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0108 - Authorizing Use of Sole Source Exception to Public Bidding

The Board of Education, via Resolution No. 2122-0003 - Requiring COVID-19 Testing
At All School Sites, has directed the District to provide biweekly testing at each
school site, with priority for unvaccinated students, schools in higher-transmission
zip codes, and while maintaining the District’s current Rapid Response testing
systems (which provide, among other things, the testing necessary for modified
guarantine). The California Department of Public Health has a contract with
Concentric by Ginkgo to provide Pooled Testing services to school districts. To ease
the burden on school sites implementing Pooled Testing, the District seeks to
contract with Spartan Medical, Inc., a partner of Concentric by Ginkgo, to provide
on-site test administration support to schools participating in the Pooled Testing
process.

Not to Exceed $3,672,000.00
Resource 3213, ESSER lll, Site 901

e Resolution No. 2122-0108 — Authorizing Use of Sole Source Exception for
Spartan Medical, Inc.
e Services Agreement with Spartan Medical, Inc.



RESOLUTION OF THE
BOARD OF EDUCATION
OAKLAND UNIFIED SCHOOL DISTRICT

RESOLUTION NO. 2122-0108

AUTHORIZING USE OF SOLE SOURCE EXCEPTION TO PUBLIC BIDDING FOR
CONTRACT WITH SPARTAN MEDICAL, INC.

WHEREAS, the Oakland Unified School District (“District”) has a need to contract with Spartan
Medical, Inc to provide on-site COVID-19 Testing;

WHEREAS, the contemplated contract is in an amount of $3,672,000.00;

WHEREAS, under Public Contracts Code section 20111, a contract in this amount would ordinarily
require competitive bidding;

WHEREAS, one exception to this competitive bidding requirement is the “sole source” exception,
which applies where there is only one supplier of a needed good or service (Los Angeles Gas &
Electric Corporation v. Los Angeles (1920) 188 Cal. 307; Hodgeman v. City of San Diego (1942) 53
Cal.App.2d 610; County of Riverside v. Whitlock (1972) 22 Cal.App.3d 863); and

WHEREAS,

The Board of Education has directed staff to set up biweekly testing at all OUSD school
sites,

The California Department of Public Health has contracted with only one company to
provide Pooled testing to schools, Concentric by Ginkgo,

Concentric by Ginkgo has partnered with Spartan Medical, as a source for staffing support
of Pooled Testing, and

The California Department of Public Health recommends Pooled Testing as a strategy for
cost-effective testing at a large-scale for public school districts because it “entails minimal
administrative burden compared to other testing options due to pooling multiple samples
together, self-collection of samples, and staff and technological supports. Pooled testing
is offered free by the state through the vendor Concentric by Gingko. For public schools,
it is offered with operational support”;

NOW, THEREFORE, BE IT RESOLVED:

1.

2.

The Board approves waiving competitive bidding to allow the District to contract directly
with Spartan Medical, Inc. for on-site COVID-19 Testing with Concentric by Ginkgo
because Spartan Medical, Inc. is the sole source for this service, and

The Board hereby approves the Services Agreement for Spartan Medical, Inc. to provide
on-site test administration support to schools participating in the Pooled Testing process
with Concentric by Ginkgo.



PASSED AND ADOPTED on

, 2021, by the Governing Board of the

Oakland Unified School District by the following vote:

PREFERENTIAL AYE: None
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SERVICES AGREEMENT

This Services Agreement (this “Agreement”) is entered into and effective as of October 13, 2021 (the
“Effective Date”) by and between, the Oakland Unified School District, a California entity (“OUSD”), and
Spartan Medical, Inc. a Maryland corporation (“Spartan”), pursuant to the provisions of this Agreement.
OUSD and Spartan are individually referred to as “party” or collectively as the “parties.”

In consideration of the mutual covenants set forth herein, and for other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

1. SERVICES

1.1.  Statements of Work. Spartan shall provide the Services (as defined below) in accordance
with the terms set forth in this Agreement and the applicable SOW (as defined below). Each statement of
work hereunder shall be in writing and shall (a) reference this Agreement and be governed by and subject
to the terms of this Agreement, (b) be executed by both parties, (c) describe the services to performed
(“Services”) by Spartan and the Professionals (as defined below), and (d) set forth the timelines, schedules,
fees or budgets, and any other relevant information (each, a “SOW?”). The initial SOW is attached hereto
as Exhibit B (the “Initial SOW”). The Initial SOW and any subsequent SOW(s), when executed by the
parties, shall be incorporated into and deemed part of this Agreement. In the event of any conflict between
this Agreement and any SOW, this Agreement shall control, unless a SOW expressly and specifically
amends or disclaims the conflicting language. Any changes or additions to a SOW, including changes to
scope, fees and timing shall be made only by mutual written agreement. Spartan shall only perform, and
shall ensure Professionals only perform, Services that have been agreed upon in a SOW, and OUSD shall
not be obligated to compensate Spartan for any Services other than those set forth in a SOW.

1.2.  Services. Spartan will employ medical, administrative or other professionals, including
licensed nurses (collectively, “Professionals”), and deliver such Professionals to OUSD to provide the
Services set forth in the applicable SOW. Spartan will perform, and will ensure that Professionals perform,
the Services to OUSD (a) as set forth in this Agreement and each SOW, (b) accurately, promptly and within
the time period specified in the applicable SOW, (c) at the locations requested by OUSD, and (d) in
accordance with (i) the highest prevailing industry standards and practices for the performance of similar
services, (ii) all applicable laws, rules and regulations, and (iii) all reasonable and applicable requirements,
instructions, protocols, procedures and guidelines (including standard operating procedures and on-site
health safety measures) set forth in the applicable SOW or that OUSD or any of its contractors or customers
provides in writing from time to time (collectively, the “Instructions™). Spartan will designate a project
leader (“Project Leader”) who will be available, as necessary, for frequent communications with OUSD
regarding the Services and the Instructions. At OUSD’s request, Spartan shall take all actions necessary to
remedy any Professional’s failure to perform the Services accurately and in accordance with this Agreement
or the Instructions (including, if necessary, replacing any Professional if such failure cannot be remedied).
Spartan agrees to assist OUSD and its contractors and customers as reasonably requested from time to time
to meet the requirements of such contractors and customers or to resolve any issues relating to the Samples
(as defined below), the Services or any services performed by such contractors.

1.3.  Equipment and Supplies. Except as provided otherwise in the applicable SOW, Spartan
and its Professionals will provide all equipment, tools, materials and supplies necessary to perform the
Services, including all personal protective equipment for Professionals (“PPE”). Spartan will require all
Professionals to wear all appropriate safety equipment, including PPE.

1.4. Records. During the Term (as defined below) and for a period of 3 years thereafter, Spartan
will maintain accurate and complete records pertaining to the Services rendered, dates thereof, the
applicable sites therefor and the respective Professional(s) provided. Upon the reasonable written request
of OUSD, Spartan will provide OUSD or its designee access to such records.
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2. PROFESSIONALS; BACKGROUND CHECKS; SUBCONTRACTING

2.1. Spartan as Independent Contractor. Spartan and each Professional shall perform the
Services hereunder as an independent contractor, and not as an employee or agent of OUSD. Nothing in
this Agreement shall be interpreted or construed to create any employment, partnership, joint venture or
other relationship between Spartan or any Professional and OUSD. Neither Spartan nor any Professional
shall have the right or authority to commit or obligate OUSD unless specifically appointed in writing by
OUSD to do so.

2.2.  Professionals.

(a) Spartan represents, warrants and covenants that: (i) it has engaged and will engage,
and the Services will be performed only by, Professionals with the proper skill, training, qualifications,
professional licensure and experience to provide the Services; and (ii) it and all Professionals who perform
the Services are and will be duly qualified and licensed to perform such Services to the extent required by
applicable law, rule, regulation or order, and all such licenses and certifications are and will be current and
in good standing. Spartan shall provide evidence of such qualifications and licenses upon OUSD’s written
request.

(b) Spartan will ensure that OUSD will have access to a current listing of the names,
qualifications and locations of each Professional listed and available for performing Services (the
“Listing”). OUSD may request particular Professional(s) from the Listing and, to the extent such
Professional(s) are willing and available to provide the Services, Spartan shall thereafter schedule such
selected Professional(s) to fulfill OUSD’s request.

(©) As between the parties, Spartan shall, with respect to Professionals, be solely
responsible for providing all employee notices required by wage and hour laws, withholding taxes and
making all legally-required payments, including wages (including overtime, compensatory time and shift
differentials), reimbursement of expenses, remittance of federal, state and local income taxes, paying Social
Security taxes, unemployment insurance payments and taxes and other statutory payments, maintaining
workers’ compensation insurance coverage in an amount and under such terms as required by state law,
disability insurance payments and taxes and all other amounts or benefits owed or payable, including all
penalties, fines and interest in connection with any such taxes and legally-required payments. Without
limiting the above Spartan shall: (i) comply with all laws, rules and regulations applicable to the
employment of Professionals; (ii) be solely responsible for verifying and securing Professionals’ work
eligibility, and confirming that all Professionals assigned to perform Services hereunder are legally
qualified to work and receive compensation in the United States and in the state in which they are employed;
(iii) process payroll for Professionals, including withholding and payment of federal and state taxes and
any other required statutory withholdings; and (iv) issue appropriate tax reporting documentation to
Professionals, and file reports with governmental agencies as required by applicable law, rule or regulation.
Supplier shall maintain records of compliance with its obligations under this paragraph, along with
supporting documentation (which documentation may be redacted as necessary to protect any
Professionals’ personally identifiable information (other than the information required for OUSD to verify
such compliance)), and shall cooperate with OUSD in responding to requests to verify Spartan’s compliance
with this paragraph .

(d) OUSD shall have the right to request replacement of any Professional for any
lawful reason, including for unsatisfactory performance (as determined by OUSD in its reasonable
discretion), breach of a Spartan obligation under this Agreement or material noncompliance with the
Instructions. Spartan shall remove and replace such Professional with a qualified replacement acceptable
to OUSD in a timely fashion.

2.3.  Background Checks. Prior to any Professional commencing performance of Services on-
site at the premises or facilities of any customer of OUSD (a “Customer Site”), Spartan will perform, at
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its own cost and expense, background checks on such Professional in accordance with the screens listed in
Exhibit A hereto and applicable federal, state and local laws. In addition, Spartan agrees to perform, at
OUSD’s cost and expense, any additional background checks or screening reasonably requested by OUSD
(which may include checks or screening required by OUSD’s customers for whom Spartan or its
Professionals perform Services). Spartan will, upon OUSD’s request, provide OUSD with the results of a
Professional’s background check. OUSD agrees to use the results of any background check sent by Spartan
only for the purposes of this Agreement and to hold the information obtained in the strictest confidence.

2.4.  Subcontracting. Spartan shall not delegate performance of the Services or its other
obligations hereunder to any subcontractor without the prior written consent of OUSD. If OUSD, its sole
discretion, consents to the use of a subcontractor to perform Service, (a) Spartan will contractually require
such subcontractor to comply with obligations applicable to Spartan hereunder, and (b) the acts and
omissions of such subcontractor will be deemed to be those of Spartan and Spartan will be responsible
therefor.

3. COMPENSATION

3.1. Invoices. Spartan shall send OUSD a written invoice for all amounts due under a SOW
via email to Samantha Spielman,_samantha.spielman@ousd.org. Each invoice shall (a) include detailed
information as necessary to confirm what Services were performed and the amount of payment due, and
(b) conform with any other requirements set forth in the applicable SOW. Payment on undisputed invoices
shall be due 30 days after receipt of the invoice by OUSD.

3.2. Payments. As full consideration for Services performed under this Agreement, OUSD
shall pay Spartan the amounts set forth in the applicable SOW in accordance with the schedule of payments
therein, and, if applicable, in accordance with the budgets and rates set forth therein. OUSD shall reimburse
Spartan for reasonable and necessary travel expenses incurred by each Professional in performance of the
Services at sites more than 100 miles from such Professional’s home (“Travel Expenses”), provided that
such Travel Expenses are (a) expressly set forth in a SOW or (b) approved by OUSD in writing in advance.
Except for (i) fees to be paid by OUSD as specifically set forth in the applicable SOW and (ii) Travel
Expenses to be reimbursed by OUSD as set forth in this Section 3.2, Spartan shall be responsible for all of
its costs and expenses in providing Services under this Agreement and each SOW. The fees set forth in
each SOW will be full compensation for the Services rendered by Spartan and the Professionals. OUSD
shall not be responsible for making any payment to any Professional and, as between the parties, Spartan
shall be solely responsible for all payments to Professionals. Spartan shall not bill, charge, or seek
reimbursement of any amount from any third-party payor (including any insurer or Medicare, Medicaid or
other health plan), for or in connection with the Services or this Agreement.

3.3. Billing Practices. Spartan will charge OUSD an hourly bill rate for the time worked by
each Professional as set forth in the applicable SOW. Fees billed by Spartan to OUSD shall be supported
by a timesheet approved by OUSD or a representative designated by OUSD’s customer at a Customer Site.

3.4. Taxes. OUSD shall pay any applicable sales taxes on payments it makes to Spartan
pursuant to this Agreement. All other taxes (including any income tax, gross receipts tax or foreign
withholding tax) applicable to payments OUSD makes to Spartan pursuant to this Agreement shall be the
sole responsibility of Spartan.

4. TERM AND TERMINATION

4.1. Term and Termination. This Agreement shall commence on the Effective Date and
continue for 12 months (the “Initial Term”). It may be extended for subsequent terms by written agreement
of the Parties. Either party may terminate this Agreement in the event of breach by the other party of this
Agreement upon at least 15 days’ prior written notice, provided the breaching party does not cure such
breach within such 15 day notice period. In addition, OUSD may terminate this Agreement in its entirety
or any SOW individually for any reason upon thirty 30 days’ prior written notice to Spartan; Spartan may
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terminate this Agreement in its entirety or any SOW individually for any reason upon 90 days’ prior written
notice to OUSD.

4.2.  Survival. Following any expiration or termination of this Agreement for any reason, any
accrued obligations shall survive, as well as the following provisions of this Agreement: Sections 1.4, 2.1,
42,6,7,8and 9.

5. REPRESENTATIONS, WARRANTIES AND COVENANTS

5.1.  Corporate Action. Each party represents and warrants to the other party that (a) it is a
corporation or government entity duly organized, validly existing and in good standing under the laws of
its jurisdiction of organization, (b) the execution and delivery of this Agreement has been authorized by all
requisite corporate action, and (c) this Agreement is and shall remain a valid and binding obligation of such
party, enforceable in accordance with its terms. Spartan represents and warrants it has all requisite corporate
power to own and operate its properties and assets and to carry on its business as presently being conducted
and as proposed to be conducted.

5.2.  No Conflict. Spartan represents and warrants that Spartan is not a party to, and during the
Term will not enter into, any agreement, arrangement, or understanding that conflicts with is inconsistent
with Spartan’s execution of this Agreement, obligations under this Agreement, performance of the Services,
or OUSD’s rights hereunder, and will ensure that any Professional it contracts with complies with the same.
Further, Spartan represents and warrants that (a) the performance of the Services does not and will not
breach any agreement that obligates Spartan to keep in confidence any confidential or proprietary
information of any third party, or infringe or otherwise violate any patent, trade secret or other intellectual
property, proprietary or other right of any third party, and (b) Spartan will ensure that each Professional
complies with the foregoing.

5.3. Industry Standards; Compliance with Law. Spartan represents and warrants that that it
shall perform the Services in a professional and workmanlike manner consistent with industry standards.

5.4. Non-Solicitation. Spartan shall not, and shall use reasonable best efforts to cause its agents
not to solicit, knowingly encourage, discuss or negotiate with any of OUSD’s customers regarding
providing goods or services that are substantially similar to the subject matter of this Agreement and the
SOW. Notwithstanding the foregoing, Spartan may respond to a bona fide business proposal from a
customer and engage with such customer if such business proposal was not obtained in breach of this
subsection. Parties agree that irreparable damage for which monetary damages, even if available, would not
be an adequate remedy, would occur in the event that Spartan breaches the covenants contained in this
subsection and OUSD shall be entitled to an injunction or injunctions, or other equitable relief to remedy
such breach.

5.5.  Compliance.

(a) Applicable Laws. Spartan represents, warrants and covenants that Spartan will: (1)
comply, in all material respects, with all federal, state and local laws, rules, regulations and orders
applicable to (A) its operations and the Services, (B) the use and handling of Materials (as defined below),
and (C) the security, privacy, collection, maintenance, storage, dissemination, distribution, processing,
transmission or use of personal or health information, and making the same available or accessible by any
means; and (ii) take commercially reasonable measures to (A) to ensure the protection, integrity and
confidentiality of OUSD’s client patient information in its possession or control, (B) to protect against
unauthorized use or disclosure of such information, and (C) to prevent the loss, destruction or unauthorized
alteration of such information. Spartan agrees to complete any forms and provide any documentation
evidencing its compliance with applicable laws, rules, regulations and orders, as reasonably requested by
OUSD on its own behalf or on behalf of its contractors or customers. Spartan will ensure that any
Professional it contracts with complies with the foregoing.
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(b) Regulatory Contacts. Spartan will notify OUSD immediately in writing, and in no
event later than one (1) day, after: (i) Spartan receives any contact or communication from any regulatory
authority relating in any way to the Services and will provide OUSD with copies of any such
communication within one (1) day of receipt of such communication by Spartan; or (ii) any actual or
notified inspection by a regulatory authority relating in any way to the Services, and Spartan will permit
OUSD to have a representative present during any such inspection. Spartan will consult with OUSD
regarding the response to any inquiry or observation from, or inspection by, any regulatory authority
relating in any way to the Services and will allow OUSD at its discretion to control and/or participate in
any further contacts or communications relating to the Services. Spartan will comply with all reasonable
requests and comments by OUSD with respect to all contacts and communications with, and inspections
by, any regulatory authority relating in any way to the Services.

(©) Federal and State Program Eligibility. Spartan represents and warrants that neither
it nor any of its employees (including any Professional) or agents has been or currently is under
investigation for any violations of the various provisions or laws governing Medicare, Medicaid, any
federally funded health care benefit program or any private health care benefit program which could lead
to exclusion from such programs; and neither it nor any of its employees (including any Professional) or
agents has ever been: (i) convicted of (A) any offense related to the delivery of an item or service under
Medicare, Medicaid, any private health care benefit program or any federally funded program, (B) a
criminal offense relating to neglect or abuse of patients in connection with the delivery of a health care item
or service, (C) fraud, theft, embezzlement, or other financial misconduct in connection with the delivery of
a health care item or service, (D) obstructing an investigation of any crime referred to in (A), (B) or (C)
above, or (E) unlawful manufacture, distribution, prescription or dispensing of a controlled substance; (ii)
required to pay any civil monetary penalty regarding false, fraudulent or impermissible claims under, or
payment to induce a reduction or limitation of health care services to beneficiaries of, any state, federal or
private health care benefit program; (iii) excluded from participation in Medicare, Medicaid, any private
health care benefit program or any other federally funded program; (iv) excluded, suspended, or debarred
from doing business with the U.S. Federal Government as indicated on the System for Award Management
published by the General Services Administration; or (v) debarred under 21 U.S.C. § 335a. Spartan agrees
to notify OUSD immediately if Spartan or any of its employees (including any Professional) or agents
becomes subject to one or more of the foregoing, or if any action, suit, claim, investigation or proceeding
relating to the foregoing is pending, or to the best of Spartan’s knowledge, is threatened.

6. INTELLECTUAL PROPERTY; OWNERSHIP

6.1. Materials. The parties agree, and shall at all times recognize, the validity of any and all
intellectual property of the other party, including trademarks, trade names, service marks, icons, RSS feeds
and copyrighted materials (collectively, “IP”’) of such other party and the ownership thereof by such other
party and shall not at any time put in issue or contest, either directly or indirectly, the validity or ownership
of such IP. In addition, nothing in this Agreement shall give either party any interest in any IP or in any
design of the other party used in connection therewith. As between the parties, all (a) human specimens or
samples (including saliva and nasopharyngeal samples) collected by or from patients or otherwise handled
by Spartan or any Professional in connection with the Services (“Samples”), (b) documentation,
information (including genetic information), and biological, chemical, and other materials owned or
controlled by OUSD and furnished to Spartan or any Professional by or on behalf of OUSD, and (c) reports,
summaries and other deliverables that OUSD requests Spartan or any Professional to complete (including
any summary reports), or that Spartan or any Professional otherwise provides to OUSD, after rendering the
Services and any and all information therein ((a)-(c), collectively, “Materials””), and all associated
intellectual property rights, shall be and will remain the exclusive property of OUSD. Spartan will use, and
will ensure that Professionals use, Materials only as necessary to perform the Services and will not use or
evaluate such Materials or any portions thereof for any other purpose except as directed or permitted in
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writing by OUSD. Spartan agrees that it will not, and will ensure that its Professionals do not, analyze any
Materials or transfer or make Materials available to third parties without OUSD’s prior written consent.

6.2. Work. Spartan acknowledges and agrees that all work performed in connection with or
related to the Services is the sole and exclusive property of OUSD and, under all circumstances, all title
thereto shall remain solely and exclusively in OUSD. To the extent the Services include any of Spartan’s
proprietary property, Spartan hereby grants to OUSD without restriction or further payment with respect
thereto, a perpetual, world-wide, non-exclusive, irrevocable and royalty-free license to use such proprietary
property solely in connection with the Services and OUSD’s activities hereunder. This Section 6.2 shall
apply equally to all Spartan employees (including Professionals), and Spartan shall cause its employees
(including Professionals) to comply with its terms.

7. CONFIDENTIALITY

7.1.  Confidential Information. “Confidential Information” means all scientific, technical,
financial, business, personal or other information, data, materials (including Materials) or trade secrets,
whether or not labeled “confidential,” that are (a) owned, possessed, controlled or used by OUSD or any of
its contractors, customers or their patients and made available to or observed by Spartan, or (b) developed
or generated by Spartan in connection with the Services, including (i) deliverables, scientific and medical
data and protocols, (ii) development and marketing plans, regulatory and business strategies, financial
information, and forecasts of OUSD, and (iii) all information of OUSD’s contractors, customers, their
patients or other third parties that OUSD has an obligation to keep confidential; provided however, that
Confidential Information shall not include information that, as documented by prior or contemporaneous
written records (A) prior to disclosure by or on behalf of OUSD, was in the public domain, (B) following
disclosure hereunder, enters the public domain not due to any unauthorized act or omission on the part of
Spartan, its affiliates, subcontractors or their representatives, or (C) prior to disclosure by or on behalf of
OUSD, was in the rightful possession of Spartan without a duty of confidentiality. Confidential Information
shall include the Materials and Samples, notwithstanding the foregoing exceptions.

7.2.  Use and Disclosure. Spartan shall not, without the prior written consent of OUSD, use
Confidential Information other than for purposes of performing Services under this Agreement. Except as
otherwise expressly set forth in this Agreement, Spartan shall not, without the prior written consent of
OUSD, disclose any of the Confidential Information to any other person or entity other than to those
officers, directors, employees (including Professionals), agents and consultants who (a) have a need to know
such Confidential Information in order to fulfill Spartan’s obligations under this Agreement, and (b) are
bound by obligations of confidentiality and non-use at least as restrictive as those set forth in this Section
7.2 (and all acts and omissions of the foregoing persons or entities will be deemed to be those of Spartan
and Spartan shall be responsible therefor). Spartan shall implement procedures and take steps to prevent
any unauthorized disclosure or use of any Confidential Information in the same manner as it would to
protect its own Confidential Information of a similar nature, which shall in no event be less than reasonable.
If so requested by OUSD, Spartan will require Professionals to execute confidential agreements consistent
with the terms of this Section 7.2.

7.3. Disclosure Required by Law. Notwithstanding any provision in this Agreement to the
contrary, Spartan may disclose Confidential Information to the extent it is required to do so by any
governmental or regulatory authority or court. In such event, Spartan shall promptly notify OUSD when
such requirement to disclose has arisen, and cooperate with OUSD so as to enable OUSD to seek an
appropriate protective order or otherwise quash any order or subpoena requiring production of the
Confidential Information. If Spartan is nonetheless compelled by a governmental or regulatory authority
or court to disclose Confidential Information, it shall limit such disclosure to only that Confidential
Information that is required to be disclosed, and shall continue to treat such information as Confidential
Information for all other purposes.
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7.4. Return or Destruction; Injunctive Relief. Upon termination or expiration of this
Agreement, or at any other time upon the request of OUSD, Spartan shall, as requested by OUSD, promptly
return to OUSD, or destroy, all of the Confidential Information in its possession or control. Spartan
acknowledges