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Resolution Supporting Award of Lease-Leaseback Agreement for the Claremont
Middle School LLB Phase 1 Demolition of Old Cafeteria Project

Action Requested

Background

Discussion

Approval by the Board of Education Resolution No. 1819-0013 Supporting
Award of Lease- Leaseback Agreement for the Claremont Middle School LLB
Phase | Demolition of Old Cafeteria Project (“Project”), located at, 5750
College Avenue, Oakland, CA 94618, using the Lease-Leaseback Best Value
Method, commencing August 9, 2018 and concluding no later than July 20,
2019.

California Education Code section 17406 permits the governing board of a
school district to lease property to a “developer,” who constructs tenant
improvements to the property and leases back the completed improvements to
the district. The lease terminates after payments are completed.

In accordance with the section 17406, on January 25, 2017, the District’s Board
of Education (“Board”) adopted Resolution No. 1617-0010, which adopted and
published required procedures and guidelines (“Best Value Methodology”) for
evaluating the qualifications of proposers for lease-leaseback projects to
ensure the best value selections by the District are conducted in a fair and
impartial manner.

The District incorporated the Best Value Methodology into a Request for
Qualifications and Proposals (“RFQ/P”) for the Project, which was issued in
February 2018 and publicly advertised in February 2018.

In response to the RFQ/P in accordance with the adopted Best Value
Methodology and taking into consideration the proposers’ demonstrated
competence and professional qualifications necessary for the satisfactory
performance of the services required.

Following Villa/Tulum JV pre-construction services for Phase 1, District staff
and consultant have negotiated a Phase 1 GMP of Four hundred thirteen
Thousand, Eight Hundred Dollars ($413,800.00).

Villa/Tulum JV received the highest score and, therefore, was ranked first and
selected to enter into negotiations with the District. Staff and counsel then
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Recommendation

Fiscal Impact

Attachments

negotiated the terms of the proposed Lease-Leaseback Agreement with the
Villa/Tulum JV to construct the improvements at the Site.

Further, Villa/Tulum JV will has agreed to scope and pricing that covers the
demolition, removal of foundation, relocation of utilities (major electrical
circuits), paving of demolished area and all fencing. The documents contain
all subbid amounts and GMP detail sheet comprising Phase | of this Lease-
Leaseback Agreement planned to include the installation of a sports field and a
new multipurpose building in subsequent Phases. Construction will proceed
based on the terms and condition in the Lease-Leaseback Agreement.

Adopt Resolution No. 1819-0013, and approve the Lease-Leaseback Agreement

with Villa/Tulum JV for construction of the Claremont Middle School LLB Phase
1 Demolition of Old Cafeteria Project at Claremont Middle School, commencing
August 22, 2018 and concluding no later than July 20, 2019.

Fund 21, Measure J - $413,800.00
Resolution No. 1819-0013

Site Lease

Facilities Lease

Contract Documents
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CONTRACT JUSTIFICATION FORM
@\ CAKUNDIREED This Fon:m Shall Be Submitted to the Board Office
With Every Consent Agenda Contract.

Legislative File ID No. ! @ = I (949?0

Department: Facilities Planning and Management

Vendor Name:  VILA TULUM Joint Venture

Project Name: Claremont Kitchen Repair Project No.: 15127

Contract Term: Intended Start: 7/20/2018 Intended End: 7/20/2019

Annual (if annual contract) or Total (if multi-year agreement) Cost:  $413,800.00

Approved by:  Tadashi Nakadegawa

Is Vendor a local Oakland Business or have they meet the requirements of the
Local Business Policy? (] Yes (No if Unchecked)

How was this Vendor selected?

This vendor was selected from a pool of;roposals as submitted to the district for the described work.

Summarize the services this Vendor will be providing.

Joint Venture agreement for demolition of existing cafeteria (Bldg. D), ;ecﬁf{ng of electrical paﬁel and paving/AC of impacted i
site area. !

Was this contract competitively bid? [ Yes (No if Unchecked)

If No, please answer the following:
1) How did you determine the price is competitive?

The_pr(;cess establ_ishing and approving the Guaranteed Maximum Price ("GMP") was neéotiated by the District’s staff and |
District’s consultants in reaching what we consider the best value as proposed in the GMP.

Revised 06/20/2016 -9-



2) Please check the competitive bid exception relied upon:
[J Educational Materials

U Special Services contracts for financial, economic, accounting, legal or administrative services

L] CUPCCAA Exception (Uniform Public Construction Cost Accounting Act)

[J Professional Service Agreements of less than $90,200 (increases a small amount on
January 1 of each year)

[J Construction related Professional Services such as Architects, DSA Inspectors, Environmental
Consultants and Construction Managers (require a "fair, competitve selection process)

U] Energy conservation and alternative energy supply (e.g., solar, energy conservation, co-generation
and alternative energy supply sources)

O Emergency contracts

U Technology contracts

U electronic data-processing systems, supporting software and/or services (including copiers/printers)
over the $86,000 bid limit, must be competitvely advertised, but any one of the three lowest
responsible bidders may be selected

U contracts for computers, software, telecommunications equipment, microwave equipment, and other
related electronic equipment and apparatus, including E-Rate solicitations, may be procured through
an RFP process instead of a competitive, lowest price bid process

L] Western States Contracting Alliance Contracts (WSCA)

LI California Multiple Award Schedule Contracts (CMAS) [contracts are often used for the purchase
of information technology and software]

L] Piggyback" Contracts with other governmental entities

LJ Perishable Food
L] Sole Source

U] Change Order for Material and Supplies if the cost agreed upon in writing does not exceed ten percent
of the original contract price

] Other, please provide specific exception

3) UNot Applicable - no exception - Project was competitively bid

Revised 06/20/2016 =



RESOLUTION NO. 1819-0013
OF THE
OAKLAND UNIFIED SCHOOL DISTRICT BOARD OF EDUCATION
RESOLUTION SUPPORTING AWARD OF LEASE-LEASEBACK
AGREEMENT FOR THE CLAREMONT MIDDLE SCHOOL LLB PHASE I
DEMOLITION OF OLD CAFETERIA PROJECT

WHEREAS, the Oakland Unified School District (“District”) is currently
undertaking a project known as at the Claremont Middle School LLB Phase 1
Demolition of Old Cafeteria Project (“Project”); and

WHEREAS, on August 8, 2018 the District’s Board of Education (“Board”)
adopted Resolution No. 1819-0013, adopted and published required procedures and
guidelines (“Best Value Methodology”) for evaluating the qualifications of proposers
that ensure the best value selections by the District are conducted in a fair and
impartial manner pursuant to Education Code section 17406; and

WHEREAS, the District incorporated the Best Value Methodology in a Request
for Qualifications and Proposals, which was advertised in Oakland Tribune and Small
Business Exchange once a week for two weeks, commencing on February 16, 2018,
and completed on February 28, 2018 and

WHEREAS, attached hereto as Exhibit “"A" to this Resolution is a copy of the
Proof of Publication; and

WHEREAS, District staff, in conjunction with District consultants, have
reviewed proposals for the Project submitted in response to the Request for
Proposals issued on February 16, in accordance with the adopted Best Value
Methodology and taking into consideration the proposers’ demonstrated competence
and professional qualifications necessary for the satisfactory performance of the
services required; and

WHEREAS, after consideration of all of the proposals, the Board hereby
awards the Site Lease and Facilities Lease (“Lease-Leaseback Agreements”) to
Villa/Tulum JV who was the highest ranked respondent according to the adopted Best
Value Methodology, for the Project; and

WHEREAS, Villa/Tulum JV has been prequalified pursuant to Public Contract
Code section 20111.6; and

WHEREAS, Education Code section 17406 provides that the school district
governing board shall issue a written decision supporting it contract award and
stating in detail the basis of the award; and

WHEREAS, attached hereto as Exhibit “B"” to this Resolution is a copy of the
written findings of the Board supporting the Board’s award of the Lease-Leaseback
Agreements to Villa/Tulum ]V for the Project.

WHEREAS, attached hereto as Exhibit "C" to this Resolution is a copy of the
detailed negotiated Phase | GMP of Four Hundred Thirteen Thousand, Eight Hundred
Dollars (5413,800.00)

NOW THEREFORE, the Oakland Unified School District Board of Education
hereby resolves, determines, and finds the following:

1
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EXHIBIT A

PROOF OF PUBLICATION

DWK DMS 3090025v1



EXHIBIT A

PROOF OF PUBLICATION
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FEBRUARY 15, 2018 - FEBRUARY 21, 2018

SMALL BUSINESS EXCHANGE 11

.Public Legal Notices

CITY & COUNTY OF SAN FRANCISCO
DEPARTMENT OF PUBLIC WORKS
Contract No. 1000008750

WILLIE W00 WOO” WONG
PLAYGROUND

Sealed bids will be received at 1155 Market
Street, 4th Floor, San Francisco, California
94103 until 2:30:00 p.m. on March 7, 2018, af-
ter which they will be publicly opened and read.
Digital files of Bid Documents, Plan Holders
Lists, and Addenda may be downloaded at no
cost from the Public Works Electronic Bid Doc-
uments Download site at www.sfpublicworks.
org/biddocs. Please visit the Contracts, Bids
and Payments webpage at www.sfpublicworks.
org for more information (click on Resources >
Contractor Resources). Notices regarding Ad-
denda and other bid changes will be distributed
by email to Plan Holders.

The work to be done under this contract consisis
of site and building demolition; hazmat abate-
ment; grading and drainage; retaining walls in-
cluding installing structural piles; paving work;
planting and irrigation; children’s playground
surfacing and equipment; renovation of the ex-
isting clubhousc; addition to the clubhouse and
related utility connections; athletic court surfac-
ing and equipment installation; new security
and court fencing; retaining walls and micropile
installation; site furnishings at the Willie “Woo
Woo” Wong Playground property located at 850
Sacramento Street, San Francisco, California,
all as shown on the drawings and as specified
in these Specifications. The time allowed for
completion is 420 consccutive calendar days.
The Engineer’s estimate is approximately
$8,000,000. For more information, contact the
Project Manager, Cara Ruppert at 415-581-
2547,

On July 1, 2014, the registration program
under section 1725.5 of the California Labor
Code went into effect, The program requires
that all contractors and subcontractors who
bid or work on a public works project reg-
ister and pay an annual fee to the California
Department of Industrial Relations (“DIR™).

No contractor or subcontractor may be listed
in a bid or awarded a contract for a public
works project unless registered with the DIR
as required by Labor Code sectlon 1725.5
|with limited exceptions from this require-
ment for bld purposes only under Labor
Code section 1771.1(n)].

This Project shall incorporate the required part-
nering clements for Partnering Level 2. Refer
to Section 01 31 33 for more details.

Pursuant to San Francisco Administrative Code
(“Administrative Codc™) Section 6.25 and
Chapter 25 of the Environment Code, “Clean
Construction” is required for the performance of
all work,

This Contract is subject to the requirements of
Administrative Code Chapter 12X, which pro-
hibits the City from entering into any Contract
with a Contractor that has its Uniled States head-
quarters in a state with laws that perpetuate dis-
crimination against LGBT populations (*Cov-
ered State™) or where any or all of the work on
the contract will be performed in any of those
states. A list of states on the Covered State List
can be found at: htips://oag.ca.gov/abl887.

The Specifications include liquidated damages. Con-
tract will be on a Lump Sum Bid Ttems With Unit
Prices basis. Progressive payments will be made.

The Contract will be awarded to the lowest re-
sponsible responsive bidder.

A bid may be rejected if the City determines that
any of the bid item prices are materially unbal-
anced to the potential detriment of the City.

Bid discounts may be applied as per Adminis-
trative Code Chapter 14B. LBE Subcontracting
Participation Requirement is 14%. Call Finbarr
Jewell at 415-274-0511 for details. In accor-
dance with Administrative

Code Chapter 14B requirements, all bidders
shall submit documented good faith efforts with
their bids, except those who exceed the above
statced LBE Subcontracting Participation Re-
quirement by 35%. Bidders must achieve 80 out
of 100 points to be deemed responsive. Bidders
will receive 15 points for attending the pre-bid
conference, if scheduled. Refer to CMD Form
2B.

A pre-bid conference will be held on February
14, 2018 at 2:30 p.m. at 30 Van Ness Ave, Suite
3000, Golden Gate Conference Room.

For information on the City’s Surety Bond Pro-
gram, call Jennifer Elmore at (415) 217-6578,

A corporate surety bond or certitied check for
ten percent (10%) of the amount bid must ac-
company each bid. Administrative Code Section
6.22(a) requires all construction greater than
$25,000 to include performance and payment
bonds for 100% of the contract award.

Class “B” license required to bid.

In accordance with Administrative Code Chap-
ter 6, no bid is accepted and no contract in excess
of $600,000 is awarded by the City and County
of San Francisco until such time as the General
Manager of the Recreation and Park Department
recommends the contract for award, and the
Recreation and Park Commission then adopts
a resolution awarding the Contract. Pursuant to
Charter Section 3.105, all contract awards are
subject to certification by the Controller as to
the availability of funds.

Minimum wage rates for this project must com-
ply with the current General Prevailing Wage as
determined by the State Department of Indus-
trial Relations. Minimum wage rates other than
applicable to General Prevailing Wage must
comply with Administrative Code Chapter 12P,
Minimum Compensation Ordinance.

This Project is subject to the requirements of the
San Francisco Local Hiring Policy for Construc-
tion (*'Policy™) as set forth in Administrative
Code Section 6.22(g). Bidders are hereby ad-
vised that the requirements of the Policy will be
incorporated as a material term of any contract
uwarded for the Project. Refer to Section 00 73
30 of the Project Manual for more infonmation.

Bidders are hereby advised that the Contractor
to whom the Contract is awarded must be certi-
fied by the Contract Monitoring Division as be-
ing in compliance with the Equal Benefits Provi-
sions of Chapter 12B of the Administrative Code
within two weeks after nolification of award.

If a bidder objects on any ground to any bid
specification or legal requirement imposed by
this Advertiscment for Bids, the bidder shall,
no later than the 10th working day prior to the
datc of Bid opening, provide written notice to
the Contract Administration Division, San Fran-
cisco Public Works, sctting forth with specificity
the grounds for the objcction.

Right reserved to reject any or all bids and waive
any minor irregularities.
21518
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SMALL BUSINESS EXCHANGE

OAKLAND UNIFIED SCHOOL DISTRICT

REQUEST FOR QUALIFICATIONS
AND PROPOSALS
LEASE-LEASEBACK
CONSTRUCTION SERVICES
RFQ/P #007-17

Oakland Unified School District (“District”) is seek-
ing proposais from qualificd persons, firms, partner-
ships, corporali iati or professional or-
ganizations to provide constructabilily review, valuc

ineering, master scheduling, site logistic planning,
cost estimating, budgeting and construction services
for (he development and construction for the Clare-
mont Middle School Kifchen Repair and Synthetic
Turf Field (“Project™) in accordance with the lease-
leaseback structure set forth in Educalion Code sec-
tion 17406 et scq

The Request for Qualifications and Proposals
(“RFQ/P"), which includes instructions for its comple-
tion, is available st the District website (www.ousd
org) for your consideration. According 1o the speci-
fications contained in this RFQ/P, Respondents to this
RFQ/P shell submit a completed Statement of Qualifi-
cations (“SOQ") along with the Proposal (collectively
“RFQ/P Packel")

Respondents must mail or deliver five (5) bound cop-
ies, one (1) unbound copy, and one (1) clectronic copy
on CD or USB flash drive of the RFQ/P Packet con-
forming to the requirements of this RFQ/P to:

OAKLAND UNIFIED SCHOOL DISTRICT
Cesar Monterrosa, Director Facilities
Planning & Management
955 High Street, Oakland, CA 94601
Re: RFQ/P #007-17

ALL RESPONSES ARE DUE BY 1:00 PM, ON
WEDNESDAY, MARCH 14, 2018. Oral, telegraph-
ic, facsimile, telephone or email RFQ/P Packets will
not be accepted. RFQ/P Packets received afler this
date and time will not be accepled and returned un-
opened. The Dislrict reserves Lhe right to waive any
informalities or imregularities in the RFQ/P Packets.
The District also reserves (he right lo reject any and
all RFQ/P Packets and Lo negotiate contract terms with
one or more Respondents.

A non-mandalory informational meeling wiil be con-
ducted on Thursday, February 22, 2018, ut 10:30
AM. The meeling will be held at the District's Fa-
cilities Office, located at 955 High Street, Oakland CA
94601,

Questions regarding this RFQ/P may be directed
lo Tadashi Nakadegawa, Director of Facilities, el
tadashi.nakadegawa@ousd.org ~ with &  copy
(“cc:™) to Cesar Monlerross, Direclor of Facililies,
al cesar.monierrosa@ousd.org, and Elena Comrie,
Project Manager, at ecomrie@ccorpusa.com. Al
questions must be submitted on or before 1:00 P.M.
ON Tuesday, February 27, 2018. See below, Link
to upload full RFP Document,

htips://www.ousd.org/cms/lib/CA01001176/Centric-
ity/Domain/95/Claremont%20RFP%20for%20distri-
bution%20%20-%202-9.pdf

In this RFQ/P, the term Respondent identifies the
firm or partnership submitting as the entity to enter
into the terms of the Agreements included in
EXRIBIT B. All Respondents must have already
been prequalified by the District in accordance with
the Public Contract Code section 20111.6. The Re-
spondent is nol required to identify electrical, me-
hanical and plumbing sub actors but if such sub-
conltraclors are identified, they are also subject to the
prequalification requirements as required by Public
Contract Code section 20111.6.

BMALL
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REQUEST FOR PROPOSALS FOR THE AIRPORT
AUTOMATED RETAIL CONCESSION LEASE AT
SAN FRANCISCO INTERNATIONAL AIRPORT

The Airport Commission has commenced the Request for
Proposals (RFP) process for the Alrporl Automated Retail Con-
cesslon Lease, The Requesi for Proposals includes a lofal of
fourteen (14) automated retall locations throughout the alrport

The propoeed minimum financial offer is $176,000.00 with a term
of five (5) years. Renl for the Alrport Automated Retall Lease shall
ba the higher of the Minimum Annual Guarantee of Lhe sum of the
petcentage rent structured s foliows: 12% of Gross Revanues
achleved up lo and inciuding $500,000.00; plus 14% of Gross
Revenues achieved over $500,000,00, Small, local and disad-
vanlaged busi are Ip particy

The ional C: will be heldon Febru-
ary 21,2018 et 1:30 p.m. at the Aviation Conference Room at the
SFO Business Cenler at San Franclaco Infemational Alrport, lo-
cated al 575 North McDonnell Road, San Francisco, CA 94128,

Piease see himp:www.lysfo.com/usin
partunities for additional informatlon or call
Property Manager, Revenue Developmen! and Management
Department, (850) 821-4500

[
REQUEST FOR PROPOSALS FOR THE AIRPORT

CONCIERGE SERVICE LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

The Alrport Commisslon has commenced the Requesl for
Proposals (RFP) process for the Alrport Conclerge Service
Lease. This Leasa Is for the operation of VIP and conclerge-
slyle services at San Francisco Inlernatlonal Alrporl.
The Minimum Annual Guaranles (MAG) for lhis Lease is
$10,000.00.

The term is three years with one two-year option to exiend
exercisable at he Alrport Commisslon's discretion. Annual
Renl shall be the higher of the Minimum Annual Guaranee or
8% of Gross Revenues

An Informational Conference will be held on Wednesday,

February 14, 2018, at 10:30 a.m. PST st the SFO Business

Cenles, 575 N. McDonnell Road, Third Floor, Sulte 3-313,

Aviation Management's Conference Room, at San Francisco

Inlemnational Airport, Small, local and disadvantaged
i are to

Pleass see websta  hitp/www fiysfo.combusiness al-sfo!

jties for addilional informalion or call John M.
Reeb, St. Principal Property Manager, Revenue Development
and Management, {650) 8214512, CNS-30

JPMorgan Chase

I Continued from page 8

nancial Institution, Excelsior Growth Fund has a
mission to provide capital to underserved smail
businesses, and thanks to this initiative there is
now increased support available for entrepre-
neurs of color in the South Bronx.”

JPMorgan Chase is the largest bank in the South
Bronx, with thousands of employces living there
and hundreds working in the borough. Over the
past fow years, the firm has invested more than
$17 million in small business growth, skills
training for young people and the development
of affordable housing,

Anyone with questions about how to invest in
the funds is encouraged to contact Excelsior
Growth Fund (South Bronx) at 646-465-8186
or Working Solutions (San Francisco) at (415)
655-5442,

Companies interested in applying for the funds
in South Bronx should visit www.Excelsior-
GrowthFund.org and those in San Francisco
should visit www.entreprencursofeolorfundsf.org.

SOURCE: www.businesswire.com



Oakland Trihune
600 Grand Ave., #308
Oakland, CA 94610
510-723-2850

2053030

OAKLAND USD

FACILITIES PLAN. & MGMT. DEPT.
955 HIGH ST.

OAKLAND, CA 94601

PROOF OF PUBLICATION
FILE NO. RFQ/P 007-17

In the matter of
Oakland Tribune

The Oakland Tribune

| am a citizen of the United States; | am over the age of eighteen
years, and not a party to or interested in the above-entitled matter.
| am the Legal Advertising Clerk of the printer and publisher of The
QOakland Tribune, a newspaper published in the English language
in the City of Oakland, County of Alameda, State of California.

| declare that The Oakland Tribune is a newspaper of general
circulation as defined by the laws of the State of California as
determined by this court's order, dated December 6, 1951, in the
action entitled In the Matter of the Ascertainment and
Establishment of the Standing of The Oakland Tribune as a
Newspaper of General Circulation, Case Number 237798. Said
order states that "The Oakland Tribune is a newspaper of general
circulation within the City of Oakland, and the County of Alameda,
and the State of California, within the meaning and intent of
Chapter 1, Division 7, Title 1 [§§ 6000 et seq.], of the Government
Code of the State of California." Said order has not been revoked,
vacated, or set aside.

| declare that the notice, of which the annexed is a printed copy,
has been published in each regular and entire issue of said
newspaper and not in any supplement thereof on the following

dates, to wit:
02/16/2018

| certify (or declare) under penalty of perjury that the foregoing is
true and correct.

Dated: February 20, 2018

vt 2yl

Public Notice Advertising Clerk

r.BP316-07117/17

Legal No. 0006105685

OAKLAND UNIFIED SCHOOL DISTRICT
REQUEST FOR QUALIFICATIONS AND PROPOSALS
LEASE-LEASEBACK CONSTRUCTION SERVICES
RFQ/P #007-17

Dakland Unlifled School Distrlct ("District”) is seeking proposals from
qualified persons, firms, partnerships, corporations, associations, or
professional organizations to provide constructability review, value en-
gineer!nu. master scheduling, site logistic planning, cost estimating,

udgetin%and construction services for the development and con-
struction for the Claremont Middle School Kitchen Repalr and Synthetlc
Turf Field (“Project”) in accordance with the lease-leaseback structure
set forth in Education Code section 17406 et seq.

The ﬂeqluest for Qualifications and Proposals ("RFQ/P"™), which includes
Instructions for 1ts completion, Is avallable at the Istrlet website (ww
w.ousd.org) for your consideration. According to the specifications
contained in this RF?IP. R&sPondents to this RF&#P shall submit a com-
leted Statement of Qualifications (*50Q™) along with the Proposal
collectivaly "RFQ/P Packet").

Respondents must mall or deliver five (5) bound copi I
bound cog‘)(/, and one (1) electronic copy on CD or USB flash drive of the
RFQ/P Packet conforming to the requirements of this RFQ/P to:

OAKLAND UNIFIED SCHOOL DISTRICT
Cesar Monterrosa, Director Facllities Planngl;b‘? & Management
955 High Street, Oakland, CA 94601
Re: RFQ/P #007-17

ALL RESPONSES ARE DUE BY 1:00 PM, ON WEDNESDAY, MARCH 14,
2018, Qral, telegraphic, facsimile, telephone or emall RIEQKP Packets
will not be accepted. RFQ/P Packets recelved after this date and time
will not be accepted and returned unop&lTed. The District reserves the
right to walve any Informallties or irreguiarities In the RFQ/P Packets,
The District also reserves the right to reject any and all RFQ/P Packets
and to negotiate contract terms with one or more Respondents.

A non-mandatory Informational meeting wiil be conducted on Thurs-
day, hbrunrr 2018, at 10:30 AM. The meeting will be held at the
District’s Facllitles Office, located at 955 High Street, Oakland CA 94501,

Suesﬁons regarding this RFQ/P may be directed to Tadashl
akadegawa, Director of Facllities, at tadashi.nakadegawa@ousd.org
with a copy (“cc:™) to Cesar Monterrosa, Director of Facilities, at cesar,
monterrosa@ousd.org, and Elena Cornrie, Project Manager, at ecomrie
@ccorpusa.com. All questions must be submitted on or before 1:00
P.M. ON Tuesday, February 27, 2018. See below, Link to upload full
RFP Document.

https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/95/Clar
emont%20RFP%20for%20distribution%209%20-%202-9,pdf

In this RFQ/P, the term Respondent Identlfles the firm or partnership
submitting as the entity to enter into the terms of the Agreements in-
cluded |n EXHIBIT B. All Respondents must have already been
prequalified by the District In accordance with the Public Contract
Code section 201116, The Respondent Is not required to identify elec-
trical, mechanical and plumbing subcontractors but h
subcontractors are Identified, they are also subject to the
iroqugfiﬂcé\tlon reguirements as required by Public Contract Code sec-
n 6.

OT 6105685 February 16, 2018

one (1) un-
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SITE LEASE
For all or a portion of the following Site:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
5750 College Avenue

Oakland, CA 94618

APN: 48A-7061-20-1

By and between

Oakland Unified School District
955 High Street

Oakland, CA 94601

And

Vila Tulum Joint Ventures

590 South 33" Street
Richmond, CA 94804

Dated as of July 20, 2018



SITE LEASE

This site lease ("Site Lease”) dated as of August 9, 2018 (“Effective Date”), is made
and entered into by and between the Oakland Unified School District, a school district duly
organized and validly existing under the laws of the State of California, as lessor (“District”),
and Vila/Tulum ], a [California corporation] duly organized and existing under the laws of
the State, as lessee Vila/Tulum JV("Developer”) (together, the “Parties”).

RECITALS

WHEREAS, the District currently owns a parcel of land located at 5750 College
Avenue, Oakland, California, known as Claremont Middle School, as more particularly
described in Exhibit A and shown on Exhibit B attached hereto and incorporated herein by
this reference Claremont Middle School (*School Site”); and

WHEREAS, the District desires to provide for the development and construction of
certain work to be performed on portions of the School Site. That work will include
construction of improvements to be known Claremont Middle School LLB Phase 1 Demolition
of Old Cafeteria (“Project”); and

WHEREAS, District desires to have the construction of the Project completed and to
lease it back, as more particularly described in the facilities lease between the Parties dated
as of the Effective Date whereby the Developer agrees to lease the Project Site back to the
District and perform the work of the Project (“Facilities Lease”), which Facilities Lease is
incorporated herein by this reference; and

WHEREAS, the Governing Board of the District ("Board”) has determined that it is in
the best interests of the District and for the common benefit of the citizens residing in the
District to construct the Project by leasing the Project Site to Developer and by immediately
entering into the Facilities Lease under which District will lease back the Project from
Developer; and

WHEREAS, the District further determines that it has entered into this Site Lease
and the Facilities Lease pursuant to Education Code section 17406 as the best available and
most expeditious means for the District to satisfy its substantial need for the facilities to be
provided by the Project and to accommodate and educate District students; and

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive
solicitation process pursuant to Education Code section 17406 and in compliance with the
required procedures and guidelines for evaluating the qualifications of proposers adopted
and published by the Board to the proposer providing the best value to the school district,
taking into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services required; and

WHEREAS, the selection of the Developer was conducted in a fair and impartial
manner; and

WHEREAS, based on the above findings, the District is authorized under Education
Code section 17406 to lease the Project Site to Developer and to have Developer develop
and cause the construction of the Project thereon and lease the Project Site back to the
District by means of the Facilities Lease, and the Board has duly authorized the execution
and delivery of this Site Lease in order to effectuate the foregoing; and
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WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened, and to have been performed prior to and in connection with
the execution and entering into this Site Lease, and those conditions precedent do exist,
have happened, and have been performed in regular and due time, form, and manner as
required by law, and the Parties hereto are now duly authorized to execute and enter into

this Site Lease; and

WHEREAS, Developer as lessee is authorized and competent to lease the Project
Site from District and to develop and cause the construction of the Project on the Project
Site, and has duly authorized the execution and delivery of this Site Lease.

NOW, THEREFORE, in consideration of the promises and of the mutual
covenants contained herein, and other valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties hereto do hereby agree as follows:

1. Definitions

Unless the context clearly otherwise requires, all words and phrases defined in the Facilities
Lease shall have the same meaning in this Site Lease.

2. Exhibits

The following Exhibits are attached to and by reference incorporated and made a part of this
Site Lease.

2.1. Exhibit A - Legal Description of the School Site: The descriptions of the
real property constituting the School Site

2.2. Exhibit B - Description of the Project Site: The map or diagram depiction
of the Project Site

3. Lease of the Project Site

The District hereby leases to the Developer, and the Developer hereby leases from the
District the Project Site, subject only to Permitted Encumbrances, in accordance with the
provisions of this Site Lease, to have and to hold for the term of this Site Lease. This Site
Lease shall only take effect if the Facilities Lease is executed by the District and Developer
within three (3) days of execution of this Site Lease.

4, Leaseback of the Project Site

The Parties agree that the Project Site will be leased back to the District pursuant to the
Facilities Lease for the term thereof.

5. Term

The term of this Site Lease shall commence as of the Effective Date and shall terminate on
the last day of the Term of the Facilities Lease, provided the District has paid to the
Developer, or its assignee, all payments which may be due under the Facilities Lease, and
provided this Site Lease has not been terminated pursuant to the termination provisions of
the Facilities Lease.
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6. Payment

In consideration for the lease of the Project Site by the District to the Developer and for
other good and valuable consideration, the Developer shall pay One Dollar ($1.00) to the
District upon execution of this Site Lease.

7. Termination
7.1. Termination Upon Purchase of Project

If the District exercises its option to purchase the Project pursuant to the Facilities
Lease, then this Site Lease shall terminate concurrently with the District’s buy out and
termination of the Facilities Lease.

7.2. Termination Due to Default by Developer

If Developer defaults pursuant to the provision(s) of the Facilities Lease and the District
terminates the Facilities Lease pursuant to the Facilities Lease provision(s) allowing
termination, then the Developer shall be deemed to be in default of this Site Lease and
this Site Lease shall also terminate at the same time as the Facilities Lease.

7.3. Termination Due to Default by District

If District defaults pursuant to the provision(s) of the Facilities Lease, the Developer, or
its assignee, will have the right, for the then remaining term of this Site Lease, to:

7.3.1. Take possession of the Project Site;

7.3.2. If it deems it appropriate, cause appraisal of the Project Site and a study
of the then reasonable uses thereof;

7.3.3. Re-let the Project Site; and
7.3.4. Stop all Work associated with the Site Lease.

8. Title to School Site

During the term of this Site Lease, the District shall hold fee title to the School Site,
including the Project Site, and nothing in this Site Lease or the Facilities Lease shall change,
in any way, the District’s ownership interest in the School Site.

9. Improvements

Title to all improvements made on the Project Site during the term hereof shall be held, vest
and transfer pursuant to the terms of the Facilities Lease.

10. No Merger

The leaseback of the Project Site by the Developer to the District pursuant to the Facilities
Lease shall not effect or result in a merger of the estates of the District in the Project Site,
and the Developer shall continue to have a leasehold estate in the Project Site pursuant to
this Site Lease throughout the term hereof.
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11. Right of Entry

The District reserves the right for any of its duly authorized representatives to enter upon
the Project Site at any reasonable time to inspect the same, provided the District follows all
safety precautions required by the Developer.

12. Quiet Enjoyment

Subject to any rights the District may have under the Facilities Lease (in the absence of an
Event of Default) to possession and enjoyment of the Project Site, the District hereby
covenants and agrees that it will not take any action to prevent the Developer from having
quiet and peaceable possession and enjoyment of the Project Site during the term hereof
and will, at the request of the Developer, to the extent that it may lawfully do so, join in any
legal action in which the Developer asserts its right to such possession and enjoyment.

13. Waste

The Developer agrees that at all times that it is in possession of the Project Site, it will not
commit, suffer or permit any waste on the Project Site, and that it will not willfully or
knowingly use or permit the use of the Project Site for any illegal purpose or act.

14, Further Assurances and Corrective Instruments

The Parties shall, from time to time, execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, such supplements hereto and such further
instruments as may reasonably be required for correcting any inadequate or incorrect
description of the Project Site hereby leased or intended so to be or for carrying out the
expressed intention of this Site Lease and the Facilities Lease.

15. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
15.1. Due Organization and Existence

The District is a school district, duly organized and existing under the Constitution and
laws of the State of California.

15.2. Authorization

The District has the full power and authority to enter into, to execute and to deliver this
Site Lease, and to perform all of its duties and obligations hereunder, and has duly
authorized the execution of this Site Lease.

15.3. No Violations

To the best of the District’s actual knowledge, neither the execution and delivery of this
Site Lease nor the Facilities Lease, nor the fulfillment of or compliance with the terms
and conditions hereof or thereof, nor the consummation of the transactions
contemplated hereby or thereby, conflicts with or results in a breach of the terms,
conditions or provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a default under
any of the foregoing, or results in the creation or imposition of any lien, charge or
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encumbrance whatsoever upon any of the property or assets of the District, or upon the
Project Site, except Permitted Encumbrances.

15.4. CEQA Compliance

The District has complied with all assessment requirements imposed upon it by the
California Environmental Quality Act (Public Resource Code Section 21000 et segq.
("CEQA") in connection with the Project, and no further environmental review of the
Project is necessary pursuant to CEQA before the construction of the Project may
commence.

15.5. Condemnation Proceedings

15.5.1. District covenants and agrees, but only to the extent that it may
lawfully do so, that so long as this Site Lease remains in effect, the District will
not seek to exercise the power of eminent domain with respect to the Project so
as to cause a full or partial termination of this Site Lease and the Facilities Lease.

15.5.2. If for any reason the foregoing covenant is determined to be
unenforceable or in some way invalid, or if District should fail or refuse to abide
by such covenant, then, to the extent they may lawfully do so, the Parties agree
that the financial interest of Developer shall be as indicated in the Facilities
Lease.

15.6. Use and Zoning
To the best of the District’s actual knowledge, the Project Site is properly zoned for its
intended purpose and the use or activities contemplated by this Site Lease will not
conflict with local, state or federal law.

15.7. Taxes
To the best of the District’s actual knowledge, all taxes and assessments are paid

current and such taxes and assessments will continue to be paid to the extent that the
District is not exempt.

16. Representations of the Developer

The Developer represents, covenants and warrants to the District as follows:
16.1. Due Organization and Existence

The Developer is a California company duly organized and existing under the laws of the
State of California, has power to enter into this Site Lease and the Facilities Lease; is
possessed of full power to lease, leaseback, and hold real and personal property and has
duly authorized the execution and delivery of all of the aforesaid agreements.

16.2. Authorization
The Developer has the full power and authority to enter into, to execute and to deliver

this Site Lease, and to perform all of its duties and obligations hereunder, and has duly
authorized the execution of this Site Lease.
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16.3. No Violations

Neither the execution and delivery of this Site Lease or the Facilities Lease, nor the
fulfillment of or compliance with the terms and conditions hereof or thereof, nor the
consummation of the transactions contemplated hereby or thereby, conflicts with or
results in a breach of the terms, conditions or provisions of any restriction or any
agreement or instrument to which the Developer is now a party or by which the
Developer is bound, or constitutes a default under any of the foregoing, or results in the
creation or imposition of any lien, charge or encumbrance whatsoever upon any of the
property or assets of the Developer, or upon the Project Site, except for Permitted
Encumbrances.

16.4. No Bankruptcy
Developer is not now nor has it ever been in bankruptcy or receivership.

16.5. No Litigation
There is no pending or, to the knowledge of Developer, threatened action or proceeding
before any court or administrative agency which will materially adversely affect the

ability of Developer to perform its obligations under this Site Lease or the Facilities
Lease.

17. Insurance and Indemnity

The Developer and the District shall comply with the insurance requirements and the
indemnity requirements as indicated in the Facilities Lease.

18. Assignment and Subleasing

This Site Lease may be assigned and/or the Project Site subleased, as a whole or in part, by
the Developer only upon the prior written consent of the District to such assignment or
sublease, which shall not be unreasonably withheld.

19. Restrictions on District
The District agrees that it will not mortgage, sell, encumber, assign, transfer or convey the
Project Site or any portion thereof during the term of this Site Lease in any way that would

interfere with or diminish Developer’s interests indicated in this Site Lease.

20. Liens and Further Encumbrances

Developer agrees to keep the Project Site and every part thereof free and clear of any and
all encumbrances and/or liens, including without limitation, pledges, charges,
encumbrances, claims, mechanic liens and/or other liens for or arising out of or in
connection with work or labor done, services performed, or materials or appliances used or
furnished for or in connection with the Project Site or the Project. Pursuant to the Facilities
Lease, Developer further agrees to pay promptly and fully and discharge any and all claims
on which any encumbrance and/or lien may or could be based, and to save and hold District
free and harmless from any and all such liens, mortgages, and claims of liens and suits or

other proceedings pertaining thereto. This subsection does not apply to Permitted -
Encumbrances.
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21, Notices

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form with postage fully prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:
Oakland Unified School District Vila Tulum Joint Ventures
955 High Street 590 South 33 Street
Oakland, CA 94601 Richmond, CA 94804
Attn: Kayla Johnson-Trammell, Attn: Richard Vila

Superintendent
With a copy to: With a copy to:

Deidree Y.M.K. Sakai , Esq.
Dannis Woliver Kelley

275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer and the District, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

22, Binding Effect

This Site Lease shall inure to the benefit of and shall be binding upon the Developer and the
District and their respective successors and assigns.

23. No Additional Waiver Implied by One Waiver

In the event any agreement contained in this Site Lease should be breached by either party
and thereafter waived by the other party, such waiver shall be limited to the particular
breach so waived and shall not be deemed to waive future compliance with any term hereof
or any other breach hereunder.

24. Severability

In the event any provision of this Site Lease shall be held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render unenforceable
any other provision hereof, unless elimination of such invalid provision materially alters the
rights and obligations embodied in this Site Lease or the Facilities Lease.

25. Amendments, Changes and Modifications

Except as to the termination rights of both Parties as indicated in the Facilities Lease, this
Site Lease may not be amended, changed, modified, altered or terminated without the
written agreement of both Parties hereto.
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26. Obligations Absolute

The Developer agrees that the obligations of the Developer are absolute and unconditional
and not subject to any charges or setoffs against the District whatsoever.

27. Execution in_ Counterparts

This Site Lease may be executed in several counterparts, each of which shall be an original
and all of which shall constitute one and the same instrument.

28. Developer and District Representatives

Whenever under the provisions of this Site Lease approval by the Developer or the District
is required, or the Developer or the District is required to take some action at the request of
the other, such approval or such request shall be given for the Developer by the Developer
Representative and for the District by the District Representative, and any party hereto shall
be authorized to rely upon any such approval or request.

29, Applicable Law

This Site Lease shall be governed by and construed in accordance with the laws of the State
of California, and venued in the County within which the School Site is located.

30. Attorney's Fees

If either party brings an action or proceeding involving the School Site or to enforce the
terms of this Site Lease or to declare rights hereunder, each party shall bear the cost of its
own attorneys’ fees.

31. Captions

The captions or headings in this Site Lease are for convenience only and in no way define,
limit or describe the scope or intent of any provisions or sections of this Site Lease.

32. Prior Agreements

This Site Lease and the corresponding Facilities Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Site Lease and no prior agreements or understanding pertaining to any such matter shall be
effective for any purpose.

33. Further Assurances

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Site Lease.

34. Recitals Incorporated

The Recitals set forth at the beginning of this Site Lease are hereby incorporated into its
terms and provisions by this reference.
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35. Time of the Essence

Time Is of the essence with respect to each of the terms, covenants, and conditions of this
Site Lease.

36. Force Majeure

A party shall be excused from the performance of any obligation imposed In this Site Lease
and the exhibits hereto for any perliod and to the extent that a party is prevented from
performing such obligation, in whole or in part, as a result of delays caused by the other
party or third parties, a governmental agency or entity, an act of God, war, terrorism, civil
disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and such non-
performance will not be a default hereunder or a grounds for termination of this Site Lease.

37. Interpretation

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this
Site Lease or the Facilities Lease for purposes of construing the provislons of each. The
language in all parts of this Site Lease shall in all cases be construed according to its fair
meaning, not strictly for or against any of the Parties hereto.

IN WITNESS WHEREOF, the Partles have caused this Site Lease to be executed by their
respective officers who are duly authorized, as of the Effective Date.

ACCEPTED AND AGREED on the date indicated below:
Dated: 7(2—‘{{ 2018 Dated: _JUY24 2018

Oakland Unified School Digtrict vna/ruW%

Name: RlchardH Vila
Title:_President

Name Timothy White
Title: Deputy ChieF{ Facilitles

— Dertrse, 8/23/18

ia Johnson-TrammeI Superintendent & Secretary, Board of Education Date
Qﬁ«u ( A~ E{é // g
SD Facilities Legal Counsel Date
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EXHIBIT A
LEGAL DESCRIPTION OF SCHOOL SITE
Attached is the Legal Description for:
Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
5750 College Avenue
Oakland, CA 94618

<INSERT>
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EXHIBIT B

DESCRIPTION OF PROJECT SITE

Attached is a map or diagram showing the location of the School Site that is
subject to this Site Lease and upon which Developer will construct the Project.

i

SHAFTER il

"30LD TO BARTD.
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For all or a portion of the following Site:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeterla
5750 College Avenue

Oakland, CA 94618

APN: 48A-7061-20-1

By and between

Oakland Unifled School District
955 High Street

Oakland, CA 94601

And

Vila Tulum Joint Ventures

590 South 33 Street
Richmond, CA 94804

Dated as of July 20, 2018



PAYMENT BOND
Developer's Labor & Material Bond
(100% of Contract Price)

KNOW ALL PERSONS BY THESE PRESENTS:

WHEREAS, the governing board (“*Board”) of the Oakland Unifled School District ("District”)
and Vila/Tulum JV("Principal”) have entered into a contract for the furnishing of all materials
and labor, services and transportation, necessary, convenient, and proper to perform the
following project:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria

(“Project” or “Contract”) which Contract dated August 9, 2018, and all of the Contract
Documents attached to or forming a part of the Contract, are hereby referred to and made
a part hereof; and

WHEREAS, pursuant to law and the Contract, the Principal is required, before entering upon
the performance of the work, to file a good and sufficient bond with the body by which the
Contract Is awarded in an amount equal to one hundred percent (100%) of the Contract
price, to secure the claims to which reference is made In sections 9000 through 9510 and
9550 through 9566 of the Civil Code, and division 2, part 7, of the Labor Code.

NOW, THEREFORE, the Principal and

("Surety”)
are held and firmly bound unto all laborers, materlal men, and other persons referred to in
sald statutes in the sum of
Dollars ($ ), lawful money of the Unlted States, being a sum not less than the
total amount payable by the terms of Contract, for the payment of which sum well and truly
to be made, we bind ourselves, our helrs, executors, administrators, successors, or assigns,
jointly and severally, by these presents.

The condition of this obligation Is that If the Princlpal or any of his or its subcontractors, of
the helrs, executors, administrators, successors, or assigns of any, all, or either of them
shall fail to pay for any labor, materials, provisions, provender, or other supplies, used In,
upon, for or about the performance of the work contracted to be done, or for any work or
labor thereon of any kind, or for amounts required to be deducted, withheld, and paid over
to the Employment Development Department from the wages of employees of the Principal
or any of his or its subcontractors of any tier under Section 13020 of the Unemployment
Insurance Code with respect to such work or labor, that the Surety wiil pay the same in an
amount not exceeding the amount hereln above set forth, and also In case suit Is brought
upon this bond, will pay a reasonable attorney’s fee to be awarded and fixed by the Court,
and to be taxed as costs and to be included in the judgment therein rendered.

It Is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any
and all persons, companles, and corporations entitled to file claims under section 9100 of
the Civil Code, so as to glve a right of action to them or their assigns in any sult brought
upon this bond.

Should the condition of this bond be fully performed, then this obligation shall become null
and vold; otherwise It shall be and remain in full force and affect.
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And the Surety, for value received, hereby stipulates and agrees that no change, extension
of time, alteration, or addition to the terms of Contract or the specifications accompanying
the same shall In any manner affect Its obligations on this bond, and it does hereby walve
notice of any such change, extension, alteration, or addition.

IN WITNESS WHEREOF, two (2) identical counterparts of this Instrument, each of which
shall for all purposes be deemed an original thereof, have been duly executed by the

Principal and Surety above named, on the day of , 20
Principal Surety
By By

Name of California Agent of Surety

Address of Callfomia Agent of Surety

Telephone No. of California Agent of Surety

Developer must attach a Notarlal Acknowledgment for all Surety's signatures and
a Power of Attorney and Certificate of Authority for Surety. The California
Department of Insurance must authorize the Surety to be an admitted surety
insurer.

END OF DOCUMENT
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PERFORMANCE BOND
{100% of Contract Price)

KNOW ALL PERSONS BY THESE PRESENTS:

WHEREAS, the governing board ("Board”) of the Oakland Unified School District (“District”) and
[Developer] (“Principal”) have entered into a contract for the furnishing of all materials and labor,
services and transportation, necessary, convenient, and proper to perform the following project:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria

(“Project” or “Contract”) which Contract dated , 2018, and all of the Contract
Documents attached to or forming a part of the Contract, are hereby referred to and made a part
hereof; and

WHEREAS, said Prindipal Is required under the terms of the Contract to fumish a bond for the
falthful performance of the Contract.

NOW, THEREFORE, the Principal and

("Surety”) are held

and firmly bound unto the Board of the District in the penal sum of

Dollars ($. ), lawful money of the United States, for the payment of which sum
well and truly to be made we bind ourselves, our helrs, executors, administrators, successors, and
assigns jointly and severally, firmly by these presents, to:

» Promptly perform all the work required to complete the Project; and

- Pay to the District all damages the District incurs as a result of the Principal’s failure
to perform all the Work required to complete the Project.

Or, at the District’s sole discretion and election, the Surety shall obtain a bid or bids for completing
the Contract in accordance with its terms and conditions, and upon determination by the District of
the lowest responsible bidder, arrange for a contract between such bidder and the District and make
avallable as Work progresses suffident funds to pay the cost of completion less the "balance of the
Contract Price,” and to pay and perform all obligations of Principals under the Contract, including,
without limitation, all obligations with respect to warranties, guarantees and the payment of
llquidated damages. The term “balance of the Contract Price,” as used in this paragraph, shall
mean the total amount payable to Principal by the District under the Contract and any modifications
thereto, less the amount previously paid by the District to the Principal, less any withholdings by the
District allowed under the Contract. District shall not be required or obligated to accept a tender of
a completion contractor from the Surety for any or no reason.

The condition of the obligation Is such that, If the above bounden Prindpal, his or its helrs,
executors, administrators, successors, or asslgns, shall in all things stand to and abide by, and well
and truly keep and perform the covenants, conditions, and agreements in the Contract and any
alteration thereof made as therein provided, on his or Its part to be kept and performed at the time
and in the Intent and meaning, Including all contractual guarantees and warrantees of materials and
workmanship, and shall indemnify and save harmless the District, Its trustees, officers and agents,
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as thereln stipulated, then this obligation shall become null and vold, otherwise it shali be and
remaln In full force and virtue.

Surety expressly agrees that the District may reject any contractor or subcontractor proposed by
Surety to fulfill its obligations in the event of default by the Principal. Surety shall not utilize
Principal in completing the Work nor shall Surety accept a Bid from Principal for completion of the
Work If the District declares the Principal to be in default and notifies Surety of the District’s
objection to Principal’s further participation in the completion of the Work.

As a condition precedent to the satisfactory completion of the Contract, the above obtligation shall
hold good for a period equal to the warranty and/or guarantee period of the Contract, during which
time Surety’s obligation shall continue If Developer shall fall to make full, complete, and satlsfactory
repair and replacements and totally protect the District from loss or damage resulting from or
caused by defective materials or faulty workmanship. The obligations of Surety hereunder shall
continue so long as any obligation of Developer remains. Nothing herein shall limit the District’s
rights or the Developer or Surety’s obligations under the Contract, law or equity, induding, but not
limited to, Callfornia Code of Civil Procedure section 337.15.

The Surety, for value received, hereby stipulates and agrees that no change, extenslon of time,
alteration, or addition to the terms of the contract or to the work to be performed thereunder or the
specifications accompanying the same shall In any way affect its obligation on this bond, and it does
hereby waive notice of any such change, extension of time, alteration, or addition to the terms of
the Contract or to the work or to the specifications.

IN WITNESS WHEREOF, two (2) Identical counterparts of this Instrument, each of which shall for all
purposes be deemed an original thereof, have been duly executed by the Princlpal and Surety

above named, on the day of , 20
Prindpal Surety
By By

Name of Califomia Agent of Surety

Address of Callfornia Agent of Surety

Telephone No. of California Agent of Surety

Developer must attach a Notarial Acknowledgment for all Surety's signatures and a Power
of Attorney and Certificate of Authority for Surety. The California Department of Insurance
must authorize the Surety to be an admitted surety insurer.

END OF DOCUMENT
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PROJECT:

REGISTERED SUBCONTRACTORS LIST
(Labor Code Section 1771.1)

Date Submltted (for Updates):

Developer acknowledges and agrees that it must clearly set forth below the name and
Department of Industrial Relations (DIR) registration number of each subcontractor for all
tiers who will perform work or labor or render service to Developer or its subcontractors in
or about the construction of the Work at least two (2) weeks before the subcontractor
is scheduled to perform work. This document is to be updated as all tiers of
subcontractors are identified.

Developer acknowledges and agrees that, If beveloper fails to list as to any subcontractor of
any tler who performs any portion of Work, the Contract Is subject Is subject to cancellation
and the Developer wlil be subjected to penalty under applicable law.

If further space Is required for the list of proposed subcontractors, attach additional copies
of page 2 showlng the required Information, as Indicated below.

Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Reglstration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portlon of Work:

REGISTERED SUBCONTRACTORS LIST
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Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portlon of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Subcontractor Name:
DIR Registration #:
Portion of Work:
Date:
Name of Developer:
Slignature:
Print Name:

Title:

7/24/2018
VILA TULUM JOINT VENTURES
,/’ /
Richard H.L\?ila

President

END OF DOCUMENT
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Summary

This document includes Information applicable to hazardous materials and hazardous
waste abatement.

Notice of Hazardous Waste or Materials

a, Developer shall give notice In writing to the District, the Construction
Manager, and the Architect promptly, before any of the following materlals
are disturbed, and in no event later than twenty-four (24) hours after first
observance, of any:

(1) Material that Developer belleves may be a material that Is hazardous
waste or hazardous materlal, as defined In section 25117 of the Health
and Safety Code, that is required to be removed to a Class I, Class II,
or Class III disposal site in accordance with provisions of existing law;

(2) Other materlal that may present a substantial danger to persons or
property exposed thereto In connection with Work at the site.

b. Developer's written notice shall Indicate whether the hazardous waste or
material was shown or indicated In the Contract Documents to be within the
scope of Work, and whether the materials were brought to the site by
Developer, Its Subcontractors, suppliers, or anyone else for whom Developer
Is responsible. As used in this section the term "hazardous materials" shall
Include, without limitation, asbestos, lead, Polychlorinated biphenyl (PCB),
petroleum and related hydrocarbons, and radioactive materlal.

c. In response to Developer's written notice, the District shall Investigate the
identifled conditions.

d. If the District determines that conditions do not Involve hazardous materials
or that no change in terms of Contract is justified, the District shall so notify
Developer in writing, stating reasons. If the District and Developer cannot
agree on whether conditions justify an adjustment in Contract Price or
Contract Time, or on the extent of any adjustment, Developer shall proceed
with the Work as directed by the District.

e, If after recelpt of notice from the District, Developer does not agree to
resume Work based on a reasonable belief It is unsafe, or does not agree to
resume Work under speclal condltions, then District may order such portion of
Work that Is In connection with such hazardous condition or such affected
area to be deleted from the Work, or performed by others, or District may
invoke Its rights to terminate the Contract In whole or In part. District will
determine entitlement to or the amount or extent of an adjustment, if any, In
Contract Price or Contract Time as a result of deleting such portion of Work,
or performing the Work by others.
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If Developer stops Work in connection with any hazardous condition and in
any area affected thereby, Developer shall immediately redeploy Its workers,
equipment, and materials, as necessary, to other portions of the Work to
minimize delay and disruption,

3. Additional Warranties and Representations

Developer represents and warrants that it, its employees, and its
subcontractors and their employees, shall at all times have the required levels
of famillarity with the Site and the Work, training, and ability to comply fully
with all applicable laws and contractual requirements for safe and expeditious
performance of the Work, including whatever training is or may be required
regarding the activities to be performed (including, but not limited to, all
training required to address adequately the actual or potential dangers of
Contract performance).

Developer represents and warrants that It, its employees, and its
subcontractors and their employees, shall at all times have and maintain In
good standing any and all certifications and licenses required by applicable
federal, state, and other governmental and quasi-governmental requirements
applicable to the Work.

Developer represents and warrants that It has studled carefully all
requirements of the Specifications regarding procedures for demolition,
hazardous waste abatement, or safety practices, specified In the Contract,
and prior to submitting Its bid, has elther (a) verified to Its satisfaction that
the specified procedures are adequate and sufficlent to achleve the results
intended by the Contract Documents, or (b) by way of approved "or equal"
request or request for clarification and written Addenda, secured changes to
the specified procedures sufficient to achleve the results intended by the
Contract Documents. Developer accepts the risk that any specified procedure
will result In a completed Project in full compliance with the Contract
Documents.

4. Monlitoring and Testing

a.

District reserves the right, in Its sole discretion, to conduct air monitoring,
earth monitoring, Work monlitoring, and any other tests (In addition to testing
required under the agreement or applicable law), to monitor Contract
requirements of safe and statutorily compliant work methods and (where
applicable) safe re-entry level alr standards under state and federal law upon
completion of the job, and compllance of the work with periodic and final
Inspection by publlc and quasi-public entities having jurisdiction.

Developer acknowledges that District has the right to perform, or cause to be
performed, varlous actlvities and tests including, but not {imited to, pre-
abatement, during abatement, and post-abatement air monitoring, that
District shall have no obligation to perform sald activities and tests, and that
a portion of said activities and tests may take place prior to the completion of
the Work by Developer. In the event District elects to perform these
activities and tests, Developer shall afford District ample access to the Site
and all areas of the Work as may be necessary for the performance of these
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activities and tests. Developer will include the potentlal impact of these
activities or tests by District in the Contract Price and the Scheduled
Completion Date.

Notwlthstanding District's rights granted by this paragraph, Developer may
retain its own Industrial hyglene consultant at Developer’s own expense and
may collect samples and may perform tests including, but not limited to, pre-
abatement, during abatement, and post-abatement personal air monitoring,
and District reserves the right to request documentation of all such activities
and tests performed by Developer relating to the Work and Developer shall
Immediately provide that documentation upon request.

5. Compliance with Laws

a.

Developer shall perform safe, expeditious, and orderly work In accordance
with the best practices and the highest standards In the hazardous waste
abatement, removal, and disposal industry, the applicable law, and the
Contract Documents, Including, but not limited to, all responsibilities relating
to the preparation and return of waste shipment records, all requirements of
the law, delivering of all requisite notices, and obtaining all necessary
governmental and quasi-governmental approvals.

Developer represents that it Is famillar with and shall compty with all laws
applicable to the Work or completed Work Including, but not {imited to, all
federal, state, and local laws, statutes, standards, rules, regulations, and

ordinances applicable to the Work relating to:

(1) The protection of the public health, welfare and environment;

(2) Storage, handling, or use of asbestos, PCB, lead, petroleum based
products, radioactive material, or other hazardous materials;

(3) The generation, processing, treatment, storage, transport, disposal,
destruction, or other management of asbestos, PCB, lead, petroleum,
radloactive material, or hazardous waste materials or other waste
materials of any kind; and

(4) The protection of environmentally sensitive areas such as wetlands
and coastal areas.

6. Disposal

a.

Developer has the sole responsibility for determining current waste storage,
handling, transportation, and disposal regulations for the job Site and for
each waste disposal facllity. Developer must comply fully at its sole cost and
expense with these regulations and any applicable law. District may, but Is
not obligated to, require submittals with this Information for it to review
consistent with the Contract Documents.

Developer shall develop and implement a system acceptable to District to
track hazardous waste from the Site to disposal, Including appropriate
*Hazardous Waste Manifests" on the EPA form, so that District may track the
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volume of waste It put in each landfill and receive from each landfill a
certificate of receipt.

(e Developer shall provide District with the name and address of each waste
disposal facllity prior to any disposal, and District shall have the express right
to reject any proposed disposal facility. Developer shall not use any disposal
facliity to which District has objected. Developer shall document actual
disposal or destruction of waste at a designated facility by completing a
disposal certificate or certificate of destructlon forwarding the original to the

District.
7. Permits
a. Before performing any of the Work, and at such other times as may be

required by applicable law, Developer shall dellver all requisite notices and
obtain the approval of all governmental and quasl-governmental authorities
having jurisdiction over the Work. Developer shall submit evidence
satisfactory to District that It and any disposal facllity:

(1) have obtalned all required permits, approvals, and the like In a timely
manner both prior to commencement of the Work and thereafter as
and when required by applicable law; and

(2) are In compliance with all such permits, approvals and the regulations.

For example, before commencing any work In connection with the
Work Involving asbestos-containing materials, or PCBs, or other
hazardous materials subject to regulation, Developer agrees to provide
the required notice of Intent to renovate or demolish to the appropriate
state or federal agency having jurisdiction, by certified mall, return
recelpt requested, or by some other method of transmittal for which a
return recelpt Is obtained, and to send a copy of that notlce to District.
Developer shall not conduct any Work involving asbestos-containing
materlals or PCBs unless Developer has first confirmed that the
appropriate agency having jurisdiction Is In recelpt of the required
notification. All permits, licenses, and bonds that are‘required by
governmental or quasi-governmental authorities, and all fees,
deposits, tap fees, offsite easements, and asbestos and PCB disposal
facllities expenses necessary for the prosecution of the Work, shall be
procured and paid for by Developer. Developer shall give all notices
and comply with the all applicable laws bearing on the conduct of the
Work as drawn and specified. If Developer observes or reasonably
should have observed that Plans and Specifications and other Contract
Documents are at variance therewith, It shall be responsible for
promptly notifylng District In writing of such fact. If Developer
performs any Work contrary to applicable laws, It shall bear all costs
arising therefrom.

b. In the case of any permits or notices held in District's name or of necessity to
be made In District's name, District shall cooperate with Developer in securing
the permit or giving the notice, but the Developer shall prepare for District
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review and execution upon approval, all necessary applications, notices, and
other materials.

Indemnification

To the fullest extent permitted by law, the indemnities and limitations of liabllity
expressed throughout the Contract Documents apply with equal force and effect to
any claims or liabilitles Imposed or existing by virtue of the removal, abatement, and
disposal of hazardous waste. This includes, but Is not llmited to, liabilities connected
to the selection and use of a waste disposal facility, a waste transporter, personal
injury, property damage, loss of use of property, damage to the environment or
natural resources, or “disposal” and “release” of materials assoclated with the Work
(as defined in 42 U.S.C. § 960l et seq.).

Termination

District shall have an absolute right to terminate for default Immediately without
notice and without an opportunity to cure should Developer knowingly or recklessly
commit a material breach of the terms of the Contract Documents, or any applicable
law, on any matter Involving the exposure of persons or property to hazardous
waste. However, if the breach of contract exposing persons or property to
hazardous waste Is due solely to an ordinary, unintentional, and non-reckless fallure
to exercise reasonable care, then the procedures for termination for cause shall
apply without madification.

END OF DOCUMENT
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WORKERS' COMPENSATION CERTIFICATION

Labor Code section 3700, In relevant part, provides:

Every employer except the State shall secure the payment of compensation In one or
more of the following ways:

a. By being Insured against liability to pay compensation by one or more
Insurers duly authorized to write compensation Insurance in this state; and/or

b. By securing from the Director of Industrial Relations a certificate of consent to
self-Insure, which may be given upon furnishing proof satisfactory to the
Director of Industrial Relations of abliity to self-insure and to pay any
compensation that may become due to his employees.

I am aware of the provislons of section 3700 of the Labor Code which require every
employer to be insured against liabllity for workers’ compensation or to undertake seif-
insurance In accordance with the provislions of that code, and I will comply with such
provislons before commencing the performance of the Work of this Contract.

Site’ 7/24/2018

Proper Name of Developer: VILATULUM J(,)lNT VW&/”

T

Signature: £
Print Name: Richard H. ViEa
Title: President

(In accordance with Labor Code sections 1860 and 1861, the above certlficate must be
signed and filed with the awarding body prior to performing any Work under this Contract.)

END OF DOCUMENT
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PREVAILING WAGE AND
RELATED LABOR REQUIREMENTS CERTIFICATION

1 hereby certify that I will conform to the State of California Publlc Works Contract
requirements regarding prevailing wages, benefits, on-site audits with 48-hours’ notice,
payroll records, and apprentice and trainee employment requirements, for all Work on the
above Project including, without limitation, labor compliance monitoring and enforcement by
the Department of Industrial Relations.

Date: 7/24/2018
Name of Developer: VILA TULUM JO,J}‘T ‘ﬂE,“I‘)W o
Signature: z W///
Print Name: Richard H. Vila
Title: President

END OF DOCUMENT
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DPRUG-FREE WORKPLACE CERTIFICATION

This Drug-Free Workplace Certlfication form is required from the successful Bidder pursuant
to Government Code section 8350 et seq., the Drug-Free Workplace Act of 1990. The Drug-
Free Workplace Act of 1990 requires that every person or organization awarded a contract
or grant for the procurement of any property or service from any state agency must certify
that It will provide a drug-free workplace by dolng certain specified acts. In addition, the
Act provides that each contract or grant awarded by a state agency may be subject to
suspension of payments or termination of the contract or grant, and the contractor or
grantee may be subject to debarment from future contracting, if the contracting agency
determines that specified acts have occurred.

The District Is not a “state agency” as defined in the applicable section(s) of the
Government Code, but the District is a local agency and public school district under
California law and requires all contractors on District projects to comply with the provisions
and requirements of Government Code section 8350 et seq., the Drug-Free Workplace Act
of 1990. ’

Developer shall certlfy that It will provide a drug-free workplace by doing all of the
following:

a. Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of a controlled substance is
prohibited in the person’s or organization'’s workplace and speclfying actions
which will be taken against employees for violations of the prohibition.

b. Establishing a drug-free awareness program to Inform employees about all of
the following:

(3) The dangers of drug abuse in the workplace.

(4) The person’s or organization’s policy of maintalning a drug-free
workplace.

(5)  The avallabllity of drug counseling, rehabilitation, and employee-
asslistance programs.

(6) The penalties that may be Imposed upon employees for drug abuse
violations.

(o Requiring that each employee engaged in the performance of the contract or
grant be given a copy of the statement required above, and that, as a
condition of employment on the contract or grant, the employee agrees to
ablde by the terms of the statement.

I, the undersigned, agree to fulfill the terms and requirements of Government Code section
8355 listed above and wiil publish a statement notifying employees concerning (a) the
prohibition of controlled substance at the workplace, (b) establishing a drug-free awareness
program, and (c) requiring that each employee engaged In the performance of the Contract
be given a copy of the statement required by section 8355(a), and requiring that the
employee agree to ablde by the terms of that statement.
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I also understand that If the District determines that I have either (a) made a false
certification herein, or (b) violated this certification by faillng to carry out the requirements
of section 8355, that the Contract awarded hereln is subject to termination, suspension of
payments, or both. I further understand that, should I violate the terms of the Drug-Free
Workplace Act of 1990, I may be subject to debarment In accordance with the requirements
of the aforementioned Act.

I acknowledge that I am aware of the provisions of Government Code section 8350 et seq.
and hereby certify that I will adhere to the requirements of the Drug-Free Workplace Act of
1990.

7/24/2018
VILA TULUM JOINT VENTURES
Proper Name of Developer: b -

Signature: Py Zid W

4
Richard H. Vila

Date:

Print Name:
Title: President
END OF DOCUMENT
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TOBACCO-FREE ENVIRONMENT CERTIFICATION

pursuant to, without limitation, 20 U.S.C sectlon 6083, Labor Code sectlon 6400 et seq.,
Health & Safety Code section 104350 et seq., and District Board policles, all District sites,
including the Project site, are tobacco-free environments. sSmoking and the use of tobacco
products by all persons Is prohiblted on or In District property. District property includes
school buildings, school grounds, school-owned vehicles and vehicles owned by others while

on District property.

I acknowledge that I am aware of the District’s policy regarding tobacco-free environments
at District sites, including the Project site and hereby certify that I will adhere to the
requirements of that policy and not permit any of my firm's employees, agents,
subcontractors, or my firm’s subcontractors’ employees or agents, to use tobacco and/or
smoke on the Project site.

7/24/2018

Date:
Name of Developer: VILA TU;LUM JQWIBEE,TU 8

s
Slgnature: //?, ///4

President

Title:

END OF DOCUMENT
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HAZARDOUS MATERIALS CERTIFICATION

Developer hereby certifies that no asbestos, or asbestos-contalning materials,
polychlorinated biphenyl (PCB), or any material listed by the federal or state Environmental
Protection Agency or federal or state health agencies as a hazardous material, or any other
material defined as being hazardous under federal or state laws, rules, or regulations ("New
Hazardous Materlal”), shall be furnished, Installed, or incorporated in any way Into the
Project or in any tools, devices, clothing, or equipment used to affect any portion of
Developer's work on the Project for District.

Developer further certifles that it has instructed its employees with respect to the above-
mentioned standards, hazards, risks, and liablilities.

Asbestos and/or asbestos-containing material shall be defined as all items containing but
not limited to chrysotile, crocldolite, amosite, anthophyllite, tremolite, and actinolite. Any or
all material containing greater than one-tenth of one percent (0.1%) asbestos shall be
defined as asbestos-containing material.

Any disputes involving the question of whether or not material is New Hazardous Material
shall be settled by electron microscopy or other appropriate and recognized testing
procedure, at the District’s determination. The costs of any such tests shall be pald by
Developer If the material Is found to be New Hazardous Material.

All Work or materials found to be New Hazardous Material or Work or material instalied with
equipment contalning New Hazardous Material will be immediately rejected and this Work
will be removed at Developer's expense at no additional cost to the District.

Developer has read and understood the document titled Hazardous Materlais Procedures &
Requirements, and shall comply with all the provisions outlined therein.

7/24/2018
Date:
VILA TULUM JOINT VENT’%S
Name of Developer: o 2 /,__..--: =
Signature: //"%7/ :./ /._,_//f
Print Name: Richard H. Vila
Title: President
END OF DOCUMENT
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LEAD-BASED MATERIALS CERTIFICATION

This certification provides notice to the Developer that:

(1) Developer's work may disturb lead-containing building materials.

(2) Developer shall notify the District if any work may resuit in the disturbance of
lead-containing bullding materials.

(3) Developer shall comply with the Renovation, Repair and Painting Rule, if lead-
based paint is disturbed in a six-square-foot or greater area indoors or a 20-
square-foot or greater area outdoors.

Lend as a Health Hazard

Lead poisoning is recognized as a serious environmental health hazard facing chlldren
today. Even at low levels of exposure, much lower than previously believed, lead can
impair the development of a child's central nervous system, causing learning disabilities,
and leading to serlous behavioral problems. Lead enters the environment as tiny lead
particles and lead dust disburses when paint chips, chalks, peels, wears away over time,
or is otherwise disturbed. Ingestion of lead dust is the most common pathway of
childhood polsoning; lead dust gets on a child’s hands and toys and then Into a child’s
mouth through common hand-to-mouth activity. Exposures may result from construction
or remodeling activities that disturb lead paint, from ordinary wear and tear of windows
and doors, or from friction on other surfaces.

Ordinary construction and renovation or repainting activities carried out without lead-safe
work practices can disturb lead-based paint and create significant hazards. Improper
removal practices, such as dry scraping, sanding, or water blasting painted surfaces, are
likely to generate high volumes of lead dust.

Because the Developer and Its employees will be providing services for the District, and
because the Developer's work may disturb lead-containing building materials,
DEVELOPER IS HEREBY NOTIFIED of the potentlal presence of lead-containing materials
located within certain buildings utilized by the District. All school bulidings built prior to
1978 are presumed to contain some lead-based paint until sampling proves otherwise.

Ovarview of California Law

Education Code section 32240 et seq. is known as the Lead-Safe Schools Protection Act.
Under this act, the Department of Health Services is to conduct a sample survey of
schools In the State of California for the purpose of developing risk factors to predict lead
contamination in public schools. (Ed. Code, § 32241.)

Any school that undertakes any action to abate existing risk factors for lead is required to
utllize tralned and state-certifled contractors, inspectors, and workers. (Ed. Code, §
32243, subd. (b).) Moreover, lead-based paint, lead plumbing, and solders, or other
potential sources of lead contamination, shall not be utilized in the construction of any
new school facility or the modernization or renovation of any existing school facility. (Ed.
Code, § 32244.)

Both the Federal Occupational Safety and Health Administration ("Fed/OSHA") and the
California Division of Occupatlonal Safety and Health ("Cal/OSHA") have implemented
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safety orders applicable to all construction work where a contractor’s employee may be
occupationally exposed to lead.

The OSHA Regulations apply to all construction work where a contractor’s employee may
be occupationally exposed to lead. The OSHA Regulations contain specific and detailed
requirements imposed on contractors subject to those regulations. The OSHA
Regulations define construction work as work for construction, alteration, and/or repair,
including painting and decorating. Regulated work includes, but Is not limited to, the
following:

a. Demolition or salvage of structures where lead or materials containing lead are
present;

b. Removal or encapsulation of materlals containing lead;

C. New construction, alteration, repair, or renovation of structures, substrates, or

portlons thereof, that contain lead, or materials containing lead;

d. Installation of products containing lead;
e. Lead contamination/emergency cleanup;
f. Transportation, disposal, storage, or containment of lead or materials containing

lead on the site or location at which construction activities are performed; and

g. Malntenance operations associated with the construction activities described in
the subsection.

Because It Is assumed by the District that all painted surfaces (interior as well as
exterior) within the District contain some level of lead, it is imperative that the
Developer, its workers and subcontractors fully and adequately comply with all applicable
laws, rules and regulations governing lead-based materials (including title 8, Callfornla
Code of Regulations, section 1532.1).

Developer shall notify the District If any Work may result in the disturbance of
lead-containing bullding materials. Any and all Work that may resuit in the
disturbance of lead-containing building materials shall be coordinated through
the District. A signed copy of this Certification shall be on file prior to beginning
Work on the Project, along with all current insurance certificates.

The EPA requires lead safe work practices to reduce exposure to lead hazards created by
renovation, repair and painting activities that disturb lead-based paint. Pursuant to the
Renovatlon, Repalir and Painting Rule (RRP), renovations in homes, childcare facllities,
and schools built prior to 1978 must be conducted by certified renovations firms, using
renovators with training by a EPA-accredited training provider, and fully and adequately
complying with all applicable laws, rules and regulations governing lead-based materials,
including those rules and regulations appearing within titie 40 of the Code of Federal
Regulations as part 745 (40 CFR 745).

The RRP requirements apply to all contractors who disturb lead-based paint In a six-
square-foot or greater area indoors or a 20-square-foot or greater area outdoors. If a
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DPH-certified inspector or risk assessor determines that a home constructed before 1978
Is lead-free, the federal certificatlon is not required for anyone working on that particular
bullding.

4. Developer’s Liability

If the Developer fails to comply with any applicable laws, rules, or regulations, and that
failure results in a site or worker contamination, the Developer will be held solely
responsible for all costs involved in any required correctlve actions, and shall defend,
Indemnify, and hold harmless the District, pursuant to the indemnification provisions of
the Contract, for all damages and other claims arising therefrom.

1f lead disturbance is anticipated in the Work, only persons with appropriate
accreditation, registrations, licenses, and training shall conduct this Work.

It shall be the responsibility of the Developer to properly dispose of any and all waste
products, Including, but not limited to, paint chips, any collected residue, or any other
visual material that may occur from the prepping of any painted surface. It will be the
responsibility of the Developer to provide the proper disposal of any hazardous waste by
a certified hazardous waste hauler. This company shall be registered with the )
Department of Transportation (DOT) and shall be able to issue a current manifest number
upon transporting any hazardous materlal from any school site within the District.

The Developer shall provide the District with any sample results prior to beginning Work,
during the Work, and after the completion of the Work. The District may request to
examine, prior to the commencement of the Work, the lead training records of each
employee of the Developer.

THE DEVELOPER HEREBY ACKNOWLEDGES, UNDER PENALTY OF PERJURY, THAT IT:

THE UNDERSIGNED WARRANTS THAT HE/SHE HAS THE AUTHORITY TO SIGN ON BEHALF OF
AND BIND THE DEVELOPER, THE DISTRICT MAY REQUIRE PROOF OF SUCH AUTHORITY.

7/24/2018
VILA TULUM JOINT VENTURES
Name of Developer: P

Signature: % ﬁ'(/i//jf/ /,%/J:

Date:

Print Name: Richard H. Vila
Title: President
END OF DOCUMENT
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IMPORTED MATERIALS CERTIFICATION

This form shall be executed by all entities that, in any way, provide or deliver and/or supply
any soils, aggregate, or related materials (“Fill”) to the Project Site and shall be provided to
the District at least ten (10) days before delivery. All Fill shall satisfy all requirements of
any environmental review of the Project performed pursuant to the statutes and guidelines
of the California Environmental Quality Act, section 21000 et seq. of the Public Resources
Code (“CEQA"), and all requirements of section 17210 et seq. of the Education Code,
including requirements for a Phase I environmental assessment acceptable to the State of
California Department of Education and Department of ToxIc Substances Control.

Certification of: o Dellvery Firm/Transporter a Suppller o Manufacturer
o Wholesaler o Broker o Retaller
o Distributor o Other
Type of Entity o Corporation o General Partnership
o Limited Partnership o Limited Liabllity Company
o Sole Proprietorship o Other

Name of firm ("Firm"):

Malling address:

Addresses of branch office used for this Project:

If subslidiary, name and address of parent company:

By my slgnature below, I hereby certify that I am aware of section 25260 of the Health and
Safety Code and the sections referenced therein regarding the definition of hazardous
material. I further certify on behalf of the Firm that all solls, aggregates, or related
materials provided, delivered, and/or supplied or that will be provided, delivered, and/or
supplled by this Firm to the Project Site are free of any and all hazardous material as
defined in sectlon 25260 of the Health and Safety Code. I further certify that I am
authorized to make this certification on behalf of the Firm.

Date: 7/24/2018

proper Name of Firm: _VILA TULUM JOINT VENTUR
Signature: W ”

Richard H. Vila

Print Name:
Title: President
END OF DOCUMENT
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CRIMINAL BACKGROUND
INVESTIGATION/FINGERPRINTING CERTIFICATION

The undersigned does hereby certify to the governing board of the District as follows:

That I am a representative of the Developer currently under contract with the District; that I am
familiar with the facts hereln certified; and that I am authorized and qualifled to execute this
certificate on behalf of Developer.

Developer certlfies that it has taken at least one of the following actions with respect to the
construction Project that is the subject of the Contract (check all that apply):

O The Developer is a sole proprietor and Intends to comply with the fingerprinting requirements of
Education Code section 45125.1(k) with respect to all Developer’'s employees who may have
contact with District pupils in the course of providing services pursuant to the Contract, and
hereby agrees to the District’s preparation and submisslon of fingerprints such that the Californla
Department of Justice may determine that none of those employees has been convicted of a
felony, as that term Is defined in Education Code sectlon 45122.1. No work shall commence untll
such determination by DOJ has been made.

As an authorized District official, I am familiar with the facts herein certlfied, and am
authorized to execute this certlficate on behaif of the District and undertake to prepare and
submit Developer’s fingerprints as if he or she was an employee of the District.

Date:

District Representative’s Name and Title:

District Representative’s Signature:

D The Developer, who is not a sole proprietor, has complied with the fingerprinting requirements of
Education Code sectlon 45125.1 with respect to all Developer's employees and all of its
Subcontractors’ employees who may have contact with District puplls in the course of providing
services pursuant to the Contract, and the Callfornia Department of Justice has determined that
none of those employees has been convicted of a felony, as that term is defined In Education Code
section 45122.1, A complete and accurate list of Developer's employees and of all of its
subcontractors' employees who may come In contact with District puplls during the course and
scope of the Contract Is attached hereto; and/or

X Pursuant to Education Code section 45125.2, Developer has Installed or will install, prior to
commencement of Work, a physical barrler at the Work Site, that will limit contact between
Developer's employees and District puplls at all times; and/or
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X Pursuant to Education Code section 45125.2, Developer certifles that all employees will be under
the continual supervision of, and monitored by, an employee of the Developer who the California
Department of Justice has ascertained, or as described below, will ascertain, has not been
convicted of a violent or serious felony. The name and title of the employee who will be
supervising Developer's and Its subcontractors' employees is:

Name:

Tltle:

NOTE: If the Developer Is a sole proprietor, and elects the above option, Developer must have the
above-named employee’s fingerprints prepared and submitted by the District, In accordance with
Education Code section 45125.1(k). No work shall commence until such determination by DOJ has
been made.

As an authorized District officlal, I am familiar with the facts herein certified, and am
authorized to execute this certificate on behalf of the District and undertake to prepare and
submit Developer’s fingerprints as if he or she was an employee of the District,

Date:

District Representative’'s Name and Title:

District Representative’s Signature:

0 The Work on the Contract Is elther (i) at an unoccupled school site and no employee and/or
subcontractor or supplier of any tier of the Contract shall come In contact with the District pupils or
(i) Developer's employees or any subcontractor or supplier of any tler of the Contract will have only
limited contact, If any, with District pupils and the District will take appropriate steps to protect the
safety of any puplls that may come in contact with Consultant’s employees, subcontractors or
suppllers so that the fingerprinting and criminal background Investigation requirements of Education
Code section 45125.1 shall not apply to Developer under the Contract.

As an authorized District offictal, I am famillar with the facts herein certifled, and am authorized
to execute this certlficate on behalf of the District.

Date:

District Representative’s Name and Title:

District Representative’s Signature:

Developer’s responsibility for background clearance extends to all of Its employees, Subcontractors,
and employees of Subcontractors coming Into contact with District pupils regardiess of whether they
are designated as employees or acting as Independent contractors of the Developer.

- 7/24/2018
VILA TULUM JOINT VENTUR

Name of Developer:

Signature: L =
Print Name: Richard H. Vila
Title: President

END OF DOCUMENT
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ROOFING PROJECT CERTIFICATION

This form shall be executed by all contractors, materials manufacturers, or vendors involved
in a bid or proposal for the repalr or replacement of a roof of a public school bullding where
the project s either for repair of more than 25% of the roof or that has a total cost more
than $21,000 (“roofing project”) and submitted to the District when the award Is made.

Certification of: o Contractor o Materlals Manufacturer
o Vendor o Other
I, A/ Aé" . , certify that I have not
[Nafne] [Name of Firm]

offered, glven, or agreed to glve, recelved, accepted, or agreed to accept, any gift,
contribution, or any financial incentive whatsoever to or from any person (n connection with
the roofing project contract. As used In this certification, “person” means any natural
person, business, partnership, corporation, union, committee, club, or other organlzation,

entity, or group of Indlles.

Furthermore, I, , certify that

[Name] {Name of Flrm]
1 do not have, and throughout the duration of the contract, I will not have, any financial
relationship In connection with the performance of this contract with any architect, englneer,
roofing consultant, materials manufacturer, distributor, or vendor that is not disclosed
below.

I, / ﬁ ' , have the following
[Name] ' (Name of Firm]

financial relationships with an architect, engineer, roofing consultant, materials

manufacturer, distributor, or vendor, or other person in connection with the following

roofing project contract (provide Name and Address of Bullding, and Contract Date and

Number):
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By my slgnature below, I hereby certify that, to the best of my knowledge, the contents of
this disclosure are true, or are belleved to be true. I further certify on behalf of the Flrm
that T am aware of section 3000 et seq. of the Californla Public Contract Code, and the
sectlons referenced therein regarding the penaltles for providing false information or falling
to disclose a financlal relationship In this disclosure. I further certify that I am authorized to

make this certification on behalf of the Firm.
7/24/2018

VILA TULUM JOIP}I,T VENTURES

Gy

Date:

Proper Name of Firm:

Signature: P
Richard H ﬂ'/ila ¢
Print Name: :
President
Title:
END OF DOCUMENT
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Public Contact Code Section 22300

This Escrow Agreement (“Escrow Agreement”) is made and entered Into this day of
, 20___, by and between the Oakland Unified
School District (“Dlstrict”), whose address Is 955 High Street, Oakland, CA 94601, and
(*Developer”), whose address Is
, and
("Escrow Agent”), a state or federally chartered bank In
the state of Californla, whose address is

For the consideration hereinafter set forth, District, Developer, and Escrow Agent agree as
follows:

1. Pursuant to sectlon 22300 of Public Contract Code of the State of California, which Is
hereby Incorporated by reference, Developer has the following two (2) options:

0O Deposit securities with Escrow Agent as a substitute for retentlon earnings
required to be withheld by District pursuant to the Construction Contract No.__
entered into between District and Developer for the

Project, In the amount of

Dollars ($ )
dated, ; 20 , (the “Contract”); or

O On written request of Developer, District shall make payments of the retention
earnings for the above referenced Contract directly to Escrow Agent.

When Developer deposits the securlties as a substltute for Contract earnings (first
option), Escrow Agent shall notify District within ten (10) calendar days of the
deposlt. The market value of the securitles at the time of substitution and at all
times from substitution until the termination of the Escrow Agreement shall be at
least equal to the cash amount then required to be withheld as retention under terms
of Contract between District and Developer.

Securitles shall be held in name of Oakland Unifled School District, and shall
designate Developer as beneficlal owner.

2. District shall make progress payments to Developer for those funds which otherwise
would be withheld from progress payments pursuant to Contract provisions, provided
that Escrow Agent holds securities In form and amount specified above.

3. When District makes payment of retention earned directly to Escrow Agent, Escrow
Agent shall hold them for the benefit of Developer untll the time that the escrow
created under this Escrow Agreement Is terminated. Developer may direct the
Investment of the payments Into securitles. All terms and conditions of this Escrow
Agreement and the rights and responsibillities of the Partles shall be equally
applicable and binding when District pays Escrow Agent directly.

4. Developer shall be responsible for paying all fees for the expenses incurred by
Escrow Agent in administering the Escrow Account, and all expenses of District. The
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District will charge Developer $ for each of District’s deposits to the
escrow account, These expenses and payment terms shail be determined by
District, Developer, and Escrow Agent.

Interest earned on securities or money market accounts held in escrow and all
interest earned on that interest shall be for sole account of Developer and shall be
subject to withdrawal by Developer at any time and from time to time without notice
to District.

Developer shall have the right to withdraw all or any part of the princlpal in the
Escrow Account only by written notice to Escrow Agent accompanied by written
authorization from District to Escrow Agent that District consents to withdrawal of
amount sought to be withdrawn by Developer.

District shall have the right to draw upon the securities and/or withdraw amounts
from the Escrow Account In the event of default by Developer. Upon seven (7) days’
written notice to Escrow Agent from District of the default, if applicable, Escrow
Agent shall immediately convert the securlties to cash and shall distribute the cash
as instructed by District.

Upon receipt of written notlfication from District certifylng that the Contract Is final
and complete, and that Developer has complied with all requirements and
procedures applicable to the Contract, Escrow Agent shall release to Developer all
securities and interest on deposit less escrow fees and charges of the Escrow
Account. The escrow shall be closed Immediately upon disbursement of all monies
and securities on deposit and payments of fees and charges.

9. Escrow Agent shall rely on written notifications from District and Developer pursuant
to Paragraphs 5 through 8, inclusive, of this Escrow Agreement and District and
Developer shall hold Escrow Agent harmless from Escrow Agent's release and
disbursement of securities and interest as set forth above.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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10. Names of persons who are authorized to give written notlice or to recelve written
notice on behalf of District and on behalf of Developer In connection with the
foregoing, and exemplars of thelr respective slgnatures are as follows:

On behalf of District: On behalf of Developer:
Title Title

Name Name

Signature Signature

Address Address

On behalf of Escrow Agent:

Title

Name

Signature

Address

At the time that the Escrow Account Iis opened, District and Developer shall dellver to
Escrow Agent a fully executed copy of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement by thelr proper officers
on the date first set forth above.

On behalf of District: On behalf of Developer:
Title © Tide

Name Name

Signature Signature

Address Address

END OF DOCUMENT
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GUARANTEE FORM

("Developer") hereby agrees that the
(*Work” of Developer) which Developer has Installed for the Oakland Unified
School District ("District") for the following project:

CLAREMONT MIDDLE SCHOOL LLB PHASE 1 DEMOLITION OF OLD CAFETERIA

(“Project” or “Contract”) has been performed In accordance with the requirements of the
Contract Documents and that the Work as Installed will fulfill the requirements of the
Contract Documents.

The undersigned agrees to repair or replace any or all of such Work that may prove to be
defective in workmanship or material together with any other adjacent Work that may be
displaced in connection with such replacement within a period of
year(s) from the date of completion as defined In Public Contract Code section 7107,
subdivision (c), ordinary wear and tear and unusual abuse or neglect excepted. The date of
completion is , 20

In the event of the undersigned’s fallure to comply with the above-mentioned conditions
within a reasonable perlod of time, as determined by the District, but not later than seven
(7) days after belng notified In writing by the District, the undersigned authorizes the
District to proceed to have sald defects repalred and made good at the expense of the
undersigned. The undersigned shall pay the costs and charges therefor upon demand.

Date: 7/24/2018

Name of Developer: VILA TULUM JOINJ VENTURES
Signature: % ‘72/ Q/

Print Name: Richard H. Vila
Title: President

Representatives to be contacted for service subject to terms of Contract:
Name: Henry R. Vila
Address: 590 South 33rd Street, Richmond CA. 94804
Phone NO.: 510-715-0870

END OF DOCUMENT
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AGREEMENT AND RELEASE OF ANY AND ALL CLAIMS

THIS AGREEMENT AND RELEASE OF CLAIMS (“Agreement and Release”) IS MADE AND

ENTERED INTO THIS DAY OF _ , 20 by and between the
Oakland Unifled School District ("District”) and
("Developer”), whose place of business is

RECITALS:
WHEREAS, District and Developer entered Into a Facllities Lease and Site Lease for
the following project: CLAREMONT MIDDLE SCHOOL LLB PHASE 1 DEMOLITION OF OLD
CAFETERIA (“Contract” or “Project”) in the County of Alameda, Callfornia.

WHEREAS, The Work under the Contract was completed on ,20___and a
Notice of Completion was recorded with the County Recorder on , 20

NOW, THEREFORE, It Is mutually agreed between District and Developer as follows:
AGREEMENT

1. Developer will only be assessed liquidated damages as detalled below:

Original Guaranteed Maximum Price . $

Modifled Guaranteed Maximum Price $

Payment to Date $
Liquidated Damages $
Payment Due Developer $

2. Subject to the provisions hereof, District shall forthwith pay to Developer the
undisputed sum of Dollars ($ ) under the
Contract for Tenant Improvement Payments, less any amounts represented by any
notice to withhold funds on flle with District as of the date of such payment.

3. Developer acknowledges and hereby agrees that there are no unresolved or
outstanding claims in dispute against District arising from the performance of work
under the Contract, except for the claims described in Paragraph 4 and continuing
obligations described in Paragraph 6. It Is the intention of the parties in executing
this Agreement and Release that this Agreement and Release shall be effective as a
full, final and general release of all claims, demands, actions, causes of action,
obligations, costs, expenses, damages, losses and liabilities of Developer against
District and all of Its respective agents, employees, trustees, inspectors, assignees,
consultants and transferees, except for the Lease Payments under the Contract, any
Disputed Clalm that may be set forth in Paragraph 6 and the continuing obligations
described In Paragraph 6 hereof.
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4, The following claims are disputed (hereinafter, the "Disputed Claims") and are
specifically excluded from the operatlon of this Agreement and Release:

Claim No, Description of Claim Amount of Claim Date Clalm
Submitted
$
$
$
$
[If further space Is required, attach additional sheets showing the required
information.] '

5. Consistent with California Public Contract Code sectlon 7100, Developer hereby
agrees that, In consideration of the payment set forth in Paragraph 2 hereof,
Developer hereby releases and forever discharges District, all its agents, employees,
Inspectors, assignees, and transferees from any and all liabllity, claims, demands,
actions, or causes of action of whatever kind or nature arising out of or in any way
concerned with the Work under the Contract, except for the Lease Payments. .

6. Guarantees and warranties for the Work, and any other continuing obligation of
Developer, shall remain In full force and effect as specified In the Contract
Documents.

7. To the furthest extent permitted by California law, Developer shall defend,
Indemnify, and hold harmless the District, its agents, representatives, officers,
consultants, employees, trustees, and volunteers (the "Indemnified parties") from
any and all losses, liabllities, claims, suits, and actlons of any kind, nature, and
description, Including, but not limited to, attorneys' fees and costs, directly or
Indirectly arising out of, connected with, or resulting from the performance of the
Contract uniess caused wholly by the sole negligence or willful misconduct of the
District.

8. Except as provided for specifically herein, Developer hereby waives the provisions of
California Civil Code section 1542 which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN
BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR.

9. The provisions of this Agreement and Release are contractual in nature and not mere
recitals and shall be considered independent and severable. If any such provision or
any part thereof shall be at any time held invalid in whole or in part under any
federal, state, county, municipal, or other law, ruling, or regulations, then such
provision, or part thereof, shall remain in force and effect to the extent permitted by
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law, and the remaining provisions of this Agreement and Release shall also remain in
full force and effect, and shall be enforceable.

10. Al rights of District shall survive completion of the Work or termination of Contract,
and executlon of this Release.

* * * CAUTION: THIS IS A RELEASE - READ BEFORE EXECUTING * * *
OAKLAND UNIFIED SCHOOL DISTRICT

Signature:

Print Name:

Title:

DEVELOPER:

Signature:

Print Name:

Title:

END OF DOCUMENT
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FACILITIES LEASE

For all or a portion of the following Site:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
5750 College Avenue

QOakland, CA 94618

APN: 48A-7061-20-1

By and between

Oakland Unified School District
955 High Street

Oakland, CA 94601

And

Vila Tulum Joint Ventures

590 South 33" Street
Richmond, CA 94804

Dated as of July 20, 2018
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FACILITIES LEASE

This facilities lease (“Facilities Lease”), dated as of August 9, 2018 (“Effective Date”),
is made and entered into by and between Vila/Tulum 3V, a [California corporation] duly
organized and existing under the laws of the State of California, as sublessor, and Oakland
Unified School District, a school district duly organized and validly existing under the laws of
the State of California, as sublessee (“District”) (together, the “Parties”).

RECITALS

WHEREAS, the District is authorized under Section 17406 of the Education Code of
the State of California to lease a site to a developer and to have that developer develop and
construct the project on the site and to lease back to the District the site and the completed
project; and

WHEREAS, the District desires to provide for the development and construction of
certain work to be performed on portions of the School Site which will include construction
of improvements to be known as the Claremont Middle School LLB Phase 1 Demolition of
Old Cafeteria Project (“"Project”); and

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land
located at 5750 College Avenue, Oakland, California, known as Claremont Middle School,
particularly described in Exhibit A and shown on Exhibit B attached hereto and
incorporated herein by reference Claremont Middle School; and

WHEREAS, District and Developer have executed a site lease at the same time as
this Facilities Lease whereby the District is leasing the Project Site to the Developer (“Site
Lease”); and

WHEREAS, District has retained S. Meek Architecture ("Architect”) to prepare plans
and specifications for the Project (“Plans and Specifications”) and to act as the Design
Professional in General Responsible Charge for the Project; and

WHEREAS, the Governing Board of the District ("Board”) has determined that it is in
the best interests of the District and for the common benefit of the citizens residing in the
District to construct the Project by leasing the Project Site to Developer and by
simultaneously entering into this Facilities Lease under which the District will lease back the
Project Site and the Project from Developer and if necessary, make Lease Payments; and

WHEREAS, the District further acknowledges and agrees that it has entered into the
Site Lease and the Facilities Lease pursuant to Education Code Section 17406 as the best
available and most expeditious means for the District to satisfy its substantial need for the
facilities to be provided by the Project and to accommodate and educate District students
and to utilize its facilities proceeds expeditiously; and

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive
solicitation process pursuant to Education Code section 17406 and in compliance with the
required procedures and guidelines for evaluating the qualifications of proposers adopted
and published by the Board to the proposer providing the best value to the school district,
taking into consideration the proposer’'s demonstrated competence and professional
qualifications necessary for the satisi;a_ctory performance of the services required; and
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WHEREAS, the selection of the Developer was conducted in a fair and impartial
manner; and

WHEREAS, Developer has reviewed the Lease Documents; and

WHEREAS, Developer represents that it has the expertise and experience to
perform the services set forth in this Facilities Lease; and

WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened and to have been performed precedent to and in connection
with the execution and entering into of this Facilities Lease and all those conditions
precedent do exist, have happened and have been performed in regular and due time, form
and manner as required by law, and the Parties hereto are now duly authorized to execute
and enter into this Facilities Lease; and

WHEREAS, Developer is authorized to lease the Project Site as lessee and to
develop the Project and to have the Project constructed on the Project Site and to lease the
Project and the Project Site back to the District, and has duly authorized the execution and
delivery of this Facilities Lease.

NOW, THEREFORE, in consideration of the above recitals and of the mutual
covenants hereinafter contained, the Parties hereto do hereby agree as follows:

1. Definitions

In addition to the terms and entities defined above or in subsequent provisions, and unless
the context otherwise requires, the terms defined in this section shall, for all purposes of
this Facilities Lease, have the meanings herein specified.

1.1 “Developer” or "Lessor” means Vila/Tulum, a joint venture partnership,
organized and existing under the faws of the State of California, Contractor's
license number [insert number] issued by the State of California, Contractors
State License Board, in accordance with division 3, chapter 9, of the Business
and Professions Code, and its successors and assigns.

1

1.2 “Developer’s Representative” means the Managing Member of Developer,
or any person authorized to act on behalf of Developer under or with respect
to this Facilities Lease.

1.3 “Contract Documents” are defined in Exhibit “'D"” to this Facilities Lease.

1.4 “District” or "Lessee” means the Oakland Unified School District, a school
district duly organized and existing under the laws of the State of California.

1.5 "District Representative” means the Superintendent of the District, or any
other person authorized by the Board of Education of the District to act on
behalf of the District under or with respect to this Facilities Lease.

1.6 “Permitted Encumbrances” means, as of any particular time:
1.6.1 Liens for general ad valorem taxes and assessments, if any, not

then d‘éﬁlinquent, or which the District may permit to remain
unpaid;

Facilities Lease Page 2
Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1




1.6.2 The Site Lease.
1.6.3 This Facilities Lease.

1.6.4 Easements, rights of way, mineral rights, drilling rights and other
rights, reservations, covenants, conditions or restrictions which
exist of record as of the date of this Facilities Lease.

1.6.5 Easements, rights of way, mineral rights, drilling rights and other
rights, reservations, covenants, conditions or restrictions
established following the date of recordation of this Facilities Lease
and to which Developer and the District consent in writing which
will not impair or impede the operation of the Project Site.

2. Exhibits

The following Exhibits are attached to and by reference incorporated and made a part of this
Facilities Lease:

2.1 Exhibit A - Legal Description of the School Site: The descriptions of the
real property constituting the School Site.

2.2  Exhibit B - Description of the Project Site: The map or diagram depiction
of the Project Site.

2.3 Exhibit C - Guaranteed Maximum Price and Other Project Cost,
Funding, and Payment Provisions: A detailed description of the
Guaranteed Maximum Price and the provisions related to the payment of that
amount to the Developer, including Attachment 3, the Schedule of Lease
Payments and Payoff Dates and Amounts.

2.4 Exhibit D - General Construction Provisions: The provisions generally
describing the Project’s construction.

2.5 Exhibit D-1 - Special Conditions Provisions: The provisions describing
conditions specific to the Project’s construction.

2.6 Exhibit E - Memorandum of Commencement Date: The Memorandum
which will memorialize the commencement and expiration dates of the Lease
Term.

2.7 Exhibit F - Construction Schedule

2.8 Exhibit G - Schedule of Values

2.9 Exhibit H - Project Labor Agreement

2.10 Exhibit I - Local, Small Local and Small Local Resident Business
Enterprise Program

2.11 ExhibitJ —fpisabled Veteran Business Enterprise Participation Policy
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3. Lease of Project and Project Site

3.1 Developer hereby leases the Project and the Project Site to the District, and
the District hereby leases said Project and Project Site from Developer upon
the terms and conditions set forth in this Facilities Lease.

3.2 The leasing by Developer to the District of the Project Site shall not affect or
result in a merger of the District’s leasehold estate pursuant to this Facilities
Lease and its fee estate as lessor under the Site Lease. Developer shall
continue to have and hold a leasehold estate in the Project Site pursuant to
the Site Lease throughout the term thereof and the term of this Facilities
Lease.

3.3 As to the Project Site, this Facilities Lease shall be deemed and constitute a
sublease.

4. Term
4.1 Facilities Lease is Legally Binding

This Facilities Lease is legally binding on the Parties upon execution by the
Parties and the District Board'’s approval of this Facilities Lease. The Term of
this Facilities Lease for the purposes of District’s obligation to make Lease
Payments shall commence on the earlier of the following two (2) events,
whichever occurs first August 9, 2018("Commencement Date”):

4.1.1 The date the District takes beneficial occupancy of the Project; or

4.1.2 The date when Developer delivers possession of the Project to
District and when all improvements to be provided by Developer
are determined by the District to be completed as set forth in
Exhibits D and D-1 to this Facilities Lease.

Unless earlier terminated pursuant to the provisions of the Contract
Documents, the Term of this Facilities Lease for the purposes of District's
obligations to make Lease Payments shall terminate one (1) year thereafter
or upon payment of the final lease payment.

4.2  After Developer has completed construction of the Project and the District has
accepted the Project, the Parties shall execute the Memorandum of
Commencement Date attached hereto as Exhibit E to memorialize the
commencement date of the Lease Payments and expiration date of the Term.
Notwithstanding this Term, the Parties hereby acknowledge that each has
obligations, duties, and rights under this Facilities Lease that exist upon
execution of this Facilities Lease and prior to the beginning of the Lease
Payment obligations.

4.3 The Term may be extended or shortened upon the occurrence of the earliest
of any of the following events, which shall constitute the end of the Term:

4.3.1  An Event of Default by District as defined herein and Developer’s
election to terminate this Facilities Lease as permitted herein, or
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5.

4.3.2 An Event of Default by Developer as defined herein and District’s
election to terminate this Facilities Lease as permitted herein, or

4.3.3 Consummation of the District’s purchase option pursuant to the
Guaranteed Maximum Price and Other Project Cost, Funding, and
Payment Provisions indicated in Exhibit C ("Guaranteed Maximum
Price Provisions”).

4.3.4 A third-party taking of the Project under Eminent Domain, only if
the Term is ended as indicated more specifically herein.

4.3.5 Damage or destruction of the Project, only if the Term is ended as
indicated more specifically herein.

Payment

In consideration for the lease of the Project Site by the Developer back to the District and
for other good and valuable consideration, the District shall make all necessary payments
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C.

6.

7.

Title

6.1

6.2

6.3

6.4

During the Term of this Facilities Lease, the District shall hold fee title to the
School Site, including the Project Site, and nothing in this Facilities Lease or
the Site Lease shall change, in any way, the District’s ownership interest.

During the Term of this Facilities Lease, Developer shall have a leasehold
interest in the Project Site pursuant to the Site Lease.

During the Term of this Facilities Lease, the Developer shall hold title to the
Project improvements provided by Developer which comprise fixtures, repairs,
replacements or modifications thereto.

If the District exercises its Purchase Option pursuant to the Guaranteed
Maximum Price Provisions indicated in Exhibit C or if District makes all
necessary payments under the Guaranteed Maximum Price Provisions
indicated in Exhibit C, all right, title and interest of Developer, its assigns
and successors in interest in and to the Project and the Project Site shall be
transferred to and vested in the District at the end of the Term. Title shall be
transferred to and vested in the District hereunder without the necessity for
any further instrument of transfer; provided, however, that Developer agrees
to execute any instrument requested by District to memorialize the
termination of this Facilities Lease and transfer of title to the Project.

Quiet Enjoyment

Upon District’s possession of the Project, Developer shall thereafter provide the District with
quiet use and enjoyment of the Project, and the District shall during the Term peaceably
and quietly have and hold and enjoy the Project, without suit, trouble or hindrance from
Developer, except as otherwise may be set forth in this Facilities Lease. Developer will, at
the request of the District and at Developer’s cost, join in any legal action in which the
District asserts its right to such possession and enjoyment to the extent Developer may
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lawfully do so. Notwithstanding the foregoing, Developer shall have the right to inspect the
Project and the Project Site as provided herein.

8. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
8.1 Due Organization and Existence

The District is a school district, duly organized and existing under the
Constitution and laws of the State of California.

8.2 Authorization

The District has the full power and authority to enter into, to execute and to
deliver this Facilities Lease, and to perform all of its duties and obligations
hereunder, and has duly authorized the execution of this Facilities Lease.

8.3 No Violations

Neither the execution and delivery of this Facilities Lease nor the Site Lease,
nor the fulfillment of or compliance with the terms and conditions hereof or
thereof, nor the consummation of the transactions contemplated hereby or
thereby, conflicts with or results in a breach of the terms, conditions or
provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of
any lien, charge or encumbrance whatsoever upon any of the property or
assets of the District, or upon the Project Site, except Permitted
Encumbrances.

8.4 Condemnation Proceedings

8.4.1 District covenants and agrees, but only to the extent that it may
lawfully do so, that so long as this Facilities Lease remains in
effect, the District will not seek to exercise the power of eminent
domain with respect to the Project so as to cause a full or partial
termination of this Facilities Lease.

8.4.2 If for any reason the foregoing covenant is determined to be
unenforceable or in some way invalid, or if District should fail or
refuse to abide by such covenant, then, to the extent it may
lawfully do so, District agrees that the financial interest of
Developer shall be as indicated in this Facilities Lease.

9. Representations of the Developer

The Developer represents, covenants and warrants to the District as follows:
9.1 Due Organization and Existence

" The Developer is a California company duly organized and existing under the
laws of the State of California, has the power to enter into this Facilities Lease
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and the Site Lease; is possessed of full power to lease, lease back, and hold
real and personal property and has duly authorized the execution and delivery
of all of the aforesaid agreements.

9.2 Authorization

Developer has the full power and authority to enter into, to execute and to
deliver this Facilities Lease, and to perform all of its duties and obligations
hereunder, and has duly authorized the execution of this Facilities Lease.

9.3 No Violations

Neither the execution and delivery of this Facilities Lease and the Site Lease,
nor the fulfillment of or compliance with the terms and conditions hereof or
thereof, nor the consummation of the transactions contemplated hereby or
thereby, conflicts with or results in a breach of the terms, conditions or
provisions of any restriction or any agreement or instrument to which
Developer is now a party or by which Developer is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of
any lien, charge or encumbrance whatsoever upon any of the property or
assets of Developer, or upon the Project Site, except Permitted
Encumbrances.

9.4 No Bankruptcy

Developer is not now nor has it ever been in bankruptcy or receivership.

9.5 No Encumbrances

Developer shall not pledge any District payments of any kind, related to the
Site Lease, this Facilities Lease, or in any way derived from the Project Site,
and shall not mortgage or encumber the Project Site, except as may be
specifically permitted pursuant to the provisions of this Facilities Lease related
to Developer’s financing the construction of the project.

9.6 Continued Existence

Developer shall not voluntarily commence any act intended to dissolve or
terminate the legal existence of Developer, at or before the latest of the
following:

9.6.1 Eighteen (18) months following completion of the Project.

9.6.2 One (1) year following expiration or earlier termination of the
Term.
9.6.3 After dismissal and final resolution of any and all disputes between

the Parties and/or any third-party claims related, in any way, to
the Project.

) While the lease documents are in effect, Developer shall give District one
! hundred twenty (120) days written notice prior to dissolving or terminating
the legal existence of Developer.
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10. Preconstruction Services

10.1 Scope of the Preconstruction Services

Developer shall perform management and coordination services, plan and
specification constructability reviews, provide value-engineering reviews and
recommendations and other reviews as necessary to verify that the drawings
and specifications are clear and reasonably accurate to minimize the need for
changes during the construction phase of the project, including but not
limited to the following:

10.1.1

10.1.2

Facilities Lease

General Services

10.1.1.1

10.1.1.2

10.1.1.3

10.1.1.4

10.1.1.5

10.1.1.6

10.1.1.7

10.1.1.8

Developer shall attend regular meetings during Project
development between the Architect, the District, District site
personnel, and any other applicable consultants of the
District as required to discuss the Project, including budget,
scope and schedule.

Developer shall assist the Architect with making formal
presentations to the governing board of District. Such
assistance is anticipated to include floor plans and
elevations necessary for any architectural presentation.

Developer shall prepare a rough schedule in Microsoft
PROJECT and update as necessary.

Developer shall prepare and update the components of the
Guaranteed Maximum Price and shall be primarily
responsible for ensuring that the Project can and is
constructed for no more than that amount.

While the Architect is anticipated to provide primary
assistance, Developer shall assist District with City land use
issues;

Architect shall act as lead and Developer will assist District
and Architect with DSA review, input, and timeframe for
same;

Architect shall act as lead and Developer will assist with
review and comment upon geotechnical / soils investigation
and report;

Architect shall act as lead and Developer will assist with
review and comment upon survey of the Project site;

Review of Design Documents.

10.1.2.1

Review Project design and budget with the District and the
Architect based on the Design Development Documents,
50% Construction Documents, and the 100% Construction
Documents submitted to DSA to:
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10.1.2.1.1 Provide recommendations on site use and
improvements, selection of materials, building
systems and equipment and methods of Project
delivery;

10.1.2.1.2 Provide recommendations on reilative feasibility of
construction methods, availability of materials and
labor, time requirements for procurement,
installation and construction of the Project and
subparts thereof if requested, and factors relating to
cost including, but not limited to, construction costs
of alternate designs of materials, preliminary
budgets and possible economics that could be
achieved through alternate methods or substitutions;

10.1.2.1.3 Provide interim design phase estimates to establish
and maintain the Project budget and scheduled
costs; and

10.1.2.1.4 Provide plan review.

10.1.2.1.5 Value-engineering. Prepare a value-engineering
report for District review and approval that:

10.1.2.1.5.1 Details areas of cost saving (e.g.
construction processes/procedures, specified
materials and equipment, and equipment or
other aspects of the design documents that
can be modified to reduce costs and/or the
time for achieving final completion of the
Project and/or to extend life-cycle and/or to
reduce maintenance/operations costs, without
diminution in the quality of
materials/equipment/workmanship, scope or
intended purposes of the Project);

10.1.2.1.5.2 Provides detailed estimate for proposed
value-engineering items;

10.1.2.1.5.3 Defines methodology or approaches that
maximize value; and

10.1.2.1.5.4 Identifies design choices that can be more
economically delivered.

10.1.2.1.6 Constructability Review. Prepare detailed
interdisciplinary constructability review within
Fourteen (14) days of receipt of the plans from the
District that:

10.1.2.1.6.1 Ensures construction documents are well
coordinated and reviewed for errors;
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10.1.2.1.6.2 Identifies to the extent known,
construction deficiencies and areas of
concern;

10.1.2.1.6.3 Back-checks design drawings for inclusion
of modifications;

10.1.2.1.6.4 Provides the District with written
confirmation that:

10.1.2.1.6.4.1 Requirements noted in the
design documents prepared for the
Project are consistent with and
conform to the District's Project
requirements and design standards.

10.1.2.1.6.4.2 Various components have been

' coordinated and are consistent with
each other so as to minimize conflicts
within or between components of the
design documents.

10.1.2.2 Confirm Modifications to Design Drawings. If the District

accepts Developer's comments, including the value-
engineering and/or constructability review comments,
review the design documents to confirm that those
comments are properly incorporated into the final design
documents.

10.1.3 Budget of Project Costs.

10.1.3.1

10.1.3.2

At each stage of plan review indicated above, Developer will
update and refine the budget of the Guaranteed Maximum
Price based on the most recent set of design documents.
Developer shall also advise the District and the Architect if it
appears that the total construction costs may exceed the
Guaranteed Maximum Price established by the District and
shall make recommendations for corrective action.
Developer will further provide input to the District and
Architect relative to value of construction, means and
methods for construction, duration of construction of
various building methods and constructability.

In each budget of the Guaranteed Maximum Price,
Developer shall include values of scopes of work subdivided
into component parts in sufficient detail to serve as the
basis for progress payments during construction. This
budget of the Guaranteed Maximum Price shall include, at a
minimum, the following information divided into at least the
following categories for each site:

10.1.3.2.1 Overhead and profit;
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10.1.3.2.2 Supervision;
10.1.3.2.3 General conditions;
10.1.3.2.4 Layout & Mobilization (not more than 1%)

10.1.3.2.5 Submittals, samples, shop drawings (not more than
3%);

10.1.3.2.6 Bonds and insurance (not more than 2%);
10.1.3.2.7 Close-out documentation (not less than 3%);
10.1.3.2.8 Demolition;
10.1.3.2.9 Installation;
10.1.3.2.10 Rough-in;
10.1.3.2.11 Finishes;
10.1.3.2.12 Testing;
10.1.3.2.13 Owner and Maintenance Manuals;
10.1.3.2.14 Punchlist and acceptance.

10.1.4 Construction Schedule and Phasing Plan

Developer shall prepare a preconstruction schedule to guide the
design team through to bid dates. That schedule shall show the
multiple phases and interrelations of design, constructability
review, and estimating. Developer shall also prepare a full
construction schedule for the Project detailing the phasing and
construction activities. Developer shall further investigate,
recommend and prepare a schedule for the District's purchase of
materials and equipment requiring long lead time procurement,
and coordinate the schedule with the early preparation of portions
of the Contract Documents by the Architect.

10.1.5 Construction Planning and Bidding

10.1.5.1 For all of Developer’s activities relating to construction
planning and bidding, Developer shall comply with all
applicable legal requirements, including but not limited to
those set forth in Education Code section 17406.

10.1.5.2 Consult with District staff in relation to the existing site.
Developer should make site visits, as needed to review the
current site conditions. During this evaluation, Developer
may make recommendations relating to soils investigations
and utility locations and capacities, in order to minimize
unforeseen conditions.
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10.1.5.3 Attend meetings at the Project site with the Architect and
the design team every two (2) weeks, until plans are ready
for submittal to DSA (approximately 6 to 8 weeks, meeting
duration is approximately 2 hours).

10.1.5.4 Provide plan review and constructability services with an
emphasis on ensuring that the Project can be completed
within the established schedule and within the available
budget.

10.1.5.5 Provide a detailed analysis of all major Project systems with
an emphasis on possible value engineering possibilities.

10.1.5.6 Prepare and distribute specifications and drawings provided
by District to facilitate bidding to Developer's
subcontractors.

10.1.5.7 Review the drawings and specifications to eliminate areas of
conflict and overlapping in the work to be performed by
various subcontractors, and with a view to eliminating
change order requests by the Architect or subcontractors.

10.1.5.8 Conduct pre-bid conferences. Coordinate with District and
the Architect in responding to subcontractor questions or
providing clarification to all subcontractors.

10.1.5.9 DSA approved plans shall be utilized to receive
subcontractor bids and develop the final GMP in accordance
with the lease-leaseback agreement forms. This bidding
shall take place by , 20__, or sooner,

10.1.5.9.1 Developer shall engage in competitive bidding for
subcontractors for all scopes of work on the Project
that constitute more than one half of one percent
(0.5%) of the total GMP.

10.1.5.9.2 Developer shall provide public notice of availability
of work to be subcontracted in accordance with the
publication requirements applicable to the
competitive bidding process of the District, including
a fixed date and time on which qualifications
statements, bids, or proposals will be due.

10.1.5.9.3 Developer shal! establish reasonable qualification
criteria and standards.

10.1.5.9.4 The District representative shall be present during
the receipt of bids from subcontractors. Developer
shall provide all bids received from all subcontractors
to the District.

10.1.5.9.5 Developer shall award the subcontract either on a
best value basis or to the lowest responsible bidder.
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10.1.5.9.6 Developer is required to receive at least three (3)
to seven (7) bona fide bids from subcontractors for
all scopes of work, or seek the District’s prior
approval if it wishes to provide fewer than the
minimum number of bona fide bids from
subcontractors.

10.1.5.9.7 The process may include prequalification or short-
listing.

10.1.5.9.8 This process shall not apply to subcontractors listed
in the original proposal.

10.1.5.10The GMP shall be presented to the District in the following
manner within a three ring binder as well as electronically
on an external memory device such as a CD, USB drive, or
other comparable device:

10.1.5.10.1 Cover sheet, signed by the Developer indicating
the GMP dollar amount with a certification, indicating
that the GMP is all inclusive per the plans,
specifications and addenda (contract documents).
Also include certification stating, “"Developer hereby
certifies that they have reviewed all subcontractor
proposals and whether the subcontractor excluded
portions of their scope the Developer has included all
costs for a complete GMP in accordance with plans,
specifications and addenda.”

10.1.5.10.2 A bid tabulation sheet indicating the breakdown
by subcontractor/trade along with the appropriate
general condition amount, other fees (as submitted
with the response to the RFQ/P).

10.1.5.10.3 Behind the bid tabulation sheet, described above,
should be a sheet that indicates what is included in
the general conditions, which should match what was
submitted in the response to the RFQ/P.

10.1.5.10.4 Copies of all subcontractor bids received divided
by trade that corresponds to the final spread sheet
with a cover sheet indicating the scope and
subcontractors that provided bids as well as those
that were asked to bid, but did not submit a
proposal. This sheet should have the dollar amounts
for each subcontractor that provided a bid with the
first column being the proposed subcontractor for
that trade.

10.1.5.10.5 Behind the final spreadsheet, described above,
should be the bids for that trade with the proposed
subcontractor bid on top and the other subcontractor
bids in descending dollar order.
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10.1.5.11Produce detailed construction CPM schedules to be
incorporated into the Project documents including
identification of the Project critical path and agency
approvals.

10.1.5.12Plan the phases and staging of construction, staging areas,
temporary fencing, office trailer placement, access, etc. as
required.

10.1.5.13Any other services that are reasonable and necessary to
control the budget and schedule. List those areas where
subconsultants will be required and where the Developer
has in-house expertise. Provide resumes of persons
providing each of these services and for key personnel
assigned to the Project.

10.2 Schedule

Preconstruction services outlined above will commence on the date the
District issues a Notice to Proceed with Preconstruction Services for the
Contract, and conclude upon approval of an amendment to the Facilities

Lease by District’'s Board on or about , 20___ or termination
of this Contract by either party per the Contract’s terms. It is anticipated that
construction will commence on or about , 20__. Any

extension shall be subject to reasonable approval in writing by the parties.

10.3 Ownership of Records

It is mutually agreed that all materials prepared by Developer under this
Contract shall become the property of the District and Developer shall have
no property right therein whatsoever. Developer hereby assigns to District
any copyrights associated with the materials prepared pursuant to the
Contract.

10.4 Open Book Policy

There will be an open book policy with Developer and its construction team.
District shall have access to all subcontractor bids, value engineering back-up,
contingency breakdown & tracking, and Developer fees.

10.5 Compensation to Developer for Preconstruction Services

District agrees to reimburse Developer in the total amount not to exceed
[Amount in Words] Dollars ($[Amount in Numbers]), for the performance of
preconstruction services contemplated by this Contract. Developer shall be
paid monthly for the actual fees and allowed costs and expenses for all time
and materials required and expended for work requested and specified by the
District as completed. Said amount shall be paid within thirty (30) days upon
submittal to and verification by the District of a monthly billing statement
showing completion of the tasks for that month on a line item basis. In the
event Developer and District enter into an amendment to the Facilities Lease
for the construction of the Project, this compensation for services rendered
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will be included as part of the Guaranteed Maximum Price ("GMP”) to be paid
to Developer by District.

Developer shall be responsible for any and all costs and expenses incurred by
Developer, including but not limited to the costs of hiring sub-consultants,
contractors and other professionals, review of the Project’s Plans and
Specifications, review and preparation of necessary documentation relating to
the development of the Project, all travel-related expenses, as well as for
meetings with District and its representatives, long distance telephone
charges, copying expenses, salaries of Developer staff and employees
working on the Project, overhead, and any other reasonable expenses
incurred by Developer in performance of the preconstruction services
contemplated by this Contract.

10.6 Termination before Construction Phase

10.6.1 Before the Notice to Proceed with Construction is issued by the
District, this Contract may be terminated at any time without cause
by District upon fourteen (14) days written notice to Developer. In
the event of such a termination by District, the District shall pay
Developer for all undisputed services performed and expenses
incurred per this Contract, supported by documentary evidence,
including, but not limited to, payroll records, invoices from third
parties retained by Developer pursuant to this Contract, and
expense reports up until the date of notice of termination plus any
sums due Developer for Board-approved extra services. In
ascertaining the services actually rendered hereunder up to the
date of termination of this Contract, consideration shall be given to
completed work and work in process that would best serve the
District if a completed product was presented.

10.6.2 In the event that the parties do not reach an agreement on the
GMP, this Contract will be terminated at that time. In the event of

such a termination, the District shall pay Developer no more than
the not to exceed amount in Section 10.5 above.

10.7 Construction Phase

Developer shall not commence any construction work before DSA approval of
the Plans and Specifications.

11. Construction of Project

11.1 Construction of Project

11.1.1 Developer agrees to cause the Project to be developed,
constructed, and installed in accordance with the terms hereof and
the Construction Provisions set forth in Exhibit D, including those
things reasonably inferred from the Contract Documents as being
within the scope of the Project and necessary to produce the stated
result even though no mention is made in the Contract Documents.

11.1.2 Contract Time / Construction Schedule
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It is hereby understood and agreed that the Contract Time for this
Project shall be Thirty-one (31) calendar days, commencing
August 9, 2018, with the date upon which the Facilities Lease and
the Site Lease are fully executed and delivered to both Parties and
ending with completion of the Work which will occur no later than
July 20, 2019 (“Contract Time"). The Construction Schedule must
be approved by the District.

11.1.3 Schedule of Values

The Developer has provided a schedule of values, approved by the
District, which will be attached hereto as Exhibit G ("Schedule of
Values”). The Schedule of Values must be approved by the
District.

11.1.4 Liquidated Damages

Time is of the essence for all work Developer must perform to
complete the Project. It is hereby understood and agreed that it is
and will be difficult and/or impossible to ascertain and determine
the actual damage that the District will sustain in the event of and
by reason of Developer's delay; therefore, Developer agrees that it
shall pay to the District the sum of One Thousand Dollars
($1,000.00) per day as liquidated damages for each and every
day's delay beyond the Contract Time.

11.1.4.1 Itis hereby understood and agreed that this amount is
not a penalty.

11.1.4.2 In the event any portion of the liquidated damages is
not paid to the District, the District may deduct that
amount from any money due or that may become due
the Developer under this Facilities Lease. The District's
right to assess liquidated damages is as indicated herein
and in Exhibit D.

11.1.4.3 The time during which the construction of the Project is
delayed for cause as hereinafter specified may extend
the time of completion for a reasonable time as the
District may grant.

11.1.5 Guaranteed Maximum Price

Developer will cause the Project to be constructed within the
Guaranteed Maximum Price as set forth and defined in the
Guaranteed Maximum Price Provisions in Exhibit C, and Developer
will not seek additional compensation from District in excess of that
amount.

11.1.6 Modifications

If the DSA requires changes to the Contract Documents submitted
by District to Developer, and those changes change the
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construction costs and/or construction time for the Project, then
those changed costs or time will be handled as a modification
pursuant to the provisions of Exhibit D.

11.1.7 Labor Compliance Monitoring and Enforcement by
Department of Industrial Relations

This Project is subject to labor compliance monitoring and
enforcement by the Department of Industrial Relations pursuant to
Labor Code section 1771.4 and Title 8 of the California Code of
Regulations. Developer specifically acknowledges and understands
that it shall perform the Work of this Contract while complying with
all the applicable provisions of Division 2, Part 7, Chapter 1, of the
Labor Code.

11.1.8 Project Labor Agreement

This Project is subject to the extension or renewal of a project
labor agreement entered into by the District prior to January 1,
2017, attached to the Facilities Lease as Exhibit H.

11.1.8.1 Skilled and Trained Workforce.

Pursuant to Education Code section 17407.5, Developer
is not required to establish its enforceable commitment
to use a Skilled and Trained Workforce, as defined in
Chapter 2.9 (commencing with Section 2600) of Part 1
of Division 2 of the Public Contract Code, as Developer
and all its subcontractors at every tier will become a
party to the District’s Project Labor Agreement.

11.1.9 Local, Small Local and Small Local Resident Business
Enterprise Program (L/SL/SLRBE)

This Project is subject to a minimum fifty percent (50%)
mandatory local participation requirement, pursuant to Board
Policy BP 7115 and Administrative Regulations AR 7115, attached
to the Facilities Lease as Exhibit I.

12. Maintenance

Following delivery of possession of the Project by Developer to District, the repair,
improvement, replacement and maintenance of the Project and the Project Site shall be at
the sole cost and expense and the sole responsibility of the District, subject only to all
punch list items and warranties against defects in materials and workmanship of Developer
as provided in Exhibit D. The District shall pay for or otherwise arrange for the payment of
the cost of the repair and replacement of the Project resulting from ordinary wear and tear.
The District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil
Code, but such waiver shall not limit any of the rights of the District under the terms of this
Facilities Lease.
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13. Utilities

Following delivery of possession of the Project by Developer to District, the cost and
expenses for all utility services, including, but not limited to, electricity, natural gas,
telephone, water, sewer, trash removal, cable television, janitorial service, security,
heating, water, internet service, data transmission, and all other utilities of any type shall
be paid by District.

14. Taxes and Other Impositions

All ad valorem real property taxes, special taxes, possessory interest taxes, bonds and
special lien assessments or other impositions of any kind with respect to the Project, the
Project Site and the improvements thereon, charged to or imposed upon either Developer or
the District or their respective interests or estates in the Project, shall at all times be paid
by District. In the event any possessory interest tax is levied on Developer, its successors
and assigns, by virtue of this Facilities Lease or the Site Lease, District shall pay such
possessory interest tax directly, if possible, or shall reimburse Developer, its successors and
assigns for the full amount thereof within forty-five (45) days after presentation of proof of
payment by Developer.

15. Insurance
15.1 Developer’s Insurance

The Developer shall comply with the insurance requirements as indicated here
and in Exhibit D and Exhibit D-1.

15.1.1 Commercial General Liability and Automobile Liability
Insurance

15.1.1.1 Developer shall procure and maintain, during the life of
the Project, Commercial General Liability Insurance and
Automobile Liability Insurance that shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) from all claims for
bodily injury, property damage, personal injury, death,
advertising injury, and medical payments arising from
operations under the Project. This coverage shall be
provided in a form at least as broad as Insurance
Services (ISO) Form CG 00 01 11 88. Developer shall
ensure that Products Liability and Completed Operations
coverage, Fire Damage Liability, and Any auto including
owned, non-owned, and hired, are included within the
above policies and at the required limits, or Developer
shall procure and maintain these coverages separately.

15.1.1.2 Developer’s deductible or self-insured retention for its
Commercial General Liability Insurance policy shall not
exceed five thousand dollars ($5,000) for deductible or
twenty-five thousand dollars ($25,000) for self-insured
retention, respectively, unless approved in writing by
District.
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15.1.1.3 All such policies shall be written on an occurrence form.
15.1.2 Excess Liability Insurance

15.1.2.1 Developer may procure and maintain, during the life of
the Project, an Excess Liability Insurance Policy to meet
the policy limit requirements of the required policies if
Developer’s underlying policy limits are less than
required.

15.1.2.2 There shall be no gap between the per occurrence
amount of any underlying policy and the start of the
coverage under the Excess Liability Insurance Policy.
Any Excess Liability Insurance Policy shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) in amounts and
including the provisions as set forth in Exhibit D or
Exhibit D-1 and/or the Supplementary Conditions (if
any), and that complies with all requirements for
Commercial General Liability and Automobile Liability
and Employers’ Liability Insurance.

15.1.2.3 The District, in its sole discretion, may accept the Excess
Liability Insurance Policy that bring Developer’'s primary
limits to the minimum requirements herein.

15.1.3 Subcontractor

Developer shall require its Subcontractor(s), if any, to procure and
maintain Commercial General Liability Insurance, Automobile
Liability Insurance, and Excess Liability Insurance (if Subcontractor
elects to satisfy, in part, the insurance required herein by procuring
and maintaining an Excess Liability Insurance Policy) with
minimum limits at least equal to the amount required of the
Developer except where smaller minimum limits are permitted as
set forth below.

15.1.4 Workers’ Compensation and Employers’ Liability Insurance

15.1.4.1 In accordance with provisions of section 3700 of the
California Labor Code, the Developer and every
Subcontractor shall be required to secure the payment
of compensation to its employees.

15.1.4.2 Developer shall procure and maintain, during the life of
the Project, Workers' Compensation Insurance and
Employers’ Liability Insurance for all of its employees
engaged in work under the Project, on/or at the Site of
the Project. This coverage shall cover, at a minimum,
medical and surgical treatment, disability benefits, .
rehabilitation therapy, and survivors' death benefits.
Developer shall require its Subcontractor(s), if any, to
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15.1.5 Builder's

15.1.5.1

15.1.6 Pollution

15.1.6.1

Ecilities Lease

procure and maintain Workers’ Compensation Insurance
and Employers’ Liability Insurance for all employees of
Subcontractor(s). Any class of employee or employees
not covered by a Subcontractor’s insurance shall be
covered by Developer’s insurance. If any class of
employee or employees engaged in Work on the Project,
on or at the Site of the Project, is not protected under
the Workers’ Compensation Insurance, Developer shall
provide, or shall cause a Subcontractor to provide,
adequate insurance coverage for the protection of any
employee(s) not otherwise protected before any of those
employee(s) commence work.

Risk Insurance: Builder's Risk “All Risk’ Insurance

Developer shall procure and maintain, during the life of
this Contract, Builder’s Risk (Course of Construction), or
similar first party property coverage acceptable to the
District, issued on a replacement cost value basis. The
cost shall be consistent with the total replacement cost
of all insurable Work of the Project included within the
Contract Documents. Coverage is to insure against all
risks of accidental physical loss and shall include without
limitation the perils of vandalism and/or malicious
mischief (both without any limitation regarding vacancy
or occupancy), sprinkler leakage, civil authority, theft,
sonic disturbance, earthquake, flood, collapse, wind,
rain, dust, fire, war, terrorism, lightning, smoke, and
rioting. Coverage shall include debris removal,
demolition, increased costs due to enforcement of all
applicable ordinances and/or laws in the repair and
replacement of damaged and undamaged portions of the
property, and reasonable costs for the Architect’s and
engineering services and expenses required as a result
of any insured loss upon the Work and Project, including
completed Work and Work in progress, to the full
insurable value thereof.

Liability Insurance

Developer shall procure and maintain Pollution Liability
Insurance that shall protect Developer, District,
Construction Manager(s), Project Inspector(s), and
Architect(s) from all claims for bodily injury, property
damage, including natural resource damage, cleanup
costs, removal, storage, disposal, and/or use of the
pollutant arising from operations under this Facilities
Lease, and defense, including costs and expenses
incurred in the investigation, defense, or settlement of
claims. Coverage shall apply to sudden and/or gradual
pollution conditions resulting from the escape or release
of smoke, vapors, fumes, acids, alkalis, toxic chemicals,
liquids, or gases, natural gas, waste materials, or other
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irritants, contaminants, or pollutants, including
asbestos. This coverage shall be provided in a form at
least as broad as Insurance Services Offices, Inc. (ISO)
Form CG 2415, or Developer shall procure and maintain
these coverages separately.

15.1.6.2 Developer shall warrant that any retroactive date
applicable to coverage under the policy predates the
Effective Date of this Facilities Lease and that continuous
coverage will be maintained or an extended reporting or
discovery period will be exercised for a period of three
(3) years, beginning from the time that the Work under
the Contract is completed.

15.1.6.3 If Developer is responsible for removing any pollutants
from a site, then Developer shall ensure that Any Auto,
including owned, non-owned, and hired, are included
within the above policies and at the required limits, to
cover its automobile exposure for transporting the
pollutants from the site to an approved disposal site.
This coverage shall include the Motor Carrier Act
Endorsement, MCS 90.

15.1.7 Professional Liability

15.1.7.1 This insurance shall cover the prime design professional
and his/her liability arising from the services of
consultant(s) with a minimum of one million dollars
($1,000,000) per claim limit and two million dollars
($2,000,000) aggregate limit, and subject to no more
than twenty-five thousand dollars ($25,000) per claim
deductible, coverage to continue through completion of
construction plus “tail” coverage for two (2) years
thereafter.

15.1.8 Proof of Carriage of Insurance and Other Requirements
Endorsements and Certificates

15.1.8.1 Developer shall not commence Work nor shall it allow
any Subcontractor to commence Work on the Project,
until Developer and its Subcontractor(s) have procured
all required insurance and Developer has delivered in
duplicate to the District complete endorsements (or
entire insurance policies) and certificates indicating the
required coverages have been obtained, and the District
has approved these documents.

15.1.8.2 Endorsements, certificates, and insurance policies shall
include the following:

15.1.8.2.1 A clause stating:
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“"This policy shall not be amended,
canceled or modified and the
coverage amounts shall not be
reduced until notice has been
mailed to District, Architect, and
Construction Manager stating date
of amendment, modification,
cancellation or reduction. Date of
amendment, modification,
cancellation or reduction may not
be less than thirty (30) days after
date of mailing notice.”

15.1.8.2.2 Language stating in particular those
insured, extent of insurance, location and
operation to which insurance applies,
expiration date, to whom cancellation and
reduction notice will be sent, and length of
notice period.

15.1.8.3 All endorsements, certificates and insurance policies
shall state that District, its Board Members, employees
and agents, Construction Manager(s), Project
Manager(s), Inspector(s) and Architect(s) are named
additional insureds under all policies except Workers’
Compensation Insurance and Employers’ Liability
Insurance.

15.1.8.4 Insurance written on a “claims made” basis shall be
retroactive to a date that coincides with or precedes
Developer’'s commencement of Work, including
subsequent policies purchased as renewals or
replacements. Said policy is to be renewed by the
Developer and all Subcontractors for a period of five (5)
years following completion of the Work or termination of
this Facilities Lease. Such insurance must have the
same coverage and limits as the policy that was in effect
during the term of this Facilities Lease, and will cover
the Developer and all Subcontractors for all claims
made.

15.1.8.5 Developer’s and Subcontractors’ insurance policy(s)
shall be primary and non-contributory to any insurance
or self-insurance maintained by District, its Board
Members, employees and/or agents, the State of
California, Construction Manager(s), Project Manager(s),
Inspector(s), and/or Architect(s).

15.1.8.6 All endorsements shall waive any right to subrogation
against any of the named additional insureds.

15.1.8.7 Al policies shall be written on an ofcurrence form.
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15.1.9

15.1.8.8 All of Developer’s insurance shall be with insurance
companies with an A.M. Best rating of no less than A:

XI.

15.1.8.9 The insurance requirements set forth herein shall in no
way limit the Developer’s liability arising out of or
relating to the performance of the Work or related
activities.

15.1.8.10Failure of Developer and/or its Subcontractor(s) to
comply with the insurance requirements herein shall be
deemed a material breach of the Facilities Lease and
constitute a Default by the Developer pursuant to this
Facilities Lease.

Insurance Policy Limits

The limits of insurance shall not be less than the following amounts:

Commercial General Combined Single Limit $4,000,000
Liability -

Product Liability and $4,000,000

Completed Operations,

Fire Damage Liability -

Split Limit -
Automobile Liability — Combined Single Limit $4,000,000

Any Auto

Workers’ Compensation

Statutory limits
pursuant to State law

Employer’s Liability

$4,000,000

Builder’s Risk

Replaceme_nt cost

~ Pollution Liability

$1,000,000 per claim;
$2,000,000 aggregate

Professional Liability
Insurance, to the
extent any portion of
the design professional
in general responsible
charge of the Project’s
responsibilities are
delegated to Developer
pursuant to DSA
authorization; see DSA
~1-MR (iss 4-15-16)

$1,000,000 per claim;
$2,000,000 aggregate
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The limits of insurance for those subcontractors whose scope of work does not
exceed ten percent (10%) of the Guaranteed Maximum Cost shall not be less
than the following amounts:

Commercial General Combined Single $2,000,000
Liability Limit
Product Liability and $2,000,000
Completed Operations

' Automobile Liability - Any| Combined Single $2,000,000

Auto Limit

Workers’ Compensation Statutory limits pursuant
to State law

Employer's Liability - | $2,000,000

Professional Liability $1,000,000 per claim;

Insurance, to the extent $2,000,000 aggregate

any portion of the design
professional in general
responsible charge of the
Project’s responsibilities
are delegated to
Developer pursuant to
DSA authorization; see
DSA 1-MR (iss 4-15-16)

Notwithstanding anything in this Facilities Lease to the contrary, the above
insurance requirements may be modified as appropriate for subcontractors,
with District's prior written approval.

15.2 District’s Insurance
15.2.1 Rental Interruption Insurance

District shall at all times from and after District’'s acceptance of
the Project, for the benefit of District and Developer, as their
interests may appear, maintain rental interruption insurance to
cover loss, total or partial, of the use of the Project due to damage
or destruction, in an amount at least equal to the maximum
estimated Lease Payments payable under this Facilities Lease
during the current or any future twenty-four (24) month period.
This insurance may be maintained as part of or in conjunction with
any other insurance coverage carried by the District, and such
insurance may be maintained in whole or in part in the form of
participation by the District in a joint powers agency or other
program providing pooled insurance. This insurance may not be
maintained in the form of self-insurance. The proceeds of this
insurance shall be paid to the Developer.

ye
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16.

15.2.2 Property Insurance

District shall at all times from and after District’s acceptance of the
Project, carry and maintain in force a policy of property insurance
for 100% of the insurable replacement value with no coinsurance
penalty, on the Project Site and the Project, together with all
improvements thereon, under a standard “all risk” contract insuring
against loss or damage. Developer shall be named as additional
insureds or co-insureds thereon by way of endorsement. District
shall not be relieved from the obligation of supplying any additional
funds for replacement of the Project and the improvements thereon
in the event of destruction or damage where insurance does not
cover replacement costs. District shall have the right to procure
the required insurance through a joint powers agency or to self-
insure against such losses or portion thereof as is deemed prudent
by District.

Indemnification and Defense

16.1

16.2

To the fullest extent permitted by California law, Developer shall indemnify,
keep and hold harmless the District and its respective Board Members,
officers, representatives, employees, consultants, the Architect and
Construction Manager in both individual and official capacities and their
consultants ("Indemnitees”), against all suits, claims, damages, losses, and
expenses, including but not limited to attorney’s fees and costs, caused by,
arising out of, resulting from, or incidental to, the performance of the Work
under this Contract by the Developer or its Subcontractors, vendors and/or
suppliers, including any suit, claim, damage, loss, or expense attributable to,
without limitation, bodily injury, sickness, disease, death, alleged patent
violation or copyright infringement, or injury to or destruction of tangible
property (including damage to the Work itself) and including the loss of use
resulting therefrom, except to the extent caused wholly by the active
negligence or willful misconduct of the Indemnitees. This indemnification and
hold harmless obligation includes any failure or alleged failure by Developer to
comply with any law and/or provision of the Contract Documents, including,
without limitation, any stop payment notice actions or liens, including Civil
Wage and Penalty Assessments and/or Orders by the California Department
of Industrial Relations.

Developer shall also defend, at its own expense, Indemnitees with legal
counsel reasonably acceptable to the District, against all suits, claims,
allegations, damages, losses, and expenses, including but not limited to
attorneys’ fees and costs, caused by, arising out of, resulting from, or
incidental to, the performance of the Work under this Contract by Developer,
its Subcontractors, vendors, or suppliers, except to the extent caused by the
sole negligence, active negligence, or willful misconduct of the Indemnitees.
This defense obligation extends to any failure or alleged failure by Developer
to comply with any provision of law, any failure or alleged failure to timely
and properly fulfill all of its obligations under the Contract Documents in strict
accordance with their terms, and without limitation, any failure or alleged
failure of Developer’s obligations regarding any stop payment notice actions
or liens, including Civil Wage and Penalty Assessments and/or Orders by the
California Department of Industrial Relations. This agreement and obligation
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of the Developer shall not be construed to negate, abridge, or otherwise
reduce any right or obligation of defense that would otherwise exist as to any
party or person described herein.

16.3 The Developer shall give prompt notice to the District in the event of any
injury (including death), loss, or damage included herein. Without limitation
of the provisions herein, if the Developer’s agreement to indemnify and hold
harmless the Indemnitees or its agreement to defend Indemnitees as
provided herein against liability for damage arising out of bodily injury to
persons or damage to property caused by or resulting from the negligence of
any of the Indemnitees shall to any extent be or be determined to be void or
unenforceable, it is the intention of the parties that these circumstances shall
not otherwise affect the validity or enforceability of the Developer’s
agreement to indemnify, defend, and hold harmless the rest of the
Indemnitees, as provided herein, and in the case of any such suits, claims,
damages, losses, or expenses caused in part by the default, negligence, or
act or omission of the Developer, any Subcontractor, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them
may be liable, and in part by any of the Indemnitees, the Developer shall be
and remain fully liable on its agreements and obligations herein to the fullest
extent permitted by law.

16.4 1In any and all claims against any of the Indemnitees by any employee of the
Developer, any Subcontractor, anyone directly or indirectly employed by any
of them or anyone for whose acts any of them may be liable, the Developer's
indemnification obligation herein shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits
payable by or for the Developer or any Subcontractor under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

16.5 The District may retain so much of the moneys due to the Developer as shall
be considered necessary, until disposition of any such suit, claims or actions
for damages or until the District, Architect and Construction Manager have
received written agreement from the Developer that Developer will
unconditionally defend the District and its respective Board Members, officers,
representatives, employees, consultants, the Architect and Construction
Manager and their sub-consultants and pay any damages due by reason of
settlement or judgment.

16.6 The indemnification and defense obligations hereunder shall survive the
completion of Work, including the warranty/quarantee period, and/or the
termination of the Contract.

17. Eminent Domain

17.1 Total Taking After Project Delivery

If, following delivery of possession of the Project by Developer to District, all
of the Project and the Project Site is taken permanently under the power of
eminent domain, the Term shall cease as of the day possession shall be so

taken. -
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17.1.1 The financial interest of Developer shall be limited to the amount of
principal payments pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C that are then due or past due
together with all remaining and succeeding principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C for the remainder of the original Term. For example, if
all of the Project and the Project Site is taken at the end of the
third year of the Term, Developer shall be entitled to receive from
the eminent domain award the sum of all principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C that would have been owing for the fourth year through
the end of the Term had there been no taking.

17.1.2  The balance of the award, if any, shall be paid to the District.
17.2 Total Taking Prior to Project Delivery

If all of the Project and the Project Site is taken permanently under the power
of eminent domain and the Developer is still performing the work of the
Project and has not yet delivered possession of the Project to District, the
Term shall cease as of the day possession shall be so taken. The financial
interest of Developer shall be the amount Developer has expended to date for
work performed on the Project, subject to documentation reasonably
satisfactory to the District.

17.3 Partial Taking.

If, following delivery of possession of the Project by Developer to District, less
than all of the Project and the Project Site is taken permanently, or if all of
the Project and the Project Site or any part thereof is taken temporarily,
under the power of eminent domain.

17.3.1  This Facilities Lease shall continue in full force and effect and shall
not be terminated by virtue of that partial taking and the Parties
waive the benefit of any law to the contrary, and

17.3.2 There shall be a partial abatement of any principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C as a result of the application of the net proceeds of any
eminent domain award to the prepayment of those payments
hereunder. The Parties agree to negotiate, in good faith, for an
equitable split of the net proceeds of any eminent domain award
and a corresponding reduction in the payments required pursuant
to the Guaranteed Maximum Price Provisions indicated in Exhibit
C.

18. Damage and Destruction

If, following delivery of possession of all or a portion of the Project by Developer to District,
the Project is totally or partially destroyed due to fire, acts of vandalism, flood, storm,
earthquake, Acts of God, or other casualty beyond the control of either party hereto, the
Term shall end and District shall no longer be required to make any payments required
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C that are then
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due or past due or any remaining and succeeding principal payments pursuant to the
Guaranteed Maximum Price Provisions indicated in Exhibit C for the remainder of the
original Term. Nothing in this section shall relieve District of its obligations, nor deny
Developer its rights, under section 15.2.

19. Abatement

19.1 If, after the Parties have executed the Memorandum of Commencement Date
attached hereto as Exhibit E, the Project becomes destroyed or damaged
beyond repair, the District may determine its use of the Project abated.
Thereafter, the District shall have no obligation to make, nor shall the
Developer have the right to demand, the Lease Payments as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to this Facilities
Lease. The Term shall cease at that time. Nothing in this section shall relieve
District of its obligations, nor deny Developer its rights, under section 15.2.

19.2 The Parties hereby agree that the net proceeds of the District’s rental
interruption insurance that the District must maintain during the Term, as
required herein, shall constitute a special fund for the payment of the Lease
Payments indicated in the Guaranteed Maximum Price Provisions indicated in
Exhibit C.

19.3 The District shall as soon as practicable after such event, apply the net
proceeds of its insurance policy intended to cover that loss (“Net Proceeds”),
either to:

19.3.1 Repair the Project to full use.

19.3.2 Replace the Project, at the District’s sole cost and expense, with
property of equal or greater value to the Project immediately prior
to the time of the destruction or damage, and that replacement,
once completed, shall be substituted in this Facilities Lease by
appropriate endorsement; or

19.3.3 Exercise the District’s purchase option as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to
this Facilities Lease.

19.4 The District shall notify the Developer of which course of action it desires to
take within thirty (30) days after the occurrence of the destruction or
damage. The Net Proceeds of all insurance payable with respect to the
Project shall be available to the District and shall be used to discharge the
District's obligations under this Section.

20. Access
20.1 By Developer

Developer shall have the right at all reasonable times to enter upon the
Project Site to construct the Project pursuant to this Facilities Lease.
Following the acceptance of the Project by District, Developer may enter the
Project at reasonable tifhes with advance notice and arrangement with
District for purposes of making any repairs required to be made by Developer.
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20.2

By District

The District shall have the right to enter upon the Project Site at all times.
District shall comply with all safety precautions and procedures required by
Developer.

21, Assignment, Subleasing

21.1

21.2

Assignment and Subleasing by the District

Any assignment or sublease by District shall be subject to all of the following
conditions:

21.1.1  This Facilities Lease and the obligation of the District to make the
payments required pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C shall remain obligations of the
District; and

21.1.2  The District shall, within thirty (30) days after the delivery thereof,
furnish or cause to be furnished to Developer a true and complete
copy of any assignment or sublease.

Assignment by Developer

Developer may assign its right, title and interest in this Facilities Lease, in
whole or in part to one or more assignees, only after the written consent of
District, which District will not unreasonably withhold. No assignment shall be
effective against the District unless and until the District has consented in
writing. Notwithstanding anything to the contrary contained in this Facilities
Lease, no consent from the District shall be required in connection with any
assignment by Developer to a lender for purposes of financing the Project as
long as there are not additional costs to the District.

22. Termination, Default And Suspension

22.1

Termination; Lease Terminable Only As Set Forth Herein

22.1.1 Except as otherwise expressly provided in this Facilities Lease, this
Facilities Lease shall not terminate, nor shall District have any right
to terminate this Facilities Lease or be entitled to the abatement of
any necessary payments pursuant to the Guaranteed Maximum
Price Provisions in Exhibit C or any reduction thereof. The
obligations hereunder of District shall not be otherwise affected by
reason of any damage to or destruction of all or any part of the
Project; the taking of the Project or any portion thereof by
condemnation or otherwise; the prohibition, limitation or restriction
of District’s use of the Project; the interference with such use by
any private person or contractor; the District’s acquisition of the
ownership of the Project (other than pursuant to an express
provision of this Facilities Lease); any present or future law to the
contrary notwithstanding. It is the intention of the Parties hereto
that allfnecessary payments pursuant to the Guaranteed Maximum
Price Provisions indicated in Exhibit C shall continue to be payable
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22.1.2

22.1.3

22.1.4

22.2 District's

22.2.1

in all events, and the obligations of the District hereunder shall
continue unaffected unless the requirement to pay or perform the
same shall be terminated or modified pursuant to an express
provision of this Facilities Lease.

Nothing contained herein shall be deemed a waiver by the District
of any rights that it may have to bring a separate action with
respect to any Event of Default by Developer hereunder or under
any other agreement to recover the costs and expenses associated
with that action. The District covenants and agrees that it will
remain obligated under this Facilities Lease in accordance with its
terms.

Following completion of the Project, the District will not take any
action to terminate, rescind or avoid this Facilities Lease,
notwithstanding the bankruptcy, insolvency, reorganization,
composition, readjustment, liquidation, dissolution, winding-up or
other proceeding affecting Developer or any assignee of Developer
in any such proceeding, and notwithstanding any action with
respect to this Facilities Lease which may be taken by any trustee
or receiver of Developer or of any assignee of Developer in any
such proceeding or by any court in any such proceeding. Following
completion of the Project, except as otherwise expressly provided
in this Facilities Lease, District waives all rights now or hereafter
conferred by law to quit, terminate or surrender this Facilities
Lease or the Project or any part thereof.

District acknowledges that Developer may assign an interest in
some or all of the necessary payments pursuant to the Guaranteed
Maximum Price Provisions indicated in Exhibit C to a lender in
order to obtain financing for the cost of constructing the Project
and that the lender may rely on the foregoing covenants and
provisions in connection with such financing.

Right to Terminate Developer for Cause
Grounds for Termination

The District, in its sole discretion, without prejudice to any other
right or remedy, may terminate the Site Lease and Facilities Lease
and/or terminate the Developer’s right to perform the work of the
Facilities Lease based upon any of the following:

22.2.1.1 Developer refuses or fails to execute the Work or any
separable part thereof; or

22.2.1.2 Developer fails to complete said Work within the time
specified or any extension thereof; or

22.2.1.3 Developer persistently fails or refused to perform Work
or provide material of sufficient quality as to be in

T compliance with the Facilities Lease; or

Facilities Lea_se
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22.2.2

-Facilities Lease

22.2.1.4

22.2.1.5

22.2.1.6

22.2.1.7

22.2.1.8

22.2.1.9

Prior to completion of the Project, Developer is adjudged
a bankrupt, files a petition for relief as a debtor, or a
petition is filed against the Developer without its
consent, and the petition not dismissed within sixty (60)
days; or

Prior to the completion of the Project, Developer makes
a general assighment for the benefit of its creditors, or a
receiver is appointed on account of its insolvency; or

Developer persistently or repeatedly refuses and/or fails,
except in cases for which extension of time is provided,
to supply enough properly skilled workers or proper
materials to complete the Work in the time specified; or

Developer fails to make prompt payment to
Subcontractors, or for material, or for labor; or

Developer persistently disregards laws, or ordinances, or
instructions of District as indicated in Exhibit D, or
otherwise in violation of Exhibit D; or

Developer fails to comply with the District’s Project
Labor Agreement; or

22.2.1.10Developer fails to comply with the District’s Local, Small

Local and Small Local Resident Business Enterprise
Program; or

22.2.1.11Developer fails to supply labor, including that of

Subcontractors, that is sufficient to prosecute the Work
or that can work in harmony with all other elements of
labor employed or to be employed on the Work; or

22.2.1.12Developer or its Subcontractor(s) is/are otherwise in

breach, default, or in substantial violation of any
provision of this Facilities Lease, including but not
limited to a lapse in licensing or registration.

Notification of Termination

22.2.2.1

Upon the occurrence at District's sole determination of
any of the above conditions, or upon Developer’s failure
to perform any material covenant, condition or
agreement in this Facilities Lease, District may, without
prejudice to any other right or remedy, serve written
notice upon Developer and its Surety of District's
termination of this Facilities Lease and/or the
Developer’s right to perform the work of this Facilities
Lease. This notice will contain the reasons for
termination.
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22.2.2.1.1 Unless, within fifteen (15) days after the
service of the notice, any and all
condition(s) shall cease, and any and all
violation(s) shall cease, or arrangement
satisfactory to District for the correction of
the condition(s) and/or violation(s) be
made, this Facilities Lease and the Site
Lease shall cease and terminate.

22.2.2.1.2 If the failure stated in the notice cannot
be corrected within fifteen (15) days after
the service of notice, District may consent
to an extension of time, provided
Developer instituted and diligently
pursued corrective action within the
applicable fifteen (15)-day period and
until the violation is corrected. Upon
District determination, Developer shall not
be entitled to receive any further payment
until the entire Work is finished.

22.2.2.2 Upon Termination, District may immediately serve
written notice of tender upon Surety whereby Surety
shall have the right to take over and perform this
Facilities Lease only if Surety:

22.2.2.2.1 Within three (3) days after service upon it
of the notice of tender, gives District
written notice of Surety’s intention to take
over and perform this Facilities Lease; and

22.2.2.2.2 Commences performance of this Facilities
Lease within three (3) days from date of
serving of its notice to District.

22.2.2.3 Surety shall not utilize Developer in completing the
Project if the District notifies Surety of the District’s
objection to Developer’s further participation in the
completion of the Project. Surety expressly agrees that
any developer which Surety proposes to fulfill Surety’s
obligations is subject to District’s approval.

22.2.2.4 1If Surety fails to notify District or begin performance as
indicated herein, District may take over the Work and
execute the Work to completion by any method it may
deem advisable at the expense of Developer and/or its
Surety. Developer and its Surety shall be liable to
District for any excess cost or other damages the District
incurs thereby. Time is of the essence in this Facilities
Lease. If the District takes over the Work as herein
provided, District may, without liability for so doing,
take possession of and utilize in completing the Work all
materials, appliances, plan, and other property
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belonging to Developer as may be on the Site of the
Work, in bonded storage, or previously paid for.

22.2.3 Effect of Termination

22.2.3.1

22.2.3.2

22.2.3.3

22.2.3.4

22.2.3.5

If District terminates the Site Lease and the Facilities
Lease pursuant to this section, the Project Site and any
improvements built upon the Project Site shall vest in
District upon termination of the Site Lease and Facilities
Lease, and District shall thereafter be required to pay
only the principal amounts then due and owing pursuant
to the Guaranteed Maximum Price Provisions indicated in
Exhibit C, less any damages incurred by District due to
Developer’s default, acts, or omissions.

The District shall retain all rights it possesses pursuant
to this Facilities Lease including, without limitation.

22.2.3.2,1 The right to assess liquidated damages
due because of any project delay; and

22.2.3.2.2 All rights the District holds to demand
performance pursuant to the Developer's
required performance bond.

Developer shall, only if ordered to do so by the District,
immediately remove from the Site all or any materials
and personal property belonging to Developer that have
not been incorporated in the construction of the Work,
or which are not in place in the Work. The District
retains the right, but not the obligation, to keep and use
any materials and personal property belonging to
Developer that have not been incorporated in the
construction of the Work, or which are not in place in
the Work. The Developer and its Surety shall be liable
upon the performance bond for all damages caused the
District by reason of the Developer’s failure to complete
the Work under this Facilities Lease.

In the event that the District shall perform any portion
of, or the whole of the Work, pursuant to the provisions
of the General Conditions, the District shall not be liable
nor account to the Developer in any way for the time
within which, or the manner in which, the Work is
performed by the District or for any changes the District
may make in the Work or for the money expended by
the District in satisfying claims and/or suits and/or other
obligations in connection with the Work.

In the event that the Site Lease and Facilities Lease are
terminated for any reason, no allowances or
compensation will be granted for the loss of any

Facilities Lease
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22.2.3.6

22.2.3.7

anticipated profit by the Developer or any impact or
impairment of Developer’s bonding capacity.

If the expense to the District to finish the Work exceeds
the unpaid Guaranteed Maximum Price, Developer and
Surety shall pay difference to District within twenty-one
(21) days of District's request. District may apply any
amounts otherwise due to Developer to this difference.

The District shall have the right (but shall have no
obligation) to assume and/or assign to a replacement
contractor or construction manager, or other third party
who is qualified and has sufficient resources to complete
the Work, the rights of the Developer under its
subcontracts with any or all Subcontractors. In the
event of an assumption or assignment by the District, no
Subcontractor shail have any claim against the District
or third party for Work performed by Subcontractor or
other matters arising prior to termination of the Facilities
Lease. The District or any third party, as the case may
be, shall be liable only for obligations to the
Subcontractor arising after assumption or assignment.
Should the District so elect, the Developer shall execute
and deliver all documents and take all steps, including
the legal assignment of its contractual rights, as the
District may require, for the purpose of fully vesting in
the District the rights and benefits of its Subcontractors
under Subcontracts or other obligations or
commitments. Developer must include this assignment
provision in all of its Facilities Leases with its
Subcontractors.

22.2.3.8 All payments due the Developer hereunder shall be

subject to a right of offset by the District for expenses,
damages, losses, costs, claims, or reimbursements
suffered by, or due to, the District as a result of any
default, acts, or omissions of the Developer.

22.2.3.9 The foregoing provisions are in addition to and not in

limitation of any other rights or remedies available to
District.

22.3 Termination of Developer for Convenience

22.3.1

District in its sole discretion may terminate the Facilities Lease
upon five (5) days written notice to the Developer. Under a
termination for convenience, the District retains the right to all the
options available to the District if there is a termination for cause.
In case of a termination for convenience, the Developer shall have
no claims against the District except:

22.3.1.1 The actual cost for labor, materials, and services

performed that is unpaid and adequately documented
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through timesheets, invoices, receipts, or otherwise;
and

22.3.1.2 Five percent (5%) of the total cost of work performed as
of the date of termination, or five percent (5%) of the
value of the Work yet to be performed, whichever is
less. This five percent (5%) amount shall be full
compensation for all Developer's and its
Subcontractor(s)’ mobilization and/or demobilization
costs and any anticipated lost profits resulting from
termination of the Developer for convenience.

22.4 Developer Remedies Upon District Default
22.4.1 Events of Default by District Defined

The following shall be “Events of Default” of the District under this
Facilities Lease. The terms “Event of Default” and “Default,”
whenever they are used as to the District in the Site Lease or this
Facilities Lease, shall only mean one or more of the following
events:

22.4.1.1 Failure by the District to pay payments required
pursuant to the Guaranteed Maximum Price Provisions in
Exhibit C, and the continuation of this failure for a
period of forty-five (45) days.

22.4.1.2 Failure by the District to perform any material covenant,
condition or agreement in this Facilities Lease and that
failure continues for a period of forty-five (45) days after
Developer provides District with written notice specifying
that failure and requesting that the failure be remedied;
provided, however, if the failure stated in the notice
cannot be corrected within the applicable period,
Developer shall not withhold its consent to an extension
of time if corrective action is instituted by the District
within the applicable period and diligently pursued until
the default is corrected.

22.4.2 Remedies on District’s Default

If there has been an Event of Default on the District’s part, the
Developer may exercise any and all remedies granted pursuant to
this Facilities Lease; provided, however, there shall be no right
under any circumstances to accelerate any of the payments
required pursuant to the Guaranteed Maximum Price Provisions in
Exhibit C or otherwise declare those payments not then past due
to be immediately due and payable.

22.4.2.1 Developer may rescind its leaseback of the Project Site
. to the District under this Facilities Lease and re-rent the
i Project Site to another lessee for the remaining Term for
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no less than the fair market value for leasing the Project
Site, which shall be:

22.4.2.1.1 An amount determined by a mutually-
agreed upon appraiser; or

22.4.2.1.2 If an appraiser cannot be agreed to, an
amount equal to the mean between a
District appraisal and a Developer
appraisal for the Project Site, both
prepared by MAI-certified appraisers.

22.4.2.2 District’s obligation to make the payments required
pursuant to the Guaranteed Maximum Price Provisions
indicated in Exhibit C shall be:

22.4.2.2.1 Increased by the amount of costs,
expenses, and damages incurred by the
Developer in re-renting the Project Site;
and

22.4.2.2.2 Decreased by the amount of rent
Developer receives in re-letting the
Project Site.

22.4.2.3 The District agrees that the terms of this Facilities Lease
constitute full and sufficient notice of the right of
Developer to re-rent the Project Site in the Event of
Default without effecting a surrender of this Facilities
Lease, and further agrees that no acts of Developer in
re-renting as permitted herein shall constitute a
surrender or termination of this Facilities Lease, but
that, on the contrary, in the event of an Event of Default
by the District the right to re-rent the Project Site shall
vest in Developer as indicated herein.

22.4.3 District’s Continuing Obligation

Unless there has been damage, destruction, a Taking, or the
Developer has acted, failed to act, or is in default as indicated
above providing District with the right to terminate for cause, the
District shall continue to remain liable for the payments required
pursuant to the Guaranteed Maximum Price Provisions in Exhibit C
and those amounts shall be payable to Developer at the time and
in the manner therein provided.

22.4.4 No Remedy Exclusive

No remedy herein conferred upon or reserved to Developer is
intended to be exclusive and every such remedy shall be
cumulative and shall be in addition to every other remedy given
under this Facilities Lease or now or hereafter existing at law or in
equity. No delay or omission to exercise any right or power
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accruing upon any Default shall impair any such right or power or
shall be construed to be a waiver thereof, but any such right and
power may be exercised from time to time and as often as may be
deemed expedient. In order to entitle Developer to exercise any
remedy reserved to it in this article, it shall not be necessary to
give any notice, other than such notice as may be required in this
Article or by law.

22.5 Suspension of Work

22.5.1 District in its sole discretion may suspend, delay or interrupt the
Work in whole or in part for such period of time as the District may
determine upon three (3) days written notice to the Developer.

22.5.1.1 An adjustment may be made for changes in the cost of
performance of the Work caused by any suspension,
delay or interruption. No adjustment shall be made to
the extent:

22.5.1.1.1 That performance is, was or would have
been so suspended, delayed or
interrupted by another cause for which
Developer is responsible; or

22.5.1.1.2 That an equitable adjustment is made or
denied under another provision of the Site
Lease or the Facilities Lease; or

22.5.1.1.3 That the suspension of Work was the
direct or indirect result of Developer’s
failure to perform any of its obligations
hereunder.

22.5.1.2 Any adjustments in cost of performance may have a
fixed or percentage fee as provided in the section on
Format for Proposed Change Order in Exhibit D. This
amount shall be full compensation for all Developer’s
and its Subcontractor(s)’ changes in the cost of
performance of the Facilities Lease caused by any such
suspension, delay or interruption.
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23. Notices

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form with postage fully prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:
Oakland Unified School District Vila Tulum Joint Ventures
955 High Street 590 South 33" Street
Oakland, CA 94601 Richmond, CA 94804
Attn: Kayla Johnson-Trammell, Attn: Richard Vila

Superintendent

With a copy to:

Deidree Y.M.K. Sakai, Esq.
Dannis Woliver Kelley

275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer and the District, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

24. Binding Effect

This Facilities Lease shall inure to the benefit of and shall be binding upon Developer and
the District and their respective successors, transferees and assigns.

25. No Additional Waiver Implied by One Waiver

In the event any agreement contained in this Facilities Lease should be breached by either
party and thereafter waived by the other party, such waiver shall be limited to the particular
breach so waived and shall not be deemed to waive any other breach hereunder.

26. Severability

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable
any other provision hereof, unless elimination of the invalid provision materially alters the
rights and obligations embodied in this Facilities Lease or the Site Lease.

27. Amendments, Changes and Modifications

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease
may not be amended, changed, modified, altered or terminated without the written
agreement of both Parties hereto.
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28. Net-Net-Net Lease

This Facilities Lease shall be deemed and construed to be a “net-net-net lease” and the
District hereby agrees that all payments it makes pursuant to the Guaranteed Maximum
Price Provisions in Exhibit C shall be an absolute net return to Developer, free and clear of
any expenses, charges or set-offs,

29, Execution in Counterparts

This Facilities Lease may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.

30. Developer and District Representatives

Whenever under the provisions of this Facilities Lease the approval of Developer or the
District is required, or Developer or the District is required to take some action at the
request of the other, the approval or request shall be given for Developer by Developer’s
Representative and for the District by the District’s Representative, and any party hereto
shall be authorized to rely upon any such approval or request.

31. Applicable Law

This Facilities Lease shall be governed by and construed in accordance with the laws of the
State of California, and venued in the County within which the School Site is located.

32. Attorney's Fees

If either party brings an action or proceeding involving the Property or to enforce the terms
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of its
own attorneys’ fees.

33. Captions

The captions or headings in this Facilities Lease are for convenience only and in no way
define, limit or describe the scope or intent of any provisions or sections of this Facilities

Lease.

34. Prior Agreements

This Facilities Lease and the corresponding Site Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Facilities Lease and no prior agreements or understanding pertaining to any matter shall be
effective for any purpose.

35. Further Assurances

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Facilities Lease.

36. Recitals and Exhibits Incorporated

The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are
hereby incorporated into its terms and provisions by this reference.
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37. Ilme of the Essence

Time Is of the essence with respect to each of the terms, covenants, and conditions of this
Facllitles Lease.

38. Force Majeure

A party shall be excused from the performance of any obligation imposed In this Facllities
Lease and the exhlibits hereto for any perlod and to the extent that a party is prevented
from performing that obligation, In whole or In part, as a result of delays caused by the
other party or third parties, a governmental agency or entlty, an act of God, war, terrorism,
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non-
performance will not be a default hereunder or a grounds for termination of this Facilities

Lease.

39. [Interpretatiop

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this
Facllities Lease for purposes of construlng the provisions thereof. The language in all parts
of this Facllitles Lease shall In all cases be construed according to its fair meaning, not
strictly for or against any of the Partles hereto.

IN WITNESS WHEREOF, the Parties have caused this Faclllties Lease to be executed by
thelr respective offlcers who are duly authorized, as of the Effective Date.

ACCEPTED AND AGREED on the date indicated below:

Dated: , 2018 Dated: July24 5018
Oakland Unifled School Pistri Vila/Tulum JV
.--"'"_'_'_._._-’ .
By: / By:
Name: Name: _Richard H. Vila
Title: ) Title: President
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EXHIBIT A

LEGAL DESCRIPTION OF SCHOOL SITE

Attached is the Legal Description for:

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
5750 College Avenue

Oakland, CA 94618

<INSERT>
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EXHIBIT B

DESCRIPTION OF PROJECT SITE

Attached is a diagram of the School Site that is subject to this Facilities Lease and
upon which Developer will construct the Project.

[<INSERT>]
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EXHIBIT C

GUARANTEED MAXIMUM PRICE AND

OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS

Attached are the terms and provisions related to Site Lease payments, the
Facilities Lease, the Guaranteed Maximum Price and other related cost, funding,
and payment provisions.
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EXHIBIT C

GUARANTEED MAXIMUM PRICE AND

OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS

1. Site Lease Payments

As indicated in the Site Lease, Developer shall pay One Dollar ($1.00) to the District as

consideration for the Site Lease.

2. Guaranteed Maximum Price

Pursuant to the Facilities Lease, Developer will cause the Project to be constructed for an
amount to be determined after the Division of the State Architect (*DSA”) approves the

plans and specification for the Project ("Guaranteed Maximum Price”).

2.1 Cost of the Work

The term Cost of the Work shall mean the costs necessarily incurred in the
proper performance of the Work contemplated by the Contract Documents.
Such costs shall be at rates no higher than the standard paid at the place of
the Project except with the prior consent of the District. The Cost of the Work
shall include only the items set forth in this Section 2 and approved by the

District.

Exhibit C to Facilities Lease

2.1.1 General Conditions

The General Conditions as set forth in Attachment 1 hereto shall be
included in a progress billing as incurred. Said rates shall include all
costs for labor, equipment and materials for the items identified
therein which are necessary for the proper management of the Project,
and shall include all costs paid or incurred by the Developer for
insurance, permits, taxes, and all contributions, assessments and
benefits, holidays, vacations, retirement benefits, incentives to the
extent contemplated in Attachment 1, whether required by law or
collective bargaining agreements or otherwise paid or provided by
Developer to its employees. The District reserves the right to request
changes to the personnel, equipment, or facilities provided as General
Conditions as may be necessary or appropriate for the proper
management of the Project, in which case, the District shall be entitled
to a reduction in the cost of General Conditions based on the rates set
forth in Attachment 1.

2.1.2 Subcontract Costs

Payments made by the Developer to Subcontractors (inclusive of the
Subcontractor’s bonding, if required, and insurance costs, which shall
be included in the subcontract amount), which payments shall be
made in accordance with the requirements of the Contract Documents.
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DWK DMS 3215887v1

Page 1 of 12



2.1.3 Developer-Performed Work

Costs incurred by the Developer for self-performed work at the
direction of District or with the District’s prior approval, as follows:

2.1.3.1 Actual costs to the Developer of wages of construction
workers, excluding all salaried and/or administrative personnel,
directly employed by the Developer to perform the construction of the
Work at the site.

2.1.3.2 Wages or salaries and customary benefits, such as sick
leave, medical and health benefits, holidays, vacations, incentive
programs, and pension plans of the Developer’s field supervisory,
safety and administrative personnel when stationed at the site or
stationed at the Developer's principal office, only for that portion of
their time required for the Work.

2.1.3.3 Wages and salaries and customary benefits, such as sick
leave, medical and health benefits, holidays, vacations, incentive
programs and pension plans of the Developer's supervisory or
administrative personnel engaged at factories, workshops or on the
road, in expediting the production or transportation of materials or
equipment required for the Work, but only for that portion of their time
required for the Work.

2.1.3.4 Costs paid or incurred by Developer for taxes, insurance,
contributions, assessments required by law or collective bargaining
agreements and for personnel not covered by such agreements, and
for customary benefits such as sick leave, medical and health benefits,
holidays, vacations and pensions, provided such costs are based on
wages and salaries included in the Cost of the Work under
Subparagraphs 2.1.3.1 through 2.1.3.3.

2.1.3.5 Costs, including transportation and storage, of materials
and equipment incorporated in the completed construction, including
costs of materials in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall
become the District’s property at the completion of the Work or, at the
District’s option, shall be sold by the Developer. Any amounts realized
from such sales shall be credited to the District as a deduction from
the Cost of the Work.

2.1.3.6 Costs, including transportation and storage, installation,
maintenance, dismantling and removal of materials, supplies,
machinery and equipment not customarily owned by construction
workers, that are provided by the Developer at the site and fully
consumed in the performance of the Work; and cost (less salvage
value) of such items if not fully consumed, whether sold to others or
retained by the Developer. Cost for items previously used by the
Developer shall mean fair market value.
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2.1.3.7 Rental charges for temporary facilities, machinery,
equipment, vehicles and vehicle expenses, and hand tools not
customarily owned by construction workers that are provided by the
Developer at the site, whether rented from the Developer or others,
and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof and costs of
Developer’s Project field office, overhead and general expenses
including office supplies, parking, office equipment, and software.
Rates and quantities of equipment rented shall be subject to the
District’s prior approval.

2.1.3.8 Costs of removal of debris from the site, daily clean up costs
and dumpster charges not otherwise included in the cost of the
subcontracts which exceeds the clean-up provided under the General
Conditions.

2.1.3.9 Costs of that portion of the reasonable travel, parking and
subsistence expenses of the Developer’'s personnel incurred while
traveling and discharging duties connected with the Work.

2.1.3.10 Costs of materials and equipment suitably stored off the site
at a mutually acceptable location, if approved in advance by the
District.

2.1.4 Alternates

During Developer’s performance of the Work, District may elect to add any
such Alternate Item(s) if not included in the Contract at the time of award. If
the District elects to add Alternate Item(s) after Contract award, the cost or
credit for such Alternate Item(s) shall be as set forth below unless the parties
agree to a different price and the Contract Time shall be adjusted by the
number of days allocated in the Contract Documents. If days are not
allocated in the Contract Documents, the Contract Time shall be equitably

adjusted.
Task/Work Alternate Amount
Add:
Add:
Add:
Total Add Alternates Amount TBD
- — fl
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2.1.5 Allowances

Because it is impossible at the time of execution of the Facilities Lease
to determine the exact cost of performing certain tasks, the Cost of
the Work shall include the following Allowances for the Tasks/Work as

noted here:
Task/Work Allowance Amount
Unforeseen Conditions TBD
Total Allowance Amount TBD

The District shall have sole discretion to authorize all expenditures from the
Allowances. The District shall process expenditures from the Allowances in the
form of an Allowance Expenditure Directive (“AED"). The Allowances are
included in the Guaranteed Maximum Price. Any unused Allowance or unused
portion thereof shall be deducted from the Cost of the Work pursuant to
Exhibit D to this Facilities Lease to the benefit of the District.

2.1.6 Miscellaneous Costs

2.1.6.1 Where not included in the General Conditions, and with the
prior approval of District, costs of document reproductions

(photocopying and blueprinting expenses), long distance telephone call
charges, postage, overnight and parcel delivery charges, telephone
costs including cellular telephone charges, facsimile or other
communication service at the Project site, job photos and progress
schedules, and reasonable petty cash expenses of the site office.
Developer shall consult with District to determine whether District has
any vendor relationships that could reduce the cost of these items and
use such vendors whenever possible,

2.1.6.2 Sales, use, gross receipts, local business and similar taxes
imposed by a governmental authority that are related to the Work.

2.1.6.3 Fees and assessments for permits, plan checks, licenses and
inspections for which Developer is required by the Contract Documents
to pay including, but not limited to, permanent utility connection
charges, street use permit, street use rental, OSHA permit and
sidewalk use permit and fees.

2.1.6.4 Fees of laboratories for tests required by the Contract
Documents.

Exhibit C to_;acilities Lease
Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215887v1

Page 4 of 12



2.1.6.5 Deposits lost for causes other than the Developer’s or its
subcontractors’ negligence or failure to fulfill a specific responsibility to
the District as set forth in the Contract Documents.

2.1.6.6 Expenses incurred in accordance with the Developer’'s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work if approved in advance
by District.

2.1.6.7 Where requested by District, costs or expenses incurred by
Developer in performing design services for the design-build systems.

2.1.6.8 Other costs incurred in the performance of the Work if, and
to the extent, approved in advance by District.

2.1,6.9 Costs due to emergencies incurred in taking action to
prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and/or property.

2.1.6.10 Provided all other eligible costs have been deducted from
the contingency and as part of the calculation of amounts due
Developer for Final Payment, costs of repairing and correcting
damaged or non-conforming Work executed by the Developer,
Subcontractors or suppliers, providing that such damage or non-
conforming Work was not caused by negligence or failure to fulfill a
specific responsibility of the Developer and only to the extent that the
cost of repair or correction is not recovered by the Developer from
insurance, sureties, Subcontractors or suppliers.

2.1.7 Excluded Costs

The following items are considered general overhead items and shali
not be billed to the District:

2.1.7.1 Salaries and other compensation of the Developer’s
personnel stationed at Developer’s principal office or offices other than
the Project Field Office, except as specifically provided in
Subparagraphs 2.1.3.2. and 2.1.3.4.

2.1.7.2 Expenses of the Developer’'s principal office and offices
other than the Project Field Office.

2.1.7.3 Overhead and general expenses, except as may be
expressly included in this Section 2.

2.1.7.4 The Developer’s capital expenses, including interest on the
Developer's capital employed for the Work.

2.1.7.5 Costs that would cause the Guaranteed Maximum Price (as
adjusted by Change Order) to be exceeded.

e
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2.1.8 Developer’s Fee

Nine percent (9%) of the Cost of the Work as described in Section 2.1.

2.1.9 Bonds and Insurance

For insurance and bonds required under this Facilities Lease (exclusive
of those required by Subcontractors, which costs are included in the
subcontract amounts), that portion of insurance and bond premiums
which are directly attributable to this Contract, which shall be
calculated at a rate of percent (__%) of the Cost of the Work
for insurance and percent (__%) of the Cost of the Work for
payment and performance bonds.

2.1.10 Contingency

2.1.10.1 The Guaranteed Maximum Price includes a Developer
Contingency of five percent (5%) of the Cost of the Work as described
in Section 2.1.1, 2.1.2, and 2.1.3 for cost adjustments for changes
between DSA-submitted plans and DSA-approved plans and/or scope
gaps between the subcontract categories of the Work.

2.1.10.2 The Developer Contingency is not intended for such things
as scope changes.

2.1.10.3 The Contingency shall not be used without the agreement of
the District.

2.1.10.4 The unused portion of the Developer Contingency shall be
considered as cost savings and retained by the District at the end of
the Project.

2.2 The Guaranteed Maximum Price will consist of the amounts to be identified in
Attachment 2 to this Exhibit C. Except as indicated herein for modifications to the
Project approved by the District, Developer will not seek additional compensation
from District in excess of Guaranteed Maximum Price. District shall pay the
Guaranteed Maximum Price to Developer in the form of Tenant Improvement
Payments and Lease Payments as indicated herein.

2.3 Total Payment

In no event shall the cumulative total of the Tenant Improvement Payments and the
Lease Payments ever exceed the Guaranteed Maximum Price to be determined, and
as may be modified pursuant to Exhibit D to the Facilities Lease.
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2.4 Changes to Guaranteed Maximum Price

2.4.1 The Parties acknowledge that the Guaranteed Maximum Price is based
on the Construction Documents, including the plans and specifications, as
identified in Exhibit D to the Facilities Lease.

2.4.2 As indicated in the Facilities Lease, the Parties may add to or remove
from the project specific scopes of work. Based on these change(s), the
Parties may agree to a reduction or increase in the Guaranteed Maximum
Price. If a cost impact of a change is agreed to by the Parties, it shall be paid
upon the payment request from the Developer for the work that is the subject
of the change in accordance with the provisions of Exhibit D. The amount of
any change to the Guaranteed Maximum Price shall be calculated in
accordance with the provisions of Exhibit D to this Facilities Lease.

2.4.3 The Parties agree to reduce the Guaranteed Maximum Price for the
unused portion of the Developer Contingency, if any.

2.4.4 Cost Savings

Developer shall work cooperatively with Architect, Construction Manager,
subcontractors and District, in good faith, to identify appropriate opportunities
to reduce the Project costs and promote cost savings. Any identified cost
savings from the Guaranteed Maximum Price shall be identified by Developer,
and approved in writing by the District. If any cost savings require revisions
to the Construction Documents, Developer shall work with the District and
Architect with respect to revising the Construction Documents and, if
necessary, obtaining the approval of DSA with respect to those revisions.
Developer shall be entitled to an adjustment of Contract Time for delay in
completion caused by any cost savings adopted by District pursuant to
Exhibit D, if requested in writing before the approval of the cost savings.

2.4.5 If the District exercises its Purchase Option pursuant to this Exhibit
C, any reduction in the Guaranteed Maximum Price resulting from that
exercise of the Purchase Option, if any, shall be retained in full by the District
and shall not be shared with the Developer.

2.4.6 If the Parties agree to a reduction or increase in the Guaranteed
Maximum Price, the Loan Amount indicated in Attachment 3 shall be
adjusted accordingly and Attachment 3 shall be amended prior to the
commencement of Lease Payments.

3. Tenant Improvement Payments

Prior to the District’'s taking delivery or occupancy of the Project, the District shall pay to

Developer an amount equal to the Guaranteed Maximum Price as modified pursuant to the

terms of the Facilities Lease, including Exhibit C and Exhibit D, less the Lease Payments

("Tenant Improvement Payments”). Tenant Improvement Payments will be processed

based on the amount of Work performed according to the Developer’s Schedule of Values

(Exhibit G to the Facilities Lease) and pursuant to the provisions in Exhibit D to the
‘-
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Facilities Lease, including withholding for or escrow of retention of five percent (5%) of the
Guaranteed Maximum Price.

4. Lease Payments

Upon execution of the Memorandum of Commencement Date, the form of which is attached
to the Facilities Lease as Exhibit E, the District shall commence making lease payments to
Developer in accordance with the Schedule attached hereto as Attachment 3.

4.1 The Lease Payments shall be consideration for the District’s rental, use, and
occupancy of the Project and the Project Site and shall be made in monthly
installments as indicated in the Schedule of Lease Payments attached hereto as
Attachment 3 for the duration of the lease term of one (1) year, with the first Lease
Payment due ninety (90) days after execution of the Memorandum of
Commencement Date.

4.2 The District represents that the annual Lease Payment obligation does not
surpass the District’'s annual budget and will not require the District to increase or
impose additional taxes or obligations on the public that did not exist prior to the
execution of the Facilities Lease.

4.3 Fair Rental Value

District and Developer have agreed and determined that the total
Lease Payments constitute adequate consideration for the Facilities
Lease and are reasonably equivalent to the fair rental value of the
Project. In making such determination, consideration has been given
to the obligations of the Parties under the Facilities Lease and Site
Lease, the uses and purposes which may be served by the Project and
the benefits therefrom which will accrue to the District and the general
public.

4.4 Each Lease Payment Constitutes a Current Expense of the District

4.4.1 The District and Developer understand and intend that the obligation
of the District to pay Lease Payments and other payments hereunder
constitutes a current expense of the District and shall not in any way be
construed to be a debt of the District in contravention of any applicable
constitutional or statutory limitation or requirement concerning the creation of
indebtedness by the District, nor shall anything contained herein constitute a
pledge of the general tax revenues, funds or moneys of the District.

4.4.2 |ease Payments due hereunder shall be payable only from current
funds which are budgeted and appropriated or otherwise made legally
available for this purpose. This Facilities Lease shall not create an immediate
indebtedness for any aggregate payments that may become due hereunder.

4.4.3 The District covenants to take all necessary actions to include the
Lease Payments in each of its final approved annual budgets.
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4.4.4 The District further covenants to make all necessary appropriations
(including any supplemental appropriations) from any source of legally
available funds of the District for the actual amount of Lease Payments that
come due and payable during the period covered by each such budget.
Developer acknowledges that the District has not pledged the full faith and
credit of the District, State of California or any state agency or state
department to the payment of Lease Payments or any other payments due
hereunder. The covenants on the part of District contained in this Facilities
Lease constitute duties imposed by law and it shall be the duty of each and
every public official of the District to take such action and do such things as
are required by law in the performance of the official duty of such officials to
enable the District to carry out and perform the covenants and agreements in
this Facilities Lease agreed to be carried out and performed by the District.

4.4.5 The Developer cannot, under any circumstances, accelerate the
District’'s payments under the Facilities Lease.

5. District’s Purchase Option

5.1  If the District is not then in uncured Default hereunder, the District shall have
the option to purchase not less than all of the Project in its “as-is, where-is”
condition and terminate this Facilities Lease and Site Lease by paying the balance of
the “Loan Amount” identified in Attachment 3, which is exclusive of interest that
would have otherwise been owed, as of the date the option is exercised (“Option
Price”). Said payment shall be made on or before the date on which the District’s
lease payment would otherwise be due for that month (*Option Date"”).

5.2  District shall provide to Developer a written notice no less than ten (10) days
prior to the Option Date. The notice will include that District is exercising its option
to purchase the Project as set forth above on the Option Date. If the District
exercises this option, the District shall pay directly to Developer the Option Price on
or prior to the Option Date and Developer shall at that time deliver to District an
executed Termination Agreement and Quitclaim Deed in recordable form to
terminate this Facilities Lease and the Site Lease. District may record all such
documents at District’s cost and expense.

5.3 Under no circumstances can the first Option Date be on or before ninety (90)
days after the Developer completes the Project and the District accepts the Project.

‘ —_— —
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ATTACHMENT 1

GENERAL CONDITIONS COSTS

To be attached.

¢
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ATTACHMENT 2
GUARANTEED MAXIMUM PRICE

To be attached.

¢
Exhibit C to Facilities Lease Page 11 of 12

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215887v1




ATTACHMENT 3

SCHEDULE OF LEASE PAYMENTS

Amortization Schedule

Loan Amount: $

Interest: 2% Annual

Term in Months 12.00

Payment

Frequency Monthly

Principal Interest
Payment # Yotal Payment Payment Payment Balance
1
2
3
4
5
6
7
8
9
10
11
12
Totals
= f
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Vila Tulum Jv

Claremont Middle School Phase 1

Bid Trade Line items
00 SWPPP NO SPEC
01 Garbage Collectlon & Off Haul NO SPEC
02 Selective Demolltion 024119
03 Building Demolltion NO SPEC
04 Safe Off & Fence Removal/Repair NO SPEC
05 AC Paving at Old Cafeteria Over Compaction of (E) Subgrade NO SPEC
06 Construction Staking / Survey NO SPEC
07 Slte Clearing 311000
08 Earthwork 312000
09 Storm Drainage & Utilities 334100
10 Dewatering Allowance 212319
1 Asphalt Paving 321216
12 Castin Place Concrete 033053
13 Site Rebar NO SPEC
14 Planting & Irrigatlon NO SPEC
15 Synthetic Turf 321813
16 Playground Protective Surfacing 321816
7 Striping 321723
8 Slte Signage NO SPEC
9 Misc. Metal & Handrails NO SPEC
20 Fencing & Gates NO SPEC
21 Rough Carpentry NO SPEC
22 Painting NO SPEC
23 Signage NO SPEC
24 Site Furnishing 129300
25 Plumbing NO SPEC
26 Electrical NO SPEC
27 Site Security NO SPEC
28 Construction Subtotal
29 General Conditions 1 Month
30 Vila Tulum Fees 9%
31 Builders Risk Insurance 0.40%
32 General Liability 1%
33 Developer Contingency 5%
34 Bond Cost

35 GRAND TOTAL

[y

[ ]

GMP OUSD Claremont MS Phase 1

Addendums # NONE Addendums # NONE
DRAFT6 DRAFT 4
Cost Breakdown Cost Breakdown

$0 $11,767
50 $9,700
$0 $72,785
$92,994 $92,994
$28,950 $28,950
$60,080 $60,080
50 $33,750
S0 $13,300
$0 $124,957
$0 $84,520
$0 $18,000
$0 $118,122
$0 $44,275
$0 incl abv
$0 $0
$0 $308,000
$0 $27,221
$0 $7,500
$0 $3,800
$0 $0
50 $29,700
50 $22,688
$0 $23,500
$0 $0
$0 $26,800
50 $17,500
$90,888 $60,888
$0 58,850
$272,912 $1,249,646
$60,112 $280,701
$29,972 $137,731
$1,452 $6,672
$3,330 $15,303
$16,651 $76,517
$5,259 $17,315
$389,688 $1,783,886

Subs

Vila Tulum

Vila Tulum
Ransome Company

Yelton Company

Vila Tulum

Ransome Company
Sandis

Ransome Company
Ransome Company
Ransome Company

I@vita
- ToLum

— SYTEMS

City
Oakland
Oakland

San Leandro
Vacaville
Oakland

San Leandro
Oakland

San Leandro

San Leandro

San Leandro

Vila Tulum Oakland
Ransome Company San Leandro
Ransome Company San Leandro
Ransome Company San Leandro

None None
Marina Landscape Lodl
Playgrounds Unlimmited Santa Clara
Ransome Company San Leandro
Vila Tulum Oakland
None None
Bailey Fence Hayward
Vila Tulum Oakland
Valdez Painting Sacramento
None None
Vila Tulum Oakland
Dinelli Plumbing Foster City
Vila Tulum Oakland
Vila Tulum Oakland
LOCAL PARTICIPATION % N/A

DRAFT 6 DRAFT 4

ALT 1 EXCAVATE 12" BLW GRADE & INFILL FOR NEW AC @ BLDG $0 $46,330
TOTAL $0 $46,330
ALT 2 VAULT OPTION FOR (E) ELECTRICAL PANEL $24,112 S0
TOTAL $24,112 $0
[TOTAL WITH ALL VE $413,800

| $1,830,216 |LocaLPaRTICIPATION % W/ VE

7/18/2018

N/A

7:17 PM



EXHIBIT D

GENERAL CONSTRUCTION PROVISIONS

Attached are the general construction terms and conditions for the Project.
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EXHIBIT D

GENERAL CONSTRUCTION PROVISIONS
FOR THE FOLLOWING PROJECT:

CLAREMONT MIDDLE SCHOOL LLB PHASE 1
DEMOLITION OF OLD CAFETERIA

BY AND BETWEEN
OAKLAND UNIFIED SCHOOL DISTRICT
AND

Vila Tulum Joint Ventures
590 South 334 Street
Richmond, CA 94804

Dated as of July 20, 2018
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named as such by the District. If no Construction Manager is used on the
Project that is the subject of this Contract, then all references to Construction
Manager herein shall be read to refer to District.

1.1.11 Construction Schedule. The progress schedule of construction of
the Project as provided by Developer and approved by District.

1.1.12 Contract. The agreement between the District and Developer
contained in the Contract Documents,

1.1.13 Contract Documents. The Contract Documents consist exclusively
of the documents evidencing the agreement of the District and Developer.
The Contract Documents consist of the following documents:
1.1.13.1 Non-Collusion Declaration
1.1.13.2 Iran Contracting Act Certification.
1.1.13.3 Site Lease
1.1.13.4 Facilities Lease, including Exhibits A-J
1.1.13.4.1 Performance Bond
1.1.13.4.2 Payment Bond (Developer’s Labor & Material Bond)
1.1.13.4.3 Registered Subcontractors List.
1.1.13.4.4 Hazardous Materials Procedures and Requirements
1.1.13.4.5 Workers’ Compensation Certification
1.1.13.4.6 Prevailing Wage Certification

1.1.13.4.7 Disabled Veterans Business Enterprise Participation
Certification (if applicable)

1.1.13.4.8 Drug-Free Workplace Certification

1.1.13.4.9 Tobacco-Free Environment Certification
1.1.13.4.10 Hazardous Materials Certification

1.1.13.4.11 lLead-Based Materials Certification (if applicable)
1.1.13.4.12 Imported Materials Certification (if applicable)

1.1.13.4.13 Criminal Background Investigation/Fingerprinting
Certification

1.1.13.4.14 Roofing Project Certification

1.1.13.4.15 Escrow Agreement for Security Deposits in Lieu
of Retention (if used)

1.1.13.4.16 Guarantee Form
1.1.13.4.17 Agreement and Release of Any and All Claims

1.1.13.5 All Plans, Technical Spegi_fications, and Drawings
1.1.13.6 Any and all addenda to any of the above documents
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1.1.13.7 Any and all change orders or written modifications to the
above documents if approved in writing by the District

1.1.14 Contract Time. The time period stated in the Facilities Lease for the
completion of the Work.

1.1.15 Daily Job Report(s). Daily Project reports prepared by the
Developer's employee(s) who are present on Site, which shall include the

information required herein.
1.1.16 Day(s). Unless otherwise designated, day(s) means calendar day(s).

1.1.17 Department of Industrial Relations (or "DIR"”). DIR is
responsible, among other things, for labor compliance monitoring and
enforcement of California prevailing wage laws and regulations for public
works contracts.

1.1.18 Design Professional in General Responsible Charge. See
definition of Architect above.

1.1.19 Developer. The person or persons identified in the Facilities Lease
as contracting to perform the Work to be done under this Contract, or the
legal representative of such a person or persons.

1.1.20 Dispute. A separate demand by Developer for a time extension, or
payment of money or damages arising from Work done by or on behalf of the
Developer pursuant to the Contract and payment of which is not otherwise
expressly provided for or Developer is not otherwise entitled to; or an amount
of payment disputed by the District.

1.1.21 District. The public agency or the school district for which the Work
is performed. The governing board of the District or its designees will act for
the District in all matters pertaining to the Contract. The District may, at any

time:

1.1.21.1 Direct the Developer to communicate with or provide notice
to the Construction Manager or the Architect on matters for which the
Contract Documents indicate the Developer will communicate with or
provide notice to the District; and/or

1.1.21.2 Direct the Construction Manager or the Architect to
communicate with or direct the Developer on matters for which the
Contract Documents indicate the District will communicate with or
direct the Developer.

1.1.22 Drawings (or “Plans’”). The graphic and pictorial portions of the

Contract Documents showing the design, location, scope and dimensions of
the Work, generally including plans, elevations, sections, details, schedules,
sequence of operation, and diagrams.

1.1.23 DSA. Division of the State A;(;hitect.
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1.1.24 Force Account Directive. A process that may be used when the
District and the Developer cannot agree on a price for a specific portion of
work or before the Developer prepares a price for a specific portion of work
and whereby the Developer performs the work as indicated herein on a time
and materials basis.

1.1.25 Guaranteed Maximum Price. The total monies payable to the
Developer under the terms and conditions of the Contract Documents.

1.1.26 Job Cost Reports. Any and all reports or records detailing the costs
associated with work performed on or related to the Project that Developer
shall maintain for the Project. Specifically, Job Cost Reports shall contain, but
are not limited by or to, the following information: a description of the work
performed or to be performed on the Project; quantity, if applicable, of work
performed (hours, square feet, cubic yards, pounds, etc.) for the Project;
Project budget; costs for the Project to date; estimated costs to complete the
Project; and expected costs at completion. The Job Cost Reports shall also
reflect all Contract cost codes, change orders, elements of non-conforming
work, back charges, and additional services.

1.1.27 Labor Commissioner’s Office (or “Labor Commissioner”). Also
known as the Division of Labor Standards Enforcement ("DLSE"”): Division of
the DIR responsible for adjudicating wage claims, investigating discrimination
and public works complaints, and enforcing Labor Code statutes and
Industrial Welfare Commission orders.

1.1.28 Material Safety Data Sheets (or "MSDS”). A form with data
regarding the properties for potentially harmful substances handled in the
workplace.

1.1.29 Municipal Separate Storm Sewer System (or "MS4"). A system
of conveyances used to collect and/or convey storm water, including, without
limitation, catch basins, curbs, gutters, ditches, man-made channels, and
storm drains.

1.1.30 Plans. See Drawings.

1.1.31 Premises. The real property on which the Site is located.
1.1.32 Product(s). New material, machinery, components, equipment,
fixtures and systems forming the Work, including existing materials or
components required and approved by the District for reuse.

1.1.33 Product Data. Illustrations, standard schedules, performance

charts, instructions, brochures, diagrams, and other information furnished by
the Developer to illustrate a material, product, or system for some portion of

the Work.
1.1.34 Project. The planned undertaking as provided for in the Contract
Documents.
‘
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1.1.35 Project Inspector (or “Inspector”). The individual(s) retained by
the District in accordance with title 24 of the California Code of Regulations to
monitor and inspect the Project.

1.1.36 Project Labor Agreement (or "PLA"”). a prehire collective
bargaining agreement in accordance with Public Contract Code section 2500
et seq. that establishes terms and conditions of employment for a specific
construction project or projects and/or is an agreement described in Section
158(f) of Title 29 of the United States Code.

1.1.37 Program Manager. The individual, partnership, corporation, joint
venture, or any combination thereof, or its authorized representative, named
as such by the District. If no Program Manager is designhated for the Project
that is the subject of the Contract Documents, then all references to Program
Manager herein shall be read to refer to District.

1.1.38 Proposed Change Order. A Proposed Change Order ("PCQ") is a

written request prepared by the Developer requesting that the District, the

Construction Manager and the Architect issue a Change Order based upon a
proposed change to the Work.

1.1.39 Provide. Shall include “provide complete in place,” that is, “furnish
and install,” and “provide complete and functioning as intended in place”
unless specifically stated otherwise.

1.1.40 Qualified SWPPP Practitioners ("QSP"). Certified personnel that
attended a State Water Resources Control Board sponsored or approved
training class and passed the qualifying exam.

1.1.41 Record Drawings. Unless otherwise defined in the Special
Conditions, Reproducible drawings (or Plans) prepared pursuant to the
requirements of the Contract Documents, that reflect all changes made during
the performance of the Work, recording differences between the original
design of the Work and the Work as constructed upon completion of the
Project. See also As-Builts.

1.1.42 Request for Information ("RFI” or “"RFIs”). A written request
prepared by the Developer requesting that the Architect provide additional
information necessary to clarify or amplify an item in the Contract Documents
that the Developer believes is not clearly shown or called for in the Drawings
or Specifications or other portions of the Contract Documents, or to address
problems that have arisen under field conditions.

1.1.43 Request for Substitution for Specified Item. A request by
Developer to substitute an equal or superior material, product, thing, or
service for a specific material, product, thing, or service that has been
designated in the Contract Documents by a specific brand or trade name.

1.1.44 Safety Orders. Written and/or verbal orders for construction issued
by the California Division of Occupational Safety and Health (*Cal/OSHA") or
by the United States Occupational Safety and Health Administration
(\\OSHAI’). '
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1.1.45 Safety Plan. Developer’s safety plan specifically adapted for the
Project. Developer's Safety Plan shall comply with all provisions regarding
Project safety, including all applicable provisions in these Construction
Provisions.

1.1.46 Samples. Physical examples that illustrate materials, products,
equipment, finishes, colors, or workmanship and that, when approved in
accordance with the Contract Documents, establish standards by which
portions of the Work will be judged.

1.1.47 Shop Drawings. All drawings, prints, diagrams, illustrations,
brochures, schedules, and other data that are prepared by the Developer, a
subcontractor, manufacturer, supplier, or distributor, that illustrate how
specific portions of the Work shall be fabricated or installed.

1.1.48 Site. The Project site as shown on the Drawings.

1.1.49 Specifications. That portion of the Contract Documents, Division 1

through Division 49, and all technical sections, and addenda to all of these, if
any, consisting of written descriptions and requirements of a technical nature
of materials, equipment, construction methods and systems, standards, and

workmanship.

1.1.50 State. The State of California.

1.1.51 Storm Water Pollution Prevention Plan (or "SWPPP"”). A
document which identifies sources and activities at a particular facility that
may contribute pollutants to storm water and contains specific control
measures and time frames to prevent or treat such pollutants.

1.1.52 Subcontractor. A contractor and/or supplier who is under contract
with the Developer or with any other subcontractor, regardless of tier, to
perform a portion of the Work of the Project.

1.1,53 Submittal Schedule. The schedule of submittals as provided by
Developer and approved by District.

1.1.54 Surety. The person, firm, or corporation that executes as surety the
Developer’s Performance Bond and Payment Bond, and must be a California
admitted surety insurer as defined in the Code of Civil Procedure section
995.120.

1.1.55 Work. All labor, materials, equipment, components, appliances,
supervision, coordination, and services required by, or reasonably inferred
from, the Contract Documents, that are necessary for the construction and
completion of the Project.

1.2 Laws Concerning the Contract Documents

The Contract is subject to all provisions of the Constitution and laws of California and
the United States governing, controlling, or affecting District, or the property, funds,
operations, or powers of Dis’trict, and such provisions are by this reference made a
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part hereof. Any provision required by law to be included in this Contract shall be
deemed to be inserted.

1.3 No Oral Agreements

No oral agreement or conversation with any officer, agent, or employee of District,
either before or after execution of Contract Documents, shall affect or modify any of
the terms or obligations contained in any of the documents comprising the Contract
Documents.

1.4 No Assignment

Except as specifically permitted in the Facilities Lease, Developer shall not assign
the Contract Documents or any part thereof including, without limitation, any
services or money to become due hereunder without the prior written consent of the
District. Assignment without District’s prior written consent shall be null and void.
Any assighment of money due or to become due under the Contract Documents
shall be subject to a prior lien for services rendered or material supplied for
performance of Work called for under the Contract Documents in favor of all
persons, firms, or corporations rendering services or supplying material to the
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure,
Government Code, Labor Code, and/or Public Contract Code, and shall also be
subject to deductions for liquidated damages or withholding of payments as
determined by District in accordance with the Contract Documents. Developer shall
not assign or transfer in any manner to a Subcontractor or supplier the right to
prosecute or maintain an action against the District.

1.5 Notice and Service Thereof

1.5.1 Any notice from one party to the other or otherwise under the Contract
Documents shall be in writing and shall be dated and signed by the party
giving notice or by a duly authorized representative of that party. Notice shall
not be effective for any purpose whatsoever unless served in one of the
following manners:

1.5.1.1 If notice is given by personal delivery thereof, it shall be
considered delivered on the day of delivery.

1.5.1.2 If notice is given by overnight delivery service, it shall be
considered delivered one (1) day after date deposited, as indicated by
the delivery service.

1.5.1.3 If notice is given by depositing same in United States mail,
enclosed in a sealed envelope, it shall be considered delivered five (5)
days after date deposited, as indicated by the postmarked date.

1.5.1.4 If notice is given by registered or certified mail with postage
prepaid, return receipt requested, it shall be considered delivered on
the day the notice is signed for.

1.6 No Waiver
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The failure of District in any one or more instances to insist upon strict performance
of any of the terms of the Contract Documents or to exercise any option herein
conferred shall not be construed as a waiver or relinquishment to any extent of the
right to assert or rely upon any such terms or option on any future occasion. No
action or failure to act by the District, Architect, or Construction Manager shall
constitute a waiver of any right or duty afforded the District under the Contract
Documents, nor shall any action or failure to act constitute an approval of or
acquiescence on any breach thereunder, except as may be specifically agreed in
writing.

1.7 Substitutions For Specified Items

Developer shall not substitute different items for any items identified in the Contract
Documents without prior written approval of the District, unless otherwise provided
in the Contract Documents.

1.8 Materials and Work

1.8.1 Except as otherwise specifically stated in the Contract Documents,
Developer shall provide and pay for all materials, labor, tools, equipment,
transportation, supervision, temporary constructions of every nature, and all
other services, management, and facilities of every nature whatsoever
necessary to execute and complete the Work, in a good and workmanlike
manner, within the Contract Time.

1.8.2 Unless otherwise specified, all materials shall be new and of the best
guality of their respective kinds and grades as noted or specified, and
workmanship shall be of high quality, and Developer shall use all diligence to
inform itself fully as to the required manufacturer’s instructions and to comply
therewith.

1.8.3 Materials shall be furnished in ample quantities and at such times as to
insure uninterrupted progress of Work and shall be stored properly and
protected from the elements, theft, vandalism, or other loss or damage as
required.

1.8.4 For all materials and equipment specified or indicated in the Drawings
and Specifications, the Developer shall provide all labor, materials,
equipment, and services necessary for complete assemblies and complete
working systems, functioning as intended. Incidental items not indicated on
Drawings, nor mentioned in the Specifications, that can legitimately and
reasonably be inferred to belong to the Work described, or be necessary in
good practice to provide a complete assembly or system, shall be furnished as
though itemized here in every detail. In all instances, material and
equipment shall be installed in strict accordance with each manufacturer’s
most recent published recommendations and specifications.

1.8.5 Developer shall, after award of the Project by District and after
relevant submittals have been approved, place orders for materials and/or
equipment as specified so that delivery of same may be made without delays
to the Work. Deveioper shall, upon demand from District, present
documentary evidence showing that orders have been placed.
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1.8.6 In the event of Developer’s neglect in complying or failure to comply
with the above instructions, District reserves the right, but has no obligation,
to place orders for such materials and/or equipment as the District may deem
advisable so that the Work may be completed by the date specified in the
Facilities Lease, and all expenses incidental to the procuring of said materials
and/or equipment shall be paid for by Developer or deducted from
payment(s) to Developer.

1.8.7 Developer warrants good title to all material, supplies, and equipment
installed or incorporated in Work and agrees upon completion of all Work to
deliver the Site to District, together with all improvements and appurtenances
constructed or placed thereon by it, and free from any claims, liens, or
charges. Developer further agrees that neither it nor any person, firm, or
corporation furnishing any materials or labor for any work covered by the
Contract Documents shall have any right to lien any portion of the Premises
or any improvement or appurtenance thereon, except that Developer may
install metering devices or other equipment of utility companies or of political
subdivision, title to which is commonly retained by utility company or political
subdivision. In the event of installation of any such metering device or
equipment, Developer shall advise District as to owner thereof.

1.8.8 Nothing contained in this Article, however, shall defeat or impair the
rights of persons furnishing materials or labor under any bond given by
Developer for their protection or any rights under any law permitting such
protection or any rights under any law permitting such persons to look to
funds due Developer in hands of District (e.g., Stop Payment Notices), and
this provision shall be inserted in all subcontracts and material contracts and
notice of its provisions shall be given to all persons furnishing material for
Work when no formal contract is entered into for such material.

1.8.9 Title to new materials and/or equipment for the Work of the Contract
Documents and attendant liability for its protection and safety shall remain
with Developer until incorporated in the Work of the Contract Documents and
accepted by District. No part of any materials and/or equipment shall be
removed from its place of storage except for immediate installation in the
Work of the Contract Documents. Should the District, in its discretion, allow
the Developer to store materials and/or equipment for the Work off-site,
Developer will store said materials and/or equipment at a bonded warehouse
and with appropriate insurance coverage at no cost to District. Developer
shall keep an accurate inventory of all materials and/or equipment in a
manner satisfactory to District or its authorized representative and shall, at
the District’s request, forward it to the District.

2. [Reserved]
3. Architect

3.1  The Architect shall represent the District during the Project and will observe
the progress and quality of the Work on behalf of the District. Architect shall have
the authority to act on behalf of District to the extent expressly provided in the
Contract Doguments and to the extent determined by District. Architect shall have
authority to reject materials, workmanship, and/or the Work whenever rejection may
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be necessary, in Architect’s reasonabie opinion, to insure the proper execution of the
Contract Documents.

3.2  Architect shall, with the District and on behalf of the District, determine the
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the
Specifications, Drawings, and shall, with the District, interpret all other Contract
Documents.

3.3  Architect shall have all authority and responsibility established by law,
including title 24 of the California Code of Regulations.

3.4  Developer shall provide District and the Construction Manager with a copy of
all written communication between Developer and Architect at the same time as that
communication is made to Architect, including, without limitation, all RFIs,
correspondence, submittals, claims, and change order requests.

4. Construction Manager

4.1  If a Construction Manager is used on this Project (“"Construction Manager” or
“"CM"), the Construction Manager will provide administration of the Contract
Documents on the District's behalf. After execution of the Contract Documents, all
correspondence and/or instructions from Developer and/or District shall be
forwarded through the Construction Manager. The Construction Manager will not be
responsible for and will not have control or charge of construction means, methods,
techniques, sequences, or procedures or for safety precautions in connection with
the Work, which shall all remain the Developer’s responsibility.

4.2 The Construction Manager, however, will have authority to reject materials
and/or workmanship not conforming to the Contract Documents, as determined by
the District, the Architect, and/or the Project Inspector. The Construction Manager
shall also have the authority to require special inspection or testing of any portion of
the Work, whether it has been fabricated, installed, or fully completed. Any decision
made by the Construction Manager in good faith, shall not give rise to any duty or
responsibility of the Construction Manager to: the Developer, any Subcontractor, or
their agents, employees, or other persons performing any of the Work. The
Construction Manager shall have free access to any or all parts of Work at any time.

4.3 If the District does not use a Construction Manager on this Project, all
references to Construction Manager or CM shall be read as District.

5. Inspector, Inspections, and Tests

5.1 Project Inspector

5.1.1 One or more Project Inspector(s), including special Project
Inspector(s), as required, will be assigned to the Work by District, in
accordance with requirements of title 24, part 1, of the California Code of
Regulations, to enforce the building code and monitor compliance with Plans
and Specifications for the Project previously approved by the DSA. Duties of
Project Inspector(s) are specifically defined in section 4-342 of said part 1 of

title 24.
1 4
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5.1.2 No Work shall be carried on except with the knowledge and under the
inspection of the Project Inspector(s). The Project Inspector(s) shall have
free access to any or all parts of Work at any time. Developer shall furnish
Project Inspector(s) reasonable opportunities for obtaining such information
as may be necessary to keep Project Inspector(s) fully informed respecting
progress and manner of work and character of materials, including, but not
limited to, submission of form DSA 156 (or the most current version
applicable at the time the Work is performed) to the Project Inspector at least
48 hours in advance of the commencement and completion of construction of
each and every aspect of the Work. Forms are available on the DSA’s website
at: http://www.dgs.ca.gov/dsa/Forms.aspx. Inspection of Work shall not
relieve Developer from an obligation to fulfill the Contract Documents.

Project Inspector(s) and the DSA are authorized to suspend work whenever
the Developer and/or its Subcontractor(s) are not complying with the
Contract Documents. Any work stoppage by the Project Inspector(s) and/or
DSA shall be without liability to the District. Developer shall instruct its
Subcontractors and employees accordingly.

5.1.3 If Developer and/or any Subcontractor requests that the Project
Inspector(s) perform any inspection off-Site, this shall only be done if it is
allowable pursuant to applicable regulations and DSA approval, if the Project
Inspector(s) agree to do so, and at the expense of the Developer.

5.2 Tests and Inspections

5.2.1 Tests and Inspections shall comply with title 24, part 1, California
Code of Regulations, group 1, article 5, section 4-335, and with the provisions
of the Specifications.

5.2.2 The District will select an independent testing laboratory to conduct
the tests. Selection of the materials required to be tested shall be by the
laboratory or the District's representative and not by the Developer. The
Developer shall notify the District's representative a sufficient time in advance
of its readiness for required observation or inspection. This notice shall be
provided, at a minimum, seventy-two (72) hours prior to the inspection of the
material that needs to be tested.

5.2.3 The Developer shall notify the District's representative a sufficient time
in advance of the manufacture of material to be supplied under the Contract
Documents that must by terms of the Contract Documents be tested so that
the District may arrange for the testing of same at the source of supply. This
notice shall be provided, at a minimum, seventy-two (72) hours prior to the
manufacture of the material that needs to be tested.

5.2.4 Any material shipped by the Developer from the source of supply prior
to having satisfactorily passed such testing and inspection or prior to the
receipt of notice from said representative that such testing and inspection will
not be required, shall not be incorporated into and/or onto the Project.

5.2.5 The District will select the testing laboratory and pay for the costs for
all tests and inspections. Developer shall reimburse the District for any and

I all laboratory costs or other testing costs for any materials found to be not in
compliance with the Contract Documents. At the District’s discretion, District
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may elect to deduct laboratory or other testing costs for noncompliant
materials from the Guaranteed Maximum Price, and such deduction shall not
constitute a withholding.

5.3 Costs for After Hours and/or Off Site Inspections

If the Developer performs Work outside the Inspector’s regular working hours, costs
of any inspections required outside regular working hours shall be borne by the
Developer and may be invoiced to the Developer by the District or the District may
deduct those expenses from the next Tenant Improvement Payment.

6. Developer

Developer shall construct and complete, in a good and workmanlike manner, the Work for
the Guaranteed Maximum Price including any adjustment(s) to the Guaranteed Maximum
Price pursuant to provisions herein regarding changes to the Guaranteed Maximum Price.
Except as otherwise noted, Developer shall provide and pay for all labor, materials,
equipment, permits (excluding DSA), fees, licenses, facilities, transportation, taxes, bonds
and insurance, and services necessary for the proper execution and completion of the Work,
except as indicated herein.

6.1 Status of Developer

6.1.1 Developer is and shall at all times be deemed to be an independent
contractor and shall be wholly responsible for the manner in which it and its
Subcontractors perform the services required of it by the Contract
Documents. Nothing herein contained shall be construed as creating the
relationship of employer and empioyee, or principal and agent, between the
District, or any of the District's employees or agents, and Developer or any of
Developer’s Subcontractors, agents or employees. Developer assumes
exclusively the responsibility for the acts of its agents and employees as they
relate to the services to be provided during the course and scope of their
employment. Developer, its Subcontractors, and its agents and employees
shall not be entitled to any rights or privileges of District employees. District
shall be permitted to monitor the Developer’s activities to determine
compliance with the terms of the Contract Documents.

6.1.2 As required by law, Developer and all Subcontractors shall be properly
licensed and regulated by the Contractors State License Board, 9821 Business
Park Drive, Sacramento, California 95827 (Post Office Box 26000,
Sacramento, California 95826), http://www.cslb.ca.gov.

6.1.3 As required by law, Developer and all Subcontractors shall be properly
registered as public works contractors by the Department of Industrial
Relations at
https://efiling.dir.ca.gov/PWCR/ActionServiet?action=displayPWCRegistration
Form or current URL.

6.1.4 Developer represents that it has no existing interest and will not
acquire any interest, direct or indirect, which could conflict in any manner or
i degree with the performance of Work required under this Contract and that
f no person having any such interest shall be employed by Developer.
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6.2 Project Inspection Card(s)

Developer shall verify that forms DSA 152 (or most current version applicable at the
time the Work is performed) are issued for the Project prior to the commencement of
construction.

6.3 Developer’s Supervision

6.3.1 During progress of the Work, Developer shall keep on the Premises,
and at all other locations where any Work related to the Contract is being
performed, an experienced and competent project manager and construction
superintendent who are employees of the Developer, to whom the District
does not object and at least one of whom shall be fluent in English, written
and verbal.

6.3.2 The project manager and construction superintendent shall both speak
fluently the predominant language of the Developer’'s employees.

6.3.3 Before commencing the Work herein, Developer shall give written
notice to District of the name of its project manager and construction
superintendent. Neither the Developer’s project manager nor construction
superintendent shall be changed except with prior written notice to District.

If the Developer’s project manager and/or construction superintendent proves
to be unsatisfactory to Developer, or to District, any of the District's
employees, agents, the Construction Manager, or the Architect, Developer
shall immediately notify District in writing before any change occurs, but no
less than two (2) business days prior. Any replacement of the project
manager and/or construction superintendent shall be made promptly and
must be satisfactory to the District. The Developer’s project manager and
construction superintendent shall each represent Developer, and all directions
given to Developer’s project manager and/or construction superintendent
shall be as binding as if given to Developer.

6.3.4 Developer shall give efficient supervision to Work, using its best skill
and attention. Developer shall carefully study and compare all Contract
Documents, Drawings, Specifications, and other instructions and shall at once
report to District, Construction Manager, and Architect any error,
inconsistency, or omission that Developer or its employees and
Subcontractors may discover, in writing, with a copy to District's Project
Inspector(s). Developer shall have responsibility for discovery of errors,
inconsistencies, or omissions.

6.3.5 All contractors doing work on the Project will provide their workers
with identification badges. These badges will be worn by all members of the
contractor's staff who are working in a District facility.

6.3.5.1 Badges must be filled out in full and contain the foliowing
information:

6.3.5.1.1 Name of contractor

6.3.5.1.2 Name of employee
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6.3.5.1.3 Contractor's address and phone number

6.3.5.2 Badges are to be worn when the Developer or his/her
employees are on site and must be visible at all times. Contractors
must inform their employees that they are required to allow District
employees, the Architect, the Construction Manager, the Program
Manager, or the Project Inspector to review the information on the
badges upon request.

6.3.5.3 Continued failure to display identification badges as required
by this policy may result in the individual being removed from the
Project or assessment of fines against the contractor.

6.4 Duty to Provide Fit Workers

6.4.1 Developer and Subcontractor(s) shall at all times enforce strict
discipline and good order among their employees and shall not employ any
unfit person or anyone not skilled in work assigned to that person. It shall be
the responsibility of Developer to ensure compliance with this requirement.
District may require Developer to permanently remove unfit persons from
Project Site.

6.4.2 Any person in the employ of Developer or Subcontractor(s) whom
District may deem incompetent or unfit shall be excluded from working on the
Project and shall not again be employed on the Project except with the prior
written consent of District.

6.4.3 The Developer shall furnish labor that can work in harmony with all
other elements of labor employed or to be employed in the Work.

6.4.4 If Developer intends to make any change in the name or legal nature
of the Developer’s entity, Developer shall first notify the District in writing
prior to making any contemplated change. The District shall determine in
writing if Developer’s intended change is permissible while performing the
Work.

6.5 Field Office
6.5.1 Developer shall provide on the Work Site a temporary office.
6.6 Purchase of Materials and Equipment
The Developer is required to order, obtain, and store materials and equipment
sufficiently in advance of its Work at no additional cost or advance payment from
District to assure that there will be no delays.
6.7 Documents on Work
6.7.1 Developer shall at all times keep on the Work Site, or at another
location as the District may authorize in writing, one legible copy of all
Contract Documents, including Addenda and Change Orders, and Titles 19

and 24 of the California Code of Regulations, the specified edition(s) of the
Uniform Building Code, all approved Drawings, Plans, Schedules, and
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Specifications, and all codes and documents referred to in the Specifications,
and made part thereof. These documents shall be kept in good order and
available to District, Construction Manager, Architect, Architect’s
representatives, the Project Inspector(s), and all authorities having
jurisdiction. Developer shall be acquainted with and comply with the
provisions of these titles as they relate to this Project. (See particularly the
duties of Contractor, Title 24, Part 1, California Code of Regulations, Section
4-343.) Developer shall also be acquainted with and comply with all
California Code of Regulations provisions relating to conditions on this Project,
particularly Titles 8 and 17. Developer shall coordinate with Architect and
Construction Manager and shall submit its verified report(s) according to the
requirements of Title 24.

6.7.2 Daily Job Reports

6.7.2.1 Developer shall maintain, at a minimum, at least one (1)
set of Daily Job Reports on the Project. These must be prepared by
the Developer's employee(s) who are present on Site, and must
include, at a minimum, the following information:

6.7.2.1.1 A brief description of all Work performed on that
day.

6.7.2.1.2 A summary of all other pertinent events and/or
occurrences on that day.

6.7.2.1.3 The weather conditions on that day.

6.7.2.1.4 A list of all Subcontractor(s) working on that day,
including DIR registration numbers.

6.7.2.1.5 A list of each Developer employee working on that
day and the total hours worked for each employee.

6.7.2.1.6 A complete list of all equipment on Site that day,
whether in use or not.

6.7.2.1.7 A complete list of all materials, supplies, and
equipment delivered on that day.

6.7.2.1.8 A complete list of all inspections and tests
performed on that day.

6.7.2.2 Each day Developer shall provide a copy of the previous
day’s Daily Job Report to the District or the District’s Construction
Manager.

6.8 Preservation of Records

Developer shall maintain, and District shall have the right to inspect, Developer’s
financial records for the Project, including, without limitation, Job Cost Reports for
the Project in compliance with the criteria set forth herein. The District shall have
the right to examine and audit all Daily Job Reports or other Project records of
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Developer’'s project manager(s), project superintendent(s), and/or project
foreperson(s), all certified payroll records and/or related documents including,
without limitation, Job Cost Reports, payroll, payment, timekeeping and tracking
documents; and as it pertains to change orders, all books, estimates, records,
contracts, documents, cost data, subcontract job cost reports, and other data of the
Developer, any Subcontractor, and/or supplier, including computations and
projections related to estimating, negotiating, pricing, or performing the Work or
modification, in order to evaluate the accuracy, completeness, and currency of the
cost, manpower, coordination, supervision, or pricing data at no additional cost to
the District. These documents may be duplicative and/or be in addition to any
documents held in escrow by the District. The Developer shall make available at its
office at all reasonable times the materials described in this paragraph for the
examination, audit, or reproduction until three (3) years after final payment under
this Facilities Lease. Notwithstanding the provisions above, Developer shall provide
any records requested by any governmental agency, if available, after the time set
forth above.

6.9 Integration of Work

6.9.1 Developer shall do all cutting, fitting, patching, and preparation of
Work as required to make its several parts come together properly, to fit it to
receive or be received by work of other contractors, and to coordinate
tolerances to various pieces of work, showing upon, or reasonably implied by,
the Drawings and Specifications for the completed structure, and shall
conform them as District and/or Architect may direct.

6.9.2 Developer shall make its own layout of lines and elevations and shall
be responsible for the accuracy of both Developer’s and Subcontractors' work
resulting therefrom.

6.9.3 Developer and all Subcontractors shall take all field dimensions
required in performance of the Work, and shall verify all dimensions and
conditions on the Site. All dimensions affecting proper fabrication and
installation of all Work must be verified prior to fabrication by taking field
measurements of the true conditions. If there are any discrepancies between
dimensions in drawings and existing conditions which will affect the Work,
Developer shall bring such discrepancies to the attention of the District and
Architect for adjustment before proceeding with the Work.

6.9.4 All costs caused by noncompliant, defective, or delayed Work shall be
borne by Developer, inclusive of repair work.

6.9.5 Developer shall not endanger any work performed by it or anyone else
by cutting, excavating, or otherwise altering work and shall not cut or alter
work of any other contractor except with consent of District.

6.10 Notifications

6.10.1Developer shall notify the Architect and Project Inspector, in writing, of
the commencement of construction of each and every aspect of the Work at
least 48 hours in advance by submitting form DSA 156 (or the most current
version applicable at the time the Work is performed) to the Project
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Inspector. Forms are available on the DSA’s website at:
http://www.dgs.ca.gov/dsa/Forms.aspx.

6.10.2Developer shall notify the Architect and Project Inspector, in writing, of
the completion of construction of each and every aspect of the Work at |east
48 hours in advance by submitting form DSA 156 (or the most current version
applicable at the time the Work is performed) to the Project Inspector.

6.11 Obtaining of Permits, Licenses and Registrations

Developer shall secure and pay for any permits (except DSA), licenses, registrations,
approvals, and certificates necessary for prosecution of Work, including but not
limited to those listed in the Special Conditions, Exhibit D-1, if any, before the date
of the commencement of the Work or before the permits, licenses, registrations,
approvals and certificates are legally required to continue the Work without
interruption. The Developer shall obtain and pay, only when legally required, for all
licenses, approvals, registrations, permits, inspections, and inspection certificates
required to be obtained from or issued by any authority having jurisdiction over any
part of the Work included in the Contract Documents. All final permits, licenses,
registrations, approvals and certificates shall be delivered to District before demand
is made for final payment. The costs associated with said permits, licenses,
registrations, approvals and certificates shall be direct reimbursement items and are
not subject to any markup.

6.12 Royalties and Patents

6.12.1 Developer shall obtain and pay, when legally required, all royalties
and license fees necessary for prosecution of Work before the €earlier of the
date of the commencement of the Work or the date the license is legally
required to continue the Work without interruption. Developer shall defend
suits or claims of infringement of patent, copyright, or other rights and shall
hold the District, Construction Manager and the Architect harmless and
indemnify them from loss on account thereof except when a particular design,
process, or make or model of product is required by the Contract Documents.
However, if the Developer has reason to believe that the required design,
process, or product is an infringement of a patent or copyright, the Developer
shall indemnify and defend the District, Construction Manager and Architect
against any loss or damage.

6.12.2 The review by the District, Construction Manager or Architect of any
method of construction, invention, appliance, process, article, device, or
material of any kind shall be only as to its adequacy for the Work and shall
not constitute approve use by the Developer in violation of any patent or
other rights of any person or entity.

6.13 Work to Comply With Applicable Laws and Regulations

6.13.1 Developer shall give all notices and comply with the following specific
laws, ordinances, rules, and regulations and all other applicable laws,
ordinances, rules, and regulations bearing on conduct of Work as indicated
and specified, including but not limited to the appropriate statutes and
administrative code sections. If Developer observes that Drawings and
Specifications are at variance with any applicable laws, ordinances, rules and
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regulations, or should Developer become aware of the development of
conditions not covered by Contract Documents that may result in finished
Work being at variance therewith, Developer shall promptly notify District in
writing and any changes deemed necessary by District shall be made as
provided in this Exhibit D for changes in Work.

6.13.1.1 National Electrical Safety Code, U. S. Department of
Commerce

6.13.1.2 National Board of Fire Underwriters’ Regulations

6.13.1.3 International Building Code, latest addition, and the
California Code of Regulations, title 24, and other amendments

6.13.1.4 Manual of Accident Prevention in Construction, latest
edition, published by A.G.C. of America

6.13.1.5 Industrial Accident Commission’s Safety Orders, State of
California

6.13.1.6 Regulations of the State Fire Marshall (title 19, California
Code of Regulations) and Pertinent Local Fire Safety Codes

6.13.1.7 Americans with Disabilities Act
6.13.1.8 Education Code of the State of California
6.13.1.9 Government Code of the State of California

6.13.1.10 Labor Code of the State of California, division 2, part 7,
Public Works and Public Agencies

6.13.1.11 Public Contract Code of the State of California
6.13.1.12 California Art Preservation Act

6.13.1.13 U. S. Copyright Act

6.13.1.14 U. S. Visual Artists Rights Act

6.13.2 Developer shall comply with all applicable mitigation measures, if any,
adopted by any public agency with respect to this Project pursuant to the
California Environmental Quality Act (Public Resources Code section 21000 et

seq.).

6.13.3 If Developer performs any Work that it knew, or through exercise of
reasonable care should have known, to be contrary to any applicable laws,
ordinance, rules, or regulations, Developer shall bear all costs arising
therefrom and arising from the correction of said Work.

6.13.4 Where Specifications or Drawings state that materials, processes, or
procedures must be approved by the DSA, State Fire Marshall, or other body
or agency, Developer shall use its best efforts to satisfy the requirements of
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such bodies or agencies applicable at the time the Work is performed, and as
determined by those bodies or agencies.

6.14 Safety/Protection of Persons and Property

6.14.1 The Developer will be solely and completely responsible for conditions
of the Work Site, including safety of all persons and property during
performance of the Work. This requirement will apply continuously and not
be limited to normal working hours.

6.14.2 The wearing of hard hats will be mandatory at all times for all
personnel on Site. Developer shall supply sufficient hard hats to properly
equip all employees and visitors.

6.14.3 Any construction review of the Developer’s performance is not
intended to include review of the adequacy of the Developer’s safety
measures in, on, or near the Work Site.

6.14.4 Implementation and maintenance of safety programs shall be the sole
responsibility of the Developer.

6.14.5 The Developer shall furnish to the District a copy of the Developer's
safety plan within the time frame indicated in the Contract Documents and
specifically adapted for the Project.

6.14.6 Developer shall be responsible for all damages to persons or property
that occur as a result of its fault or negligence in connection with the
prosecution of the Contract Documents and shall take all necessary measures
and be responsible for the proper care and completion and final acceptance
by District. All Work shall be solely at Developer’s risk.

6.14.7 Developer shall take, and require Subcontractors to take, all
necessary precautions for safety of workers on the Project and shall comply
with all applicable federal, state, local, and other safety laws, standards,
orders, rules, regulations, and building codes to prevent accidents or injury to
persons on, about, or adjacent to premises where Work is being performed
and to provide a safe and healthful place of employment. Developer shall
furnish, erect, and properly maintain at all times, all necessary safety devices,
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen
for protection of workers and the public and shall post danger signs warning
against hazards created by such features in the course of construction.

6.14.8 Hazards Control —Developer shall store volatile wastes in approved
covered metal containers and remove them from the Site daily. Developer
shall prevent accumulation of wastes that create hazardous conditions.
Developer shall provide adequate ventilation during use of volatile or noxious
substances.

6.14.9 Developer shall designate a responsible member of its organization on
the Project, whose duty shall be to post information regarding protection and
obligations of workers and other notices required under occupational safety
and health laws, to comply with reporting and other occupational safety
requirements, and to protect the life, safety, and health of workers. Name
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and position of person so designated shall be reported to District by
Developer.

6.14.10 Developer shall correct any violations of safety laws, rules, orders,
standards, or regulations. Upon the issuance of a citation or notice of
violation by the Division of Occupational Safety and Health, Developer shall
correct such violation promptly.

6.14.11 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

6.14.12 In an emergency affecting safety of life or of work or of adjoining
property, Developer, without special instruction or authorization, shall act, at
its discretion, to prevent such threatened loss or injury. Any compensation
claimed by Developer on account of emergency work shall be determined by
agreement.

6.14.13 All salvage materials will become the property of the Developer and
shall be removed from the Site unless otherwise called for in the Contract
Documents. However, the District reserves the right to designate certain
items of value that shall be turned over to the District unless otherwise
directed by District.

6.14.14 All connections to public utilities and/or existing on-site services
shall be made and maintained in such a manner as to not interfere with the
continuing use of same by the District during the entire progress of the Work.

6.14.15 Developer shall provide such heat, covering, and enclosures as are
necessary to protect all Work, materials, equipment, appliances, and tools
against damage by weather conditions, such as extreme heat, cold, rain,
snow, dry winds, flooding, or dampness.

6.14.16 The Developer shall protect and preserve the Work from all damage
or accident, providing any temporary roofs, window and door coverings,
boxings, or other construction as required by the Architect. The Developer
shall be responsible for existing structures, walks, roads, trees, landscaping,
and/or improvements in working areas; and shall provide adequate protection
therefor. If temporary removal is necessary of any of the above items, or
damage occurs due to the Work, the Developer shall replace same at his
expense with same kind, quality, and size of Work or item damaged. This
shall include any adjoining property of the District and others.

6.14.17 Developer shall take adequate precautions to protect existing roads,
sidewalks, curbs, pavements, utilities, adjoining property, and structures
(including, without limitation, protection from settlement or loss of lateral
support), and to avoid damage thereto, and repair any damage thereto
caused by construction operations.

6.14.18 Developer shall confine apparatus, the storage of materials, and the
operations of workers to limits indicated by law, ordinances, permits, or
directions of Architect, and shall not interfere with the Work or unreasonably
encumber Premises or overload any structure with materials. Developer shall
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enforce all instructions of District and Architect regarding signs, advertising,
fires, and smoking, and require that all workers comply with all regulations
while on Project Site.

6.14.19 Developer, Developer's employees, Subcontractors, Subcontractors’
employees, or any person associated with the Work shall conduct themselves
in @ manner appropriate for a school site. No verbal or physical contact with
neighbors, students, and faculty, profanity, or inappropriate attire or behavior
will be permitted. District may require Developer to permanently remove
non-complying persons from Project Site.

6.14.20 Developer shall take care to prevent disturbing or covering any
survey markers, monuments, or other devices marking property boundaries
or corners. If such markers are disturbed, Developer shall have a civil
engineer, registered as a professional engineer in California, replace them at
no cost to District,

6.14.21 In the event that the Developer enters into any agreement with
owners of any adjacent property to enter upon the adjacent property for the
purpose of performing the Work, Developer shall fully indemnify, defend, and
hold harmless each person, entity, firm, or agency that owns or has any
interest in adjacent property. The form and content of the agreement of
indemnification shall be approved by the District prior to the commencement
of any Work on or about the adjacent property. The Developer shall also
indemnify the District as provided in the indemnification provision herein.
These provisions shall be in addition to any other requirements of the owners
of the adjacent property.

6.15 General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities ("General Permit”)

6.15.1 Developer acknowledges that all California school districts are
obligated to develop and implement the following requirements for the
discharge of storm water to surface waters from its construction and land
disturbance activities (storm water requirements), without limitation:

6.15.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4
is a system of conveyances used to collect and/or convey storm water,
including, without limitation, catch basins, curbs, gutters, ditches,
man-made channels, and storm drains.

6.15.1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that
contains specific best management practices ("BMPs”) and establishes
numeric effluent limitations at:

6.15.1.2.1 Sites where the District engages in maintenance
(e.qg., fueling, cleaning, repairing) or transportation activities.

6.15.1.2.2 Construction sites where:

6.15.1.2.2.1 One (1) or more acres of soil will be
disturbed, or
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6.15.1.2.2.1.1 The Project is part of a larger
common plan of development that disturbs more
than one (1) acre of soil.

6.15.2 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

6.15.3 At no additional cost to the District, Developer shall provide a
Qualified Storm Water Practitioner who shall be onsite and implement and
monitor any and all SWPPP requirements applicable to the Project, including
but not limited to:

6.15.3.1 At least forty eight (48) hours prior to a forecasted rain
event, implementing the Rain Event Action Plan (REAP) for any rain
event requiring implementation of the REAP, including any erosion and
sediment control measures needed to protect all exposed portions of
the site; and

6.15.3.2 Monitoring any Numeric Action Levels (NALs), if applicable.
6.16 Working Evenings and Weekends

Developer may be required to work increased hours, evenings, and/or weekends at
no additional cost to the District. Developer shall give the District seventy-two (72)
hours' notice prior to performing any evening and/or weekend work. Developer shall
perform all evening and/or weekend work in compliance with all applicable rules,
regulations, laws, and local ordinances including, without limitation, all noise and
light limitations. Developer shall reimburse the District for any increased or
additional Inspector charges as a result of the Developer’s increased hours, or
evening and/or weekend work.

6.17 Cleaning Up

6.17.1 The Developer shall provide all services, labor, materials, and
equipment necessary for protecting and securing the Work, all school
occupants, furnishings, equipment, and building structure from damage until
its completion and final acceptance by District. Dust barriers shall be
provided to isolate dust and dirt from construction operations. At completion
of the Work and portions thereof, Developer shall clean to the original state
any areas beyond the Work area that become dust laden as a result of the
Work. The Developer must erect the necessary warning signs and barricades
to ensure the safety of all school occupants. The Developer at all times must
maintain good housekeeping practices to reduce the risk of fire damage and
must make a fire extinguisher, fire blanket, and/or fire watch, as applicable,
available at each location where cutting, braising, soldering, and/or welding is
being performed or where there is an increased risk of fire.

6.17.2 Developer at all times shall keep Premises, including property
immediately adjacent thereto, free from debris such as waste, rubbish
(including personal rubbish of workers, e.g., food wrappers, etc.), and excess
materials and equipment caused by the Work. Developer shall not leave
debris under, in, or about the Premises (or surrounding property or
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neighborhood), but shall promptly remove same from the Premises on a daily
basis. If Developer fails to clean up, District may do so and the cost thereof
shall be charged to Developer. If the Contract calls for Work on an existing
facility, Developer shall also perform specific clean-up on or about the
Premises upon request by the District as it deems necessary for the
continuing education process. Developer shall comply with all related
provisions of the Specifications.

6.17.3 If the Construction Manager, Architect, or District observes the
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition.

6.17.4 Should the Developer fail to perform the required clean-up, or should
the clean-up be deemed unsatisfactory by the District, the District will then
perform the clean-up. All cost associated with the clean-up work (including
all travel, payroll burden, and costs for supervision) will be deducted from the
Guaranteed Maximum Price, or District may withhold those amounts from
payment(s) to Developer.

7. Subcontractors

7.1 Developer shall provide the District with information for all of Developer’s
Subcontracts and Subcontractors as indicated in the Developer’s Submittals and
Schedules Section herein.

7.2  No contractual relationship exists between the District and any Subcontractor,
supplier, or sub-subcontractor by reason of the Contract Documents.

7.3  Developer agrees to bind every Subcontractor by terms of the Contract
Documents as far as those terms that are applicable to Subcontractor’s work
including, without limitation, all labor, wage & hour, apprentice and related
provisions and requirements. If Developer subcontracts any part of the Work called
for by the Contract Documents, Developer shall be as fully responsible to District for
acts and omissions of any Subcontractor and of persons either directly or indirectly
employed by any Subcontractor, including Subcontractor caused Project delays, as it
is for acts and omissions of persons directly employed by Developer. The divisions
or sections of the Specifications and/or the arrangements of the drawings are not
intended to control the Developer in dividing the Work among Subcontractors or limit
the work performed by any trade.

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor
under the Contract Documents shall not in any way relieve Developer of any
obligations under the Contract Documents and no such consent shall be deemed to
waive any provisions of the Contract Documents.

7.5 Developer is directed to familiarize itself with sections 1720 through 1861 of
the Labor Code of the State of California, as regards the payment of prevailing
wages and related issues, and to comply with all applicable requirements therein
including, without limitation, section 1775 and the Developer’'s and Subcontractors’
obligations and liability for violations of prevailing wage law and other applicable
faws.

pe

ExHIBIT D TO FACILITIES LEASE PAGE 23 oF 80
CLAREMONT MIDDLE SCHOOL LLB PHASE 1 DEMOLITION OF OLD CAFETERIA
DWK DMS 3215888v1




7.6  Developer shall be responsible for the coordination of the trades,
Subcontractors, sub-subcontractors, and material or equipment suppliers working on
the Project.

7.6.1 If the Contract is valued at $1 million or more and plans to use state
bond funds, then Developer is responsible for ensuring that first-tier
Subcontractors holding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42,
C-43, and/or C-46 licenses, are prequalified by the District to work on the
Project pursuant to Public Contract Code section 20111.6.

7.6.2 Developer is responsible for ensuring that all Subcontractors are
properly registered as public works contractors by the Department of
Industrial Relations.

7.7 Developer is solely responsible for settling any differences between the
Developer and its Subcontractor(s) or between Subcontractors.

7.8 Developer must include in all of its subcontracts the assignment provisions
indicated in the Termination section of these Construction Provisions.

8. Other Contracts/Contractors

8.1 District reserves the right to let other contracts, and/or to perform work with
its own forces, in connection with the Project. Developer shall afford other
contractors reasonable opportunity for introduction and storage of their materials
and execution of their work and shall properly coordinate and connect Developer’s
Work with the work of other contractors.

8.2 Developer shall protect the work of any other contractor that Developer
encounters while working on the Project.

8.3 If any part of Developer’'s Work depends for proper execution or results upon
work of District or any other contractor, the Developer shall visually inspect, and
with reasonable effort, physically inspect all accessible portions of District’s or any
other contractor’s work and, before proceeding with its Work, promptly report to the
District in writing any defects in District’s or any other contractor’s work that render
Developer's Work unsuitable for proper execution and results. Developer shall be
held accountable for damages to District for District’s or any other contractor’'s work
that Developer failed to inspect or should have inspected. Developer’s failure to
inspect and report shall constitute Developer’s acceptance of all District’s or any
other contractor’s work as fit and proper for reception of Developer’'s Work, except as
to defects that may develop in District’s or any other contractor’s work after
execution of Developer’s Work and not caused by execution of Developer’s Work.

8.4 To ensure proper execution of its subsequent Work, Developer shall measure
and inspect Work already in place and shall at once report to the District in writing
any discrepancy between that executed Work and the Contract Documents.

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and
nature of District’s or any other contracts that have been or may be awarded by
District in prosecution of the Project to the end that Developer may perform under
the Contract in light of the other contracts, if any.
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8.6 Nothing herein contained shall be interpreted as granting to Developer
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not
cause any unnecessary hindrance or delay to the use and/or school operation(s) of
the Premises and/or to District or any other contractor working on the Project. If
simultaneous execution of any contract or school operation is likely to cause
interference with performance of Developer’s obligations under the Contract
Documents, Developer shall coordinate with those contractor(s), person(s), and/or
entity(s) and shall notify the District of the resolution.

9. Drawings and Specifications

9.1 A complete list of all Drawings that form a part of the Contract Documents are
to be found as an index on the Drawings themselves, and/or may be provided to the
Developer and/or in the Table of Contents.

9.2 Materials or Work described in words that so applied have a well-known
technical or trade meaning shall be deemed to refer to recognized standards, unless
noted otherwise.

9.3 Trade Name or Trade Term

It is not the intention of the Contract Documents to go into detailed descriptions of
any materials and/or methods commonly known to the trade under “trade name” or
“trade term.” The mere mention or notation of “trade name” or “trade term” shall be
considered a sufficient notice to Developer that it will be required to complete the
work so named, complete, finished, and operable, with all its appurtenances,
according to the best practices of the trade.

9.4 The naming of any material and/or equipment shall mean furnishing and
installing of same, including all incidental and accessory items thereto and/or labor
therefor, as per best practices of the trade(s) involved, unless specifically noted
otherwise.

9.5 Contract Documents are complementary, and what is called for by one shall
be binding as if called for by all. As such, Drawings and Specifications are intended
to be fully cooperative and to agree. However, if Developer observes that Drawings
and Specifications are in conflict with the Contract Documents, Developer shall
promptly notify District and Architect in writing, and any necessary changes shall be
made as provided in the Contract Documents.

9.6 Figured dimensions shall be followed in preference to scaled dimensions, and
the Developer shall make all additional measurements necessary for the work and
shall be responsible for their accuracy. Before ordering any material or doing any
work, each Developer shall verify all measurements at the building and shall be
responsible for the correctness of same.

9.7 Should any question arise concerning the intent or meaning of the Contract
Documents, including the Plans and Specifications, the question shall be submitted to
the District for interpretation. If a conflict exists in the Contract Documents, these
Construction Provisions shall control over the Facilities Lease, which shall control
over the Site Lease, which shall control over Division 1 Documents, which shall
control over Division 2 through Division 49 documents, which shall contrL'JI over
figured dimensions, which shall control over large-scale drawings, which shall control
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over small-scale drawings. In no case shall a document calling for lower quality
and/or guantity of material or workmanship control. However, in the case of
discrepancy or ambiguity solely between and among the Drawings and
Specifications, the discrepancy or ambiguity shall be resolved in favor of the
interpretation that will provide District with the functionally complete and operable
Project described in the Drawings and Specifications.

9.8 Drawings and Specifications are intended to comply with all laws, ordinances,
rules, and regulations of constituted authorities having jurisdiction, and where
referred to in the Contract Documents, the laws, ordinances, rules, and regulations
shall be considered as a part of the Contract Documents within the limits specified.

9.9 As required by Section 4-317(c), Part 1, Title 24, CCR: “Should any existing
conditions such as deterioration or non-complying construction be discovered which
is not covered by the DSA-approved documents wherein the finished work will not
comply with Title 24, California Code of Regulations, a construction change
document, or a separate set of plans and specifications, detailing and specifying the
required repair work shall be submitted to and approved by DSA before proceeding
with the repair work.”

9.10 Ownership of Drawings

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental
architectural and engineering work, or copies of other Contract Documents furnished
by District, are the property of District. They are not to be used by Developer in
other work and, with the exception of sighed sets of Contract Documents, are to be
returned to District on request at completion of Work, or may be used by District as
it may require without any additional costs to District. Neither the Developer nor any
Subcontractor, or material or equipment supplier shall own or claim a copyright in
the Drawings, Specifications, and other documents prepared by the Architect.
District hereby grants the Developer, Subcontractors, sub-subcontractors, and
material or equipment suppliers a limited license to use applicable portions of the
Drawings prepared for the Project in the execution of their Work under the Contract
Documents.

10. Developer’'s Submittals and Schedules

Developer’s submittals shall comply with the provisions and requirements of the
Specifications including, without limitation Submittals.

10.1 Schedule of Work, Schedule of Submittals, and Schedule of Values.

10.1.1 The Developer shall comply with the construction schedule attached
to the Facilities Lease as Exhibit F ("Construction Schedule”). [To be
attached when available.]

10.1.2 Developer must provide all schedules both in hard copy and
electronically, in a format (e.g. Microsoft Project or Primavera) approved in
advance by the District.

10.1.3 The District will review the schedules submitted and the Developer
shall make changes and corrections in the schedules as requ’ested by the
District and resubmit the schedules until approved by the District.
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10.1.4 The District shall have the right at any time to revise the schedule of
values if, in the District's sole opinion, the schedule of values does not
accurately reflect the value of the Work performed.

10.1.5 All submittals and schedules must be approved by the District before
Developer can rely on them as a basis for payment.

10.1.6 Within TEN (10) calendar days after the date of the Notice to Proceed
with Construction (unless otherwise specified in the Specifications), the
Developer shall prepare and submit to the District for review, in a form
supported by sufficient data to substantiate its accuracy as the District may
require:

10.1.6.1 Preliminary Schedule

A preliminary schedule of construction indicating the starting and
completion dates of the various stages of the Work, including any
information and following any form as may be specified in the
Specifications. Once approved by District, this shall become the
Construction Schedule. This schedule shall include and identify all
tasks that are on the Project’s critical path with a specific
determination of the start and completion of each critical path task as
well as all Contract milestones and each milestone’s completion
date(s) as may be required by the District.

10.1.6.2 Preliminary Schedule of Values

A preliminary schedule of values for all of the Work, which must
include quantities and prices of items aggregating the Contract Price
and must subdivide the Work into component parts in sufficient detail
to serve as the basis for progress payments during construction.
Unless the Special Conditions contain different limits, this preliminary
schedule of values shall include, at a minimum, the following
information and the following structure:

10.1.6.2.1 Divided into at least the following categories:

10.1.6.2.1.1 Overhead and profit

10.1.6.2.1.2 Supervision

10.1.6.2.1.3 General conditions

10.1.6.2.1.4 Layout

10.1.6.2.1.5 Mobilization

10.1.6.2.1.6 Submittals

10.1.6.2.1.7 Bonds and insurance

10.1.6.2.1.8 Close-out/Certificaffon documentation
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10.1.6.2.1.9 Demolition

10.1.6.2.1.10 Installation

10.1.6.2.1.11 Rough-in

10.1.6.2.1.12 Finishes

10.1.6.2.1.13 Testing

10.1.6.2.1.14 Punch list and acceptance
10.1.6.2.2 And also divided by each of the following areas:

10.1.6.2.2.1 Site work

10.1.6.2.2.2 By each building

10.1.6.2.2.3 By each floor

10.1.6.2.3 The preliminary schedule of values shall not provide
for values any greater than the following percentages of the
Contract value:

10.1.6.2.3.1 Mobilization and layout combined to equal
not more than 1%.

10.1.6.2.3.2 Submittals, samples and shop drawings
combined to equal not more than 3%.

10.1.6.2.3.3 Bonds and insurance combined to equal
not more than 2%.

10.1.6.2.4 Closeout documentation shall have a value in the
preliminary schedule of not less than 5%.

10.1.6.2.5 Notwithstanding any provision of the Contract
Documents to the contrary, payment of the Developer's
overhead, supervision, general conditions costs, and profit, as
reflected in the Cost Breakdown, shall be paid based on
percentage complete, with the disbursement of Progress
Payments and the Final Payment.

10.1.6.2.6 Developer shall certify that the preliminary
schedule of values as submitted to the District is accurate and
reflects the costs as developed in preparing Developer’s bid.
The preliminary schedule of values shall be subject to the
District's review and approval of the form and content thereof.
In the event that the District objects to any portion of the
preliminary schedule of values, the District shall notify the
Developer, in writing, of the D|str|ct s objection(s) to the
preliminary schedule of values. wihin five (5) calendar days of
the date of the District's written objection(s), Developer shall
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submit a revised preliminary schedule of values to the District
for review and approval. The foregoing procedure for the
preparation, review and approval of the preliminary schedule of
values shall continue until the District has approved the entirety
of the preliminary schedule of values.

10.1.6.2.7 Once the preliminary schedule of values is
approved by the District, this shall become the Schedule of
Values. The Schedule of Values shall not be thereafter modified
or amended by the Developer without the prior consent and
approval of the District, which may be granted or withheld in
the sole discretion of the District.

10.1.6.3 Schedule of Values

The Developer shall provide for District review and approval prior to
commencement of the Work a schedule of values for all of the Work,
which includes quantities and prices of items aggregating the
Guaranteed Maximum Price and subdivided into component parts as
per specifications. The Schedule of Values shall not be modified or
amended by the Developer without the prior consent and approval of
the District, which may be granted or withheld in the sole discretion of
the District. The District shall have the right at any time to revise the
schedule of values if, in the District’s sole opinion, the schedule of
values does not accurately reflect the value of the Work performed.

10.1.6.4 Preliminary Schedule of Submittals

A preliminary schedule of submittals, including Shop Drawings, Product
Data, and Samples submittals. Once approved by District, this shall
become the Submittal Schedule. All submittals shall be forwarded to
the District by the date indicated on the approved Submittal Schedule,
unless an earlier date is necessary to maintain the Construction
Schedule, in which case those submittals shall be forwarded to the
District so as not to delay the Construction Schedule. Upon request by
the District, Developer shall provide an electronic copy of all submittals
to the District. All submittals shall be submitted no later than 90 days
after the Notice to Proceed with Construction.

10.1.6.5 Safety Plan

Developer’s Safety Plan specifically adapted for the Project shall
comply with the following requirements:

10.1.6.5.1 All applicable requirements of California Division of
Occupational Safety and Health (“*Cal/OSHA”) and/or of the
United States Occupational Safety and Health Administration
("OSHA").

10.1.6.5.2 All provisions regarding Project safety, including all
applicable provisions in theser(_:onstruction Provisions.
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10.1.6.5.3 Developer’s Safety Plan shall be in English and in
the language(s) of the Developer’s and its Subcontractors’
employees.

10.1.6.6 Complete Registered Subcontractors List

The name, address, telephone number, facsimile number, California
State Contractors License number, DIR registration number,
classification, and monetary value of all Subcontracts of any tier for
parties furnishing labor, material, or equipment for completion of the
Project.

10.2 Monthly Progress Schedule(s)

10.2.1 Developer shall provide Monthly Progress Schedule(s) to the District.
A Monthly Progress Schedule shall update the approved Construction
Schedule or the last Monthly Progress Schedule, showing all work completed
and to be completed, as well as updating the Registered Subcontractors List.
The monthly Progress Schedule shall be sent as noted below and, if also
requested by District, within the timeframe requested by the District and shall
be in a format acceptable to the District and contain a written narrative of the
progress of work that month and any changes, delays, or events that may
affect the work. The process for District approval of the Monthly Progress
Schedule shall be the same as the process for approval of the Construction
Schedule.

10.2.2 Developer shall submit Monthly Progress Schedule(s) with all
payment applications.

10.2.3 Developer must provide all schedules both in hard copy and
electronically, in a format (e.g., Microsoft Project or Primavera) approved in
advance by the District.

10.2.4 District will review the schedules submitted and Developer shall make
changes and corrections in the schedules as requested by the District and
resubmit the schedules until approved by the District.

10.2.5 District shall have the right at any time to revise the schedule of
values if, in the District’s sole opinion, the schedule of values does not
accurately reflect the value of the Work performed.

10.2.6 All submittals and schedules must be approved by the District before
Developer can rely on them as a basis for payment.

10.3 Material Safety Data Sheets (MSDS)

Developer is required to ensure Material Safety Data Sheets are available in a readily
accessible place at the Work Site for any material requiring a Material Safety Data
Sheet per the federal “Hazard Communication” standard, or employees’ “right to
know” law. The Developer is also required to ensure proper labeling on substances
brought onto the job site and that any person working with the material or within the
general area of the material is informed of the hazards of the substance and follows
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proper handling and protection procedures. Two additional copies of the Material
Safety Data Sheets shall also be submitted directly to the District.

11, Site Access, Conditions, And Requirements
11.1 Site Investigation
Developer has made a careful investigation of the Site and is familiar with the
requirements of the Contract Documents and has accepted the readily observable,
existing conditions of the Site.
11.2 Soils Investigation Report
When a soils investigation report obtained from test holes at Site or for the Project is
available, that report may be made available to the Developer but shall not be a part
of this Contract but shall not alleviate or excuse Developer’s obligation to perform its
own investigation. Any information obtained from that report or any information
given on Drawings as to subsurface soil condition or to elevations of existing grades
or elevations of underlying rock is approximate only, is not guaranteed, does not
form a part of this Contract, and Developer may not rely thereon. Developer
acknowledges that it has made a visual examination of the Site and has made
whatever tests Developer deems appropriate to determine underground condition of
soil.
11.3 Access to Work
District and its representatives shall at all times have access to Work wherever it is
in preparation or progress, including storage and fabrication. Developer shall
provide safe and proper facilities for such access so that District's representatives
may perform their functions.
11.4 Layout and Field Engineering
11.4.1 All field engineering required for layout of this Work and establishing
grades for earthwork operations shall be furnished by Developer at its
expense. This Work shall be done by a qualified, California-registered civil
engineer approved in writing by District and Architect. Any required Record
and/or As-Built Drawings of Site development shall be prepared by the
approved civil engineer.
11.4.2 The Developer shall be responsible for having ascertained pertinent
local conditions such as location, accessibility, and general character of the
Site and for having satisfied itself as to the conditions under which the Work
is to be performed. District shall not be liable for any claim for allowances
because of Developer’s error or negligence in acquainting itself with the
conditions at the Site.
11.4.3 Developer shall protect and preserve established benchmarks and
monuments and shall make no changes in locations without the prior written
approval of District. Developer shall replace any benchmarks or monuments
that are lost or destroyed subsequent to proper notification of District and
with District's approval. '
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11.5 Utilities
Utilities shall be provided as indicated in the Specifications.
11.6 Sanitary Facilities

Sanitary facilities shall be provided as indicated in the Specifications.

11.7 Surveys

Developer shall provide surveys done by a California-licensed civil engineer surveyor
to determine locations of construction, grading, and site work as required to perform
the Work.

11.8 Regional Notification Center

The Developer, except in an emergency, shall contact the appropriate regional
notification center at least two (2) days prior to commencing any excavation if the
excavation will be conducted in an area or in a private easement that is known, or
reasonably should be known, to contain subsurface installations other than the
underground facilities owned or operated by the District, and obtain an inquiry
identification number from that notification center. No excavation shall be
commenced and/or carried out by the Developer unless an inquiry identification
number has been assigned to the Developer or any Subcontractor and the Developer
has given the District the identification number. Any damages arising from
Developer's failure to make appropriate notification shall be at the sole risk and
expense of the Developer. Any delays caused by failure to make appropriate
notification shall be at the sole risk of the Developer and shall not be considered for
an extension of the Contract Time.

11.9 Existing Utility Lines

11.9.1 Pursuant to Government Code section 4215, District assumes the
responsibility for removal, relocation, and protection of main or trunk utility
lines and facilities located on the construction Site at the time of
commencement of construction under the Contract Documents with respect to
any such utility facilities that are not identified in the Plans and Specifications.
Developer shall not be assessed for liquidated damages for delay in
completion of the Project caused by failure of District or the owner of a utility
to provide for removal or relocation of such utility facilities.

11.9.2 Locations of existing utilities provided by District shall not be
considered exact, but approximate within a reasonable margin and shall not
relieve Developer of its responsibilities to exercise reasonable care and to pay
all costs of repair due to Developer’s failure to do so. District shall
compensate Developer for the costs of locating, repairing damage not due to
the failure of Developer to exercise reasonable care, and removing or
relocating such utility facilities not indicated in the Plans and Specifications
with reasonable accuracy, and for equipment necessarily idle during such
work.

11.9.3 No provision hereirfshall be construed to preclude assessment against
Developer for any other delays in completion of the Work. Nothing in this
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Article shall be deemed to require District to indicate the presence of existing
service laterals, appurtenances, or other utility lines, within the exception of
main or trunk utility lines. Whenever the presence of these utilities on the
Site of the construction Project can be inferred from the presence of other
visible facilities, such as buildings, meter junction boxes, on or adjacent to
the Site of the construction.

11.9.4 If Developer, while performing Work under this Contract, discovers
utility facilities not identified by District in Contract Plans and Specifications,
Developer shall immediately notify the District and the utility in writing. In
the event Developer fails to immediately provide notice and subsequently
causes damage to the utility facilities, the cost of repair for damage to above-
mentioned visible facilities shall be borne by the Developer.

11.10 Notification

Developer understands, acknowledges and agrees that the purpose for prompt
notification to the District pursuant to these provisions is to allow the District to
investigate the condition(s) so that the District shall have the opportunity to decide
how the District desires to proceed as a result of the condition(s). Accordingly,
failure of Developer to promptly notify the District in writing, pursuant to these
provisions, shall constitute Developer's waiver of any claim for damages or delay
incurred as a result of the condition(s).

11.11 Hazardous Materials

Developer shall comply with all provisions and requirements of the Contract
Documents related to hazardous materials including, without limitation, Hazardous
Materials Procedures and Requirements.

11.12 No Signs

Neither the Developer nor any other person or entity shall display any signs not
required by law or the Contract Documents at the Site, fences, trailers, offices, or
elsewhere on the Site without specific prior written approval of the District.

12. Trenches
12.1 Trenches Greater Than Five Feet

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds
$25,000 and involves the excavation of any trench or trenches five (5) feet or more
in depth, the Developer shall, in advance of excavation, promptly submit to the
District and/or a registered civil or structural engineer employed by the District or
Architect, a detailed plan showing the design of shoring for protection from the
hazard of caving ground during the excavation of such trench or trenches.

12.2 Excavation Safety

If such plan varies from the Shoring System Standards established by the
Construction Safety Orders, the plan shall be prepared by a registered civil or
structural engineer, but in no case shall such plan be less effective than that required
by the Construction Safety Orders. No excavation of such trench or trenches shall be
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commenced until said plan has been accepted by the District or by the person to
whom authority to accept has been delegated by the District.

12.3 No Tort Liability of District

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability
upon the District or any of its employees.

12.4 No Excavation without Permits

The Developer shall not commence any excavation Work until it has secured all
necessary permits including the required CalOSHA excavation/shoring permit. Any
permits shall be prominently displayed on the Site prior to the commencement of
any excavation.

12.5 Discovery of Hazardous Waste and/or Unusual Conditions

12.5.1 Pursuant to Public Contract Code section 7104, if the Work involves
digging trenches or other excavations that extend deeper than four feet below
the Surface, the Developer shall promptly, and before the following conditions
are disturbed, notify the District, in writing, of any:

12.5.1.1 Material that the Developer believes may be material that is
hazardous waste, as defined in section 25117 of the Health and Safety
Code, is required to be removed to a Class I, Class 11, or Class III
disposal site in accordance with provisions of existing law.

12.5.1.2 Subsurface or latent physical conditions at the Site differing
from those indicated.

12.5.1.3 Unknown physical conditions at the Project Site of any
unusual nature, different materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided
for in the Contract Documents.

12.5.2 The District shall promptly investigate the conditions, and if it finds
that the conditions do materially so differ, or do involve hazardous waste, and
cause a decrease or increase in the Developer’s cost of, or the time required
for, performance of any part of the Work, shall issue a Change Order under
the procedures described herein.

12.5.3 In the event that a dispute arises between District and the Developer
whether the conditions materially differ or cause a decrease or increase in the
Developer’s cost of, or time required for, performance of any part of the
Work, the Developer shall not be excused from any scheduled completion
date provided for by the Contract Documents, but shall proceed with all work
to be performed under the Contract Documents. The Developer shall retain
any and all rights provided either by the Contract Documents or by law that
pertain to the resolution of disputes and protests.
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13. Insurance and Bonds

13.1 Developer’'s Insurance

The Developer shall comply with the insurance requirements as indicated in the
Facilities Lease.

13.2 Contract Security — Bonds

13.2.1 Developer shall furnish two surety bonds issued by a California
admitted surety insurer as follows:

13.2.1.1 Performance Bond

A bond in an amount at least equal to one hundred percent (100%) of
Guaranteed Maximum Price as security for faithful performance of the
Contract Documents.

13.2.1.2 Payment Bond

A bond in an amount at least equal to one hundred percent (100%) of
the Guaranteed Maximum Price as security for payment of persons
performing labor and/or furnishing materials in connection with this
Contract.

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price.

13.2.3 All bonds related to this Project shall be in the forms set forth in these
Contract Documents and shall comply with all requirements of the Contract
Documents, including, without limitation, the bond forms.

14, Warranty/Guarantee/Indemnity

14.1 Warranty/Guarantee

14.1.1 The Developer shall obtain and preserve for the benefit of the District,
manufacturer’s warranties on materials, fixtures, and equipment incorporated
into the Work.

14.1.2 In addition to guarantees and warranties required elsewhere,
Developer shall, and hereby does guarantee and warrant all Work furnished
on the job against all defects for a period of ONE (1) year after the later of
the following dates, unless a longer period is provided for in the Contract
Documents:

14.1.2.1 The acceptance by the District, or its agent, of the Work,
subject to these General Conditions, or

14.1.2.2 The date that commissioning for the Project, if any, was
completed.

14.1.3 If dny work is not in compliance with the Drawings and Specifications,
Developer shall repair or replace any and all of that Work, together with any
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other Work that may be displaced in so doing, that may prove defective in
workmanship and/or materials within a ONE (1) year period from date of

completion as defined above, unless a longer period is provided for in the
Contract Documents, without expense whatsoever to District.

14.1.4 In the event of failure of Developer and/or Surety to commence and
pursue with diligence said replacements or repairs within ten (10) days after
being notified in writing, Developer and Surety hereby acknowledge and
agree that District is authorized to proceed to have defects repaired and made
good at expense of Developer and/or Surety who hereby agree to pay costs
and charges therefore immediately on demand.

14.1.5 If any work is not in compliance with the Drawings and Specifications
and if in the opinion of District said defective work creates a dangerous
condition or requires immediate correction or attention to prevent further loss
to District or to prevent interruption of operations of District, District will
attempt to give the notice required above. If Developer or Surety cannot be
contacted or neither complies with District's request for correction within a
reasonable time as determined by District, District may, notwithstanding the
above provision, proceed to make any and all corrections and/or provide
attentions the District believes are necessary. The costs of correction or
attention shali be charged against Developer and Surety of the guarantees or
warranties provided in this Article or elsewhere in this Contract.

14.1.6 The above provisions do not in any way limit the guarantees or
warranties on any items for which a longer guarantee or warranty is specified
or on any items for which a manufacturer gives a guarantee or warranty for a
longer period. Developer shall furnish to District all appropriate guarantee or
warranty certificates as indicated in the Specifications or upon request by
District.

14.1.7 Nothing herein shall limit any other rights or remedies available to
District.

14.2 Indemnity
Developer shall indemnify the District as indicated in the Facilities Lease.

15. Time

15.1 Notice to Proceed with Construction

15.1.1 District may issue a Notice to Proceed with Construction within ninety
(90) days from the date of the Notice of Award. Once Developer has received
the Notice to Proceed with Construction, Developer shall complete the Work
within the period of time indicated in the Contract Documents.

15.1.2 In the event that the District desires to postpone issuing the Notice to
Proceed with Construction beyond ninety (90) days from the date of the
Notice of Award, it is expressly understood that with reasonable notice to the
Developer, the District may postpone issuing the Notice to Proceed with
Construction. It is further expressly understood by Developer that Developer
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shall not be entitled to any claim of additional compensation as a result of the
postponement of the issuance of the Notice to Proceed with Construction.

15.1.3 If the Developer believes that a postponement of issuance of the
Notice to Proceed with Construction will cause a hardship to Developer,
Developer may terminate the Contract. Developer’s termination due to a
postponement shall be by written notice to District within ten (10) days after
receipt by Developer of District's notice of postponement. It is further
understood by Developer that in the event that Developer terminates the
Contract as a result of postponement by the District, the District shall only be
obligated to pay Developer for the Work that Developer had performed at the
time of notification of postponement.

15.2 Computation of Time / Adverse Weather

15.2.1 The Developer will only be allowed a time extension for Adverse
Weather conditions if requested by Developer in compliance with the time
extension request procedures and only if all of the following conditions are
met:

15.2.1.1 The weather conditions constitute Adverse Weather, as
defined herein.

15.2.1.2 Developer can verify that the Adverse Weather caused
delays in excess of five (5) hours of the indicated labor required to
complete the scheduled tasks of Work on the day affected by the
Adverse Weather,

15.2.1.3 The Developer’s crew is dismissed as a result of the Adverse
Weather;

15.2.1.4 Said delay adversely affect the critical path in the
Construction Schedule; and

15.2.1.5 Exceeds twelve (12) days of delay per year.

15.2.2 If the aforementioned conditions are met, a non-compensable day-
for-day extension will only be allowed for those days in excess of those
indicated herein.

15.2.3 The Developer shall work seven (7) days per week, if necessary,
irrespective of inclement weather, to maintain access and the Construction
Schedule, and to protect the Work under construction from the effects of
Adverse Weather, all at no further cost to the District.

15.2.4 The Contract Time has been determined with consideration given to
the average climate weather conditions prevailing in the County in which the
Project is located.

15.3 Hours of Work

f15.3.1 Sufficient Forces
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Developer and Subcontractors shall continuously furnish sufficient and
competent work forces with the required levels of familiarity with the Project
and skill, training and experience to ensure the prosecution of the Work in
accordance with the Construction Schedule.

15.3.2 Performance During Working Hours

Work shall be performed during regular working hours as permitted by the
appropriate governmental agency except that in the event of an emergency,
or when required to complete the Work in accordance with job progress, Work
may be performed outside of regular working hours with the advance written
consent of the District and approval of any required governmental agencies.

15.3.3 No Work during State Testing

Developer shall, at no additional cost to the District and at the District’s
request, coordinate its Work to not disturb District students including, without
limitation, not performing any Work when students at the Site are taking
State or Federally-required tests. The District or District's Representative will
provide Developer with a schedule of test dates concurrent with the District’s
issuance of the Notice to Proceed with Construction, or as soon as test dates
are made available to the District.

15.4 Progress and Completion
15.4.1 Time of the Essence

Time limits stated in the Contract Documents are of the essence to the
Contract Documents. By executing the Facilities Lease, the Developer
confirms that the Contract Time is a reasonable period for performing the
Work.

15.4.2 No Commencement Without Insurance or Bonds

The Developer shall not commence operations on the Project or elsewhere
prior to the effective date of insurance and bonds. The date of
commencement of the Work shall not be changed by the effective date of
such insurance or bonds. If Developer commences Work without insurance
and bonds, all Work is performed at Developer’s peril and shall not be
compensable until and unless Developer secures bonds and insurance
pursuant to the terms of the Contract Documents and subject to District claim
for damages.

15.5 Schedule

Developer shall provide to District, Construction Manager, and Architect a schedule in
conformance with the Contract Documents and as required in these Construction
Provisions.

15.6 Expeditious Completion

The Developer shall proceed expeditiously with adequate forces and shall achieve
Completion within the Contract Time.
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16. Extensions of Time — Liquidated Damages

16.1 Liquidated Damages

Developer and District hereby agree that the exact amount of damages for failure to
complete the Work within the time specified is extremely difficult or impossible to
determine. If the Work is not completed within the time specified in the Contract
Documents, it is understood that the District will suffer damage. It being impractical
and unfeasible to determine the amount of actual damage, it is agreed the Developer
shall pay to District as fixed and liquidated damages, and not as a penalty, the
amount set forth in the Facilities Lease for each calendar day of delay in Completion.
Developer and its Surety shall be liable for the amount thereof pursuant to
Government Code section 53069.85.

16.2 Excusable Delay

16.2.1 Developer shall not be charged for liquidated damages because of any
delays in completion of Work which are not the fault of Developer or its
Subcontractors, including acts of God as defined in Public Contract Code
section 7105, acts of enemy, epidemics, and quarantine restrictions.
Developer shall, within five (5) calendar days of beginning of any delay, notify
District in writing of causes of delay including documentation and facts
explaining the delay and the direct correlation between the cause and effect.
District shall review the facts and extent of any delay and shall grant
extension(s) of time for completing Work when, in its judgment, the findings
of fact justify an extension. Extension(s) of time shall apply only to that
portion of Work affected by delay, and shall not apply to other portions of
Work not so affected. An extension of time may only be granted if Developer
has timely submitted the Construction Schedule as required herein,

16.2.2 Developer shall notify the District pursuant to the claims provisions in
these Construction Provisions of any anticipated delay and its cause.

Following submission of a claim, the District may determine whether the delay
is to be considered avoidable or unavoidable, how long it continues, and to
what extent the prosecution and completion of the Work might be delayed
thereby.

16.2.3 In the event the Developer requests an extension of Contract Time for
unavoidable delay as set forth in subparagraph 16.2.1, such request shall be
submitted in accordance with the provisions in the Contract Documents
governing changes in Work. When requesting time, requests must be
submitted with full justification and documentation. If the Developer fails to
submit justification, it waives its right to a time extension at a later date.
Such justification must be based on the official Construction Schedule as
updated at the time of occurrence of the delay or execution of Work related to
any changes to the Scope of Work. Any claim for delay must include the
following information as support, without limitation:

16.2.3.1 The duration of the activity relating to the changes in the
Work and the resources (manpower, equipment, material, etc.)
required to perform the activities within the stated duration.
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16.2.3.2 Specific logical ties to the Contract Schedule for the
proposed changes and/or delay showing the activity/activities in the
Construction Schedule that are affected by the change and/or delay.
In particular, Developer must show an actual impact to the schedule,
after making a good faith effort to mitigate the delay by rescheduling
the work, by providing an analysis of the schedule (“*Schedule
Analysis”). Such Schedule Analysis shall describe in detail the cause
and effect of the delay and the impact on the critical dates in the
Project schedule. (This information must be provided for any portion
of any delay of seven (7) days or more.)

16.2.3.3 A recovery schedule must be submitted within twenty (20)
calendar days of written notification to the District of causes of delay.

16.3 No Additional Compensation for Delays within Developer’s Control

16.3.1Developer is aware that governmental agencies and utilities, including,
without limitation, the Division of the State Architect, the Department of
General Services, gas companies, electrical utility companies, water districts,
and other agencies may have to approve Developer-prepared drawings or
approve a proposed installation. Accordingly, Developer has included in the
Guaranteed Maximum Price, time for possible review of its drawings and for
reasonable delays and damages that may be caused by such agencies,
including without limitation delays due to California Environmental Quality Act
("CEQA") compliance. Thus, Developer is not entitled to make a claim for
damages for delays arising from the review of Developer’s drawings.

16.3.1.1 Developer shall only be entitled to compensation for delay
when all of the following conditions are met:

16.3.1.1.1 The District is responsible for the delay.

16.3.1.1.2 The delay is unreasonable under the circumstances
involved.

16.3.1.1.3 The delay was not within the contemplation of
District and Developer; and

16.3.1.1.4 Developer timely complies with the claims
procedure of the Contract Documents.

16.4 Float or Slack in the Schedule

Float or slack is the amount of time between the early start date and the late start
date, or the early finish date and the late finish date, of any of the activities in the
schedule. Float or slack is not for the exclusive use of or benefit of either the District
or the Developer, but its use shall be determined solely by the District.
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17.

Changes in the Work
17.1 No Changes without Authorization

17.1.1 There shall be no change whatsoever in the Drawings, Specifications,
or in the Work without an executed Change Order or a written Construction
Change Directive authorized by the District as herein provided. District shall
not be liable for the cost of any extra work or any substitutions, changes,
additions, omissions, or deviations from the Drawings and Specifications
unless the District's governing board has authorized the same and the cost
thereof has been approved in writing by Change Order or Construction
Change Directive in advance of the changed Work being performed. No
extension of time for performance of the Work shall be allowed hereunder
unless a request for such extension is made at the time changes in the Work
are ordered, and such time duly adjusted and approved in writing in the
Change Order or Construction Change Directive. The provisions of the
Contract Documents shall apply to all such changes, additions, and omissions
with the same effect as if originally embodied in the Drawings and
Specifications.

17.1.2 Developer shall perform immediately all work that has been
authorized by a fully executed Change Order or Construction Change
Directive. Developer shall be fully responsible for any and all delays and/or
expenses caused by Developer's failure to expeditiously perform this Work.

17.1.3 Should any Change Order result in an increase in the Guaranteed
Maximum Price or extend the Contract Time, the cost of or length of
extension in that Change Order shall be agreed to, in writing, by the District
in advance of the work by Developer. In the event that Developer proceeds
with any change in Work without a Change Order executed by the District or
Construction Change Directive, Developer waives any claim of additional
compensation or time for that additiona! work. Under no circumstances shall
Developer be entitled to any claim of additional compensation or time not
expressly requested by Developer in a Proposed Change Order or approved
by District in an executed Change Order.

17.1.4 Developer understands, acknowledges, and agrees that the reason for
District authorization is so that District may have an opportunity to analyze
the Work and decide whether the District shall proceed with the Change Order
or alter the Project so that a change in Work becomes unnecessary.

17.2 Architect Authority

The Architect will have authority to order minor changes in the Work not involving
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract
Time, or a change that is inconsistent with the intent of the Contract Documents.
These changes shall be effected by written Change Order, Construction Change
Directive, or by Architect’s response(s) to RFI(s), or by Architect’s Supplemental
Instructions ("ASI”).
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17.3 Change Orders

A Change Order is a written instrument prepared and issued by the District and/or
the Architect and signed by the District (as authorized by the District’s Board of
Education), the Developer, the Architect, and approved by the Project Inspector (if
necessary) and DSA (if necessary), stating their agreement regarding all of the
following:

17.3.1 A description of a change in the Work.

17.3.1.1 The amount of the adjustment in the Guaranteed Maximum
Price, if any; and

17.3.1.2 The extent of the adjustment in the Contract Time, if any.
17.3.2 Changes in Guaranteed Maximum Price

A Change Order Request ("COR") shall include breakdowns pursuant to the
provisions herein to validate any change in Guaranteed Maximum Price.

17.3.3 Unknown and/or Unforeseen Conditions

If there is an Allowance, then Developer must submit a Request for Allowance
Expenditure Directive, including supporting documentation as described
below, to receive authorization for the release of funds from the Allowance. If
cost of the unforeseen condition(s) exceed the Allowance, Developer must
submit a COR requesting an increase in Guaranteed Maximum Price and/or
Contract Time that is based at least partially on Developer’s assertion that
Developer has encountered unknown and/or unforeseen condition(s) on the
Project, then Developer shall base the COR on provable information that, to
the District’s satisfaction, demonstrates that the unknown and/or unforeseen
condition(s) were actually unknown and/or unforeseen and that the
condition(s) were reasonably unknown and/or unforeseen. If not, the District
shall deny the COR and the Developer shall complete the Project without any
increase in Guaranteed Maximum Price and/or Contract Time based on that

COR.
17.4 Proposed Change Order
17.4.1 Definition of Proposed Change Order

A Proposed Change Order ("PCO") is a written request prepared by the
Developer requesting that the District and the Architect issue a Change Order
based upon a proposed change to the Work, to the Guaranteed Maximum
Price, and/or to the Contract Time.

17.4.2 Changes in Guaranteed Maximum Price

A PCO shall include breakdowns and backup documentation pursuant to the
provisions herein and sufficient, in the District’s judgment, to validate any
change in Guaranteed Maximum Price. In no case shall Developer or any of
its Subcontractors be permitted to reserve rights for additional compensation
for Change Order Work.
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17.4.3 Changes in Time

A PCO shall also include any changes in time required to complete the Project.
Any additional time requested shall not be the number of days to make the
proposed change, but must be based upon the impact to the Construction
Schedule as defined in the Contract Documents. If Developer fails to request
a time extension in a PCO, then the Developer is thereafter precluded from
requesting, and waives any right to request, additional time and/or claiming a
delay. In no case shall Developer or any of its Subcontractors be permitted
to reserve rights for additional time for Change Order Work. A PCO that
leaves the amount of time requested blank, or states that such time
requested is “to be determined”, is not permitted and shall also constitute a
waiver of any right to request additional time and/or claim a delay.

17.4.4 Unknown and/or Unforeseen Conditions

If Developer submits a PCO requesting an increase in Guaranteed Maximum
Price and/or Contract Time that is based at least partially on Developer’s
assertion that Developer has encountered unknown and/or unforeseen
condition(s) on the Project, then Developer shall base the PCO on provable
information that, beyond a reasonable doubt and to the District’s satisfaction,
demonstrates that the unknown and/or unforeseen condition(s) were actually
unknown and/or unforeseen. If not, the District shall deny the PCO as
unsubstantiated, and the Developer shall complete the Project without any
increase in Guaranteed Maximum Price and/or Contract Time based on that
PCO.

17.5 Proposed Change Order Certification

In submitting a PCO, Developer certifies and affirms that the cost and/or time
request is submitted in good faith, that the cost and/or time request is accurate and
in accordance with the provisions of the Contract Documents, and the Developer
submits the cost and/or request for extension of time recognizing the significant civil
penalties and treble damages which follow from making a false claim or presenting a
false claim under Government Code section 12650, et seq.

17.6 Format for Proposed Change Order

17.6.1 The format at section 17.6 shall be used as applicable by the District
and the Developer (e.g. Change Orders, PCOs) to communicate proposed
additions and/or deductions to the Contract, supported by attached
documentation.

17.6.2 Labor

Developer shall be compensated for the costs of labor actually and directly
utilized in the performance of the Work. Such labor costs shall be limited to
field labor for which there is a prevailing wage rate classification. Wage rates
for labor shall not exceed the prevailing wage rates in the locality of the Site
and shall be in the labor classification(s) necessary for the performance of the
Work. Labor costs shall exclude costs incurred by the Developer in preparing
estimate(s) of the costs of the change in the Work, in the maintenance of
records relating to the costs of the change in the Work, coordination and
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assembly of materials and information relating to the change in the Work or
performance thereof, or the supervision and other overhead and general
conditions costs associated with the change in the Work or performance
thereof,

17.6.3 Materials

Developer shall be compensated for the costs of materials necessarily and
actually used or consumed in connection with the performance of the change
in the Work. Costs of materials may include reasonable costs of
transportation from a source closest to the Site of the Work and delivery to
the Site. If discounts by material suppliers are available for materials
necessarily used in the performance of the change in the Work, they shall be
credited to the District. If materials necessarily used in the performance of
the change in the Work are obtained from a supplier or source owned in
whole or in part by the Developer, compensation therefor shall not exceed the
current wholesale price for such materials. If, in the reasonable opinion of
the District, the costs asserted by the Developer for materials in connection
with any change in the Work are excessive, or if the Developer fails to provide
satisfactory evidence of the actual costs of such materials from its supplier or
vendor of the same, the costs of such materials and the District’s obligation to
pay for the same shall be limited to the then lowest wholesale price at which
similar materials are available in the quantities required to perform the
change in the Work. The District may elect to furnish materials for the
change in the Work, in which event the Developer shall nhot be compensated
for the costs of furnishing such materials or any mark-up thereon.

17.6.4 Equipment

As a precondition to the District’s duty to pay for Equipment rental or loading
and transportation, Developer shall provide satisfactory evidence of the actual
costs of Equipment from the supplier, vendor or rental agency of same.
Developer shall be compensated for the actual cost of the necessary and
direct use of Equipment in the performance of the change in the Work. Use of
Equipment in the performance of the change in the Work shall be
compensated in increments of fifteen (15) minutes. Rental time for Equipment
moved by its own power shall include time required to move the Equipment to
the site of the Work from the nearest available rental source of the same. If
Equipment is not moved to the Site by its own power, Developer will be
compensated for the loading and transportation costs in lieu of rental time.
The foregoing notwithstanding, neither moving time or loading and
transportation time shall be allowed if the Equipment is used for performance
of any portion of the Work other than the change in the Work. Unless prior
approval in writing is obtained by the Developer from the Architect, the
Project Inspector, the Construction Manager and the District, no costs or
compensation shall be allowed for time while Construction Equipment is
inoperative, idle or on standby, for any reason. Developer shall not be
entitled to an allowance or any other compensation for Equipment or tools
used in the performance of a change in the Work where the Equipment or
tools have a replacement value of $500.00 or less. Equipment costs claimed
by the Developer in connection with the performance of any Work shall not
exceed rental rates established by distributors or construction equipment
rental agencies in the locality of the Site; any costs asserted which exceed
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such rental rates shall not be allowed or paid. Unless otherwise specifically
approved in writing by the Architect, the Project Inspector, Construction
Manager and the District, the allowable rate for the use of Equipment in
connection with the Work shall constitute full compensation to the Developer
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary
attachments, repairs or maintenance of any kind, depreciation, storage,
insurance, labor (exclusive of labor costs of the Equipment operator), and any
and all other costs incurred by the Developer incidental to the use of the
Equipment.

17.6.5 Overhead and Profit,

The phrase “Overhead and Profit” shall include field and office supervisors and
assistants, watchperson, use of small tools, consumable, insurance other than
construction bonds and insurance required herein, and general field and home
office expenses.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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17.7 Format for Change Order Request and Proposed Change Order

The following format shall be used as applicable by the District and the Developer
(e.g. Change Orders, PCO's) to communicate proposed additions and deductions to
the Contract Documents, supported by attached documentation. Any spaces left
blank will be deemed no change to cost or time.

SUBCONTRACTOR PERFORMED WORK ADD DEDUCT

(a) | Material (attach supplier’s invoice or itemized
quantity and unit cost plus sales tax)

(b) | Add Labor (attach itemized hours and rates, fully
encumbered)

(c) | Add Equipment (attach suppliers’ invoice)

(d) Subtotal

(e) | Add Subcontractor’s overhead and profit, not
to exceed five percent (5%) of Item (d)

(f) Subtotal

(g9) | Add Developer’s overhead and profit, not to
exceed four and one-half percent (4.5%) of Item

(f)
(h) Subtotal

(i) | Add Bond and Insurance, at Developer's
Cost, not to exceed one and one half percent
(1.5%) of Item (h)

G) TOTAL

(k) | Time (zero unless indicated; "TBD” not permitted) | __ Calendar Days

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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DEVELOPER PERFORMED WORK

(a) | Material (attach supplier’s invoice or itemized
guantity and unit cost plus sales tax)

(b) | Add Labor (attach itemized hours and rates, fully
encumbered)

(c) | Add Equipment (attach suppliers’ invoice)

(d) Subtotal

(e) | Add Developer’s overhead and profit, not to
exceed nine and one-half percent (9.5%) of Item

(d)-

() Subtotal

(g) | Add Bond and Insurance, at Developer’s
Cost, not to exceed one and one half percent
(1.5%) of Item (h)

(h) TOTAL

(i) | Time (zero unless indicated; “TBD” not permitted) |__ Calendar Days

17.8 Change Order Certification

17.8.1All Change Orders, CORs, and PCOs must include the following
certification by the Developer:

The undersigned Developer approves the foregoing as to the changes, if any,
and to the Guaranteed Maximum Price specified for each item and as to the
extension of time allowed, if any, for completion of the entire Work as stated
herein, and agrees to furnish all labor, materials, and service, and perform all
work necessary to complete any additional work specified for the
consideration stated herein. Submission of sums which have no basis in fact
or which Developer knows are false are at the sole risk of Developer and may
be a violation of the False Claims Act set forth under Government Code
section 12650 et seq. and U.S. Criminal Code, 18 U.S.C. § 1001. Itis
understood that the changes herein to the Contract Documents shall only be
effective when approved by the governing board of the District.

It is expressly understood that the value of the extra Work or changes
expressly includes any and all of the Developer’s costs and expenses, both
direct and indirect, resulting from additional time required on the Project or
resulting from delay to the Project. Developer is not entitled to separately
recover amounts for overhead or other indirect costs. Any costs, expenses,
damages, or time extensions not included are deemed waived.
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17.9 Determination of Change Order Cost

17.9.1 The amount of the increase or decrease in the Guaranteed Maximum
Price from a Change Order, if any, shall be determined in one or more of the
following ways as applicable to a specific situation and at the District’s
discretion:

17.9.1.1 District acceptance of a COR or PCO.

17.9.1.2 By amounts contained in Developer’s schedule of values, if
applicable.

17.9.1.3 By agreement between District and Developer.
17.10 Deductive Change Orders

All deductive Change Order(s) must be prepared pursuant to the provisions herein.
Where a portion of the Work is deleted from the Contract, the reasonable value of
the deleted work less the value of any new work performed shall be considered the
appropriate deduction. The value submitted on the Schedule of Values shall be used
to calculate the credit amount unless the bid documentation is being held in escrow
as part of the Contract Documents. If Developer offers a proposed amount for a
deductive Change Order(s) for work performed directly by the Developer, Developer
shall include a minimum of nine and one half percent (9.5%) total profit and
overhead to be deducted with the amount of the work of the Change Order(s). If
Subcontractor work is involved, Subcontractors shall include a minimum of five
percent (5%) profit and overhead to be deducted with the amount of its deducted
work and Developer shall include a minimum of four and one half percent (4.5%).
Any deviation from this provision shall not be allowed.

17.11 Addition or Deletion of Alternate Bid Item(s)

17.11.1 If a subcontractor’s Bid Form and Proposal includes proposal(s) for
Alternate Bid Item(s), during Developer’s performance of the Work, the
District may elect to add or delete any such Alternate Bid Item(s) if not
included in the Contract at the time of award. If the District elects to add or
delete Alternate Bid Item(s) after Contract award, the cost or credit for such
Alternate Bid Item(s) shall be as set forth in the Bid Form and Proposal unless
the parties agree to a different price and the Contract Time shall be adjusted
by the number of days allocated in the Contract Documents.

17.11.2 For purposes of determining the cost, if any, of any change,
addition, or omission to the Work hereunder, all trade discounts, rebates,
refunds, and all returns from the sale of surplus materials and equipment
shall accrue and be credited to the Developer, and the Developer shall make
provisions so that such discounts, rebates, refunds, and returns may be
secured, and the amount thereof shall be allowed as a reduction of the
Developer’s cost in determining the actual cost of construction for purposes of
any change, addition, or omission in the Work as provided herein.
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17.12 Construction Change Directives

17.12.1 A Construction Change Directive is a written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work. The
District may, as provided by law, by Construction Change Directive and
without invalidating the Contract, order changes in the Work consisting of
additions, deletions, or other revisions. The adjustment to the Guaranteed
Maximum Price or Contract Time, if any, is subject to the provision of this
section regarding Changes in the Work. If all or a portion of the Project is
being funded by funds requiring approval by the State Allocation Board
("SAB"), these revisions may be subject to compensation once approval of
same is received and funded by the SAB, and funds are released by the Office
of Public School Construction ("OPSC"). Any dispute as to the adjustment of
the Guaranteed Maximum Price, if any, of the Construction Change Directive
or timing of payment shall be resolved pursuant to the Payment and Claims
and Disputes provisions herein.

17.12.2 The District may issue a Construction Change Directive in the
absence of agreement on the terms of a Change Order.

17.13 Force Account Directives

17.13.1 When work, for which a definite price has not been agreed upon in
advance, is to be paid for on a force account basis, all direct costs necessarily
incurred and paid by the Developer for labor, material, and equipment used in
the performance of that Work, shall be subject to the approval of the District
and compensation will be determined as set forth herein.

17.13.2 The District will issue a Force Account Directive to proceed with the
Work on a force account basis, and a not-to-exceed budget will be established
by the District.

17.13.3 All requirements regarding direct cost for labor, labor burden,
material, equipment, and markups on direct costs for overhead and profit
described in this section shall apply to Force Account Directives. However,
the District will only pay for actual costs verified in the field by the District or
its authorized representative(s) on a daily basis.

17.13.4 The Developer shall be responsible for all costs related to the
administration of Force Account Directives. The markup for overheard and
profit for Developer modifications shall be full compensation to the Developer
to administer Force Account Directives, and Developer shall not be entitled to
separately recover additional amounts for overhead and/or profit.

17.13.5 The Developer shall notify the District or its authorized
representative(s) at least twenty-four (24) hours prior to proceeding with any
of the force account work. Furthermore, the Developer shall notify the
District when it has consumed eighty percent (80%) of the budget, and shall
not exceed the budget unless specifically authorized in writing by the District.
The Developer will not be compensated for force account work in the event
that the Developer fails to timely notify the District regarding the
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commencement of force account work, or exceeding the force account
budget.

17.13.6 The Developer shall diligently proceed with the work, and on a daily
basis, submit a daily force account report no later than 5:00 p.m. each day on
a form supplied by the District. The report shall contain a detailed itemization
of the daily labor, material, and equipment used on the force account work
only. The names of the individuals performing the force account work shall
be included on the daily force account reports. The type and model of
equipment shall be identified and listed. The District will review the
information contained in the reports, and sign the reports no later than the
next work day, and return a copy of the report to the Developer for its
records. The District will not sign, nor will the Developer receive
compensation for, work the District cannot verify. The Developer will provide
a weekly force account summary indicating the status of each Force Account
Directive in terms of percent complete of the not-to-exceed budget and the
estimated percent complete of the work

17.13.7 In the event the Developer and the District reach a written
agreement on a set cost for the work while the work is proceeding based on a
Force Account Directive, the Developer’s signed daily force account reports
shall be discontinued and all previously signed reports shall be invalid.

17.14 Price Request
17.14.1 Definition of Price Request

A Price Request ("PR") is a written request prepared by the Architect or
Construction Manager requesting the Developer submit to the District, the
Construction Manager and the Architect an estimate of the effect of a
proposed change in the Work on the Guaranteed Maximum Price and the
Contract Time.

17.14.2 Scope of Price Request

A Price Request shall contain adequate information, including any necessary
Drawings and Specifications, to enable Developer to provide the cost
breakdowns required. The Developer shall not be entitled to any additional
compensation for preparing a response to a Price Request, whether ultimately
accepted or not.

17.15 Accounting Records

With respect to portions of the Work performed by Change Orders and Construction
Change Directives, the Developer shall keep and maintain cost-accounting records
satisfactory to the District, including, without limitation, Job Cost Reports as provided
in these General Conditions, which shall be available to the District on the same
terms as any other books and records the Developer is required to maintain under
the Contract Documents. Such records shall include without limitation hourly records
for Labor and Equipment and itemized records of materials and Equipment used that
day in connection with the performance of any Work. All records maintained
hereunder shall be subject to inspection, review and/or reproduction by the District,
the Construction Manager and the Architect or the Project Inspector upon request.

r
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In the event that the Developer fails or refuses, for any reason, to maintain or make
available for inspection, review and/or reproduction such records, the District’s
determination of the extent of adjustment to the Contract Price shall be final,
conclusive, dispositive and binding upon Developer.

17.16 Notice Required

If the Developer desires to make a claim for an increase in the Guaranteed Maximum
Price, or any extension in the Contract Time for completion, it shall notify the District
pursuant to the provisions herein, including the Article on Claims and Disputes. No
claim shall be considered unless made in accordance with this subparagraph.
Developer shall proceed to execute the Work even though the adjustment may not
have been agreed upon. Any change in the Guaranteed Maximum Price or extension
of the Contract Time resulting from such claim shall be authorized by a Change
Order.

17.17 Applicability to Subcontractors

Any requirements under this Article shall be equally applicable to Change Orders or
Construction Change Directives issued to Subcontractors by the Developer to the
extent required by the Contract Documents.

17.18 Alteration to Change Order Language

Developer shall not alter Change Orders or reserve time in Change Orders. Change
Orders altered in violation of this provision, if in conflict with the terms set forth
herein, shall be construed in accordance with the terms set forth herein. Developer
shall execute finalized Change Orders and proceed under the provisions herein with
proper notice.

17.19 Failure of Developer to Execute Change Order

Developer shall be in default of the Contract Documents if Developer fails to execute
a Change Order when the Developer agrees with the addition and/or deletion of the
Work in that Change Order.

18. Requests For Information

18.1 Any Request for Information shall reference all applicable Contract
Document(s), including Specification section(s), detail(s), page number(s), drawing
number(s), and sheet number(s), etc. The Developer shall make suggestions and
interpretations of the issue raised by each Request for Information. A Request for
Information cannot modify the Guaranteed Maximum Price, Contract Time, or the
Contract Documents.

18.2 The Developer may be responsible for any costs incurred for professional
services that District may deduct from any amounts owing to the Developer, if a
Request for Information requests an interpretation or decision of a matter where the
information sought is equally available to the party making the request. District may
deduct from and/or invoice Developer for professional services arising therefrom.

e
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19. Payments

19.1 Guaranteed Maximum Price

As compensation for Developer’s construction of the Project, the District shall pay
Developer pursuant to the terms of Exhibit C to the Facilities Lease. This is the total
amount payable by the District to the Developer for performance of the Work under
the Contract.

19.2 Applications for Tenant Improvement Payments
19.2.1 Procedure for Applications for Tenant Improvement Payments

19.2.1.1 Not before the fifth (5th) day of each calendar month during
the progress of the Work, Developer shall submit to the District and
the Architect an itemized Application for Payment for operations
completed in accordance with the Schedule of Values. Such
application shall be on a form approved by the District and shall be
notarized, if required, and supported by the following or each portion
thereof unless waived by the District in writing:

19.2.1.1.1 The amount paid to the date of the Application for
Payment to the Developer, to all its Subcontractors, and all
others furnishing labor, material, or equipment under the
Contract Documents.

19.2.1.1.2 The amount being requested under the Application
for Payment by the Developer on its own behalf and separately
stating the amount requested on behalf of each of the
Subcontractors and all others furnishing labor, material, and
equipment under the Contract Documents.

19.2.1.1.3 The balance that will be due to each of such entities
after said payment is made.

19.2.1.1.4 A certification that the As-Built Drawings and
annotated Specifications are current.

19.2.1.1.5 Itemized breakdown of work done for the purpose
of requesting partial payment.

19.2.1.1.6 An updated and acceptable construction schedule in
conformance with the provisions herein.

19.2.1.1.7 The additions to and subtractions from the
Guaranteed Maximum Price and Contract Time.

19.2.1.1.8 A total of the retentions held.
19.2.1.1.9 Material invoices, evidence of equipment

purchases, rentals, and other support and details of cost as the
District may require from time to time. f
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19.2.1.1.10 The percentage of completion of the Developer’s
Work by line item.

19.2.1.1.11 Schedule of Values updated from the preceding
Application for Payment.

19.2.1.1.12 A duly completed and executed conditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8132 from the Developer and
each subcontractor of any tier and supplier to be paid from the
current Tenant Improvement Payment.

19.2.1.1.13 A duly completed and executed unconditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8134 from the Developer and
each subcontractor of any tier and supplier that was paid from
the previous Tenant Improvement Payment submitted 60 days
prior; and

19.2.1.1.14 A certification by the Developer of the following:

The Developer warrants title to all Work performed as of the
date of this payment application and that all such Work has
been completed in accordance with the Contract Documents for
the Project. The Developer further warrants that all Work
performed as of the date of this payment application is free and
clear of liens, claims, security interests, or encumbrances in
favor of the Developer, Subcontractors, material and equipment
suppliers, workers, or other persons or entities making a claim
by reason of having provided labor, materials, and equipment
relating to the Work, except those of which the District has
been informed. Submission of sums which have no basis in fact
or which Developer knows are false are at the sole risk of
Developer and may be a violation of the False Claims Act set
forth under Government Code section 12650 et seq.

19.2.1.1.15 The Developer shall be subject to the False
Claims Act set forth in Government Code section 12650 et seq.
for information provided with any Application for Tenant
Improvement Payments.

19.2.1.1.16 All certified payroll records ("CPR(s)") for each
journeyman, apprentice, worker, or other employee employed
by the Developer and/or each Subcontractor in connection with
the Work for the period of the Application for Payment. As
indicated herein, the District may not make any payment to
Developer until:

19.2.1.1.16.1 Developer and/or its Subcontractor(s)
provide electronic CPRs weekly for all weeks any
journeyman, apprentice, worker or other .employee was
employed in connection with the Work dlrectly to the
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DIR, or within ten (10) days of any request by the
District or the DIR; and

19.2.1.1.16.2 Any delay in Developer and/or its
Subcontractor(s) providing CPRs in a timely manner may
directly delay the Developer’s payment.

19.2.1.1.17 Applications received after June 20th will not be

paid until the second week of July and applications received

after December 12th will not be paid until the first week of

January.

19.2.2 Prerequisites for Tenant Improvement Payments
19.2.2.1 First Payment Request

The following items, if applicable, must be completed before the
District will accept and/or process the Developer's first payment
request:
19.2.2.1.1 Installation of the Project sign.
19.2.2.1.2 Installation of field office.
19.2.2,1.3 Installation of temporary facilities and fencing.
19.2.2.1.4 Schedule of Values.
19.2.2.1.5 Developer’s Construction Schedule,
19.2.2.1.6 Schedule of unit prices, if applicable.
19.2.2.1.7 Submittal Schedule.

19.2.2.1.8 Receipt by Architect of all submittals due as of the
date of the payment application.

19.2.2.1.9 Copies of necessary permits.
19.2.2.1.10 Initial progress report.

19.2.2.1.11 List of Subcontractors, with names, license
numbers, telephone numbers, and Scope of Work,

19.2.2.1.12 All bonds and insurance endorsements; and
19.2.2.1.13 Resumes of Developer’s project manager, and if

applicable, job site secretary, record documents recorder, and
job site superintendent.
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19.2.3 Subsequent Payment Requests

The District will not process subsequent payment requests until and unless
submittals and Shop Drawings necessary to maintain the Project schedule
have been submitted to the Architect.

19.2.4 No Waiver of Criteria

Any payments made to Developer where criteria set forth herein have not
been met shall not constitute a waiver of said criteria by District. Instead,
such payment shall be construed as a good faith effort by District to resolve
differences so Developer may pay its Subcontractors and suppliers.
Developer agrees that failure to submit such items may constitute a breach of
contract by Developer and may subject Developer to termination.

19.3 District’s Approval of Application for Payment

19.3.1 Upon receipt of an Application for Payment, The District shall act in
accordance with both of the following:

19.3.1.1 Each Application for Payment shall be reviewed by the
District as soon as practicable after receipt for the purpose of
determining that the Application for Payment is a proper Application
for Payment.

19.3.1.2 Any Application for Payment determined not to be a proper
Application for Payment suitable for payment shall be returned to the
Developer as soon as practicable, but not later than seven (7) days,
after receipt. An Application for Payment returned pursuant to this
paragraph shall be accompanied by a document setting forth in writing
the reasons why the Application for Payment is not proper. The
number of days available to the District to make a payment without
incurring interest pursuant to this section shall be reduced by the
number of days by which the District exceeds this seven-day return
requirement.

19.3.2 An Application for Payment shall be considered properly executed if
funds are available for payment of the Application for Payment, and payment
is not delayed due to an audit inquiry by the financial officer of the District.

19.3.3 The District’s review of the Developer’s Application for Payment will
be based on the District’s and the Architect’s observations at the Site and the
data comprising the Application for Payment that the Work has progressed to
the point indicated and that, to the best of the District’s and the Architect’s
knowledge, information, and belief, the quality of the Work is in accordance
with the Contract Documents. The foregoing representations are subject to:

19.3.3.1 Observation of the Work for general conformance with the
Contract Documents.

19.3.3.2 Results of subsequent tests and i'rjspections.
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19.3.3.3 Minor deviations from the Contract Documents correctable
prior to completion; and

19.3.3.4 Specific qualifications expressed by the Architect.

19.3.4 District’s approval of the certified Application for Payment shall be
based on Developer complying with all requirements for a fully complete and
valid certified Application for Payment.

19.3.5 Payments to Developer

19.3.5.1 Within thirty (30) days after approval of the Application for
Payment, Developer shall be paid a sum equal to ninety-five percent
(95%), of the value of the Tenant Improvement Payment (as verified
by Architect and Inspector and certified by Developer) up to the last
day of the previous month, less the aggregate of previous payments
and amount to be withheld. The value of the Work completed shall be
Developer’s best estimate. No inaccuracy or error in said estimate
shall operate to release the Developer, or any Surety upon any bond,
from damages arising from such Work, or from the District's right to
enforce each and every provision of the Contract Documents, and the
District shall have the right subsequently to correct any error made in
any estimate for payment.

19.3.5.2 The Developer may not be entitled to have payment
requests processed, or may be entitled to have only partial payment
made for Work performed, so long as any direction given by the
District concerning the Work, or any portion thereof, remains
incomplete.

19.3.6 No Waiver

No payment by District hereunder shall be interpreted so as to imply that
District has inspected, approved, or accepted any part of the Work.
Notwithstanding any payment, the District may enforce each and every
provision of this Contract. The District may correct or require correction of
any error subsequent to any payment

19.3.7 Warranty of Title

19.3.7.1 If a lien or a claim based on a stop payment notice of any
nature should at any time be filed against the Work or any District
property, by any entity that has supplied material or services at the
request of the Developer, Developer and Developer’s Surety shall
promptly, on demand by District and at Developer’s and Surety’s own
expense, take any and all action necessary to cause any such lien or a
claim based on a stop payment notice to be released or discharged
immediately therefrom.

19.3.7.2 If the Developer fails to furnish to the District within ten
(10) calendar days after demand by the District satisfactory evidence
that a lien or a claim based on a stop'payment notice has been
released, discharged, or secured, the District may discharge such
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indebtedness and deduct the amount required therefor, together with
any and all losses, costs, damages, and attorney’s fees and expenses
incurred or suffered by District from any sum payable to Developer
under the Contract.

19.4 Decisions to Withhold Payment
19.4.1 Reasons to Withhold Payment

The District shall withhold payment in whole, or in part, as required by
statute. In addition, the District may withhold payment in whole, or in part,
to the extent reasonably necessary to protect the District if, in the District's
opinion, the representations to the District required herein cannot be made.
Payment, in whole, or in part, will be withheld based on the need to protect
the District from loss because of, but not limited to, any of the following:

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48)
hours of written notice to Developer.

19.4.1.2 Stop Payment Notices or other liens served upon the District
as a result of the Contract.

19.4.1.3 Failure to comply with the District’s Project Labor
Agreement.

19.4.1.4 Lliquidated damages assessed against the Developer.

19.4.1.5 The cost of completion of the Contract if there exists
reasonable doubt that the Work can be completed for the unpaid
balance of the Guaranteed Maximum Price or by the Contract Time.

19.4.1.6 Damage to the District or other contractor(s).
19.4.1.7 Unsatisfactory prosecution of the Work by the Developer.
19.4.1.8 Failure to store and properly secure materials.

19.4.1.9 Failure of the Developer to submit, on a timely basis,
proper, sufficient, and acceptable documentation required by the
Contract Documents, including, without limitation, a Construction
Schedule, Schedule of Submittals, Schedule of Values, Monthly
Progress Schedules, Shop Drawings, Product Data and samples,
Proposed product lists, executed Change Orders, and/or verified
reports.

19.4.1.10 Failure of the Developer to maintain As-Built Drawings.

19.4.1.11 Erroneous estimates by the Developer of the value of the
Work performed, or other false statements in an Application for
Payment.

19.4.1.12 Unauthorized deviatifins from the Contract Documents.
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19.4.1.13 Failure of the Developer to prosecute the Work in a timely
manner in compliance with the Construction Schedule, established
progress schedules, and/or completion dates.

19.4.1.14 Failure to provide acceptable electronic certified payroll
records, as required by the Labor Code, by these Contract Documents
or by written request for each journeyman, apprentice, worker, or
other employee employed by the Developer and/or by each
Subcontractor in connection with the Work for the period of the
Application for Payment or if payroll records are delinquent or
inadequate.

19.4.1.15 Failure to properly pay prevailing wages as required in
Labor Code section 1720 et seq., failure to comply with any other
Labor Code requirements, and/or failure to comply with labor
compliance monitoring and enforcement by the DIR.

19.4.1.16Allowing an unregistered subcontractor, as described in
Labor Code section 1725.5, to engage in the performance of any work
under this Contract.

19.4.1.17 Failure to comply with any, if applicable federal
requirements regarding minimum wages, withholding, payrolls and
basic records, apprentice and trainee employment requirements, equal
employment opportunity requirements, Copeland Act requirements,
Davis-Bacon Act and related requirements, Contract Work Hours and
Safety Standards Act requirements.

19.4.1.18 Failure to properly maintain or clean up the Site.

19.4.1.19 Failure to timely indemnify, defend, or hold harmless the
District.

19.4.1.20 -Failure to perform any implementation and/or monitoring
required by the General Permit, including without limitation any SWPPP
for the Project and/or the imposition of any penalties or fines therefore
whether imposed on the District or Developer.

19.4.1.21 Any payments due to the District, including but not limited
to payments for failed tests, utilities changes, or permits.

19.4.1.22 Failure to pay any royalty, license or similar fees.

19.4.1.23 Failure to pay Subcontractor(s) or supplier(s) as required
by law and Developer’s subcontract agreement and by the Contract
Documents;

19.4.1.24 Failure to comply with the District’s Local, Small Local and
Small Local Resident Business Enterprise Program; and

19.4.1.25 Developer is otherwise in breach, default, or in substantial
violation of any provision of the Contract Documents.
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19.4.2 Reallocation of Withheld Amounts

19.4.2.1 District may, in its discretion, apply any withheld amount to
pay outstanding claims or obligations as defined herein. In so doing,
District shall make such payments on behalf of Developer. If any
payment is so made by District, then that amount shall be considered
a payment made under the Contract Documents by District to
Developer and District shall not be liable to Developer for any payment
made in good faith. These payments may be made without prior
judicial determination of claim or obligation. District will render
Developer an accounting of funds disbursed on behalf of Developer.

19.4.2.2 If Developer defaults or neglects to carry out the Work in
accordance with the Contract Documents or fails to perform any
provision thereof, District may, after FORTY-EIGHT (48) hours’ written
notice to the Developer and opportunity to commence and pursue cure
of default, and, without prejudice to any other remedy, make good
such deficiencies. The District shall adjust the total Guaranteed
Maximum Price by reducing the amount thereof by the cost of making
good such deficiencies. If District deems it inexpedient to correct
Work that is damaged, defective, or not done in accordance with the
provisions of the Contract Documents, an equitable reduction in the
Guaranteed Maximum Price (of at least one hundred twenty-five
percent (125%) of the estimated reasonable value of the
nonconforming Work) shall be made therefor.

19.4.3 Payment After Cure

When Developer removes the grounds for declining approval, payment shall
be made for amounts withheld because of them. No interest shall be paid on
any retainage or amounts withheld due to the failure of the Developer to
perform in accordance with the terms and conditions of the Contract
Documents.

19.5 Subcontractor Payments
19.5.1 Payments to Subcontractors

No later than seven (7) days after receipt of any Tenant Improvement
Payment, or pursuant to Business and Professions Code section 7108.5 and
Public Contract Code section 7107, the Developer shall pay to each
Subcontractor, out of the amount paid to the Developer on account of such
Subcontractor’s portion of the Work, the amount to which said Subcontractor
is entitled. The Developer shall, by appropriate agreement with each
Subcontractor, require each Subcontractor to make payments to its Sub-
subcontractors in a similar manner.

19.5.2 No Obligation of District for Subcontractor Payment

The District shall have no obligation to pay, or to see to the payment of,
money to a Subcontractor exfc_ept as may otherwise be required by law.

19.5.3 Joint Checks
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District shall have the right in its sole discretion, if necessary for the
protection of the District, to issue joint checks made payable to the Developer
and Subcontractors and/or material or equipment suppliers. The joint check
payees shall be responsible for the allocation and disbursement of funds
included as part of any such joint payment. In no event shall any joint check
payment be construed to create any contract between the District and a
Subcontractor of any tier, or a material or equipment supplier, or any
obligation from the District to such Subcontractor or a material or equipment
supplier or rights in such Subcontractor against the District.

20. Completion of the Work
20.1 Completion

20.1.1 District will accept completion of Project and have the Notice of
Completion recorded when the entire Work shall have been completed to the
satisfaction of District.

20.1.2 The Work may only be accepted as complete by action of the
governing board of the District.

20.1.3 District, at its sole option, may accept completion of Project and have
the Notice of Completion recorded when the entire Work shall have been
completed to the satisfaction of District, except for minor corrective items, as
distinguished from incomplete items. If Developer fails to complete all minor
corrective items within fifteen (15) days after the date of the District’s
acceptance of completion, District shall withhold from the final payment one
hundred fifty percent (150%) of an estimate of the amount sufficient to
complete the corrective items, as determined by District, until the item(s) are
completed.

20.1.4 At the end of the fifteen (15) day period, if there are any items
remaining to be corrected, District may elect to proceed as provided herein
related to adjustments to Guaranteed Maximum Price, and/or District’s right
to perform the Work of the Developer.

20.2 Close-Out/Certification Procedures
20.2.1 Punch List

The Developer shall notify the Architect when Developer considers the Work
complete. Upon notification, Architect will prepare a list of minor items to be
completed or corrected (“Punch List”). The Developer and/or its
Subcontractors shall proceed promptly to complete and correct items on the
Punch List. Failure to include an item on Punch List does not alter the
responsibility of the Developer to complete all Work in accordance with the
Contract Documents.

20.2.2 Close-Out/Certification Requirements

20.2.2.1 Utilit\;_Connections
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Buildings shall be connected to water, gas, sewer, and electric
services, complete and ready for use. Service connections shail be
made and existing services reconnected.

20.2.2.2 As-Builts/Record Drawings and Record Specifications

20.2.2.2.1 Developer shall provide exact “as-built” drawings of
the Work upon completion of the Project as indicated in the
Contract Documents, including but not limited to the
Specifications (“As-Built Drawings”) as a condition precedent to
approval of final payment.

20.2.2.2.2 Developer is liable and responsible for any and all
inaccuracies in the As-Built Drawings, even if inaccuracies
become evident at a future date.

20.2.2.2.3 Upon completion of the Work and as a condition
precedent to approval of final payment, Developer shall obtain
the Inspector’s approval of the corrected prints and employ a
competent draftsman to transfer the As-Built Drawings
information to the most current version of AutoCAD or Building
Information Modeling ("BIM”) or other 3d imaging model that
is, at that time, currently utilized for plan check submission by
either the District, the Architect, OPSC, and/or DSA, and print a
complete set of transparent sepias. When completed,
Developer shall deliver corrected sepias and diskette/CD/other
data storage device acceptable to District with AutoCAD or BIM
or other 3d imaging model file to the District. ’

20.2.3 Maintenance Manuals

Developer shall prepare all operation and maintenance manuals and date as
indicated in the Specifications.

20.2.4 Source Programming
Developer shall provide all source programming for all items in the Project.
20.2.5 Verified Reports

Developer shall completely and accurately fill out and file forms DSA 6-C or
DSA 152 (or most current version applicable at the time the Work is
performed), as appropriate. Refer to section 4-336 and section 4-343 of Part
1, Title 24 of the California Code of Regulations.

20.3 Final Inspection

20.3.1 Developer shall comply with Punch List procedures as provided
herein, and maintain the presence of its District-approved project
superintendent and project manager until the Punch List is complete to
ensure proper and timely completion of the Punch List. Under no
circumstances shdll Developer demobilize its forces prior to completion of the
Punch List without District’s prior written approval. Upon receipt of
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Developer’'s written notice that all of the Punch List items have been fully
completed and the Work is ready for final inspection and acceptance,
Architect and Project Inspector will inspect the Work and shall submit to
Developer and District a final inspection report noting the Work, if any,
required in order to complete in accordance with the Contract Documents.
Absent unusual circumstances, this report shall consist of the Punch List items
not yet satisfactorily completed.

20.3.2 Upon Developer’s completion of all items on the Punch List and any
other uncompleted portions of the Work, the Developer shall notify the
District and Architect, who shall again inspect such Work. If the Architect
finds the Work complete and acceptable under the Contract Documents, the
Architect will notify Developer, who shall then jointly submit to the Architect
and the District its final Application for Payment.

20.3.3 Final Inspection Requirements

20.3.3.1 Before calling for final inspection, Developer shall determine
that the following have been performed:

20.3.3.1.1 The Work has been completed.

20.3.3.1.2 All life safety items are completed and in working
order.

20.3.3.1.3 Mechanical and electrical Work are complete and
tested, fixtures are in place, connected, and ready for tryout.

20.3.3.1.4 Electrical circuits scheduled in panels and
disconnect switches labeled.

20.3.3.1.5 Painting and special finishes complete.

20.3.3.1.6 Doors complete with hardware, cleaned of
protective film, relieved of sticking or binding, and in working
order.

20.3.3.1.7 Tops and bottoms of doors sealed.
20.3.3.1.8 Floors waxed and polished as specified.
20.3.3.1.9 Broken glass replaced and glass cleaned.

20.3.3.1.10 Grounds cleared of Developer’'s equipment, raked
clean of debris, and trash removed from Site.

20.3.3.1.11 Work cleaned, free of stains, scratches, and other
foreign matter, damaged and broken material replaced.

20.3.3.1.12 Finished and decorative work shall have marks,
dirt, and superfluous labels removed.

20.3.3.1.13 Final cleanup, as provided herein.
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20.4 Costs of Multiple Inspections

More than two (2) requests of the District to make a final inspection shall be
considered an additional service of District, Architect, Construction Manager, and/or
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds
are available, withheld from remaining payments.

20.5 Partial Occupancy or Use Prior to Completion
20.5.1 District’s Rights to Occupancy

The District may occupy or use any completed or partially completed portion
of the Work at any stage, and such occupancy shall not constitute the
District’s Final Acceptance of any part of the Work. Neither the District’s Final
Acceptance, the making of Final Payment, any provision in Contract
Documents, nor the use or occupancy of the Work, in whole or in part, by
District shall constitute acceptance of Work not in accordance with the
Contract Documents nor relieve the Developer or the Developer’s
Performance Bond Surety from liability with respect to any warranties or
responsibility for faulty or defective Work or materials, equipment and
workmanship incorporated therein. The District and the Developer shall agree
in writing to the responsibilities assigned to each of them for payments,
security, maintenance, heat, utilities, damage to the Work, insurance, the
period for correction of the Work, and the commencement of warranties
required by the Contract Documents. Any dispute as to responsibilities shall
be resolved pursuant to the Claims and Disputes provisions herein, with the
added provision that during the dispute process, the District shall have the
right to occupy or use any portion of the Work that it needs or desires to use.

20.5.2 Inspection Prior to Occupancy or Use

Immediately prior to partial occupancy or use, the District, the Developer,
and the Architect shall jointly inspect the area to be occupied or portion of the
Work to be used in order to determine and record the condition of the Work.

20.5.3 No Waiver

Unless otherwise agreed upon, partial or entire occupancy or use of a portion
or portions of the Work shall not constitute beneficial occupancy or
acceptance of the Work not complying with the requirements of the Contract
Documents.

21. Final Payment and Retention
21.1 Final Payment

Upon receipt and approval of a valid and final Application for Payment, the Architect
will issue a final Certificate of Payment. The District shall thereupon jointly inspect
the Work and either accept the Work as complete or notify the Architect and the
Developer in writing of reasons why the Work is not complete. Upon acceptance of
the Work of the Developer as fully complete (that, absent unusual circumstances,
will occur wheh the Punch List items have been satisfactorily completed), the District
shall record a Notice of Completion with the County Recorder, and the Developer
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shall, upon receipt of final payment from the District, pay the amount due
Subcontractors.

21.2 Prerequisites for Final Payment
The following conditions must be fulfilled prior to Final Payment:

21.2.1 A full release of all Stop Payment Notices served in connection with
the Work shall be submitted by Developer.

21.2.2 A duly completed and executed conditional waiver and release upon
final payment compliant with Civil Code section 8136 from each subcontractor
of any tier and supplier to be paid from the final Tenant Improvement
Payment.

21.2.3 A duly completed and executed unconditional waiver and release
upon Tenant Improvement Payment compliant with Civil Code section 8134
from each subcontractor of any tier and supplier that was paid from the
previous Tenant Improvement Payment(s).

21.2.4 A duly completed and executed "AGREEMENT AND RELEASE OF ANY
AND ALL CLAIMS” from the Developer.

21.2.5 The Developer shall have made all corrections to the Work that are
required to remedy any defects therein, to obtain compliance with the
Contract Documents or any requirements of applicable codes and ordinances,
or to fulfill any of the orders or directions of District required under the
Contract Documents.

21.2.6 Each Subcontractor shall have delivered to the Developer all written
guarantees, warranties, applications, and bonds required by the Contract
Documents for its portion of the Work.

21.2.7 Developer must have completed all requirements set forth under
“Close-Out/Certification Procedures,” including, without limitation, submission
of an approved set of complete Record Drawings.

21.2.8 Architect shall have issued its written approval that final payment can
be made.

21.2.9 The Developer shall have delivered to the District all manuals and
materials required by the Contract Documents, which must be approved by
the District.

21.2.10 The Developer shall have completed final clean up as provided
herein.

21.3 Retention

21.3.1 The retention, less any amounts disputed by the District or that the
D,_i.strict has the right to withhold pursuant to provisions herein, shall be paid:
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21.3.1.1 After approval by the District of the Architect of the
Application and Certificate of Payment.

21.3.1.2 After the satisfaction of the conditions set forth herein.

21.3.1.3 No less than forty-five (45) days after the recording of the
Notice of Completion by District; and

21.3.1.4 After receipt of a duly completed and executed
unconditional waiver and release upon Final Payment compliant with
Civil Code section 8138 from each subcontractor of any tier and
supplier that was paid from the Final Payment.

21.3.2 No interest shall be paid on any retention, or on any amounts
withheld due to a failure of the Developer to perform, in accordance with the
terms and conditions of the Contract Documents, except as provided to the
contrary in any Escrow Agreement between the District and the Developer
pursuant to Public Contract Code section 22300.

21.4 Substitution of Securities

The District will permit the substitution of securities in accordance with the provisions
of Public Contract Code section 22300.

22. Uncovering of Work

If a portion of the Work is covered without Inspector or Architect approvat or not in
compliance with the Contract Documents, it must, if required in writing by the District, the
Project Inspector, or the Architect, be uncovered for the Project Inspector’s or the
Architect’s observation and be corrected, replaced and/or recovered at the Developer's
expense without change in the Guaranteed Maximum Price or Contract Time.

23. Nonconforming Work and Correction of Work

23.1 Nonconforming Work

23.1.1 Developer shall promptly remove from Premises all Work identified by
District as failing to conform to the Contract Documents whether incorporated
or not. Developer shall promptly replace and re-execute its own Work to
comply with the Contract Documents without additional expense to the
District and shall bear the expense of making good all work of other
contractors destroyed or damaged by any removal or replacement pursuant
hereto and/or any delays to the District or other contractors caused thereby.

23.1.2 If Developer does not commence to remove Work that District has
identified as failing to conform to the Contract Documents within a reasonable
time, not to exceed FORTY-EIGHT (48) hours after written notice and
complete removal of work within a reasonable time, District may remove it
and may store any material at Developer’s expense. If Developer does not
pay expense(s) of that removal within ten (10) days’ time thereafter, District
_may, upon ten (10) days’ written notice, sell any material at auction or at

' private sale and shall deduct all costs and expenses incurred by the District

and/or District may withhold those amounts from payment(s) to Developer.
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23.2 Correction of Work
23.2.1 Correction of Rejected Work

Pursuant to the notice provisions herein, the Developer shall promptly correct
the Work rejected by the District, the Architect, or the Project Inspector as
failing to conform to the requirements of the Contract Documents, whether
observed before or after Completion and whether or not fabricated, installed,
or completed. The Developer shall bear costs of correcting the rejected Work,
including additional testing, inspections, and compensation for the Inspector’s
or the Architect’s services and expenses made necessary thereby.

23.2.2 One-Year Warranty Corrections

If, within one (1) year after the date of Completion of the Work or a
designated portion thereof, or after the date for commencement of warranties
established hereunder, or by the terms of an applicable special warranty
required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Developer
shall correct it promptly after receipt of written notice from the District to do
so. This period of one (1) year shall be extended with respect to portions of
the Work first performed after Completion by the period of time between
Completion and the actual performance of the Work. This obligation
hereunder shall survive acceptance of the Work under the Contract
Documents and termination of the Contract Documents. The District shall
give such notice promptly after discovery of the condition.

23.3 District's Right to Perform Work

23.3.1 If the Developer should neglect to prosecute the Work properly or fail
to perform any provisions of the Contract Documents, the District, after
providing FORTY-EIGHT (48) hours written notice and an opportunity to cure
the failure, to the Developer, may, without prejudice to any other remedy it
may have, make good such deficiencies and may deduct the cost thereof from
the payment then or thereafter due the Developer.

23.3.2 If it is found at any time, before or after completion of the Work, that
Developer has varied from the Drawings and/or Specifications, including, but
not limited to, variation in material, quality, form, or finish, or in the amount
or value of the materials and labor used, District may require at its option:

23.3.2.1 That all such improper Work be removed, remade or
replaced, and all work disturbed by these changes be made good by
Developer at no additional cost to the District.

23.3.2.2 That the District deduct from any amount due Developer the
sum of money equivalent to the difference in value between the work
performed and that called for by the Drawings and Specifications; or

23.3.2.3 That the District exercise any other remedy it may have at
. law or under the Contract Documents, including but not limited to the
: District hiring its own forces or another contractor to replace the
Developer’s nonconforming Work, in which case the District shall either
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24,

25,

issue a deductive Change Order, a Construction Change Directive, or
invoice the Developer for the cost of that work. Developer shall pay
any invoices within thirty (30) days of receipt of same or District may
withhold those amounts from payment(s) to Developer.

Termination And Suspension

The Parties’ rights to terminate the Project are as indicated in the Facilities Lease. In the
event of a termination of the Facilities Lease and notwithstanding any other provision in the
Contract Documents, the Surety shall remain liable to all obligees under the Payment Bond
and to the District under the Performance Bond for any claim related to the Project.

Claims Process

25.1

Performance during Claim Process

Developer and its subcontractors shall continue to perform its Work under the
Contract and shall not cause a delay of the Work during any dispute, claim,
negotiation, mediation, or arbitration proceeding, except by written agreement by
the District.

25.2

25.3

Definition of Claim

25.2.1Pursuant to Public Contract Code section 9204, the term “Claim”
means a separate demand by the Developer sent by registered mail or
certified mail with return receipt requested, for one or more of the following:

25.2.1.1 A time extension, including without limitation, for relief of
damages or penalties for delay assessed by the District under the
Contract;

25.2.1.2 Payment by the District of money or damages arising from
work done by, or on behalf of, the Developer pursuant to the Contract
and payment of which is not otherwise expressly provided for or to
which Developer is not otherwise entitled to; or

25.2.1.3 An amount of payment disputed by the District.
Claims Presentation

25.3.1 If Developer intends to apply for an increase in the Guaranteed
Maximum Price or Contract Time for any reason including, without limitation,
the acts of District or its agents, Developer shall, within thirty (30) days after
the event giving rise to the Claim, give notice of the Claim in writing,
including an itemized statement of the details and amounts of its Claim for
any increase in the Guaranteed Maximum Price or time requested, including a
Schedule Analysis and any and all other documentation substantiating
Developer’s claimed damages. Otherwise, Developer shall have waived and
relinquished its dispute against the District and Developer's claims for
compensation or an extension of time shall be forfeited and invalidated.
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25.3.2 The Claim shall identify:

25.3.2.1 The issues, events, conditions, circumstances and/or causes
giving rise to the dispute;

25.3.2.2 The pertinent dates and/or durations and actual and/or
anticipated effects on the Guaranteed Maximum Price, Contract
Schedule milestones and/or Contract Time adjustments; and

25.3.2.3 The line-item costs for labor, material, and/or equipment, if
applicable; or

25.3.2.4 A request by Developer, if any, to waive the claims
procedure under Public Contract Code section 9204 and proceed
directly to the commencement of a civil action or binding arbitration.

25.3.3 The Claim shall include the following certification by the Developer:

25.3.3.1 The undersigned Developer certifies under penalty of
perjury that the attached dispute is made in good faith; that the
supporting data is accurate and complete to the best of my knowledge
and belief; that the amount requested accurately reflects the
adjustment for which Developer believes the District is liable; and that
I am duly authorized to certify the claim on behalf of the Developer.

25.3.3.2 Furthermore, Developer understands that the value of the
attached dispute expressly includes any and all of the Developer’s
costs and expenses, direct and indirect, resulting from the Work
performed on the Project, additional time required on the Project
and/or resulting from delay to the Project. Any costs, expenses,
damages, or time extensions not included are deemed waived.

25.4 Claim Resolution pursuant to Public Contract Code section 9204

25.4.1 STEP 1:

25.4.1.1 Upon receipt of a Claim by registered or certified mail,
return receipt requested, including the documents necessary to
substantiate it, the District shall conduct a reasonable review of the
Claim and, within a period not to exceed 45 days, shall provide the
Developer a written statement identifying what portion of the Claim is
disputed and what portion is undisputed. Upon receipt of a Claim, the
District and Developer may, by mutual agreement, extend the time
period to provide a written statement. If the District needs approval
from its governing body to provide the Developer a written statement
identifying the disputed portion and the undisputed portion of the
Claim, and the governing body does not meet within the 45 days or
within the mutually agreed to extension of time following receipt of
Claim sent by registered mail or certified mail, return receipt
requested, the District shall have up to three (3) days following
the next duly publicly noticed meeting of the governing body
after the 45-day period, or extension, expires to provide
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Developer a written statement identifying the disputed portion and the
undisputed portion.

25.4.1.1.1 Any payment due on an undisputed portion of the
Claim shall be processed and made within 60 days after the
District issues its written statement. Amounts not paid in a
timely manner as required by this section, section 25.4, shall
bear interest at seven percent (7%) per annum.

25.4.1.2 Upon receipt of a Claim, the parties may mutually agree to
waive, in writing, mediation and proceed directly to the
commencement of a civil action or binding arbitration, as applicable.
In this instance, District and Developer must comply with the sections
below regarding Public Contract Code section 20104 et seq. and
Government Code Claim Act Claims.

25.4.1.3 If the District fails to issue a written statement, or to
otherwise meet the time requirements of this section, this shall result
in the Claim being deemed rejected in its entirety. A claim that is
denied by reason of the District’s failure to have responded to a claim,
or its failure to otherwise meet the time requirements of this section,
shall not constitute an adverse finding with regard to the merits of the
claim or the responsibility or qualifications of Developer.

25.4.2 STEP 2:

25.4.2.1 If Developer disputes the District’s written response, or if
the District fails to respond to a Claim within the time prescribed,
Developer may demand in writing an informal conference to meet and
confer for settlement of the issues in dispute. Upon receipt of a
demand in writing sent by registered mail or certified mail, return
receipt requested, the District shall schedule a meet and confer
conference within 30 days for settlement of the dispute. Within 10
business days following the conclusion of the meet and confer
conference, if the claim or any portion of the claim remains in dispute,
the District shall provide the Developer a written statement identifying
the portion of the claim that remains in dispute and the portion that is
undisputed.

25.4.2.2 Any payment due on an undisputed portion of the claim
shall be processed and made within 60 days after the District issues its
written statement. Amounts not paid in a timely manner as required
by this section, section 25.4, shall bear interest at seven percent (7%)
per annum.
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25.4.3 STEP 3:

25.4.3.1 Any disputed portion of the claim, as identified by Developer
in writing, shall be submitted to nonbinding mediation, with the District
and Developer sharing the associated costs equally. The District and
Developer shall mutually agree to a mediator within 10 business days
after the disputed portion of the claim has been identified in writing. If
the parties cannot agree upon a mediator, each party shall select a
mediator and those mediators shall select a qualified neutral third
party to mediate with regard to the disputed portion of the claim. Each
party shall bear the fees and costs charged by its respective mediator
in connection with the selection of the neutral mediator. If mediation is
unsuccessful, the parts of the claim remaining in dispute shall be
subject to applicable procedures outside this section.

25.4.3.1.1 For purposes of this section, mediation includes any
nonbinding process, including, but not limited to, neutral
evaluation or a dispute review board, in which an independent
third party or board assists the parties in dispute resolution
through negotiation or by issuance of an evaluation. Any
mediation utilized shall conform to the timeframes in this
section.

25.4.3.2 Unless otherwise agreed to by the District and Developer in
writing, the mediation conducted pursuant to this section shall excuse
any further obligation under Public Contract Code section 20104.4 to
mediate after litigation has been commenced.

25.4.4 STEP 4:

25.4.4.1 If mediation under this section does not resolve the parties’
dispute, the District may, but does not require arbitration of disputes
under private arbitration or the Public Works Contract Arbitration
Program.

25.5 Subcontractor Pass-Through Claims

25.5.11f a subcontractor or a lower tier subcontractor lacks legal standing to
assert a claim against a District because privity of contract does not exist, the
contractor may present to the District a Claim on behalf of a subcontractor or
lower tier subcontractor. A subcontractor may request in writing, either on
his or her own behalf or on behalf of a lower tier subcontractor, that
Developer present a Claim for work which was performed by the
subcontractor or by a lower tier subcontractor on behalf of the subcontractor.
The subcontractor requesting that the Claim be presented to the District shall
furnish reasonable documentation to support the Claim.

25.5.2Within 45 days of receipt of this written request from a subcontractor,
Developer shall notify the subcontractor in writing as to whether the
Developer presented the Claim to the District and, if Developer did not
present the Claim, provide the subcontractor with a statement of the reasons
for not having done so.
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25.5.3Developer shall bind all its Subcontractors to the provisions of this
section and will hold the District harmless against Claims by Subcontractors.

25.6 Government Code Claim Act Claim

25.6.1 If a Claim, or any portion thereof, remains in dispute upon
satisfaction of all applicable Claim Resolution requirements, including those
pursuant to Public Contract Code section 9204, the Developer shall comply
with all claims presentation requirements as provided in Chapter 1
(commencing with section 900) and Chapter 2 (commencing with section
910) of Part 3 of Division 3.6 of Title 1 of Government Code as a condition
precedent to the Developer’s right to bring a civil action against the District.
For purposes of those provisions, the running of the time within which a claim
must be presented to the District shall be tolled from the time the Developer
submits its written claim until the time the claim is denied, including any time
utilized by any applicable meet and confer process.

25.7 Claim Resolution pursuant to Public Contract Code section 20104 et
seq.

25.7.1 In the event of a disagreement between the parties as to
performance of the Work, the interpretation of this Contract, or payment or
nonpayment for Work performed or not performed, the parties shall attempt
to resolve all claims of three hundred seventy-five thousand dollars
($375,000) or less which arise between Developer and District by those
procedures set forth in Public Contract Code section 20104, et seq., to the
extent applicable.

25.7.1.1 Developer shall file with the District any written Claim,
including the documents necessary to substantiate it, upon the
application for final payment.

25.7.1.2 For claims of less than fifty thousand dollars ($50,000), the
District shall respond in writing within forty-five (45) days of receipt of
the Claim or may request in writing within thirty (30) days of receipt of
the Claim any additional documentation supporting the claim or
relating to defenses or claims the District may have against the
Developer.

25.7.1.2.1 If additional information is required, it shall be
requested and provided by mutual agreement of the parties.

25.7.1.2.2 District's written response to the documented Claim
shall be submitted to the Developer within fifteen (15) days
after receipt of the further documentation or within a period of
time no greater than that taken by the Developer to produce
the additional information, whichever is greater.

25.7.1.3 For claims of over fifty thousand dollars ($50,000) and less
than or equal to three hundred seventy-five thousand dollars
($375,000), the District shall respond in writing to all written Claims
within sixty (60) days of receipt of the claim, or may request, in
writing, within thirty (30) days of receipt of the Claim any additional
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documentation supporting the Claim or relating to defenses or claims
the District may have against the Developer.

25.7.1.3.1 If additional information is required, it shall be
requested and provided upon mutual agreement of the District
and the Developer.

25.7.1.3.2 The District's written response to the claim, as
further documented, shall be submitted to the Developer within
thirty (30) days after receipt of the further documentation, or
within a period of time no greater than that taken by the
Developer to produce the additional information or requested
documentation, whichever is greater.

25.7.1.4 If Developer disputes the District's written response, or the
District fails to respond within the time prescribed, Developer may so
notify the District, in writing, either within fifteen (15) days of receipt
of the District's response or within fifteen (15) days of the District's
failure to respond within the time prescribed, respectively, and
demand an informal conference to meet and confer for settlement of
the issues in dispute. Upon a demand, the District shall schedule a
meet and confer conference within thirty (30) days for settlement of
the dispute.

25.7.1.5 Following the meet and confer conference, if the claim or
any portion of it remains in dispute, the Developer shall file a claim as
provided in Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of
the Government Code. For purposes of those provisions the running of
the time within which a claim must be filed shall be tolled from the
time the Developer submits its written Claim until the time the Claim is
denied, including any period of time utilized by the meet and confer
process.

25.7.1.6 For any civil action filed to resolve claims filed pursuant to
this section, within sixty (60) days, but no earlier than thirty (30)
days, following the filing of responsive pleadings, the court shall
submit the matter to nonbinding mediation unless waived by mutual
stipulation of both parties. The mediation process shall provide for the
selection within fifteen (15) days by both parties of a disinterested
third person as mediator, shall be commenced within thirty (30) days
of the submittal, and shall be concluded within fifteen (15) days from
the commencement of the mediation unless a time requirement is
extended upon a good cause showing to the court or by stipulation of
both parties. If the parties fail to select a mediator within the 15-day
period, any party may petition the court to appoint the mediator.

25.7.1.7 If the matter remains in dispute, the case shall be
submitted to judicial arbitration pursuant to Chapter 2.5 (commencing
with Section 1141.10) of the Title 3 of Part 3 of the Code of Civil
Procedure, notwithstanding Section 1141.11 of that code. The Civil
Discovery Act, (commencing with Section 2016) of Chapter 1 of Title 4
of part 4 of the Code of Civil Procedure) shall apply to any proceeding
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brought under this subdivision consistent with the rules pertaining to
judicial arbitration,

25.7.1.8 The District shall not fail to pay money as to any portion of
a Claim which is undisputed except as otherwise provided in the
Contract Documents. In any suit filed pursuant to this section, the
District shall pay interest at the legal rate on any arbitration award or
judgment. Interest shall begin to accrue on the date the suit is filed in
a court of law.

25.7.2 Developer shall bind its Subcontractors to the provisions of this
Section and will hold the District harmless against disputes by
Subcontractors.

25.8 Claim Resolution Non-Applicability

25.8.1 The procedures for dispute and claim resolution set forth in this
Article shall not apply to the following:

25.8.1.1 Personal injury, wrongful death or property damage claims.
25.8.1.2 Latent defect or breach of warranty or guarantee to repair.
25.8.1.3 Stop payment notices.

25.8.1.4 District’s rights set forth in the Article on Suspension and
Termination.

25.8.1.5 Disputes arising out of labor compliance enforcement by the
Department of Industrial Relations; or

25.8.1.6 District rights and obligations as a public entity set forth in
applicable statutes; provided, however, that penalties imposed against
a public entity by statutes, including, but not limited to, Public
Contract Code sections 20104.50 and 7107, shall be subject to the
Claim Resolution requirements provided in this Article.

25.9 Attorney’s Fees

25.9.1Should litigation be necessary to enforce any terms or provisions of
this Contract, then each party shall bear its own litigation and collection
expenses, witness fees, court costs and attorney’s fees.

26. State Labor, Wage & Hour, Apprentice, and Related Provisions

26.1 Labor Compliance and Enforcement

Since this Project is subject to labor compliance and enforcement by the Department
of Industrial Relations ("DIR"), Developer specifically acknowledges and understands
that it shall perform the Work of this Contract while complying with all the applicable
provisions of Division 2, Part 7, Chapter 1, of the Labor Code and Title 8 of the
California Code of Regulations, including, without limitation, the requirement that the
Developer and all Subcontractors shall timely furnish complete and accurate
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electronic certified payroll records directly to the DIR. The District may not issue
payment if this requirement is not met.

26.2 Wage Rates, Travel, and Subsistence

26.2.1 Pursuant to the provisions of Article 2 (commencing at section 1770),
Chapter 1, Part 7, Division 2, of the Labor Code of California, the general
prevailing rate of per diem wages and the general prevailing rate for holiday
and overtime work in the locality in which this public work is to be performed
for each craft, classification, or type of worker needed to execute the Contract
Documents are on file at the District’s principal office and copies will be made
available to any interested party on request. Developer shall obtain and post
a copy of these wage rates at the job site.

26.2.2 Holiday and overtime work, when permitted by law, shall be paid for
at a rate of at least one and one-half times the above specified rate of per
diem wages, unless otherwise specified. The holidays upon which those rates
shall be paid need not be specified by the District, but shall be all holidays
recognized in the applicable collective bargaining agreement. If the prevailing
rate is not based on a collectively bargained rate, the holidays upon which the
prevailing rate shall be paid shall be as provided in Section 6700 of the
Government Code.

26.2.3 Developer shall pay and shall cause to be paid each worker engaged
in Work on the Project not less than the general prevailing rate of per diem
wages determined by the Director of the Department of Industrial Relations
("DIR") (“Director”), regardless of any contractual relationship which may be
alleged to exist between Developer or any Subcontractor and such workers.

26.2.4 If, prior to execution of the Facilities Lease, the Director determines
that there has been a change in any prevailing rate of per diem wages in the
locality in which the Work under the Contract Documents is to be performed,
such change shall not alter the wage rates in the Contract Documents
subsequently awarded.

26.2.5 Pursuant to Labor Code section 1775, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently two
hundred dollars ($200) to District for each calendar day, or portion thereof,
for each worker paid less than the prevailing rates, determined by the District
and/or the Director, for the work or craft in which that worker is employed for
any public work done under Contract by Developer or by any Subcontractor
under it. The difference between such prevailing wage rates and the amount
paid to each worker for each calendar day or portion thereof for which each
worker was paid less than the prevailing wage rate, shall be paid to each
worker by Developer.

26.2.6 Any worker employed to perform Work on the Project, which Work is
not covered by any classification listed in the general prevailing wage rate of
per diem wages determined by the Director, shall be paid not less than the
minimum rate of wages specified therein for the classification which most
nearly corresponds to Work to be performed by him, and that minimum wage
rate shall be retroactive to time of initial employment of the person in that
classification.
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26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed
to include employer payments for health and welfare, pension, vacation,
travel time, subsistence pay, and apprenticeship or other training programs
authorized by Labor Code section 3093, and similar purposes.

26.2.8 Developer shall post at appropriate conspicuous points on the Project
Site a schedule showing all determined minimum wage rates and all
authorized deductions, if any, from unpaid wages actually earned. In
addition, Developer shall post a sign-in log for all workers and visitors to the
Site, a list of all Subcontractors of any tier on the Site, and the required Equal
Employment Opportunity poster(s).

26.3 Hours of Work

26.3.1 As provided in Article 3 (commencing at section 1810), Chapter 1,
Part 7, Division 2, of the Labor Code, eight (8) hours of labor shall constitute
a legal day of work. The time of service of any worker employed at any time
by Developer or by any Subcontractor on any subcontract under the Contract
Documents upon the Work or upon any part of the Work contemplated by the
Contract Documents shall be limited and restricted by Developer to eight (8)
hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth,
Work performed by employees of Developer in excess of eight (8) hours per
day and forty (40) hours during any one week, shall be permitted upon this
public work upon compensation for all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.

26.3.2 Developer shall keep and shall cause each Subcontractor to keep an
accurate record showing the name of and actual hours worked each calendar
day and each calendar week by each worker employed by Developer in
connection with the Work or any part of the Work contemplated by the
Contract Documents. The record shall be kept open at all reasonable hours to
the inspection of District and to the Division of Labor Standards Enforcement
of the DIR.

26.3.3 Pursuant to Labor Code section 1813, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently twenty-
five dollars ($25)) to the District for each worker employed in the execution of
the Contract Documents by Developer or by any Subcontractor for each
calendar day during which a worker is required or permitted to work more
than eight (8) hours in any one calendar day and forty (40) hours in any one
calendar week in violation of the provisions of Article 3 (commencing at
section 1810), Chapter 1, Part 7, Division 2, of the Labor Code.

26.3.4 Any Work necessary to be performed after regular working hours, or
on Sundays or other holidays shall be performed without additional expense
to the District.
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26.4 Payroll Records

26.4.1 Developer shall upload, and shall cause each Subcontractor
performing any portion of the Work under this Contract to upload, an accurate
and complete certified payroll record ("CPR") electronically using DIR's eCPR
System by uploading the CPRs by electronic XML file or entering each record
manually using the DIR’s iform (or current form) online on a weekly basis and
within ten (10) days of any request by the District or Labor Commissioner at
http://www.dir.ca.gov/Public-Works/Certified/Payroll-Reporting.html or
current application and URL, showing the name, address, social security
number, work classification, straight time, and overtime hours worked each
day and week, and the actual per diem wages paid to each journeyman,
apprentice, worker, or other employee employed by the Developer and/or
each Subcontractor in connection with the Work.

26.4.2 The CPRs enumerated hereunder shall be filed directly with the DIR
on a weekly basis or to the requesting party, whether the District or DIR,
within ten (10) days after receipt of each written request. The CPRs from the
Developer and each Subcontractor for each week shall be provided on or
before Wednesday of the week following the week covered by the CPRs.
District may not make any payment to Developer until:

26.4.2.1 The Developer and/or its Subcontractor(s) provide CPRs
acceptable to the District and DIR.

26.4.2.2 Any delay in Developer and/or its Subcontractor(s)
providing CPRs to the District or DIR in a timely manner may directly
delay the District’s review and/or audit of the CPRs and Developer’s
payment.

26.4.3 All CPRs shall be available for inspection at all reasonable hours at the
principal office of Developer on the following basis:

26.4.3.1 A certified copy of an employee’s CPR shall be made
available for inspection or furnished to the employee or his/her
authorized representative on request.

26.4.3.2 CPRs shall be made available for inspection or furnished
upon request or as required by regulation to a representative of the
District, Division of Labor Standards Enforcement, Division of
Apprenticeship Standards, and/or the DIR.

26.4.3.3 CPRs shall be made available upon request by the public for
inspection or copies thereof made; provided, however, that a request
by the public shall be made through the District, Division of
Apprenticeship Standards, or the Division of Labor Standards
Enforcement. If the requested CPRs have not been provided pursuant
to the provisions herein, the requesting party shall, prior to being
provided the records, reimburse the costs of preparation by Developer,
Subcontractors, and the entity through which the request was made.
The public shall not be given access to the records at the principal
office of Developer.
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26.4.4 Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by District, Division
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR
shall be marked or obliterated in such a manner as to prevent disclosure of an
individual's name, address, and social security number. The name and
address of Developer awarded the Project under the Contract Documents or
performing under the Contract Documents shall not be marked or obliterated.

26.4.5 Developer shall inform District of the location of the records
enumerated hereunder, including the street address, city, and county, and
shall, within five (5) working days of a change in location of the records,
provide a notice of change of location and address.

26.4.6 In the event of noncompliance with the requirements of this section,
Developer shall have ten (10) days in which to comply subsequent to receipt
of written notice specifying in what respects Developer must comply with this
section. Should noncompliance still be evident after the ten (10) day period,
Developer shall, as a penalty, forfeit up to one hundred dollars ($100) to
District for each calendar day, or portion thereof, for each worker, until strict
compliance is effectuated. Upon the request of the Labor Commissioner,
these penalties shall be withheld from Tenant Improvement Payments then
due.

26.5 [Reserved]
26.6 Apprentices

26.6.1 Developer acknowledges and agrees that, if the Contract Documents
involve a dollar amount greater than or a number of working days greater
than that specified in Labor Code section 1777.5, then this Contract is
governed by the provisions of Labor Code Section 1777.5 and 29 CFR part 5.
It shall be the responsibility of Developer to ensure compliance with this
Article and with Labor Code section 1777.5 for all apprenticeship occupations.

26.6.2 Apprentices of any crafts or trades may be employed and, when
required by Labor Code section 1777.5, shall be employed provided they are
properly registered in full compliance with the provisions of the Labor Code.

26.6.3 Every apprentice shall be paid the standard wage paid to apprentices
under the regulations of the craft or trade at which he/she is employed, and
shall be employed only at the work of the craft or trade to which she/he is
registered.

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who

are in training under apprenticeship standards and written apprentice
agreements under Chapter 4 (commencing at section 3070), Division 3, of the
Labor Code, are eligible to be employed. The employment and training of

each apprentice shall be in accordance with the provisions of the

apprenticeship standards and apprentice agreements under which he/she is
training.

26.6.5 Pursuant to Labor Code section 1777.5, if that section applies to this i
Contract as indicated above, Developer and any Subcontractors employing
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workers in any apprenticeable craft or trade in performing any Work under
this Contract shall apply to the applicable joint apprenticeship committee for a
certificate approving the Developer or Subcontractor under the applicable
apprenticeship standards and fixing the ratio of apprentices to journeymen
employed in performing the Work.

26.6.6 Pursuant to Labor Code section 1777.5, if that section applies to this
Contract as indicated above, Developer and any Subcontractor may be
required to make contributions to the apprenticeship program.

26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code
section 1777.5, then, upon a determination of noncompliance by the
Administrator of Apprenticeship, it shall:

26.6.7.1 Be denied the right to bid on any subsequent project for one
(1) year from the date of such determination.

26.6.7.2 Forfeit, as a penalty, to District the full amount stated in
Labor Code section 1777.7. Interpretation and enforcement of these
provisions shall be in accordance with the rules and procedures of the
California Apprenticeship Council and under the authority of the Chief
of the Division of Apprenticeship Standards.

26.6.7.3 Developer and all Subcontractors shall comply with Labor
Code section 1777.6, which section forbids certain discriminatory
practices in the employment of apprentices.

26.6.7.4 Developer shall become fully acquainted with the law
regarding apprentices prior to commencement of the Work. Special
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the
Labor Code, and Title 8, California Code of Regulations, Section 200 et
seq. Questions may be directed to the State Division of Apprenticeship
Standards, 455 Golden Gate Avenue, Sth Floor, San Francisco,
California 94102.

26.7 [Reserved]
26.8 Non-Discrimination

26.8.1 Developer herein agrees not to discriminate in its recruiting, hiring,
promotion, demotion, or termination practices on the basis of race, religious
creed, national origin, ancestry, sex, sexual orientation, age, or physical
handicap in the performance of this Contract and to comply with the
provisions of the California Fair Employment and Housing Act as set forth in
Part 2.8 of Division 3 of Title 2 of the California Government Code,
commencing at section 12900; the Federal Civil Rights Act of 1964, as set
forth in Public Law 88-352, and all amendments thereto; Executive Order
11246; and all administrative rules and regulations found to be applicable to
Developer and Subcontractor.

26.8.2 Special requirements for Federally Assisted Construction Contracts:
During the performance of the requirement of the Contract Documents,’
Developer agrees to incorporate in all subcontracts the provisions set forth in
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Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 of the Federal
Register dated May 28, 1968.

26.9 Labor First Aid

Developer shall maintain emergency first aid treatment for Developer’s laborers and
mechanics on the Project which complies with the Federal Occupational Safety and
Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety
and Health Act of 1973 (Lab. Code, § 6300 et seq.; 8 Cal. Code of Regs., § 330 et

seq.).
27. [Reserved]

28, Miscellaneous
28.1 Assignment of Antitrust Actions

Although this project may not have been formally bid, the following provisions may
apply:

28.1.1 Section 7103.5(b) of the Public Contract Code states:

In entering into a public works contract or subcontract to supply goods,
services, or materials pursuant to a public works contract, the contractor or
subcontractor offers and agrees to assign to the awarding body all rights,
title, and interest in and to all causes of action it may have under Section 4 of
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials
pursuant to the public works contract or the subcontract. This assignment
shall be made and become effective at the time the awarding body tenders
final payment to the contractor, without further acknowledgment by the
parties.

28.1.2 Section 4552 of the Government Code states in pertinent part:

In submitting a bid to a public purchasing body, the bidder offers and agrees
that if the bid is accepted, it will assign to the purchasing body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, materials, or services by
the bidder for sale to the purchasing body pursuant to the bid. Such
assignment shall be made and become effective at the time the purchasing
body tenders final payment to the bidder.

28.1.3 Section 4553 of the Government Code states in pertinent part:

If an awarding body or public purchasing body receives, either through
judgment or settlement, a monetary recovery for a cause of action assigned
under this chapter, the assignor shall be entitled to receive reimbursement for
actual legal costs incurred and may, upon demand, recover from thd public
body any portion of the recovery, including treble damages, attributable to
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overcharges that were paid by the assignor but were not paid by the public
body as part of the bid price, less the expenses incurred in obtaining that
portion of the recovery.

28.1.4 Section 4554 of the Government Code states in pertinent part:

Upon demand in writing by the assignor, the assignee shall, within one year
from such demand, reassign the cause of action assigned under this part if
the assignor has been or may have been injured by the violation of law for
which the cause of action arose and (a) the assignee has not been injured
thereby, or (b) the assignee declines to file a court action for the cause of
action.

28.1.5 Under this Article, “public purchasing body” is District and “bidder” is
Developer.

28.2 Excise Taxes

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on
which a Federal Excise Tax is imposed and the sale is exempt from such Federal
Excise Tax because it is a sale to a State or Local Government for its exclusive use,
District, upon request, will execute documents necessary to show (1) that District is
a political subdivision of the State for the purposes of such exemption, and (2) that
the sale is for the exclusive use of District. No Federal Excise Tax for such materials
shall be included in any Guaranteed Maximum Price.

28.3 Taxes

Guaranteed Maximum Price is to include any and all applicable sales taxes or other
taxes that may be due in accordance with section 7051 et seq. of the Revenue and
Taxation Code, Regulation 1521 of the State Board of Equalization or any other tax
code that may be applicable.

28.4 Shipments

All shipments must be F.0.B. destination to Site or approved sites, as indicated in
the Contract Documents. There must be no charge for containers, packing,
unpacking, drayage, or insurance. The total Guaranteed Maximum Price shall be all
inclusive (including sales tax) and no additional costs of any type will be considered.

28.5 Compliance with Government Reporting Requirements

If this Contract is subject to federal or other governmental reporting requirements
because of federal or other governmental financing in whole or in part for the Project
of which it is part, or for any other reason, Developer shall comply with those
reporting requirements at the request of the District at no additional cost.

[END OF DOCUMENT]

L —
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EXHIBIT D-1

SPECIAL CONDITIONS

Attached are the special terms and conditions for the Project.
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EXHIBIT D-1

SPECIAL CONDITIONS

1. Mitigation Measures

Developer shall comply with all applicable mitigation measures, as follows, adopted
by any public agency with respect to this Project pursuant to the California
Environmental Quality Act (Public Resources Code section 21000 et seq.), including
without limitation the “Mitigation Monitoring and Reporting Program” attached hereto
and incorporated herein.

[attach Mitigation Monitoring and Reporting Program]

2. Permits, Certificates, Licenses, Fees, Approvals

2.1. Payment for Permits, Certificates, Licenses, Fees, Approvals.

As required in the General Construction Provisions, the Developer shall secure and
pay for all permits, licenses and certificates necessary for the prosecution of the
Work with the exception of the following:

2.1.1.

With respect to the above listed items, Developer shall be responsible for securing
such items; however, District will be responsible for payment of these charges or
fees. Developer shall notify the District of the amount due with respect to these
items and to whom the amount is payable. Developer shall provide the District with
an invoice and receipt with respect to such charges or fees.

3. Modernization Projects
3.1 Access.

Access to the school buildings and entry to buildings, classrooms, restrooms,
mechanical rooms, electrical rooms, or other rooms, for construction purposes, must
be coordinated with District and onsite District personnel before Work is to start.
Unless agreed to otherwise in writing, only a school custodian will be allowed to
unlock and lock doors in existing building(s). The custodian will be available only
while school is in session. If a custodian is required to arrive before 7:00 a.m. or
leave after 3:30 p.m. to accommodate Developer’s Work, the overtime wages for the
custodian will be paid by the Developer, unless at the discretion of the District, other
arrangements are made in advance.

3.2 Master Key.

Upon request, the District may, at its own discretion, provide a master key to the
school site for the convenience of the Developer. The Developer agrees to pay all
expenses to re-key the entire school site and all other affected District buildings if
the master key is lost or stolen, or if any unauthorized party obtains a copy of the
key or?_ccess to the school.
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3.3 Maintaining Services.

The Developer is advised that Work is to be performed in spaces regularly scheduled
for instruction. Interruption and/or periods of shutdown of public access, electrical
service, water service, lighting, or other utilities shall be only as arranged in advance
with the District. Developer shall provide temporary services to all facilities
interrupted by Developer’s Work.

3.4 Maintaining Utilities.

The Developer shall maintain in operation during duration of Contract, drainage lines,
storm drains, sewers, water, gas, electrical, steam, and other utility service lines
within working area.

3.5 Confidentiality.

Developer shall maintain the confidentiality of all information, documents, programs,
procedures and all other items that Developer encounters while performing the
Work. This requirement shall be ongoing and shall survive the expiration or
termination of this Contract and specifically includes, without limitation, all student,
parent, and employee disciplinary information and health information.

3.6 Work during Instructional Time.

Developer affirms that Work may be performed during ongoing instruction in existing
facilities. If so, Developer agrees to cooperate to the best of its ability to minimize
any disruption to school operations and any use of school facilities by the public up
to, and including, rescheduling specific work activities, at no additional cost to
District.

3.7 No Work during Student Testing.

Developer shall, at no additional cost to the District and at the District’s request,
coordinate its Work to not disturb District students including, without limitation, not
performing any Work when students at the Site are taking State or Federaily-
required tests.

4. Substitution for Specified Items

4.1. Whenever in the Specifications any materials, process, or article is indicated
or specified by grade, patent, or proprietary name, or by name of
manufacturer, that Specification shall be deemed to be followed by the words
“or equal.” Developer may, unless otherwise stated, offer any material,
process, or article that shall be substantially equal or better in every respect
to that so indicated or specified.

4.1.1. If the material, process, or article offered by Developer is not, in
the opinion of the District, substantially equal or better in every
respect to that specified, then Developer shall furnish the material,
process, or article specified in the Specifications without any
additional compensation or change order.

4.1.2. This provision shall not be applicable with respect to any material,
product, thing or service for which District made findings and gave
notice in accord_ar_mce with Public Contract Code section 3400(c);
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therefore, Developer shall not be entitled to request a substitution
with respect to those materials, products or services.

4.2, A request for a substitution shall be submitted as follows:

4.2.1.

4.2.2.

Developer shall notify the District in writing of any request for a
substitution at least ten (10) days prior to proposal opening as
indicated in Request for Qualifications and Proposals.

Requests for Substitutions after award of the Contract shall be
submitted within thirty-five (35) days of the date of the Notice to
Proceed with Construction.

4.3. Within 35 days after the date of the Notice of to Proceed with Construction,
Developer shall provide data substantiating a request for substitution of “an
equal” item, including but not limited to the following:

4.3.1.

4.3.2.

4.3.3.

4.3.4.

4.3.5.

All variations of the proposed substitute from the material specified
including, but not limited to, principles of operation, materials, or
construction finish, thickness or gauge of materials, dimensions,
weight, and tolerances;

Available maintenance, repair or replacement services;

Increases or decreases in operating, maintenance, repair,
replacement, and spare parts costs;

Whether or not acceptance of the substitute will require other
changes in the Work (or in work performed by the District or others
under Contract with the District); and

The time impact on any part of the Work resulting directly or
indirectly from acceptance of the proposed substitute.

4.4. No substitutions shall be made until approved, in writing, by the District. The
burden of proof as to equality of any material, process, or article shall rest
with Developer. The Developer warrants that if substitutes are approved:

4.4.1.

4.4.2.

4.4.3.

The proposed substitute is equal or superior in all respects to that
specified, and that such proposed substitute is suitable and fit for
the intended purpose and will perform adequately the function and
achieve the results called for by the general design and the
Contract Documents;

The Developer provides the same warranties and guarantees for
the substitute that would be provided for that specified;

The Developer shall be fully responsible for the installation of the
substitute and any changes in the Work required, either directly or
indirectly, because of the acceptance of such substitute, with no
increase in Contract Price or Contract Time. Incidental changes or
extra component parts required to accommodate the substitute will
be made by the Developer without a change in the Contract Price
or Contract Time;
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4.4.4. The Developer shall be responsible for any re-design costs
occasioned by District's acceptance and/or approval of any
substitute; and

4.4.5. The Developer shall, in the event that a substitute is less costly
than that specified, credit the District with one hundred percent
(100%) of the net difference between the substitute and the
originally specified material. In this event, the Developer agrees to
execute a deductive Change Order to reflect that credit.

4.5. In the event Developer furnishes a material, process, or article more
expensive than that specified, the difference in the cost of that material,
process, or article so furnished shall be borne by Developer.

4.6. In no event shall the District be liable for any increase in Contract Price or
Contract Time due to any claimed delay in the evaluation of any proposed
substitute or in the acceptance or rejection of any proposed substitute.

4.7. Developer shall be responsible for any costs the District incurs for professional
services, DSA fees, or delay to the Project Schedule, if applicable, while DSA
reviews changes for the convenience of Developer and/or to accommodate
Developer’s means and methods. District may deduct those costs from any
amounts owing to the Developer for the review of the request for substitution,
even if the request for substitution is not approved. District, at its sole
discretion, shall deduct from the payments due to and/or invoice Developer
for all the professional services and/or DSA fees or delay to the Project
Schedule, if applicable, while DSA reviews changes for the convenience of
Developer and/or to accommodate Developer’s means and methods arising
herein.

5. Termination
5.1. Emergency Termination Pursuant to Public Contracts Act of 1949

5.1.1, This Facilities Lease is subject to termination as provided by
sections 4410 and 4411 of the Government Code of the State of California,
being a portion of the Emergency Termination of Public Contracts Act of 1949.

5.1.1.1. Section 4410 of the Government Code states:

In the event a national emergency occurs, and public work, being
performed by contract, is stopped, directly or indirectly, because of
the freezing or diversion of materials, equipment or labor, as the
result of an order or a proclamation of the President of the United
States, or of an order of any federal authority, and the
circumstances or conditions are such that it is impracticable within
a reasonable time to proceed with a substantial portion of the
work, then the public agency and the contractor may, by written
agreement, terminate said contract.

5.1.1.2. Section 4411 of the Government Code states:

Such an agreement shall include the terms and conditions of the

termination of the contract and provision for the payment of

compensation or money, if any, which either party shall pay to the
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other or any other person, under the facts and circumstances in
the case.

5.1.2. Compensation to the Developer shall be determined at the sole
discretion of District on the basis of the reasonable value of the Work done,
including preparatory work. As an exception to the foregoing and at the
District's discretion, in the case of any fully completed separate item or
portion of the Work for which there is a separate previously submitted unit
price or item on the accepted schedule of values, that price may control.
The District, at its sole discretion, may adopt the Schedule of Values Price as
the value of the work done or any portion thereof.
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EXHIBIT E

MEMORANDUM OF COMMENCEMENT DATE

This MEMORANDUM OF COMMENCEMENT DATE is dated August 9, 2019, and is made by
and between Vila/Tulum JV ("Developer”), as Lessor, and the Oakland Unified School
District (“"District”), as Lessee.

1. Developer and District have previously entered into a Facilities Lease dated as of August
9, 2018, (the “Lease”) for the leasing by Developer to District of the Project Site and Project
in Oakland, California, referenced in the Lease.

2. District hereby confirms the following:

A. That all construction of the Project required to be performed pursuant to the
Facilities Lease has been completed by Developer in all respects;

B. That District has accepted and entered into possession of the Project and now
occupies same; and

C. That the term for the Lease Payments under the Facilities Lease commenced on
August 9, 2018 and will expire at 11:59 P.M. on July 20, 2019.

THIS MEMORANDUM OF COMMENCEMENT DATE IS ACCEPTED AND AGREED on the
date indicated below:

Dated: _ ,201__ Dated: _ ,201__
Oakland Unified School District Vila/Tulum JV
By: By:
Name: Name:
Title: Title:
g5
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EXHIBIT F

CONSTRUCTION SCHEDULE

Attached is a detailed Project Construction Schedule with a duration no longer than the Contract Time, and with
specific milestones that Developer shall meet.

[To Be Attached.]

Exhibit F to Facilities Lease Page F 1

Claremont Middle School Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1



EXHIBIT G

SCHEDULE OF VALUES

Attached is a detailed Schedule of Values that complies with the requirements of

the Construction Provisions (Exhibit “D”) and that has been approved by the
District.

[To Be Attached.]
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EXHIBIT H

PROJECT LABOR AGREEMENT

Attached is the Project Labor Agreement applicable to this Project, which
Developer and its subcontractors agree to be bound.
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PROJECY LABOR AGREEMENT
FOR THE
OAKLAND UNIFIED SCHOOL DISTRICT
And

Buliding and Construction Trades Councii of Alameda County, AFL-CIO {"Council”)
And Affiliatad Local Union Signatories

PREAMBLE
This Agreement Is made and entered into by and between lhe Qakiand Unified Schoo!
District ("OUSD" or "District™) together with contractors and subcontractors who shall
become signatory to this Agreement by signing the “Agreement To Be Bound" (Addendum
“A"), ("Contractor/Employer(s)®}, and the Building and Construction Trades Coundil of
Alsmeda County, AFL-CIO ("Council”) and its affiliated toca} Unions signatory hereto
{"Union(s)").

The purpose of this Agreement is to promote efficiency of construction operations for capitatl
projects funded by OUSD, including but not limited to Fund 21-Measure B, Fund 35-County
School Facilities Fund, Fund 25-Deveioper Fees, State Prop 39, and OUSD Measure ) New
Construction and Modernization Projects, by providing for the orderly and peaceful
settiement of labor disputes and grievances without strikes, work stoppages or lockouts,
thereby promoting the public interest in assuring the timely and economical completion of
the Project.

The relevant skilled work force requirements described in Education Code section 17407.5
as that statute relates to the commitment that a skilled and trained workforce will be used
to perform the Projeci(s), Is deemed to have been established by any Contractor becoming
a signatory to this Agreement,

RECITALS
WHEREAS, the timely and successful completion of the Project is of the utmost importance
to the District; and

WHEREAS, large numbers of workers of various skills will be required in the performance of
the construction work, including those to be represented by the Union(s) signatory to this
Agreement employed by Contractor/Employer(s) who are also signatorles to this
Agreement; and

WHEREAS, it is recognized that on a project of this magnitude with mulliple contractors and
bargaining units on the job site at the same time over an extended period of time, the
potential for work disruption 1s substantial without an overriding commitment to maintain
conlinuity of work; and

QUSD PLA, page 1
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WHEREAS, the interests of the general public, District, the Union(s) and
Contractor/Employer(s) would be best served if the construction work proceeded in an
orderly manncr without disruption because of strikes, sympathy strikes, work stoppages,
picketing, lockouts, slowdowns or other interferences with work; and

WHEREAS, the Contractor/Employer(s) and the Union(s) desire to mutually establish and
stabllize wages, hours and working conditions for the workers employed on the Project by
the Contractor/Employer(s), and further, to encourage close cooperadtion among the
Contractor/Employer(s) and the Union{s) so that a satisfactory, continuous and hamonious
relationship will exist among the partles to this Agreement; and

WHEREAS, the parties agree that one of the primary purposes of this Agreement is to avoid
the tensions that might arise on the Project If union and non-union workers of different
employers were to work side by side on the Project thereby leading to labor disputes that
could delay completion of the Project; and

WHEREAS, this Agreement is not intended to replace, Interfere with, abrogate, diminish or
modify existing local or national collective bargaining agreements in effect during the
duration of the Project, insofsr as s legally binding agreement exists between the
Contractor/Employer(s) and the affected Union(s), except to the extent that the provisions
of this Agreement are inconsistent with said collective bargaining agreements, in which
event, the provisions of this Agreement shall prevail; and

WHEREAS, the contract(s) for construction work on the Project will be awarded In
accordance with the applicable provisions of the California Public Contract Code and the
Districl’s Local Business Utllization policy; and

WHEREAS, the District desires to provide construction tralning and employment
opportunities for OUSD graduates and residents of Oakiand through apprentice and pre-
apprentice programs; and

WHEREAS, the parties to this Agreement piedge their full good falth and trust to work
towards a mutually satisfactory completion of the Projéct;

NOW, THEREFORE, IT IS AGREED BETWEEN AND AMONG THE PARTIES HERETO, AS
FOLLOWS:

ARTICLE 3
DEFINITIONS
1.1  “District” means the Oakland Unified School District.
1.2 "Agreement” means this Project Labor Agreement and all Addenda attached hereto.

1.3 "Agreement To Be Bound” means the document, as set forth in Addendum A hereto,
that formally binds the Contractor/Employer(s) to comply with all the terms and
conditions of this Agreement and that operates as a pre-condition to performing
work on the Project.
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1.4 “Apprentice” means an individual registered and participating as an apprentice In a
Joint Labor/Management Apprenticeship Program approved by the State of
California, Department of Industrial Relations, Division of Apprenticeship Standards,

1.5 “Completion” of work on a praject means that point at which the District has
determined that the work 1o construct the project Is in all respects 100% complete
and thal all contract drawings, warranties, certificates, manuals and data have been
submitted and tralning completed in accordance with the contract documents,
Division of State Architect approval is not required for a determining that a project is
complete.

1.6 “Construclion Contract” means the public works or Improvement contract(s),
including design-bid-build, design-bulld, lease-leaseback or other contracts under
which construction of the Project Is done, which will be pwarded by the District and
which are necessary to complete the Project, including subcontracts at any tler.

1.6  *Contractor/Employer(s)” means any individual, firm, partnership or corporation, or
combination thereof, inciuding joint ventures, and their successors and assigns, that
is an independent business enterprise and enters into a contract with the District or
any of Its contractors or subcontractors at any tier, with respect to the construction
of any part of the Project under contract terms and conditions approved by the
District and which incorporate this Agreement,

1,7  “Coordinator” means a designated Agent(s) of the district with authority to act
pursuant to this Agreement,

1.7 “Council” means ihe Building and Construction Trades Council of Alameda County,
AFL-CIO.

1.8 "Master Labor Agreement’ (*MLA®) means the Master Coliective Barganing
Agreement of each craft Union{s) signatory to this Agreement, incorporated herein
by reference, of which a copy of the most current version, including any
amendments shall be made avallable the District upon request.

1.9 "Project” means a work of improvement for the construction of projects described In
section 2.3.

1.10 *Sole Operator” means a licensed contractor with no employees and exempted by
the Contractor’s State License Board from the requirement to carry workers’
compensation insurance. (Se¢: Calitornia Business and Professions Code section
7125)

1.11  “Trust Fund(s)" means an agreement for an established vacation, pension or other
form of deferred compensation plan, apprenticeship, health benefit, and worker
protection and assistance funds established by an applicsble Master Labor
Agreement.

1,12 “Union(s)” means the Bullding and Construction Trades Council of Alameda County,
AFL-CIO and any affilisted Labor Organization signatory to this Agreement, acting on
their own behalf and on behalf of thelr respective affiliates and member
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organizations, whosa names are subscribed herelo and who have through ther
officers executed this Agreement,

1,13 “Oskland Resldent” means any individual who at any time during the Projects’
constryction can certify through a utility bill, or other similar means acceptable to the
parties to this Agreement, that the individual resided within the boundaries of the
Oakland Unified School District on the date of such certification and the effective
date of this Agreement.

1,14 “District Graduate” is a person who attended school In Oakland, has a high school
diploma or equivalent credential, and currently resides within the boundaries of the
Oakland Unified School District.

ARTICLE 2
SCOPE OF AGREEMENT

2.1 Scope: The District will apply this Agreement as a contract specification o the award
of all construction contracts as specifically defined herein under this Artide 2 of this
Agreement,

2.2  Parties: The Agreement shall epply and is limited to all Contractor/Employer(s)
performing ot subcontracting work on the Project {Iinduding subcontractors at any tier), the
District, the Councll and the Union(s) signatory to this Agreement, acting on thelr own
behalf and on behalf of their respective affiliates and member organizations, whose names
are subscribed hereto and who have through their officers executed this Agreement.

2.3 Project Description: All District public work construction projects ("Project(s)”)
contracted by the District funds. The District may exclude, at its discretion, up to 5% of all
capital funds availabie to the District for Its Projects during the term of this Agreement. It is
expected that the application of this 5% exclusion will not disproportionately affect any one
craft. This exclusion will be reviewed by the Partles on an annual basis as requested by
elther Party or during an agenized JAC meeting.

2.4 Covered Work: This Agreement covers, 2ll site preparation, sutrveying, construction,
alteration, demolition, instailation, painting. improvement or repair of buildings, structures
and other works, and related activities for the Project, induding geotechnical and
exploratory drilling conducted after bid, temporary HVAC, landscaping and temporary
fencing, installation of rnodular office systems when associated with a covered project, and
that is within the craft jurisdiction of one of the Union(s) and which is directly or indirectly
part of the Project, including, without limitation to the following examples, pipelines
(including those in finear corridors built to serve the project), pumps, pump stations and
start-up., .On-site work Includes work done for the Project in temporary yerds, dedicated
sites, or areas adjacent to the Project, and at any on-site or off-site batch plant constructed
solely to supply materials to the Project. This scope of work includes ail on-site soils and
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materials testing and inspection, where such testing and inspection is 8 classification in
which a prevailing wage determination has been published.

2.4.1 This Agreememt shall apply to any start-up, calibration, commissioning, performance
testing, repalr, operational revisions to systems and/or subsystems performed on
covered work after Project Completion, unless the covered work it is performed by
District employees.

2.4.2 This Agreement covers all on-site fabrication work over which the Distsict, or its
contractor(s) or subcontractor(s) possess the right of control (including work done
for the Project in any temporary yard or area established for the Project.).
Additionally, it is agreed hereby that this Agreement covers any off-site work,
induding fabrication work necessary for the Project defined herein, that is covered by
a current MLA or local addenda to a National Agreement of the applicable Unlon(s)
that is in effect as of the execution date of this Agreement.

2.4.3 The fumishing of supplies, equipment or materials which are stockpiled for later use
shall not be covered by this Agreement. However, construction trucking work, such
as the delivery of ready-mix, asphalt, eggregate, sand or other fill material which are
incorporated into the construction process as well as the off-hauiing of debris and
excess fill, material and/or mud, shall be covered by the terms and conditions of this
Agreermment,

2.4.5 1t is agrecd that the Distnct shall require all Contractors of whatever tier who have
heen awarded contracts for work covered by this Agreement, to accept and be bound
by the terms and conditions of this Project Agreement by executing the Letter of
Assent (Attachment A) prior to commencing work. The District shall assure
compliance with this Agreement by the Contractors. 1t is further agreed that, where
there is a conflict, the terms anc¢ conditions of this Project Agrecement shail
supersede and override terms and conditions of any and all other national, ares, or
jocal collective bargaining agreements, except that work covered by this Agreement
within the following craft jurisdictions shall be performed under the terms of their
National Agreements as follows: the NTL Articles of Agreement, the National
Stack/Chimney Agreement, the National Cooling Tower Agreement, and the National
Agreement of Elevator Constructors, and any Instrument calibration work and loop
checking shali be performed under the terms of the UA/IBEW Joint National
Agreement for Instrument and Control Technicians, with the exception that Articles
V, VI and X! of this Agreement shall apply to such work. It is understood that this,
together with the MLAs, is a sell-contained, stand alone, Agreement and that by
virtue of having become bound to this Project Agreement, neither the District nor the
Contractors wiill be abligated to sign any other local, area, or national agreement,

2.5 The on-site Instaliation or application of all items shali be performed by the craft
having junsdiction over such work 8s set forth under the provisions of this
Agreement; provided, however, it is recognized that instalistion of speciaity items
which may be furnished by the owner of the Project or 8 contractor shall be
performed by construction persons employed under this Agreement who may be
directed by other personnel in a supervisory role.
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2.6  After instaliation by the Contraclor(s) and upon the issuance of a notice of final
completion or formal acceptance of a portion of the project or a building system by
the District, it is understood, the District reserves the right to perform start-up,
operation, repair, maintenance or revision of equipment or systems with employees
of the District. If required, the service representative may make a final check and
may direct on site craftworkers, covered by this agreement, 1o make any necessary
repairs to protect the terms of a manufacturer's guarantoe or warranty prior to start-
up of a piece of equipment.

2,7 1t is expressly agreed and understood by the pariies hereto that the District shall
have the right to purchase material and equipment from any source, except where
limited by this Agreement, ang the craftspersons will handie and install such material
and equipment.

2.8 Exclusions, The following shall be excluded from the scope of this Agreement:

2.8.1 The Agreement is not intended to, and shall nat affect or govern the award of
public works contracts by the District which are not induded in the Project.

2.8.2 The Agreement shall nol apply to a Contractor/Employer(s)’ non-construction
craft employees, including but not himited to executives, managerial empioyees,
engineering employees and supervisors above the Jevel of General Foreman {(except
those covered by existing MLAs), staff engineers or other professional engineers,
administrative and management. This Agreement shall not apply to Professional
Services so long as the work performed s not subject to Prevailing Wage
classifications,

2.8.3 This Agreement shall not apply to any work performed on or near or feading
to the site of work covered by this Agreement that is undertaken by state,
county, city or other governmental bodies or their contractors; or by public or
private utllities or their contractors.

2.8.4 Off-site maintenance of leased equipment and on-site supervision of such
work;

2.8.5 The District shall not be required to comply with this Agreement for any work
performed with {ts own forces as permitted by the Public Contract Code and
Education Code.

2,9  Award of Contracts: It is understood and agreed that the District shall have the
absoiute right to select any qualified bidder for the award of contracts under this
Agreement, and in accord with the District's Local Business Policy. The bidder need
only be willing, ready and able to execute and comply with this Agreement,

QUSD PLA, page &

Exhibit H to Facilities Lease Page H 7
Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1



ARTYICLE 3

3.1 By executing the Agreement, the Union(s) and District agree to be bound by each
and all of the pravisions of the Agreement.

3.2 By accepting the award of a construction contract for the Project, whether as
contractor or subcontractor, the Contractor/Employer{s) agrees to be bound by each
and every provision of the Agresment and agrees that it will evidence its acceptance
prior to the commencement of work by executing the Agreement To Be Bound in
the form attached hereto as Addendum A.

3,3 At the tme that any Contractor/Employer(s) enters into a subcontract with any
subcontractor providing for the performance of a construction contract, the
Contractor/Employer(s) shail provide a copy of this Agreement to said subcontractor
and shall require the subcontractor as a part of accepting an award of a construction
subcontract to agree in writing to be bound by each and every provision of this
Agreement prior to the commencement of work. The obligations of a
Contractor/Employer(s) may nat be evaded by subcontracting.

3.4 Each Contractor/Employer(s) shall give written notice to the Union(s) of any
subcontract Involving the performance of work covered by this Agreement within
either seven (7) days of entering such subcontrat or before such
Contractor/Employer(s) commences work on the Project, whichever occurs first.
Such notice shall specify the name, address, phone number, and the Californla State
License Board flicense numbet of the Contractor/Employer(s). Written nolice at & Pre-
Job Conference shall be deemed written notice under this provision for those
Contractor/Employer(s) listed and present at the Pre-Job only.

3.5  The provisions of this Agreement, including MLA's, shall apply to the work covered by
this Agreement, notwithstanding the provisions of any other local, ared and/or
national agreements which may conflict with or differ from the terms of this
Agreement. Where 3 subject covered by the provisions of this Agreement is aiso
covered by 2 MLA, the provisions of this Agreement shall prevail. Where a subject 1s
covered by the provisions of a MLA and is not covered by this Agreement, the
provisians of the MLA shall prevail.

3.6 (a) With regard to any Contractor/Employer(s) that is independently signed to any MLA,
this Project Labor Agreement shall in no way supersede or prevent the enforcement
of any subcontracting dause contained (n such MLA, except as specifically set forth in
subsection (D) of this Section 3.6. Any such subcontracting clause in an MLA shall
remain and be fully enforceable between each c¢raft union and its signatory
employers, and no provision of this Project Labor Agreement shall be interpreted
and/or applied In any manner that would give this Project Labor Agreement
precedence over subcontracting obligations and restrictions that exist between craft
unions and their respective signatory employers under an MLA, except as specifically
set forth in subsection (b) of this Section 3.6.
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4.1

4.2

4.3

4.4

5.1

(b) If a craft union {hereafter “"Aggneved Union") believes that an assignment of work on

this Project has been made Improperly by a contractor or subcontractor, even |f that
assigrment was as a result of another craft union’s successful enforcement of the
subcontracting ¢lause in its MLA, as permitted by subsection (a) of this Section 3.6,
the Aggrieved Union may submit a daim under the jursdictional resolution process
contained in Article 6 of this PLA, and the decision rendered as part of that process
shall be enforceable to require the contractor or subcontractor that made the work
sssignment to assign that work prospectively to the Aggrieved Union. An award
made to a2 craft union under the subcontracting clause of its MLA, as permitted
pursuant to Section 3.6 (a) of this Article, shall be valid and fully enforceable by that
craft unlon upnless it confiicts with a jurisdictional award made pursuant to this
Agreement. If the award made under the MLA conflicts with the jurisdictional award,
the award of any damages under the former shall be null and void ab inltio,

ARTICLE 4
This Agreement shall only be binding on the signatory parties hereto, their

successors and assigns, and shalt not apply to parents, affilistes, subsidiaries, or
other ventures of any such party,

Each Contractor/Employer(s) shall alone be liable and responsible for its own
individual acts and canduct and for any breach or alleged breach of this Agreement.
Any alleged breach of this Agreement by a Contractor/Employer(s) or any dispute
between the Union{s) and the Contractor/Employer(s) respecting compliance with
the terms of this Agreement, shall not affect the rights, liabilities, obligations and
duties between the signatory Union(s) and each other Contractor/Employer(s), party
10 this Agreement.

It i1s mutually agreed by the parties that any iiability of a Union{s) shall be several
and not joint. Any alleged breach of this Agreement by a signatory Union(s) shall not
affect the rights, liabilities, obligations and dutles between the
Contractor/Emplayer{s) and the other Union{s) party to this Agreement.

It is recognized by the parties to this Agreement that the Contractor/Employer(s)
are acting only on behalf of said Contractor/Employer(s), and said
Contractor/Employer{s) have nc authority, either expressed, implied, actual,
apparent or ostensible, to speak for or bind the District.

ARTICLE S
NQ STRIKES - NQ LOCKOUTS

The Unlon(s), District and Contractor/Employer(s) covered by the Agreement agree
that for the duration of the Project:

6.1.1 There shall be ro strikes, sympathy strikes, work stoppages, picketing, hand
billing or otherwise advising the public that a labor dispute exists, or

OUSO PLA, page 8

Exhibit H to Facilities Lease
Claremont Middie School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1

Page H 9



slowdowns of any kind, for any reason, by the Union(s) or employees
employed on the Project, at the job site of the Project because of a dispute on
the Project or on any other District construction projects othenwise exempted
ar excepted under Article 2 from this Agreement.

5.1.2 As to employees empioyed on the Project, there shall be no lockout of any
kind by & Contractor/Employer(s) covered by the Agreement,

513 If a master collective bargaining agreement expires before the
Contractor/Employer(s) completes the performance of the Construction
Contract and the Unlon(s) or Contractor/Employer(s) gives notice of demands
for a new or modified master collective bargaining agreement, the Union(s)
agrees that it will not strike on work covered under this Agreement and the
Union(s) and the Contractor/Employer(s) agree that the explred master
collective bargalning agreement shal! continue In full force and effect for work
covered under this Agreement until a new or modified master collective
bargaining agreement Is reached. If the new or modified master collective
bargaining agreement provides that any terms of the master collective
bargaining agreement shall be retroactive, the Contractor/Employer(s) agrees
to comply with any retroactive terms of the new or modified master coliective
bargaining agreement which are applicable to employees who were employed
on the projects during the Interim, with retroactive payment due within seven
{7) days of the effective date of the modified Master Agreement.

5.1.4 Withholding employees for faillure of a Contractor/Employer(s) to
tender timely Trust Fund(s) contnbutions as required in accordance with
Article 15 and/or for failure to timely meet its weekly payroll is not a violation
of this Article S: however, the Union{s) shall give the alfected
Contractor/Employer{s) and the District written notice seventy two (72) hours
prior 1o the withholding of employees when repeated failure to tender Trust
Fund(s) contributions has occurred. There shall be forty-eight {48) hours’
notice when repeated failure to meet weekly payroll has occurred, or when
paychecks are determined io be nonnegollable by a finandial institution
normolly recognized to honor such paychecks. For purposes of this section,
repeated fallure means failure to meet payroll obligations on at least 2
separate occaslons, Union(s) shall stop withholding employees within 24
hours of Contractor/Employer curing its contribution or paycheck violations,

Should a Contractor/Employer(s) performing work on this Project be
delinquent in the payment of Trust Fund(s) contributions required under this
Agreement, the Unlon(s) may request that the genersl
Contractor/Employer(s) issye  joint  checks  payable to  the
Cantractor/Employer{s) and thc appropriate employec benefit Trust Fund(s),
on behalfl of the employee(s) until such delinquencies are satisfied, Any Trusl
Fund(s) claiming that & Contractor/Employer(s) is delinquent in its fringe
benefit contributions to the Trust fund(s) will provide written notice of the
alleged delinquency to the affected Contractor/Employer(s), with copies to the
General Contractor/Employer(s) and the District. The notice will indicate the
amount of delinquency asserted and the period that the delinquency covers,
1t Js agreed, however, with respect to Contractor/Employer(s) delinquent in
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trust or beneflt contribution payments, that nothing in this Agreement shall
affect  remedies available under the MLAs, If the Generol
Contractor/Employer(s) Is delinquent in the payment of Trust Fund(s)
contributions for covered work performed on this project, the General
Contractor/Employer(s) agrees that the affected Trust Fund(s) may place the
District on notice of such delinqguencles and the General
Contractor/Employer(s) further agrees that the ODistrict may withhold
payment, in whole or in part, until the delinquency Is satisfied. 1f the
dellnquency remains unsatisfled for more than 30-days, District shall be
authorized to issue Joint checks to the General Contractor/Employer(s) and
the Trust Fund(s), on behalf of the affected employee(s). This withhold
and/or joint check issuance shall be the only remedy available to either the
Unlon(s) or Trust Fund(s) under this Agreement. The aggrieved Unlon{s}) or
Trust Fund(s) herein agree not file a stop payment notice pursuant to Civil
Code section B100 et seq., unless the District fails to withhold payment or
issue joint checks as specified herein, provided, however, that the District
shall have 30 additional days from the delinquency withhoid o process the
joint check warrants.

5.1.5 1f the District contends that any Union has violated this Article, it will
notify in  writing (including email} the Secretary-Treasurer/Business
Manager/Senior Executive of the Council and the Senior Executive of the
Unlon, setting forth the facts alleged to violate the Article, prior te instituting
the expedited arbitration procedure set forth below, The Council will
immediately use his/her best cfforts to cause the cessation of any violation of
this Article, Including the release of any improperly filed stop payment naotice.
The ieadership of the Unlon will immediateiy notify the membership of its
obligations under this Articie.

5.2  Expedited Arbitration: Any party to this Agreement shall institute the follawing
procedure, prior to Initiating any other action at law or equity, when a breach of this
Article is alleged to have occurred:

5,2.1 A party {nvoking this procedure shall notify Bob Hirsch, as the permanent
Arbitrator, or, Barry Winograd, as the alternate Arbitrator under this
procedure. In the event that the permanent Arbitrator i$ unavaileble at any
time, the alternate will be contacted. 1f neither s available, then a selection
shall be made from the list of Arbitrators in Article 11.2.2, Step 5, Notice to
the Arbitrator shall be by the most expeditious means available, with notices
by facsimile, email or teiephone to the District and the party alieged to be in
violation, and to the Council and involved local Union{s) if a Unlon(s) is
alieged to be in violation,

5.2.2 Upon recelpt of said notice, the District will contact the designated Arbitrator
named above or his altemate who will attempt to convene a hearing within
twenty-four (24) hours if it Is contended that the violation still exists.
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5,2.3 The Arbitrator shall notify the parties by facsimile, emall or telephone of the
place and time for the hearing. Said hearing shall be completed in one
session, which, with appropriate recesses at the Arbitrator's discretion, shall
not exceed twenty-four {24) hours unless otherwise agreed upon by all
parties, A failure of any party to attend said hearings shall not delay the
hearing of evidence or the issuance of an award by the Arbitrator.

5.2.4 The sole issue at the hearing shall be whether or not 8 violation of Article 5,
Section 5.1 of the Agreement has occurred, The Arbitrator shall have no
authority to consider any matter of justification, explanation or mitigation of
such violation or to award damages, which {ssue is reserved for court
proceedings, If any. The award shall be issued In writing within: three (3)
hours after the ¢lose of the hearing, and may be issued without & written
apinion. If any party desires a written opinion, one shall be Issued within
filkeen (15) days, but its issuance shall not delay comptiance with or
enforcement of the award. The Arbitrator may order cessation of the violation
of this Articie nd other appropriate relief and such award shall be served on
all parties by hand or certified mail upon issuance. Should a party found in
violation of this Article fail to comply with an Arbitrator’s award to cease the
violation, the party In violation shall pay to the affected party as liquidated
damages the sum of ten thousand dollars ($10,000.00) per shift for which it
lalled to comply, or portion thereof, until such violation Is ceased, The
Arbltrator shall retain jurisdiction to resolve any disputes regarding the
liquidated damages claimed under this sectlon.

5,2.5 Suth award may be enforced by any Court of competent jurisdiction upon the
filing of this Agreement and all other relevant documents referred to above in
the following manner. Wrilten notice of the filing of such enforcement
proceedings shall be given to the other party. In the proceeding to obtain a
temporary order enforcing the Arbitrator's award 8s issued under Section
5.2.4 of this Articie, ail parties walve the right 10 a hearing and agree that
such proceedings may be ex parte. Such agreement does not waive any
party's right to participate In a hearing for a final order or enforcement. The
Court's order or orders enforcing the Arbitrator's award shall be served on all
partles by hand or delivered by certified mall.

5,2,6 Any rights created by slatute or law governing arbitration proceedings
inconsistent with the above procedure, or which interfere with compliance,
are walved by the parties,

5.2.7 The fees and expenses of the Arbitrator shall be divided equally between the party
instituting the arbitration proceedings provided in this Article and the party alleged to be in
breach of its obligation under this Article.

ARTICLE 6
WORK ASSIGNMENTS AND JURISQICTIONAL DISPUTES
6,1 The assignment of Covered Work will be solely the responsiblity of the
Contractor/Employer(s) performing the work involved; and such work assignments
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will be In accordance with the Plan for the Settiement of Jurisdictional Disputes In the
Construction Industry (the *Plan®) or any successor Plaa.

6.2  All jurisdictional disputes on this Project between or among the Union(s) and the
Contractor/Employer(s), partics to this Agreement, shali be settied and adjusted
according to the present Plan established by the Buikding and Construction Trades
Department, or any other plan or method of procedure that may be adopted in the
future by the Building and Construction Trades Department, Decisions rendered
shall be final, binding and conclusive on the Contractor/Employer(s) and Union(s)
pasties to this Agreement.

6.2.1 If a dispute arising under this Article involves the Northern California
Carpenters Regional Councll or any of Its subordinate bodies, an Arbitrator
shall be chosen by the procedures specified in Article V, Section 5, of the Plan
from a list composed of John Kagel, Thomas Angelo, Robert Hirsch, and
Thomas Pagan, and the Arbitrator's hearing on the dispute shall be held at
the offices of the California State Building and Construction Trades Coundl| in
Sacramento, California, within 14 days of the selection of the Arbitrator. All
other procedures shall be as specified in the Plan.

6.3 Al jurisdictional disputes shall be resolved without the occurrence of any strike, work
stoppage, or slow-down of any nature, and the Contractor/Employer(s)’ assignment
shall ba adhered to until the dispute s resoived. Individuals violating this Section
shall be subject to Immediate discharge,

6.4  Each Contractor/Employer(s) shall conduct a Pre-Job Conference with the Councll
prior ta commencing Covered Work. The Primary Employer and the District will be
advised In advance of all such conferences and may participate If they wish. Pre-job
conferences for different Contractor/Employer(s) may be heid together.

ARTICLE 7
PRE-JOB CONFERENCES

7.1  Ptior to the commencement of any Project Work, the Prime Employer shall notify the
Councll of the need to convene a preconstruction conference. Such conference shall
be held In a timely manner a minimum of seven (7) days prior to the commencement
of each and every construction phase or construction contract for the Project. The
preconstruction conference shall be conducted by the Council and held at a location
selected by the Coundl. Such preconstruction conference shall be attended by a
representative each from the participating Contractor(s) and Union(s) and the Prime
Employer.

7.2 Al Contractor(s) at all tiers that are required to participate in the preconstruction
confersnce shall be prepared to make Craft assignments of work and to discuss In
detall all issues that may impact or are relevant to the particular construction work
being performed and shall include, but not be limited to, the information as set forth
below.
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{a) A listing of each Contractor(s)’s scope of work, Including the estimated start
and completion dates;

(b)  Alisting of all sub-contractors performing work under Lthe direction of each
Contractor(s) participating in the preconstruction conference;

{) The estimated number of craft workers required o perform the work;

{d) A copy of the signed Letter of Assent for each Contractor(s);

(e) A listing of all Sole Operators performing work on the Project and subject to
Article 13.2 of this Agreement.

7.3 Review Meetings - In order to ensure the terms of this Agreement are being fulfilied
and all concerns pertaining to the Prime Contractor(s), the Union(s), and the
Contractor(s) are addressed, the Prime Contractor(s), General Contracter(s) and
Secretary-Treasurer of the Council or designated representatives thereof shall meet
on a perodic basis during the term of construction.

ARTICLE 8
MANAGEMENT RIGHYS
8.1 Consistent with the MLAs, the Contractor/Employer(s) shall retain full and exclusive
authority for the management of thelr operations, including the right to direct their
work force In thelr sole discretion, No rules, custormns or practices shall be permitted

or observed which limit or restrict production, or limit or restrict the working efforts
of employees except that lawful manning provislons in the MLA shall be recognized.

ARTICLE 9
X RULES
9.1  Work rules shall apply as set forth in the applicable MLA.

ARTICLE 10
JOINT ADMINISTRATIVE COMMITTER

10.1 The partics to this Agreement shall establish a four (4) person Joint Administrative
Committee. This Committee shall be comprised of two (2) representatives selected
by the District and two (2) representatives selected by the Council. The District and
the Council shall designate alternates who shall serve in the absence of designated
representatives for any purpose contemplated by this Agreement. The Joint
Administrative Committee shall meet quarterty, or at the request of either Party to
this Agreement to review the implementation of the Agreement and the progress of
the Projects. It shall be the responsibility of the Coordinator to convene and facilitate
the quarterly meetings and any other meetings requested by the Parties,

10.2 The Joint Administrative Committee shall appoint a Joint Administratlve
Subcommitter consisting of one District representative and one Unlon(s)
representative for the purpose of convening to confer in an attempt to resoive a
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grievance that has been hled consistent with Articie 11, Any question regarding the
meaning, Interpretation, or application of the provisions of this Agreament shall be
referred directly to the Joint Administrative Subcommittee for resolution. The Joint
Administrative Subcommittee shall meet as required to resolve grievances by
majority vote with such resolutions to be final and binding on alf signatories of the
Agreement, A fallure of any party or parties to attend said hearing shall not delay
the hearing of evidence or issuance of an sward by the Joint Administrative
Subcommiftee, if such awerd Is made by & majority vote, and the hearing shall
proceed ex parte. If the subcommittee is unable to resolve the grievance, the
grievance may be referred in accordance with Step 4 of Article 11,

ARTICLE 11
11.1 Al disputes concerning the interpretation and/or application of this Agreement which
do not fall within the Article S, No Strkes - No Lockouts procedure or Article 6, Work

Assignments and Jurisdictional Disputes shall be governed by the following qrievance
and arbitration procedure.

Employee Grievances: All disputes involving disclpline and/or discharge of employees
working on the Project shall be resolved through the grievance and arbitration
provision contained in the MLA for the craft of the affected employee. No employee
working on the Project shall be disciphined or dismissed without just cause,

11.2 Grievances beiween the parties regarding interpretation and/or appiication of this
Agreement shall be pursued according to the following provisions:

11.2.1 A grievance shall be considered null 3nd void if not brought to the attention of
the party against whom the grievance is filed within ten {10) working days
after the grievance is alleged to have occurred but in no event more than
thirty (30) days after the charging party became aware of the event giving
tise to the dispute,

11.2.2 Grievances between the parlies regarding provisions of this Agreement shall
be settied or otherwise resolved according to the following Steps and
provisions:

Step 1: A representative of the grievant and the party against whom
the grievance is flied shall meet and attempt Lo resolve the grievance.

Step 2: in the event the matter remains unresolved in Step 1 above,
within five (5) working days, the grievance shall be reduced to writing
and may then be referred by the grieving party to the other party for
discussion and resolution,

Step 3 In the event that the representatives are unable to resolve the
dispute within the five (5) working days after its referral to Step 2,
either Involved party may submit the dispute within five (5) working
days to the Joint Administrative Subcommittee established in Sectlon
10,2. The Joint Administrative Subcommittee shall meet within five (5)
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working days after such referral (or such longer time as is mutuslly
agreed upon by the representatives on the Joint Administrative
Subcommittee) to confer in an attempt to resolve the grievance, If a
Union(s) is party to the grievance, regardless of which party has
initiated the grievance proceeding, prior to the meeting of the Joint
Administrative Subcommittee, the Union(s) shall notify its
International Union Representative(s), which shaill advise both parties
if it intends on participating in the meeting. The patticipation by the
International Union Representative in this Step 3 meetng shall not
delay the time set herein for the meeting, unless otherwise mutually
agreed by the parties. If the dispute Is not resolved by the Joint
Administrative Subcommittee, It may be referred within five (5)
working days by either party to Step 4,

At the time 2 grievance is submitted under this Agreement or any
MLA, the Unlon{s) may request that the District withhold and retain an
amount from what is due and owing to tha Contractor/Employer(s)
sgainst whom the grievance is filed, sufficient to cover the damages
alleged in the grievance, should the Union(s) prevail.

The amount shall be retained by the District until such time as the
underlying grievance glving rise to the retention is withdrawn, settled,
or otherwise resolved, and the retained amount shall be paid to
whomever the parties to the grievance shall declde, or to whomever
an Arbitrator shail se arder,

Step 4: In the svent the matter remains unresolved in Step 3, either
Party may request, within five (5) working days, that the dispute be
submitted ta arbitration, The time limits set out in this procedure may,
upont mutual agreement, be extended. Any request for arbitration,
request for extension of time limits, and agreement o extend such
time limits shall be In writing.

Step S: The Parties agree that the Arbitrator who will hear the
grievance shall be selected from the following: Whilam Riker, Robert
Hirsch, and Barry Winograd. The parties shall flip & coin to determine
who shall strike the first name and shall then aiternately strike names
from the list and the last remalining name shail be the neutral third
partly Arbitrator who shall resolve the dispute in a final and binding
manner. Should & Party to the procedure fail or refuse to participate
in the hearing, if the Arbitrator determines that proper notice of the
hearing has been given, sald hearing shail proceed to a default award.
The Arbitrator's award shall be finai and binding on all Parties to the
arbitration, The costs of the arbitration, incduding the Arbitrator's fee
and expenses, shall be borne equally by the Parties. The Arbitrator’s
decision shall be confined to the duestion(s) posed by the grievance
oand the Arbitrator shall not have authority to modify amend, alter, add
to, or subtract from, any provisions of this Agreement.
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11.3  Grievances between a Union(s) and a Union{s)’ signatlory Contractor/Employer(s)
invelving Interpretation or application of the MLA shall be governed by the grievance
procedures contained in the MLA,

ARTICLE 12

12.1  The Contractor/Employer{s) recognize the Union{s) signhatory heteto as the sole and
exclusive collective bargaining representatives for all craft employees on the Project.

12,2 The Contractor/Employer(s) shall require alt employees who work on 3 Construction
Contract on or before eight days of consecutive or cumulative empioyment on the
Praject to comply with the applicable Unlon(s)’ security provisions, and to maintain
compliance for the period of time they are performing work on the Project, which
requirement shall be satisfled by the tendering of periodic dues and fees uniformly
required lo the extent allowed by lew. Further, there is nothing in this Agreement
that wouid prevent non-union employees from joining the Unlon(s).

12.3 Authorized representatives of the Union(s) shall have sccess to the site at all times.
Such representatives shall comply with reasonable visitor safety and security rules
established for the Project.

ARTICLE 13
REFERRAL PROCESS

13.  The Union(s) shall be the primary source of all craft labor employed on the Project.
However, in the event that an Qakland Certified Local Business Contractor has its own core
workforce, or 3 non-Local Contractor/Employer has Oakland Residents on its own core
workforce, (collectively "Core Employees”) the following provisions shall apply, consistent
with the MLA hiring hall provisloris:

A. Contractor/Employers with Oakiand Resident emplovees may réquest by name, and the
Union(s) shall honor, referral of persons who have applied to the local union for Project

work and who demonstrate the following gualifications:

13.1.1 possess any license and/or certifications required by state or federal law for
the Project work to be performed;

13.1.2 have worked a totat of at least one thousand five hundred (1500) hours In the
construction craft during the prior three (3) years;

13.1.4 were on the Contractors’ active payroll for at ieast sixty (6Q) out of one
hundred forty {140) days the Contractor was aQively performing work prior
to the contract award;
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13.1.5 have the ability to perform safely the basic functions of the applicable trade;
and

13.1.6 be an Oakland Resident at least six months prior ta the award of the ¢contract
for which they are being dispatched.

B. Dakland Certifled Small Local Contractors may request by name, and the Union(s) shall
honor, referral of persons who have applied 1o the local Unlon for Project work and who
demonsirate the following qualifications:

13.1.6 possess any license andfor certifications required by state or federal law for
the Project work to be performed;

13.1.7 have worked & total of at least five hundred {500) hours in the construction
craft during the prior three (3) years;

13.1.8 were on the Contractors’ active payroll for at least forty-five (45) out of the
one hundred forty (140) calendar days prior to the contract award,; and

13.1.9 have the ability to perform safely the basic functions of the applicable trade.

13.2 A Sole Operator, as defined in this Agreement under section 1.10, self-performing
work on a covered Project shall not be required to request dispatch from the union
hall with jurisdiction over the Sole Operator's work. However, If the Sole Operator
hires any additional employees subsequent to starting work an a covered Project, the
Sole Operator will be treated as the core employee and any subsequent employee(s)
will be dispatched from the hiring hall. Before hiring an employee(s) on the Project,
the Sole Operator must request permission from the JAC through the Coordinator
and provide evidence of compliance with CLSB and Workers Compensation
requirements. For purposes of this Agreement, Trucking Sole Operators will be
treated as the core employee, but must nevertheless be dispatched from the hiring
hall, will be exempt from trust fund obligations but rmust pay representational fees,
All Sole Operators, including truckers, must sign this Agreement’s Letier of Assent
prior to starting work on a covered Project

13.3 The Union will first refer to such Local or Non-local Contractor/Employer(s)one
empioyee from the hiring hall out-of-work list for each affected craft and will then
refer one of the Core Employees who meet the listed qualifications. This referral
process shall be repeated until such Contractor/Employer’s crew requirements are
met or until such Contractor has hired five (5) Core workers, whichever occurs
first. ThereaRer, all additional employees In the affected trade or craft shall be
hired exclusively from the hiring hall out-of-work list{s}. Employees shall be laid
off In the same one-for-one manner In the inverse order of their hiring. For the
duration of the Contractors’ work the ratlo shall be maintained and when the
Contractors’ workforce is reduced, Employees shall be laid off in the same ratio of
core employees to hiring hail referrsls as was applied in the initial hinng.
Contractors signatory to 8 Local, Regional, and/or National collective bargaining
agreement(s) with Signatory Union(s) hereto shall be bound to use the hiring hall
provisions contained in the relevant MLA of the affected Unlon(s), and nothing In
the referral provisions of this Agreement shall be construed to supersede the local
hiring hall provisions of the MLAs as they relate to such Contractors,
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13.4 Al Contractors shall be bound by and utilize the registration facilities and referral
systems established or authorized by the Signatory Unlon{s} so long as such
procedures are in compliance with applicable federal, state or local law, The
Contractor shall have the right lo determine the competency of all employees and
may reject any referral for any reason, provided that the Contractor complies with
Article 22, Non-Discrimination, and In accordance with the applicable MLA,

13.5 1n accordance with the Master Labor Agreement and in the event that referral
facilities maintained by the Unlon(s) are unable, despite good Faith efforts, ta fill the
request of a Contractor for employees within & forty-eight (48) hour period after
such request is made by the Contractor, Saturdays, Sundays and Holidays excluded,
the Contractor shall be free to obtaln work persons from any source {"Alternative
Employees™). Upon hiring Alternative Employees, the Contractor shall immediately
notlfy the appropriate Union(s) of the name and address of the Alternative
Employees hired, which Alternative Employees shall be bound by the provisions of
this Articie and the Union{s)’ hiring hall rules,

13.6 The Union(s) will exert thelr utmost efforts to recruit sufficient numbers of skilled
craft persons to fulflll the requirements of the Contractors. The parties to this
Agreement support the development of increased numbers of skilled construction
workers from the Residents of Oakland / District to meet the needs of the Project
and the requirements of the Industry generally. Accordingly, contingent upon
request by the Contractor, the Unions agree to encourage the referral and utiization
of Residents as joummeyman snd apprentices on the Project and the entrance of
Residents Into apprenticeships and training programs, as long as such Residents
possess the requisite skills and qualifications.

ARTICLE 14
LOCAL HIRING

14.1  The Parties agree to achieve the Inclusion of OUSD graduates and Oakland Residents
In the empioyment and apprenticeship opportunities created by the Covered Work,
which will be known as the Local Hiring Program (LMP). With day-to-day support
{rom the District, the Joint Administrative Committee (JAC) formed pursuant to the
provisions of Article 8 shall monitor the progress of the LKP 8nd will serve as the
central forum for representatives of ail affected parties to exchange information and
ideas and to advise the District staff and consultants concerning the implementation
and enforcement of the LHP.

14.7 The parties agree to a goal that for each construction contract, Residents of the
District will perform up to 50 percent {50%) of all hours worked on all covered
projects, on a craft-by-craft basis, If such workers are avallable, capable and willing
to work on the projects, together with the apprentice goals established in Article 15,
below.

14.3  The Contractors shall make good faith efforts to reach these goals, as described in
Article 14,4 below and to reach these goals in accordance with the hiring hall
pracedures listed In the MLAs and the procedures identified In Article 15.4, The
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District and the Unions shall make good faith efforts to assist the Contractor in
reaching this goal.  In cases of alleged noncompliance, the issue may be initially
referred to the JAC for resolution, If the JAC can make no resolution, the issue may
then be referred to the grievance procedure described In Article 11 for a final and
binding determination. For purposes of resolution of any dispute arising under this
Section or Article, the District shall be considered a party-In-interest with full right of
participation in the arbitration proceeding.

14.4 |n accordance to the MLA dispatch protedures, the Contractors must take, and
require their subcontractors to take, the foliowing good faith steps 1o demonstrate
that they have made every effort to reach the Local Hiring Goals:

14.4.1 The Contractors shall attend the scheduled pre-job meetings identified in
Article 7. At this meeting, the Contractor must submit written workforce
projections and projected man-hours on a craft-by-craft basis, consistent with
the Contractor'’s bid proposal. In the event the pre-job meeting Is walved,
the Contractor must submit written workforce projections te the Coordinator
within five (5) days.

14.4.2 Within one week of the issuance of the Notice to Proceed, the Contractors
shall meet with the District to review and approve the Contractor's
complisnce plan for reaching the Local Hiring and apprentice Goals, using the
required compliance plan form provided by the District.

14.4.3 The Contractors shall submit coples of hiring hall dispatch requests and
responses to the Coordinator within ten (10) days of Coordinator’s request at
any point during the execution of the Project.

14.4.4 The Contractors shall immediately contact the Distnct if a union hiring hall
dispatcher, upon request of the Contractor, is unable to dispatch local
Residents,

14.4.5 The Contractors shall use the *"Name Call,” “Rehire” or other available hiring
hall procedures to reach goals and shall provide documentation of such
requests to the Coordinator upon request per subsection.

14.4.6 The Contractors shall use community based organizations from the fist
approved by the District and the Council as a resource for iocal labor
resources, if a union cannot provide local Residents as requested.

14.4.7 The Contractors shall sponsor local Residents as defined herein for
apprenticeship, when possible.

14.4.8 The Contractors shall maintain records for each Resident of Oakland/District
who was referred but not hired along with an explanation why the worker was
not hired, Upon request, such records shall be made available for review by
the District, Coordinator, and JAC for the duration of the Covered Projects.

14.4.9 The Contractors shall document participation in any local empioyment training

programs and submit documentation of such to the Coordinator within ten
(10) days if requested by Coordinator.
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14.4.10 In the event that Local Unions are unabdle to fill any request for focal
employees within forty-eight (48) hours after such request is made by the
Contractor {Saturdays, Sundays, 2nd holidays excepted), the Contractor may
employ local residents from any other availabie source, including District
apprentice program gradustes and community-based pre-apprentice
organizations located within the District. However they must be dispatched
through the union halls through the dispatch procedures outlined in the MLAs,

14.5 To the extent possible, the parties agree to implement the Local Hiring Program
while complying with the District’s Local Business programs for the covered project.
To the extent that the District determines, in its sole discretion, that there Is a
conflict between the Local Hiring Program established in this Agreement and the
District’s Local Business Program, the conflict shall be resolved in favor of the Local
Hiring Program on the construction work covered by this Agreement.

14.6  For the purposes of reaching the goal established in this Article, a Contractor may
qualify for full credit toward the goai by employing OUSD Graduates and Oakland
Residents for other work the Contractor is performing in any of the nine Bay Area
counties of: Alameda, Contra Costa, San Francisco, San Mateo, Santa Clara, Marin,
Solano, Napa and Sonoma. Credit will only be given for work performed during the
life of the Covered Project. In order to receive such credit, the Contractor must
submit certified payrolls as documentation to the Coordinator, No ¢redit for off-site
work will be sllowed until the Contractor has received approval from the District,

ARTICLE 15
APPRENTICES

15.1, The District and Unions recognize the need to maintain continuing support of
programs designed to develop sdequate numbers of competent workers in the
construction industry. The District and the Unions agree to provide financlal and
other assistance to enhance and sustaln such programs through appropriate sources,
The Contractor(s) will employ apprentices in the respective crafts, which are
performing work on the Covered Project, and within the Jurisdiction of the craft in
which those apprentices are working.

15.2. Subject to any restrictions contained in law, the Parties agree to a goal that
apprentices will perform up {0 twenty percent (20%) of the total craft work hours
The Unions agrees to cooperate with the Contractor in furnishing apprentices as
requested and in accordance to the dispatch procedures of the MLAs,

15.3. The parties agree to a goal that only Onkland residents, especially District graduates
shail be utilized as apprentices. The Contractor shall make good faith efforts to reach
this goal through the utilization of MLA hiring hall and apprentice procedures and,
when apprentices are not available; Contractors shall work with community-based
organizations such as, but not limited to, the Cypress Mandels Training Center and
the West Oakland Jobs Resource Center to identify potential apprentices.
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a. For the purposes of meeting the goals established in Section 15.2 and 15.3, a
Contracter may qualify for up to one-half (1/2) of the goal by employing
Oakland resident apprentices, especially District graduatles on non-Covered
work the Contractor is performing at the same time it is working on Covered
Project. In order to receive such credit, the Contractor must submit request
for off-site credit along with supportive documentation such as but not limited
to certified payroll reports to the Coordinator. No credit for other work will be
stlowed until the Contractor has received wrntten approval from the
Cooardinator.

b. For the purposes of meeting the goal established In Section 15.2, District
apprentices hired to perform Covered Project who have graduated and
become journeypersons may continue to be counted towards the goal for the
duration of the Covered Project or until such time as they are {aid-off in the
normal course of worker reductions at the end of the contractor’s scope of
work, whichever is sooner, In order to receive such credit, the Contractor
must submit request for graduated apprentice credit slong with supportive
documentation such as but not limited to certified payroll reports to the
Coordinator.

15.4. For each Covered Project, a Contractor and/or its subcontractors must hire at least
one (1) Qualifying Apprentice (as described in 15.68) for the first one miilion dollars
($1 million) of construction bid value. For each additional five million dollars ($5
million) of construction bid value (beyond the first $1 million), a Contractor and/or
its subcontractors must hire at least one (1) additional Qualifying Apprentice.

a. A Contractor shall make d good faith effort to maximize the Covered Project
hours for the Qualifying Apprentices and shall report those hours to the JAC
through the Coordinator, which will evaluate those good faith efforts. A
Contractor cannot hire more than one (1) Qualifying Apprentices exclusively
for a single trade to satisfy the hiring goals in this section unless approved by
the JAC.

b. A Contractor shall make all requests for apprentices in writing. The Contractor
shall report the number of Qualifying Apprentices, date of hire and hours
worked to the Coordinetor ns we!l as any Information sbout the Contractor’s
firing efforts. The Coordinator will evaluate such Information to determine
whather the Contractor has acted In good faith to comply with this section.

¢. In accordance with the dispatch procedures of the MLAs. each Signatory
Unlon wilt be responsible for dispatching/referring District residents as
Qualifying Apprentices to a Contractor on a prionty basis if they are ava<able,
capable and willing to work on Covered Project. It apprentice(s) are not
available, a Contractor shall be free to obtain Qualifying Apprentices from the
District,

d. The Coordinator will track all Contractor requests for District Qusllfying
Apprentices and the Union responses to such requests, Coples of the written
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requests shall be provided to the Coordinator wilhin ten (10) days of request
by the Coordinator.

15.5. The parties to this agreement shall exercise, to the extent of their authority, their
best efforts to recrult Oistrict graduates as apprenticeship program applicants. in
coordination with the District, the Unions will conduct outreach activities to recruit
and refer qualified District graduates to apprenticeship programs. In addition, The
Unions agree, for the lifa of this Agreement, to the annus! enroliment of no less than
twenty-five {25) District graduates, at least ten (10) of whom will enter the Uist
Trades. The responsibility of the District, working with the Unions and applicable
community based organizations, is to maintain, provide and track a list of such
graduates. These District graduates will become part of a pool of Qualifying
Apprentices for the Contractor/Employers to draw from for hiring on Covered Project.
The requirements of this Seclion are in addition to any other goals and requirements
discussed in this Article.

15.6. For purposes of monltoring and compliance with respect to the enrolment
requiremaents of Section 15.5, the District and the Unions agree to the following

process:

a. The District shall maintain and make available o the Unions a database of
QUSD students enrolled In District sponsored construction related academies
and District graduates of those academies. The District graduates must have
gradusted from MC3 dpproved pre-apprenticeship programs, Those would
include, but may not be limited to, Cypress Mandels and Rising Sun,. These
District students/gradustes shall be referred to as "Qualifying Apprentices” for
the purposes of assuring there is an adequate poo! of Qualifying Apprentices
for the Contractor/Employers to draw from on each Covered Project.

b. On an annual basis, in January, the Council shall submit a Plan for
implementation (Plan) for approval by the JAC. The Plan will include
projections/schedules for new apprentice intakes. It may atso include the
Unlon’s. commitment to job fairs, financial or human support in tutoring of
District residents for math exam preparation, opportunities for District
residents to enroll in union pre-apprenticeship programs, support of and
participation in District high school construction academies, etc.

¢ The Councii will submit 3 bi-annual report to JAC on the status of recruitment,
placement and retention of District apprentices, including details of outreach
in the District. The reports should be made in person and with a
representative of the applicable JATC present for participation In questions
and discussion,

d. 1f the Council is found to be in apparent non-compliance with Article 15.5, the

District may request that the Council to present to the JAC as to why the
goals are not being met..
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e. If the Union fails {6 meet the goals of the revised Plan, the Coordinator may
recommend (o the JAC that the Union be referred to the grievance procedure
outlined in Artidle 11.

f. At any time before referral arbitration, the Unjon will have the opportunity to
make a satisfactory settlement agreement with the District,

15.7. Sanctions may be imposed for fallure to meet, or demonstrate "good faith” effort Lo
meet, any of the goals in this Article. In cases of alleged noncompilance, the issue
may be referred to the JAC for resolution. 1f a majority of the JAC can make no
resolution, the issue may then be referred to the grievance procedure of Article 11
(Grievance Procedure) for submisston to an arbitrator for a final and binding
determination, For purposes of resolution of any dispute arising under this Section,
the District and the Coordinator shail be considered a party-in-interest with full right
of particlpation in the arbitration proceeding.

ARTICLE 16

16.1 District and Unions are fully committed to workforce development, promoting local
hiring and growing a plpeline of future employees who are Qakland residents to work on
District capital projects funded with Oakland voter approved bonds. In order to achleve
these goals the Partles hereby establishes the Construction and Building Trades Pre-
Apprenticeship Program.

The Construction and Building Trades Pre-Apprenticeship Program is:

a. A pathway similar to the Oakland College & Career Readiness Far All Fund, ska
Measure N, In that it will create career based learning and real-world work
experiences for Oakland students;

1, Wil offer intensive, Individualized support to create conditlons for all students to
succeed; and

2. Will ensure that students who are interested in construction and building trades have
the skifls and knowledge necessary for Union apprenticeship programs.

The specific goals of the Construction and Building Trades Pre-Apprenticeship Program are!
to increase high school graduation rates, decrease the high school dropout rate, increase
high school students’ readiness to succeed in coliege and career and to create a local
workforce to work on District capital projects.

16.2 In order to implemenit the Construction and Building Trades Pre-
Apprenticeship Program, the District shall:
16.2.1 Establish and fund a Summer Pre-apprenticeship Internship Program and a 3-

year School Year Pre-Apprenticeship Program. The goal is to create summer pre-
apprenticeships for at least thirty students at workforce development in the Building Trades.
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The District will actively seek to develop at least one such program that focuses on gender
equity in the building trades. The District anticipates that there may be more than one
program or pathway that will meet the needs of Oakland students, Annually, for the 2017-
18, 2018-19 and 2019-20, the Superintendent shall allocate $60,000 from Measure J for the
Summer Pre-apprenticeship Interaship program,

16.2.2
Council

The District shall, with the support of the Alameda County Building Trades
, co-sponsor two Building & Construction Trades Career Fairs during each school year

that provide exposure to Oakiand students and families. The purpose of the career fair Is to

inform
Inform
trades.

students and thelr families about career opportunities in the building trades and to
student pathway selection and summer pre-apprenticeship programs in the building
The Nirst career fair shail occur in the Fall of 2016 with the intent of exposing middle

school and high school students to the trades.,

16.2.3

Establish 8 Workforce Development Fund. The District will require that all

contractors working under the Project Labor Agreement (“PLA*) contribute $.20 per work-
hour performed under the PLA to 8 Workforce and Apprenticeship Development Fund
administered by the District with the sdvice of the Joint Administration Committee of the
PLA. The District shall establish an account for receipt and distribution of the funds. The
Fund shail be audited annually as a part of the annual bond audit, 20% of the Fund may be
used by the District for the costs of implementation and management of the Construction
and Building Trades Pre-Apprenticeship Programs, No less than 80% of the Fund shall be
used to fund dinect work based leaming programs and apgprenticeships for Oakland
students.

16!2‘42

1n collaboration with the Council, establish an Industry Partnership Council

specifically focused on the Building and Construction Trades to support the successful
implementation of this program including but not limited to:

L
¢

L

17.1

Establishing clear commitments for developing student pre-spprenticeships.

Setting clear targets and goals for work based learning experiences, apprenticeships,
and student outoomes.

Identification of key industry standards necessary to achieve mastery In key industry
standards

Providing feedback on developed curriculum

Providing feedback on the developed curricuium to support implementation including
practical cases relevant for occupational expertise.

Reflect yearly on the overall goals and targets that we set the previous year and
teack fong term trends for student entry into the workforce,

ARTICLE 17
WAGE SCALES AND FRINGE BENEFITS
All Contractor/Employer(s) agree to pay contributions to the established vacation,
pension and other form of deferred compensation plan, apprenticeship, health
beneflt funds, and all other contributions established by the applicable MLA for each
hour worked on the Project in the amounts designated in the MLAs of the appropriate
Union(s) and paid in accordance with the MLA, The Contractor/Employer(s) shall not
be required to pay contributions to any other trust funds or other contributions that

are not contained in the published prevailing wage determination to satisfy thelr
obligation under this Article, except that those Contractor/Employer(s) who are
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signatory to the MLAs with the respective trades shall continue to pay all trust fund
or other contributions as outlined in such MLA's.

Wages, Hours, Terms and Conditions of Employment: The wages, hours and other
terms and conditions of employment on the Project shall be governed by the MLAs of
the respective Unlon(s), copies of which shall be made avaliable upon request to the
District to the extent such MLA Is not inconsistent with this Agreement,

17.2 Holidays: Holidays shall be established as set forth in the appiicable MLA,

ARTICLE 18
18.1 The employees covered by the terms of this Agreement shall at all times, while in the
empiloy of the Contractor/Employer(s), be bound by the reasonable safety rules and
regulations as established by the District and Contractor/Employer(s) and in

accordance with OSHA/Cal-OSHA, These rules and regulations will be published and
posted at conspicueus places throughout the Project.

18.2 In accordance with the requirements of OSHA/Cal-OSHA, it shall be the exclusive
responslbllity of each Contractor/Employer(s) on the Project to assure safe working
conditions for its employees and compliance by them with any safety ryles contained
herein or established by the Contractor/Employer(s).

18.3 A convenient supply of cold and potable drinking water shall be provided by the
Contractor/Employer(s),

18.4 The Contractor/Employer(s) and Union{s) agree that the work site shall be a drug
free workplace. Partles agree to recognize and use the Substance Abuse Prevention
Program contained in each applicable Union{s)' MLA.

ARTICLE 19
HELMETS TO HARDHATS

18.1 The porties recognize a desire to facilitate the entry into the Building and
Construction Trade Union(s) of Veterans who are interested in careers In the building
and construction Industry. The parties agree to utilize the services of the Center for
Military Recruitment, Assessment and Veteran’s Employment (hereinafter "Center”)
and the Center's “Helmels to Hardhats™ program to serve as a resource for
preliminary orientation, assessment of construction aptitude, referral to
apprenticeship programs or hiring halls, counseling and mentoring, support network,
employment opportunities and other needs as identifled by the parties.

19.2 The Union{s) and Contractor/Employer(s) agree to coordinate with the Center to
participate in an integrated database of Veterans interested in working on this
Project and of apprenticeship and employment opportunities for this Project. To the
extent permitted by law, the Union{(s) will give credit to such Veterans for bona fide,
provable past experience.
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ARTICLE 20
MISCELLANEOUS PROVISIONS

20.1 Counterparts. This Agreemént may be executed in counterparts, such that originai
signatures may appear on separate pages, and when bound together ail necessary
signatures shail constitute an original. Signature pages transmitted separately to
other parties to this Agreement shall be deemed equivalent to original signatures.

20.2 Warranty of Authority, Each of the persons signing this Agreement represents and
warrants that such person has been duly authorized to sign this Agreement on behalf
of the party indicated, and each of the parties by signing this Agreement warrants
and represents that such party Is legally authotized and entitied to enter into this
Agreement.

20.3  Non-Discrimination. The Contractor/Employer(s) and Unlon(s) agree ta comply with
ol anti-discrimination provisions of federal, state and local iaw, to protect employees
and applicants for employment on the Project.

ARTICLE 21
: : ,

21.1 1t is not the Intention of the parties fo violate any laws governing the subject matter
of this Agreement, 1f any Article or provision of this Agreement shall be declared
invalid, inoperative, or unenforceable by any competent authority of the executive,
legislative, judicial or administrative branch of the federal, state or local government,
the perties shall suspend the operation of each such Article or provision during the
period of Invalidity. Such suspension shall not affect the operation of any other
provision covered in this Agreement to which the law or regulation is not applicable.
Further, the District and Council agree that If and when any or all provisions of this
Agreement are finally held or determined to be illegal or void by 3 Court of
competent jurisdiction, the parties will promptly enter into negotiations concerning
the substance affected by such decision for the purpose of achieving conformity with
the requirements of an applicable law and the intent of the parties hereto.

ARTICLE 22
DURATION OF AGREEMENT

This Agreement shall become effective on the day the District ratifies this Agreement and
shall continue in full force and effect for a perod of five years. The parties may mutually
agree in writing to amend, extend or terminate this Agreement at any time.

ACCEPTED AND AGREED on the date indicated below:

QUSD PLA, page 26
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OAKLAND UNIFIED SCHOOL DISTRICT
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James Harris, President, Board of Education

PR

Date

e

Antwan Wilson, Superintendent

Date

BUILDING AND CONSTRUCTION TRADES COUNCIL

OF ALAMEDA COUNTY, AFL-C10

Andreas Clyver, Rngrylary “Treasurer

e

c’ﬁbﬁ%;v "7’(6/0 Ps
b i;a ( Coee §

I/. 7 15

L&;wi’ﬁline P. Minor, Legal Advisor
SIGNATORY UNJON(S)

Asbestos Workers, Local 16
Boilermakers, Local 549

Bricklayerss & Allied Craftsmen, Local 3

Cement Masons, Local 300

By

By

Hy

fiy

(/ 02 r'\‘: / é‘
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Electrical Workers, Local 595 8y: B

Elevator Constructors, Local 8 By: o E—

Iron Workers, Local 378 By: : i e

taborers, Local 67 By: o . e

Laborers, Local 304 By: —

Operating Engineers, Local 3 BY: o e e

Plasterers, Local &6 By: e e e e —

Roofers, Local 81 By .

Sheet Metal Workers, Local 104 By:

Sign Display, Local 510 By: -

Sprinkler Fitters, Local 483 By: R

Teamsters, Local 853 By:
OUSD PLA, page 28
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United Association of Journeymen and By:
Apprentices Fittng Industry, Underground
Utiiity & Landscape, Local 355

Unlted Association of Steamfitters, By:
Pipefitters, Plumbers, & Gas Fitters,

Local 342

Northern California Carpenters By: __

Regional Council (on behalf of Carpenters,
Local 713, Carpenters, Local 2236, Lathers,
Local 681, Millwrights, Local 102,

Plie Drivers, Local 34)

District Council No. 16 Northern By. __
Callfornia International Unlon of

Painters & Allled Trades (on beheil of

Auto & Marine Painters, Local 1176,

Carpet & Linoleum Layers, Local 12,

Glaziers, Architectursl Meta)

B Glassworkers, Local 169,

Painters & Tapers, Local 3)

OUSD PLA, page 29
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ADDENDUM A
AGREEMENT TO BE BOUND

The undersigned party confirms that it agrees and assents to comply with and to be bound
by the Project, {NAME OF PROJECT LABOR AGREEMENT] as such Agreement may, from time
to time, be amended by the parties or interpreted pursuant to its terms.

By executing this Agreement To Be Bound, the undersigned party subscribes to, adopts and
agrees to be bound by the written terms of the legally established trust agreements, as sel
forth in Articde 17.1, specifying the detailed basls upon which contributions are to be made
into, and benefits made out of, such Trust Fund(s) and ratifies and accepts the trustees
appointed by the parties to such Trust Fund(s). The undersigned party agrees Lo execute a
separate Subscription Agreement(s) when such Trust Fund(s) requires such document(s).

Such assent and obligation to comply with and to be bound by this Agreement shall extend
to ail work covered by said Agreement undertaken by the undersigned party for the [NAME
OF PROJECT]. The undersigned party shall require ali of its subcontractors, of whatever ther,
to become similarly bound for all their wark within the scope of this Agreement by signing
an identical Agreement To Be Bound.

This letter shall constitute a subscription agreement, to the extent of the terms of the letter.

Dated: .= e Project:
Signature of Authorized Officer Authorized Officer & Title
Name of Contractor/tmployer(s} Contractor/Employer(s) Address
csLa # Area Code Phone
OUSD PLA, page 30
e
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E-mail and/for Fax Motor Carries {CA) Permit Number

OUSD PLA, page 31
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EXHIBIT I

LOCAL, SMALL LOCAL AND SMALL LOCAL RESIDENT BUSINESS ENTERPRISE
PROGRAM

Attached is the District’s Board Policy and Administrative Regulations on its Local,
Small Local and Small Local Resident Business Enterprise Program applicable to
this Project, which Developer agrees to be bound.
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OAKLAND UNIFIED SCHOOL DISTRICT

Board Policy
BP 7115

Capital Program / Construction Related Local, Small Local and Small Local Resident Business
Enterprise Progiam ( 2014 L/SL/SLRBE)

Background

In order fo provide economic opportunity for its residents and businesses and stimulate economic
development, the Oakiand Unified School District ("District”) impiemented in December of 2008 a
program that has directly impacted how public finds are spent. The 2008 program, commonty referred
to as the Local, Small Local and Small Local Resident Business Enterpnise Program (2008
S/SL/SLRBE) has proven to be a great success, stimulating econontic development through the suppost
and empowerment of the local commmnity, especially groups that have historically been placed at a
disadvantage. The District’s primary goal under the 2008 L/SL/SLRBE was fo partner with the local
community and demonstrate its leadership by hamessing local resources in onder to achieve maxinmum
Jocal benefis.

The 2008 L/SL/'SLRBE established a twenty percent (20%) mandatory local participation requirement
on all District coniracts and professional service agreements. The ensuing years have demonstrated
that the Programi was an overwhelming success, most particularly on District construction projects and
construction related professional services agreement, demonstrating that there is more than sufficient
capacity among Oakland construction industry businesses to increase the mandatory participation
thresholds for constrmuction related solicitations.

Districr Policy Effective February 1, 2014

Therefore. the District amends the 2008 L'SL'SLRBE (2014 L/'SL/SLRBE) to require fifty percent
(50%) mandatory local participation on all Distnict capital program / construction related contracts and
professional service agreements.

There is a fifty (50) % mimmum participation requirement for all formally tid public works
construction contracts over $45.000' and formally solicited construction related contracts professional
services contracts, mchldmg but not limited to, architects, construction managers, inspectors, testing
labs and geotechnical engineers, over $84, 1002, All informal construction contracts below $45,000
and all informal construction related professional services contracts below $84.100.00 will include
outreach to certified local firms such that a minimum of three local certified firms are inctuded in the
solicitation.

'The Diztict uzes the altermative bidding procedures of the California Uniform Public Conztructior. Cost Accounting Act..
Pub Cortract Code. § 22000, ef seq., the “CUPCCAA™
! Subject to anrual increases pursuant ta Public Contract Code 20111(a).
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Emergency Contracts

L'SL/SLRBE businesses will be given first priority in the performance of emergency work as defined
in Public Contract Code section(s) 22000-22045 which formulates and establishes procedures for
bidding, contracting, and purchasing goods and services uader the California Uniform Construction
Cost Accounting Act.

Compliance Monitoring and Penalties

To ensure compliance with the program, the contractor or consultant shall provide records upon
request and permit the District to review all pertinent records and documents of the contractor and
subcontractors. The contractor or consultant shall provide a copy of all subcontractor agreements,
purchase orders and/or other verification of the total amount to be paid to each subcontractor, supplier.
€tc., pnor to conmencement of work.

Prevailing Wages

State prevailing wage rates apply to all public works contracts as set forth in Labor Code Sections
1720, 1720.2. 1720.3. 17204, and 1771. Workesrs employed on construction, alteration or demolition
projects in California that use public funds are paid the prevailing wage.

Local Subcontracting Outreach

To ensure full disclosure of contracting and subcontracting opportunities available through the
Oakland Unified School District, each of the District’s awarding departments mmst post contracting
opportunities on the District’s website,

The District is in collaboration with the City of Oakland, Office of Contract Compliance &
Employment Services, which maintains a list of certified for profit and not-for profit businesses and
organizations. The list is divided by trade or profession and includes contact information as and if the
certification type is either Local Business Enterprise (LBE) or a Small Local Business Enterprise
(SLBE). In addition the District, through its Local Compliance Officer. maintains a list of Small
Local Business Enterprises (SLBE's) which are also owned by residents of City of Qakland (SLRBE).
Each agency conducting a construction related solicitation is required to obtain responses from
certified finrms appropriate to the nature and scope of the particular solicitation. Upon request, mailing
lists of certified firms.

See Administrative Regulation 7115

1,29:14

Page 2 of 2
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OAKLAND UNIFIED SCHOOL DISTRICT
Administrative Regulations

AR 7115

Capital Program / Construction Related Local, Small Local and Small Local Resident Business
Enterprise Program ( 2014 L/SL/SLRBE)

Background

In order to provide economic opportunify for its residents and businesses aud stunulate economic
development, the Oakland Unified School District (“District™) impleniented i December of 2008 a
program that has directly impacted how public funds are spent. The 2008 program, connnonly referred
to as the Local. Small Local and Small Local Resident Business Enterprise Program (2008
S SL/SLRBE) has proven to be a great success. stimulating economic development through the support
and empowemnient of the local comnnuuty, especially groups that have historically been placed at a
disadvantage. The District’s primary goal under the 2008 L/SL'SLRBE was to partner with the local
commuinty and demonstrate its leadership by hamessing local resources in order to achieve maxinnun
local benefits.

The 2008 L/'SL/'SLRBE established a fwenty percent (20%0) mandatory local participation requirement
on_all District contracts and professional service agreements. However. following implemeutation of
the 2008 L'SL/SLRBE, the ensuing vears have demonstrated that the Program was an overwhelming
stiecess. most particularly on District constiuction projects and construction related professional
services agreement, demonstrating  that there 15 more than sufficient capacity among Oakland
construction mdustry busimesses to increase the mandatory participation thresholds for construction
1elated solicitations,

District Policy Effective February 1, 2014

Therefore, the District has resolved to amend the 2008 L/SL/SLRBE (2014 L/SL/SLRBE) to
require fifty percent (50%) mandatory local participation on all District capital program /
construction related contracts and professional service agreements. The Amended 2014
L-SL'SLRBE program still provides for preference points on construction related professional services
contracts and bid discounts on construction contracts. (up to 3 points or S%) as the proposer’s level of
local. small local and small local resident busiuess participation increases.

There s a fifty (50) %c nunimum participation requirement for all formally bid public works
construction contracts over $345,000' and fonmally solicited construction related contracts professional
services contracts, including, but not limited to, architects. constiuction managers, inspectors. festing
Jabs and geotechnical engineers, over $84,100°. All iformal construction contracts below $45.000
and all informal construction related professional services contracts below $84.100.00 will include
outreach 1o certified local finus such that a minimum of thyee local certified firms are included 1 the
solicitation. Specifics of the new policy are detailed under the “Program Guidelines™ section below.

! Please note: The District uses the alternative idding prosedwes of the Calitora Uniform Publis Constiugtion Cost
Accomting Act., Pub. Contract Code. § 22000, et seq.. the "CUPCCAA™
 subject to anmmal increases parspaut to Publie Conract Code 2011 1a).
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Verified Results of the 2008 L'SL SLRBE Program
Since 2008, the quantifiable impacts of the Program include:

« Increases in the aumber of Oakland certiffied businesses participating in District
construction contracting projects and construction related professional services agreements;

» Increases in the circulation of local dollars within the Oakland commumity and
revitalization of Qakland’s econonmic base through reinvestment of General Obligation
bond dollars; and

= Increases in the development and capacity enhancement of Oakland certified businesses.

The Amended 2014 L/'SL/SLRBE continues to provide economic opportunity to local residents and
businesses by supporting local economic development while paying competitive prices for
construction related goods and services.

Partl.
Definitions

1) Availability - The oumber of certified [/SE/SLRBE firms, by trade, ready and willing to compete
for work within the Distnct’s geographical boundaries (interchangeable with that of the City of
Oakland).

2) Commercially useful functior - The business is directly responsible for providing the matenals,
equipment, supphes of sefvices to the District as required by the solicitation o request for quotes,

bids or proposals.

3) Conmractor/Consultant/V'endor - The individual, partnership, corporation, joint venture or other
legal entity entering into a contractual agreement with the District.

4) Dealer - A firm that owns, operates, or mainfains a store, warehouse or other establishment in
which the materials or supplies required for the performance of the contract are bought, kept in
stock, and regularly sold to the public in the usual course of business. To be a regular dealer, the
fime must engage in, as its principal business, and tu its own name, the purchase and sale of the
product in question A regular dealer in such bulk items as steel, cement, gravel stone and
petroleum products need not keep such products in stock, if it owns or operates distribution
equipment. Brokers and packagers shail not be regarded as manufacturers or regular dealers.

5) District — Refers to the District’s geographical boundaries which are interchangeable with that of
the City of Oakland. Depending upon context, reference to District may also include the Oakland
Unified School District, its Board of Education Superintendant and other authorized
representatives.

6) Emergency Work - A public works contract awarded because of immunent danger (e.g. fires,
floods, earthquakes) or immediate threat fo the health, safety and welfare of Oakland residents and
meeting the District’s legal requirements for waiving nonnal bidding procedures.

Page 2 of 17
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7) Tixed office — A fixed office 15 dedicated office space. owned or leased by the local business. in
an established, non-portable building where regular work pertinent to the contract is conducted.
For small local business certifications, the fixed office shall be the primary business location of the
business. For small local business and small local resident business certifications, a residence may
qualify as a fixed office provided that all the following conditions are met: (a) the business
conducted in the residence complies with all applicable City of Oakland zoning regulations
relating to Home Occupations; and (b) the residence is the primary business location of the
business and contributes not less than 51% of the gross receipts of business. A fixed distribution
point 15 a non-portable warehouse or an outside shipping yard owned or leased by the local
business, where shipping, receiving and the owner and employees regularly and exclusively
conduct distribution of goods and commodities on behalf of the business.

8) Informal professional services comtracts — For purposes of establishing a threshold for
determining the application of the L/SI/SLRBE Program only, informal professional service
contracts are valued at or under the current year’s threshold pursuant fo Public Contract Code
Section 20111(a). (For 2014 the threshold is $84.100.00, subject to annual adjustments). For
informal professional services contracts, 75% of the work shall be awarded to small local firms or
small local resident firms.

9) Local Business Enterprise (LBE) — An Oakland business (a) with a substantial presence in the
District’s geographic boundaries (b) fully operational for 12 consecutive months and(c) a valid
busifiess tax certificate.

10)Local Certified Trucker — A business, locally owned and operated within the District’s
geographic boundanes, engaged in transporting goods on trucks o or from a specified location and
holds a valid certification as a trucking contractor.

11) Local Manufacturer - A firm that operates or mauntains a factory or establishment located within
the District’s geographic boundaries that produce on the premises the materials or supplies
purchased.

12) Public works contract - Any consfruction. alteration, demolition, or repair work done under
contract and paid for in whole or in part with public funds.

13) Size Standard - One factor used to determine a small business. The District follows the Size
Standard utilized by the City of Qakland's certification process.

14) Small construction contracts - For purposes of establishing a threshold for determining the
application of the I/SIL/SLRBE Program only, small construction contracts are valued at $45,000
and under. For informally bid small construction contracts. 75% of the work shall be awarded to
small local or small local resident finms.

13) Small Local Business Enterprise (SLBE) —A business that (a) meets the Size Standard set by the
City of Oakland for small businesses; (b) is an independent business headquartered in the District's
geographical area; (c) has a substantial presence within the District’s geographic boundaries; (d) is
a full operation conducting business for at least 12 consecutive months, and; (€) holds a valid
business tax certificate.

Page3 of 17

Exhibit I to Facilities Lease
Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1

Pagel 6



16) Small Local Resident Business Enterprise (SLRBE) —A business that (a) meets the Size
Standard set by the City of Oakland for small businesses; (b) is an independent business
headquartered in the Distnct's geographical area; (c) is wholly owned and operated by persons
whose principal place of residence is located within the boundanes of District’s geographical area;
(d) is a full operation conducting business for at least 12 consecutive months, and: () holds a valid
business tax certificate.

17) Subcontractor/Sub-consultant - The individual, partnership, corporation or other legal ennity that
contracts to perform part of or all of the obligations of another’s contract.

18) Subsidiarv/Affiliate - Part of a larger company with national offices located in other cities outside
Oakland, and confrolled by a home office or headquarters outside Oakland.

19) Substantial Presence — A fixed and established place where work is camied on of a clerical,
administrative, professional or production nature directly pertinent to the business being certified
A temporary location of movable property or one that was established to oversee a project such as
a construction project office does not qualify. Businesses with offices both within and outside of
the District that seek certification as a local business must demonstrate the existence of a bona fide
Tocal office in accordance with the following criferia:

a) Independent Office Site: The local office can and does fimnction as an independent office site.
'ihclocaloﬁcusnotmerﬂya sham operation set up by a non-local business for the purpose
of gaining I/SI/SLRBE certification:

b) Fixtures and Equipment: The local office contains all fixtures and/or equipment. inchuding but
pot limited to. as appropriate, computer(s) software, copy machine(s), fumiture, vehicle(s),
tools, appliances and/or machinery necessary to operate the business for which the certification
is sought;

c) Space: The local office contains ail space necessary to operate the business for which
certification is sought, including but not limited to. as appropriate, office space, warehouse
space, parking_ yard area and/or shop area;

d) Dedicated Personnel: The local office nmst be the main office for assigned personnel who
coanduct a full range of the business’ activities out of the local office including but not limited
to, as appropriate, professional, clerical and/or adnmnistrative staff assigned and dedicated to
the local office as necessary to operate the business for which certification is sought;

¢) Daily Function: The local office fimctions on a daily basis, or a regular basis as otherwise
appropriate, providing all services to operate the business for which certification is sought.

20) Tier - The level of the relationship between the prime contractor and subcontractors, or between
subconfractors.

21) Waiver - An intentional action by the Board of Education excusing a contractor of a department
from adhering to and’or complying with a District policy.

Program Requirements

There is a 50% mininmm pm'ncxpanon requirement for all construction contracts over $45,000 and all
construction related professional services contracts over $84.100. (Subject to annual increases pursuant
to Public Contract Code section 20111(a).) All construction contracts below $45.000 and all

Page 4 of'17
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professional services confracts below $84,100.00 nwst include outreach to certified local firms such
that the respondent can demonstrate that 3 minimum of three local certified firms were included in
the solicitation

The 50% local businiess participation requirenient must be met with a maximum pagticipation of 25%
for Local Business Enterprises (LBE) and a minimnum participation of 25% for Small Local and Small
Local Resident Business Enterprises (SLBE / SLRBE). Any percentage combination of SLBE's and
SLRBE may be used to calculate the full 50% requirement. In the case of construction projects where
trucking is warranted, 50% of the total trucking dollars must be allotted to certified (Oakland) Local
Truckers.

Prior to the issuvance of a formal inwitation for bid, the District shall insure that there are at least three
certified businesses listed in the industry, trade or profession that constitutes a major category of work.
If at least three 1/SL/SLRBES are not certified, then the requirement may, subject fo the discretion of
the District, be waived, or the 50% requirement may be re-set from 50 % all the way to 0%, depending
on the particular circumstances at tie of bid.

The District’s awarding authornity shall request an availability analysis if there is reason to believe that
the availability of certified firms will not satisfy the 50% requirement. The request must be made in
time for completion prior to issuing an invitation for bids, request for proposals or any other
solicitation.

Contractors are required fo submit a completed Subcontractor Listing on the form provided by the
District with the bid solicitation. The Subcontractor Listing provides the District with a formal list of
subcontractors. the trade or service area to be provided. bid amowmts and certification status on
businesses that will be used on the project.

The Subcontractor Listing will be used by the District o calculate the level of certified local business
participation. Unless a requirement is waived due to limited availability, the determination of
responsive and responsible will include meeting the 50% minimum parficipation requirement.

For purposes of determining that the 50% L/SL/SLRBE business participation nunitum is met and is
valid, the District is currently utilizing the certification process, as amended in 2012, developed by the
City of Oakland pursuant to its Local and Small Local Profit and Not for Profit business Enterprise
Program.

Each prime or lead contractor 1s urged to obtain, from each certified subcontractor, a copy of either the
certification letter or certificate issued by the City of Oakland. The certification letter and certificate
include the certification number and date of expiration.

Certifications must be current and valid prior to the submittal due date in order for the local
participation to count toward meeting the 50% businesses participation requirement. Certification
status 15 confirmed duning the compliance evaluation process.

Bid discounts are awarded for every 10% of additional contract dollars attributable to certified firms
over the 50% miginmun threshold requirement for responsive bids. No more than five percent (5%) in
additional bid discounts or three (3) additional preference points may be eamned.

Page S of 17
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Tier 1: Mandatery

50% Mandatory Requirement can be met with: 25% (or less) Local Business participation and 25%

{or more) Small Local or Small Local Resident Business participation.

1BE SLBE
Maxi Minimum
Participation | Participation
25% 25%*
Totai 0% to 25% 25% to 50%
Tier 2; Optional

Participation over and above the 50% requirement earns additional bid discounts and points up to a
maximum of a3 5% bid discount and S preference points as long as the participation increases
between SLBE’s and/or SLRBE's or additional participation is achieved entirely with SLRBE’s.

LBE SLBE/SLRBE Total Bid Discount

Maximum Minimum LBE/SL-SLRBE | /

Participation | Participation | Participation Preference

25% 35% 60% 3%

LBE S1BE/SLRBE Total Bid Discount

Maximum Minimum LBE/SL-SLBE 7/

Participation | Participation | Participation | Preference

25% 45% 70% 4%

LBE SLBE SLRBE Total Bid Discount
Maximum Minimum Minimum LBE/SL-SLBE /
Participation | Participation | Participation | Participation | Preference
25% 35% 20% 80% 5%
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Maintaining Participation

Incentives are earned based on the level of participation proposed prior to the award of a contract,
Once a project begins, it is important to achieve and maintain the participation for which incentives
were earned. Prime Contractors and consultants must maintain the L/SL/SLRBE percentages
indicated at the time of a contract award and throughout the term of the contract.

Should the prime contractor or consultant fail to maintain the L/SL/SLRBE participation listed at the
time the contract is awarded; the District may impose a penalty equal to the amount that should
have been awarded to the listed L/SL/SLRBE businesses, and/or may stop the work upon approval by
the full Board of Education, The Prime contractor shall be afforded the opportunity to request a due
process hearing before the assessment of penalties and/or any decision to stop the work.

If the District modifies the original scope of work, the contractor must make reasonable efforts to
maintain the time of bid 1/SL/SLRBE participation for which incentives were earned. If change orders
affect only one discipline, staff may use their discretion to allow adjustments to L/SL/SLRBE
percentages for the change order portion of the work. Upon request, District staff will help firms to
determine methods of maintaining percentages.

Substitution of Listed Subcontractors (Construction Contracts)

Unless otherwise specified in the contract documents. and in accord with California law, Prime
contractors who have entered into a contract agreement with the District cannot substitute a listed
subcontractor, including any listed L/SL/'SLRBE used to meet participation requirements, without
prior approval of the District.

The District will grant substitution of a listed subcontractor on the following conditions:

1. A written statement from the listed sub contractor agreeing o the substitution,

2. When the listed sub contractor has been given a reasonable opportunity to execute a contract, yet
fails 10, or refuses to execute a wrntten contract when such written contract is based upon the
District’s conditions and scope of work,

3. When a listed sub contractor becomes insolvent,

4. When the listed sub contractor fails or refuses to satisfy contractual agreements,

5. When the listed sub contractor fails to meet contract imnsurance requirements, or

6. When the District or the duly authorized officer determines that the work performed by the listed

sub contractor is substantially unsatisfactory, or not in accordance with the contract agreement or
that the sub contractor is substantially delaying or disrupting the progress of the work.

Prior to the approval of the prime consultant request for substitution, the District shall give notice, in
writing, to the listed sub contractor. of the Prime contractor's request for substitution and/or the reason
for such request. The sub contractor who has been so notified shall have five (5) working days in
which to submit to the District written objections to the substitution Failure to file such written
objection shall constitute the sub contractor's consent to the substitution.

If written objections are filed. the District shall give written notice of a hearing date to the prime and

sub contractor within five (5) working dayvs. At the hearing. the prime and sub confractor will present
their cases and the Hearing Officer will make a determination.

Page 7 of 17
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Emergency Contracts

L/SL/SLRBE businesses will be given first priority in the performance of emergency work as defined
in Public Contract Code section(s) 22000-22045 which formulates and establishes procedures for
bidding, contracting, and purchasing goods and services under the California Uniform Construction
Cost Accounting Act.

Compliance Monitoring and Penalties

To ensure compliance with the program the contractor or consultant shall provide records upon
request (within ten calendar days) and permit the District to review all pertinent records and documents
of the contractor and subcomtractors. The contractor or consultant shall provide a copy of all
subcontractor agreements, purchase orders and/or other verification of the total amount to be paid to
each subcontractor, supplier, etc., prior to commencement of work. A penalty of one percent (1%) of
the contract amount or one thousand dollars ($1,000) per day (whichever is less) may be applied if
records or documents are not provided within the specified fime. The District shall deem such refusal a
material breach of contract, in which case the District may terminate the contract and/or stop the work
until compliance is met In addition, the contractor or subcontractors may be debarred from
participating in future District contracts for a peniod of six months to five years, and may lose
certification

The subcontractor’s progress payment report must be submitted with each progress payment in order
for the progress payment to be processed. Also, prime contractors and/or prime consultants will
provide the District with executed copies of its subcontractor/sub consultant agreements to venfy
dollar amounts stated for all L/ SL/SLRBEs. Contractors nuist also provide information with each
progress payment indicating payments made to L/SI/SLRBE:s in order to receive subsequent progress

payments.
Prevailing Wages

State prevailing wage rates apply to all public works contracts as set forth in Labor Code Sections
1720, 1720.2, 1720.3. 17204, and 1771. Workers employed on constniction, alteration or demolition
projects in C ahforma that use public funds are paid the prevailing wage, which is the basic hourly rate
the majority of workers in a particular craft or classification eam. The prevailing wage also is based on
the focality and nearest labor market. The California Department of Industrial Relations, (Divisions of
Labor Statistics and Research) annually determines prevailing wages and may be reached at
www._dir.ca gov/DLSR/PWD.

The Prime contractor shall include in its contracts with its sub contractors, requirements that its sub
coniractors’ employees and their subcontractors’ employees shall be compensated in an amount no less
than the general prevailing wage rate of per diem wages pursuant to the California Labor Code
Sections 1770, et seq.

The prevailing wage requirement will be monitored and enforced by the District in accordance with
state 1aw. In addition to any other nghts provided by California law to recover compensation, a worker
that has been paid less than the prevailing wage rates shall have a night to commence an action or
proceeding against the employer of the worker for the difference between the prevailing wage rates and
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the amount paid to such worker for each calendar day or portion thereof for which the worker was paid
less than the compensation required to be paid under the provisions of this agreement.

al Su tracting Outieach

To ensure full disclosure of contracting and subcontracting opportunities available through the
Oakiand Unified School District. each of the District’s awarding departments must post contracting
opportunities on the District’s website, www.ousd.org

The District is in collaboration with the City of Oakland, Office of Contract Compliance &
Employment Senvices, which mamtains a list of certified for profit and not-for profit businesses and
organizations. The list is divided by trade or profession and includes contact information as and if the
certification type is either Local Business Enterprise (LBE) or a Small Local Business Enterprise
(SLBE). In addition, the District, throngh its Local Compliance Officer, maintains a list of Small
Local Business Enterprises (SLBE's) which: are also owned by residents of City of Oakland (SLRBE).

Each agency copducting a construction related solicitation is required to obtain responses from
centified firms appropriate to the nature and scope of the particular solicitation. Upon request, mailing
lists of certified fioms.

Joint Venture Agreements

A business that is bidding or competing for District construction related contracts may associate with a
certified Small Local or Small Local Resident business to compete for confracts as a joint venture, and
thereby meet the mandatory participation requirements of the L/SI/SLRBE policy. (The association of
a Local Business Enterprise with a non-local business wall not qualify as a joint venture under this
Program. however, an LBE that associates with a SLBE or SLRBE will receive an additional 2% - 2
point preference over a non-local / SLBE/SLRBE joint venture association.) A joint venture should be
between two entities with the same discipline or licensing  as required by the awarding department.
Approved Joint ventures will receive up to the maximum bid discount credit on construction and
professional services contracts. as detailed in the Program Incentives Section of this Policy, above.

The parties must agree to enter into the relationship for at least the life of the project.

ic Elements of the Joint V
A Joint Venture must subnit a Jomt Venture Agrccment two weeks prior to the bid due date,
Each agreement must include. but not linuted to the following:
Detailed explanation of the financial contribution of each partner;
List of the personnel and equipment used by each partner;
Detailed breakdown of the responsibilities of each partner;
Explanation of how the profits and Josses will be distributed;
Description of the bonding capacity of each partner; and
Management or incentive fees available for any one of the partners (if any).

AN B

Connmercially Usefiul Fymetions Performed by Joint Vennwre Parmers:

Each JV partner nmist perform a “comumercially use function” as that term is defined herein A
SLBE/SLRBE that yelies on the resources and personnel of a non-SLBE/SLRBE firm will
not be deemed to perform a "commercially useful function”.
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Joint Venture License Requirements: Each joint venture partner must possess licenses
appropriate for the discipline for which a proposal is being submitted. If a joint venture is
bidding on a single trade project, at the time of bid submittal, each of the joint venture partners
mst hold a Jomt Venfure License (or demonstrate that a Joint Venture License application is
pending with the Contractors State License Board) and possess the requisite specialty license
for that trade bid.

Delineation of Joint Venture Work:

The SLBE/SLRBE partner must clearly define the portion of the work it wilt perform dunng
the project. This work must be of the similar type of work the SL/SLRBE partner performs in
the nommal course of its own business. The Jomnt Venture Agreement must specify the project
bid items to be performed by each individual joint venture partner. Lump sum joint venture
participation is not acceptable.

Responsibilities of the : E Joint Vennur:

1. The SLBE/SLRBE partner must share in the ownership, contiol, management
responsibilities, risks, and profits of the joint venture in proportion with level of
participation in the project;

The SLBE/SLRBE partner nmst perform work that is commensurate with its experience.
The SLBE/SLRBE partner must use its own employees and equipment to perform its
portion of the project.

Application of Bid Discownits for Joimt Ventur:

To be eligible for a bid discount, at the time of bid submittal, each joint venture partner st
hold a Joint Venture License (in the case of construction contracts only, successfully
demonstrate that a Joint Venture License application is pending with the Contractors State
License Board) and each nist have the license that is appropriate for the project as required in
the contract document of the contract award authority.

N

Qther Joint Vennure Conditions

The Distnct's Facilities Director or designee must first approve the SLBE/SLRBE Joint
Venture Agreement before the joint venture is eligible for bid discounts. Any changes must
also receive the prior approval of the District’s Facilities Director or designee. In addition to
any other information required by conditions specified herein, each SLBE/SLRBE joint venture
must provide upon request. cancelled checks and any other financial records to the District.

Additdonai Considerations

Prime contractors shall not impose any unreasonable additional criferia on subcontractors that are not
required by the District. Any demand on an L'SI/SLRBE subcontractor that would change the way
the subcontractor does business will be deemed unreasonable. The prime comtractor shafl not
selectively impose criteria upon local certified businesses that are not applied to other business in
similar contractual relationships with the prime.

All bids submitted shall be made available to the public upon bid opening as required by the Public
Contract Code.
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EXD Pastl

PartIL
Certification

The following is the certification process utilized by the City of Oakland. It is printed in its entirety,
adopted without modification and incorporated by reference into the Oakland Unified School District’s
Local Business Policy. The Board of Education reserves the right, as deemed appropriate, to develop
the District’s own. independent certification process, which shall supersede the City of Oakland’s
criteria. In addition, the District shall adopt a proof of residency process (similar to that used for
enrolling students in Oakland Unified School District schools) to verify that the criteria for Small
Local Residenr Business Enterprise certifications are met. (A list of documents that will be required
by the District as proof of residency can be found at the end of this Part II.)

Cirv of Oakland Certification Criteria

The City of Oakland now certifies both for-profit and not-for-profits operations. Certification criteria
apply to both for profit and not-for-profit organizations.

1. An established operation located and doing business of operating within the geographical

boundanes of the City of Oakland.
2. Fully operationa] for at least twelve (12) comsecutive months pnor to applying for
certification.
Page 1] of 17
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3. A valid City of Oakland Business Tax centificate issued no less than twelve (12) months
prior to applying for certification.  All payments nust be cusrent and the certificate must
reflect the address of the local business.

4. A fixed office that reflects a substantial presence in the geographical boundaries of the City
of Oakland. Post Office boxes, temporary locations, and moveable work sites will not
establish status as a local business. In the case of trucking firms, the truck inventory mmst
be located within the city limts. A fixed office is a dedicated office space. owned or leased
by the local business, in an established, nion-portable building where regular work pertinent
to the contract is conducted. For SLBE certification, the fixed office shall be the primary
business location of the business. A residence may qualify as 2 fixed office provided the
following conditions are met: (a) the business conducted in the residence complies with
Oakland Zoning Regulations relating to Home Occupations; zud (b) the residence is the
primary business location of the business and contributes not less than 51% of the gross
receipts of business. A fixed distribution point is a non-portable warchouse or an outside
shipping yard owned or leased by the local business, where shipping, receiving and the
owner and employees regularly and exclusively conduct distribution of goods and
commodities on behalf of the business.

5. The owner or employees (person hired and paid directly by the local bustness to conduct
work solely on behalf of the business at its fixed office or distribution point) shall be
available during normal operating hours.

6. A LBE/SLBE must comply with all applicable Federal, State and local regulations,
inclading, but not limited to the City of Oakland Zoning Regulations.

7. Alltaxes, fees, permit fees, and fines shaf be current.

8. Upon request by the City's certifying officer, a LBE/SLBE must possess and make
available for inspection the following documientation citing the Oakland business street
address:

Executed (i.e. signed by all parties) copies of past/cument contracts;

Oakland Business Tax Certificate and federal tax identification number;

Executed lease or other wnitten agreement for occupancy of the Oakland office:
Business cards and Utility bills (including but not limited to telephone, gas, efectric,
or water bills)

an o

9. A business requesting certification shall supply the City with all such additional
information, as the City may deem relevant to make a determination on its eligibility for
certification. The City may wish o review additional documents that may incfude, but may
1ot be limited to:

Commiercial advertising
On-site signage

Letterhead

Previous Lease Agreements
Marketing maternials

Ton o
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f Listing in the telephone book.

10. Small local businesses nmst present or make available copies of federal tax retums showing
gross revenues for the three most recent fiscal years in order for the City to determine
compliance with established business size standards.

Certification Eligibility Standards

Ownership and Control for Small Local Business Enterprise

The following standards shall be used by the City to determine if a firm 15 owned and controlled by
one or more owners of businesses and eligible for certification as a Small Local Business Enterprise:

1. An eligible small local business shall be an independent business. The ownership and
contro! of the SLBE shall be real, substantial and continuing and shall go beyond the pro
forma ovnership of the fimn as reflected in its ownership documents.  The small local
business owner shall enjoy the customary inicidents of ownership and shall share in the fisks
and profits commensurate with their ownesship interests, as demwonstrated by an
examination of the substance rather than form of armangements. Recogmition of the
business as a separate entity for tax, corporate or local status purposes is not necessarily
sufficient for recognition as an SLBE. In determining whether a potential SLBE 15 an
independent business, the City shall consider all relevant factors, including the date the
business started, the adequicy of its resources for the work of the contract. and the degree
to which financial, equipment leasing and other relationships with non local firms.

12

The owner(s) of the small Jocal business nmust also possess the power to direct or cause the
direction of the management and policies of the firm Also. the owner shall make the day-
to-day, as well as major decisions on matters of management, policy and operations. The
finm shall not be subject to any formal or informal restrictions. which limit the customary
discretion of the owners. There shall be no resirictions that would prevent the local
business owners, without the cooperation or vote of any non-local owners, from making a
business decision of the finm. (i.e. bylaws provisions, partnership agreements or charter
requirements for cumulative voting nights)

e Where the actual management of the firm is contracted out to individuals other than the owners.
those persons who have the ultimate power to hire and fire the managers are. for the purposes of
this part, considered controlling the business.

e The contribution of capital or expertise by the local owner(s) to acquire their interests i the firm
shall be real and substantial.

¢ Newly formed firms and firms whose ownership and/or control have changed since the date of the
advertisement of the contract are closely scrutinized to determune the reasons for the tuning of the
formation of or change in the finm.

¢ A previous and/or continning employer-employee relationship between or among present owners

are carefully reviewed to ensure that the employee-owner has management responsibilities and
capabilities.
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» Any relationship between a SLBE and non- SLBE. which has an interest in the SLBE, is carefully
reviewed to determine if the interest of the non-SLBE conflicts with the ownership and conirol
requirements.

e SLBEs will be considered bona fide if the ownership interests are real and continning. and got
created solely to meet the City goals for SLBEs participation. The SLBEs included 1n the contract
st perform commercially useful services and/or supplies and not merely act as a passive conduit.
In the event the City hias reason to question the ownership of SLBES, the burden of proof is on the
claimant and/or contractor to provide documentation to substantiate the SLBE business enterprise
status.

Size St s for Busines

The City has established a size limit in order to set forth criteria and define small local businesses. In
making the determination relative to size, the City will use thirty percent (30%) of the United States
Small Business Administration’s Small Business Size standards. Size is based on gross revenues
realized by the firm for the three most recent fiscal years that the firm is doing business.

LBE/SLBE Certification Process

Step 1 — The Application: Down load Applications from the web site maintamed by Contract
Compliance & Employment Services (CC & ES). From Oaklandnet.com. select Contract Compliance
on the “go to” link. Requests for certification applications can be made by phone. facsinule,
electronic mail, in writing or in person. When submitting the application. remember 10 attach a copy
of the most recent Business Tax Certificate and have the application notanized. If you are applying as
a small business, attach the last three most recent business tax returns.

Step 2 — The Review Process: The City of Oakland employs a three-tier certification process as
standard operating procedure. This process is used to determine the degree of difficulty and time
necessary to complete the review.

v Tier I — The application, upon review by staff, is complete and accurate, and requires no further
action. Analysis, recommendation and notification as to the status of the application to certify or
deny certification will be conducted within 10 working days. Tier I applications are typically LBE
re-certifications.

¥ Tier I - The application, upon review by staff, requires additional information (e.g. application
information is incomplete or requires clanfication. supporting documents mussing. etc.) If the
application is incomplete, additional documentation will be requested and must be submitted
within 10 working days. Analysis, recommendation and notification as to the status of the
application to certify or deny certification will be conducted within 10 working days.

v Tier I - The application, upon review by staff, necessitates a desk audit and site visit. The desk
audit and site visit will be conducted within 15 working days. All parties are asked to cooperate
fully with the investigation Failure or refusal to furnish requested information or failure to
cooperate voids the application. If the audit and review results in a satisfactory determination
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analysis, recommendation and notification as to the status of the application to certify or deay
certification will be conducted within 10 working days after the site visit

During the process of certification, the City may review any documentation or mformation it deems
necessary to determine whether the applicant meets the definition of a local business set forth in the
section 2.01 of this document.

To ensure complete and accurate determination in a timely fashion. it is requested that all potential
LBE/SLBE participants submit an application for certification a munitoum of three (3) weeks prior to a
bid opening or submittal of a proposal. In order to recerve LBE or SLBE credit for listed
subcontractors and suppliers certifications must be complete and existing at the date and time of bid
opening or submittal due dates.

Certification with another agency does pof constitute certification with the City of Oakland. The City
reserves the right to approve LBE/SLBE status from other government or City agencies. Fims or
individuals who knowingly submit false information concerning their LBE/SLBE business status are
subject to action or actions for fraud under the State and Federal False Claims Act and will be debarred
from bidding on future City work for a period of three (3) years.

Other Considerations
In addition to the above the City shall give special consideration to the following circumstances in
determining eligibility:
* Newly formed fims and finms whose ownership and/or control have changed since the date of the

advertisement of the contract are closely scrutinized to determine the reasons for the timing of the
formation of or change in the firm.

+ Previous and/or continuing employer-employee relationships between of among present owners are
carefully reviewed to ensure that the employee-owner has management responsibilities and
capabilities.

o Any relationship between an LBE/SLBE and a business that 1s not an LBE/SLBE. which has an
interest in the LBE, is carefully reviewed fo determine if the interest of the non-LBE conflicts with
the ownership and control requirements.

¢ A joint venture is eligible for certification if the LBE/SLBE partner of the joint venture meets the
standards for an eligible LBE. The LBE partner is responsible for a clearly defined portion of the
work to be performed and shares in the ownership, control. management responsibilities, risks and
profits of the joint venture. The City Attomey's office must approve joint venture agreements.

o The mentor and protégé must be certified prior to the submittal of a mentor-protégé agreement for
approval.

Re-Certification

A City of Oakland certification is valid for a peniod of two years. unless otherwise specified. At the

end of the certification period (October and Apnl) the business may apply for re-certification.

Notwithstanding the above, the City may require re-subnuttal of cument documentation and
information in the event a LBE/SLBE certification is challenged.
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Appeal
Any finn that believes that it has been wrongfully denied certification as an LBE/SIBE or joint

venture may file an appeal in wniting. The wnitten appeal must be signed and dated.

The appeal shall be filed no later than 30 days after the date of denial. The City may extend the time
for filing, or waive the time limit in the interest of justice. The City may specify in writing the reason
for so doing.

Third parties, who have reason to believe that another firm has been wrongfully denied or granted
certification as an LBE/SLBE or joint venture, may advise the City in writing, This information is not
considered an appeal.

The City ensures a prompt investigation, and may at its discretion; decertify the LBE/SLBE or joint
venture pending the outcome of the investigation.

END Par¢ 11

OAKLAND UNIFIED SCHOOL DISTRICT

Small Local Resident Business Enterpnise

("SLRBE")

Supplemental Certification Documentation

The following will be required to qualify as a SLRBE under OUSD's Local Business Program:

Aany three (3) of the following dated within 90 days. Must reflect the business owners’
CURRENT residential address:
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a.) One to three ntility bills from different agencies,

e, PG&E, home telephone, water, garbage or cable; andor

b.) Both antomobile registration and automobile insurance; and/or

¢.) Homeowner’s/irenter’s insurance policy; and/or

d.) Property tax statement; and/or

e.) Official letter from a social service/government agency; and/or

J) Rental/Lease Agreement or Grant Deed or Title (minimum one (1) year lease regnired)

END Part I

1/29/14
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EXHIBIT J

DISABLED VETERANS BUSINESS ENTERPRISE PARTICIPATION POLICY

Attached is the District’s Disabled Veterans Business Enterprise Participation
Policy applicable to this Project, which Developer agrees to be bound.
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RAN BUSINESS ENT

PARTICIPATION POLICY

CAKLAND UNIFIED SCHOOL DISTRICT
DISABLED VETERAN'S BUSINESS ENTERPRISE REGULATIONS AND LOCTAL HIRING REQUIREMENTS

For Construction Contracts

PART I. GENERAL
1,01 PURPOSE

A. Yo be eligible for an award of 5 canstruction contract, each bidder must agree to comply with the following
Local Hiring and Disabled Veterans Business tanterprise (DVBE] requirements uthorized by the Oakland
Unified School District {"District™). Yhe following information is only 3 summary of the requirements and the
Prime Contractor s respoasible for and must comply with alf the detaik contained in the District Policy.

B. The bistrict Policy is incorporated by reference as though fully set forth hercin and provides that the failure of
any bidder or contractor to comply with these requirements shall be deemed a material breach of contract,
Copies of the District’s Local Hiring and BVBE Policy are availalle upen reqguest at the Oakland Unified School
District, Facilities Planning and Construction, 955 High Street, Qakland, CA, 94501,

The godls are as follows:

Disabled Veteran, 3%; local Hinng, 0% of Hours worked on 3 craft by croft basis; 100% of the
apprenticeship hours, as set farth in Article YIW.0 ang XIV.1V.1 of the Project Labor Agreement {"PLA")
adopted by the District. The Prime Contractor's compliance with the Local Hinng and PLA Workforce
Develepment Fund requirements shall be monitored by the PLA administratar, and compliance with the
District’s DVBE reguirements shall be manitored by the District’s Labor Compliance consultant or officer.

€. Cestions regarding these Rules and Regufations and the accompanying forms for Construction Contracls
should be directed tor OAKLAKD UNIFLD SCHOGL DISTIICT ¢fo Juanita Hunter ot $10-535.7044, Written
responses should be addressed to: 955 High $treet, Dakland, CA 94601,

D. nformation from the €A Cepartmient of General Services on Disakiled Veteran Business Enterprises can be
found anline at: hitp:/iwww.pd.igs <3 gov/smbus

1.02 SUBMISSION OF FOBRMS

the following forms must be submitted with bids for projects of more than $15000. These forms must be
submitted by all Prime Contractors as specified in the invitation for Bid, The Invitation for Bid wilf speciy the DYBE
and local hiring goak for each bid. Bids will not be opened uatil the submittal deadline of the DVBL forms, The
District reserves the right to request information regarding the cacial and ethnic composition of a contractor’s
work force for information and record keeping purposcs only.

A, OUsSD Form 1: Prime Contractor Methad of Compliange

This form must be completed by the Prime Contractor detailing hos hefshe will comply with the District’s
DVBE reguirement called for in the dnvitation for Bid; othenwise his/her bid will be deemed nen
responsive, The finak determination of compliance will be based on the contract amount taking into
account the District’s aceeptance or rejection of any alternates]

OAKLAND UNIFIED SCHOOL DISTRICT DVBE POLICY
i Pige 1 of9
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B. OusDh Farm 2: Certification

This Form is to be conpleted by subcontractors and submitted to the Prime Contractor and used as
backuvp to the Fnme Contractors Method of Compliance form,

1,03 SUBSTITUTION, REMOVAL, OR CONTRACT MODIFHICATION OF DVBE

Mo DVBE subcontractor, suppliee, trucker, or other business listed on the District Farm 2 {HVAE Subcontractor
Participation) is to be substituted, removed from the contract, or have its contract modified in any way without
priof District approval por Public Contract Code sections 4107 and 411G,

1,04 FRIME CONTRACTOR CONTRACT REQIUBRLMENTS

Whenever contract supplements, amendments, or change orders which require District approval are necessary,
the contractor shall be required to comply with those participation goals which applied to the ariginal contract
with respect to the supplement, amendment, or change order.

Prime Contractors shall include in any subcoatract with a DVBE 3 provision which provides that DVBE
Subcontractor 3 remedy for the Prime Contractor's non-comphance with his or her commitment to utilize DVSE
Subcantractors. This contractual provision shall include an agreement by the Prime Coniractor ta compensate any
DwBE Subcontractor if the Prime Contractor does not fulfill its commitment to utilize the DVBE Subcontractor. This
contractual Provision shall also state that it ks enforceable in a count of competent jurisdiction.

Sugpested language for the agreement between the Prime Contractor and the Subcontractor is as follows:

“Prime Contractor shall fulfill its commitment to utilize and compensate DVBL Subcontractor to the full
oxtent agreed to by Prime Contractor, In the event DVBE Subcontractor is not so utilized, Prime
Cantyactor shall nonctheless compensate the Subcontractor if the Prime Contractor does not Tulfill its
cornmitment to utilize the DVHBE Subcontractor. This provision shall be enforceable in court of
campetent jurisdiction,”

1.05 DVBE QUALIFHCATION REQUIRLILN TS

Unless otherwise determined, anly DYBUs certified with the Lity of Gakland, the Port of Dakland, Caltrans, of the
Regional Transit Agency are eligible for participation in Oakland Unihed School Districe DVBE affirmative action
reguirements as follows:

A, Ifthe selected bidder and/or subcontractors are already listed in the above stated agengies' DVBE directaries
of certified firms, the District’s Contract Compliance Consuitant will proceed with its evaluation of the bid or

proposal far award of cantract,

B. If the selected bidder and/or subcontractors have submitted application for certification with their big or
propasal, the Dlstrict’s Contract Compliance Consuitant will review the Application for certification review,
Hie Contract Compliance Consultant will conduct a DVBL certfication review of the non-certified bidders and
subcontractors and will inform the District of which bidders or subcantractors are eligible, If time far the
work is of the essence and approval is delayed for an unreasenable amount of time due to farms not being
camplete or dalays by the District’s Contract Campliance Consuhtant, the selected bid for the specific project
may be rendered non responsive and awarded to another bidder,

1,06 NGMN COMPLIAKCE AND SANCTIGNS

A, Noncompliance vath District Policy
CAKLAND UMIFIED SCHOOL DISTRICT . DVBE POLICY
H Page26f8
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& complaint of discrimination or poncomphiance corcerning DVAL participation initiated by any party after
coatract award will be processed in accordance with District Policy,

1. 4f the District Contract Comphiance Cansultant determines that there is cause to believe that
3 contractor has faded to comply with any of these roguirements, the District's Contract
Compliance Consuitant shall attempt to resolve the nancompliance through conciliation,

2, If the noncorspliznce cannot be r2zalved, the District’s Contract Compliance Consultant shall
submit to the contracter and the District Board of tducation a written Finding of Non-
Compliance, The contractor shall be given ton {10) calendar days ta appeal tha Finding (o the
Board of Education otherwisa the Finding is final,

1. If the Distnct’s Contract Comphlance Conseltant determines that there is cause to believe that
any construction-related professional service provider, coptractar, or subcontractor has failed to
comply in good faith with any of these requirements of District Polley, or contract provisions
pertaining to DVBE tilization, the District’s Contract Compliance Consuitant is empowered to
conduct an investigatien. After affording the contractor notice and an opportuaity 1o be heard,
the District's Contract Compllance Consultant may Impose sanctions for cach violation. These
sanctions shall incivde but are nat limited to:

a. if the contractor is a DVBE, deletion from OUSEYs list of DVBE certified entitics and advise
identified agencies of the District’s actions,

b, Declarethe cantractor non responsive and ineligible to receive the award,

¢.  Declare the contractor an irresponsible bidder and disqualify the contractor from eligibility
for providing goods or services to the bistrict far a period of five {5) years, with a right to
review aad reconsideration by the District after twao {2} years upon showing of corrective
action indicating violations are not likely to recur.

d.  Determine that the cantractor has willfully falled to comply with the provisions of District
Policy and impose as liquidated damages whichever is the greatest of:

1} an amount equalto the contractor's net profit on the contract,
2)  Ten percent (10%) to the total amount of the contract,
3)  One thousand dollars {$1,000.00Y,

2. The coatractor or subcontractor may within ten (10} calendar days appeal the District’s Contract
Compliance Consultant's decision to the District Board of Education which may sustaia, reverse
o1 madify the Contract Compliance Consultant’'s findings and sanctions imposed, of take such
ather action as will effectuate the purpose of this program,

An appeal by an aggrieved business wnder this subsection shall not stay the Contract
Administrater's findings,

3, the District’s Contract Comphance Consultant may reqguire such repofts, information, and
documentation from contractors as are reasooably necessary to determine compliance with the
requirements of District Policy.

4. fhe District's Contract Compliance Consultant shall send a written notice to the Facilitios
Planning and Management Office to advise the Dstrict’s Cantroller that a determination of bad
faith non compliance has been made and that all payments due the contractos shall be sithheld

OAKLAND UNIFIED SCHOOL DISTRIIT DVEBE POLICY
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in the amowunt of the penalty assessed, as agreed to by the coatractor or sulbcontractor and the
Dystrict,

1.07 COMPLAINT PROCEDURES

Any contractor of subcontracter, who has submitted a bid for a particular project and has knowlkedge of or
suspects a violation of District BVBE policy by another contracter or subcontractor warranting that cantractor or
subcontractor's bid be rendered non responsive because of the violations, may file 3 Formal Bid Protest by
identifying in writing the violation, particular project and date of bid opening within five {5} calendar days of
opening. A written prolest should be addressed as follows:

Facilities Planning & Management
Attention: Deputy Chief

Director of Facilities

955 High Street

Oakland, Californla 34601

With a copy to:

Davilller-Sloan, Inc. Jake Sloan, Contract Compliance Consultant
1630 12 Street
Oakland, Calfornia 24607

Office of the 5tate Administrator
Secretary to the Soard of Educatinn
1050 279 Avenue, Workspace 6237
Oakland, California 34608

-
DAKLANLY UNIFIED SCHOOL DISTRICT [DVBE POLIEY
Piyed of 9

Exhibit J to Facilities Lease Page ] 5

Claremont Middle School LLB Phase 1 Demolition of Old Cafeteria
DWK DMS 3215886v1



-

.

OUSD FORM 1: METHQD OF COMPLIANCE
OVBE SUBCONTRACTOR/SUPPLIER CONSTRUCTION CONTRACTS.
rote: DVBE (nformation is being collected for record keeping ond informotionat purposes only ani will not be considered in the eward of contract,

DWEE DOLLAR PARTICIPATHIN OF BID/PROPOSSE. This section 5 te be completad for 31l Prime Contractor’s bid over $15,000.00 and for all modifications 1o that conkract

Disabled Veteran Contractors claiming preference and all ather Prime Contractors mast complete the following and comply with the required percentage of DVHE
subcontractors or meet the good cffort for bids sver $75,000.

PHIME BIIDER: CONTACT PERSON:
ADDRESS:

PHONE NUMBER: FAX NUMBER: TOTAL BID:
PROJECT NAME OR DESCRIPTION:

A, List your DVBL subcontractors/suppliers. IF the subcontractor has a subordinate subcontractor, jist the subardinate on the line following the subcontractor in brackets, e.g.
{ABC Palntirig) and complete the information for bath, In the appropriate BE column, enter the dollar amaunt and fill in the Ethnicity Code and Gender Code, if the
subcantractor or supplier is 3 woman and not an ethnic minority, please add a separate page stating this fact.)

#.  Enter the tolal in Line 8 for each column,

C.  Enter the dollar amaunt of the bid to be performed by non-DVBE firms.

0.  Enter the dollar amount of the bid to be performed by the Prime Contractor,

t. Enterthe sum of the column totals in Line &, C, and .

NOTE: Please be aware that the final determination of DVBE compliance is made based on the contract amount resulting from the Bistrict’s acceptance of rejection of
siternates.

BASE BID/PROPOSAL ALTERNATE #1 ALTERNATE #2
OVBE {WBE [229:13
LIST OVBE subsfsuppliers AA H A NA AA H A HA AA A H MNA
w w W w w w w w W W w W
A. Subcontractor or Supplier, Location ) $ $ 5 $ S $ S % $ $ $ S 5 $
1
P
3
4
5
6.
7
8,
g
OAKLAND UNIFIED SCHOOL DISTRKCT DVBE POIIiC‘f
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19.

11

12

13

14

15

15,

17

18.

19.

20.

B. Subtotal

C. Other Subcontractor/Suppher

0. Prime Contractor

£, Total Bid

ALTERNATE #3

ALTERNATE #4

ALTERNATE 45

DVBE

DVBE

DVBE

H

NA

H

N4

H

NA

Subcontractos or Supplier

$

$

S

s

A,
1
2
N
4,
5
8
7
&
9

10

B. Subtotat

L. Other Subcontractor/Supplier

D. Prime Contractor

E. Total Bid

ETHNICITY CODES:
&= ASIAN

AA = AFRICAN AMERICAN

H = HISPANIC
NA = NATIVE AMERICAN

W= WOMAN

OAKLAND UMIFIED SCHOOL DISTRICT

DVBE POLICY
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{ declare, under penaity of perjury under the laws of the State of California, that 1 am utilizing the above OVBE subcontractors and subcontractor's amounts as reflected in the
bid documents for this project,

/
Owner/Authorized Representative {Signature/ Print) Titie Date
CAKLAND UNIFIED SCHOOL DISTRICT BVEE POLICY
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OuUsSh FORM 2
SUBCONTRACTOR CERTIFICATION OF DISABLED VETERAN BUSINESS ENTERPRISE PARTICIPATION
fa be completed by DVBE Subcentroctor/Supplier or Subordinete Subcontroctor/Suppliers.
Note: DVBE infarmation is collected for record keeping and informational purposes only.

PART | IDENTIFICATION INFORMATION (check one)

Subcontracter/supphier:
A firm directly employed

by a prime contractar,

PRIME SUBCONTRACTOR MAML:

NAME OF FIRM:
CITY, STATE, 2IP:
DISTRICT PROJECT NAME:

Subordinate Subcontractor/Supplier:

A firm employed by subcontractor/supplier

[TELEPHONE NUMBER:

BUSINESS ADDIRESS:

PARY || — OVBE PARTICIPATION

Subcontroctors/Suppliers employed by orchiteciurol, engineesing, environmentsl, land suiveying ar construction
monogement firms complete this port after your employer is selected by the School District.

A, After seading the Definitions of the reverse side, check the appropriate 8usiness faterprise designation of or
your firm. Enter the dollar amount of the bid/preposal in the applicable Base Bid/Proposal and/or Alternate

colurmngs).
B. List your OVBE suboridinate subcentyactor/suppliers: if you need additional space, use 3 separate page, Check

their appropriate Business taterprise designation,

Enter the dollar amount of thelr bidfproposal in the

applicable Base Bid/Proposal andfar Alternate column(s). All these listed must also complete on of these

forms.,

€. Enter the non-DVBL dollar amount included in your bid/proposal under the applicable Base Bid/Proposal

andjor Alternate column(s}

B.  Enter the Jotat of the Base Bid/Proposal and each Alernate columnys),

Business bpvBe Base Alternate Alternate Alternate Alternate Afternate
Enterprise Bidf #1 #2 LR} 44 s
$Prapos | & 5 $ $ 5
al
AL | A NA
A Your Hrm
8.
Subcontractor of
Supplier
€. Non DV8E Participation
OAKLAND UNIFIED SCHOOL DISTRICT DVBE POLICY
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D, Yotal of Each Column ' | | i l

FART Il - SUBCONTRACTOR/SUFPLIER AND SUBGRDINATE SUBCON TRACTOR/SUPPLIER CHECK LIST

Your bid/proposal shold contain the following: Copy of your and your subordinate subcontractor's certification of
DVBE status.,

CERTIFICATION

I, certify that | am this firm’s Chief Executive Officer. | am aware of
Section 1256C et seq. of the Government Code providing for the imposition of treble damages for making False
claims against the 5tate and Section 10115.10 of the Public Contract Code making R a crime for intentiomally
making an untrue statement in this certification.

Signature of Chief Executive Officer Date
DAKLAND UNIFIED SCHOOL DISTRICT |DVSE POLICY
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OAKLAND UNIFIED
SCHOOL DISTRICT

Cormanity Schoals, Thriving Students

e

DIVISION OF FACILITIES PLANNING & MANAGEMENT ROUTING FORM

Project Information

Demolition of Old Cafeteria Project
Basic Directions
Services cannot be provided until the contract is fully approved and a Purchase Order has been issued.

Attachment | [JProof of general liability insurance, including certificates and endorsements, if contract is over $15,000
Checklist [CJWorkers compensation insurance certification, unless vendor is a sole provider

Contractor Information

Contractor Name Vila Tulum JV Agency’s Contact | Henry Vila

OUSD Vendor ID# | V071741 Title Project Manager

Street Address 590 South 33" Street City | Richmond | State | CA | Zip | 94804
Telephone 510-236-9111 Policy Expires

Contractor History Previously been an OUSD contractor? X Yes [] No | Worked as an OUSD employee? [] Yes X No
OUSD Project # 156127

Date Work Will End By

Date Work Will Begin (not more than 5 years from start date)

8-9-2018 7-20-2019

Compensation
Total Contract Amount Total Contract Not To Exceed $413,800.00
Pay Rate Per Hour ¢fHourly) | $ if Amendment, Changed Amount $
Other Expenses Requisition Number
Budge O atio
0 e o) e, 2 ease co e e ecle Office before c e O
Resource # Funding Source Org Key Object Code Amount
9450 Fund 21, Measure J 210-945-0-9670-8500-6271- 6271 $413,800.00
201-9180-9905-9999-99999

Approval and Routing (in order of approval steps)

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your
knowledge services were not provided before a PO was issued.

Division Head Phone |  510-535-7038 | Fax |  510-535-7082
1. | Director, Facllities Plannin Management
i -
Signature /’/’/‘ Date Approve rd== I /AN
General Coyﬁsej,‘nspartrnﬁ Facilities Planning and Management P

2 Signature A V Y U{MW l Date Approved ‘ g’/é, A« %7

Deputy Chlef, Fagilifies Planning/and Masgtiement __

3. | signa tura'/ W ;ﬁ‘ﬁ - [DateApproved ‘ .-// Z.}/AE;)

Senior Business Offi icer, Boartf of Educddon
4. | Signature / Date Approved

President, Board of Education

5. | Signature . Date Approved

A999069.P001 Rev. 7/20/2018 THIS FORM IS NOT A CONTRACT





