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Resolution Supporting Award of Lease-Leaseback Agreement for the Hillcrest
Finishing Kitchen Project.

Action Requested

Background

Discussion

Adoption of Resolution No.1718-0105 and Approval by the Board of Education
of the Site Lease, Facilities Lease, and Construction Documents (together,
“Lease-Leaseback Agreement”) for Construction of the Hillcrest Finishing
Kitchen Project (“Project”), located at Hillcrest Elementary School (“Site”), 30
Marguerite Drive, Oakland, CA 94618, Using the Lease-Leaseback Project
Delivery Method.

California Education Code section 17406 permits the governing board of a
school district to lease property to a “developer,” who constructs tenant
improvements to the property and leases back the completed improvements to
the district. The lease terminates after payments are completed.

In accordance with the section 17406, on January 25, 2017, the District’s Board
of Education (“Board”) adopted Resolution No. 1717-0158, which adopted and
published required procedures and guidelines (“Best Value Methodology”) for
evaluating the qualifications of proposers for lease-leaseback projects to
ensure the best value selections by the District are conducted in a fair and
impartial manner.

The District incorporated the Best Value Methodology into a Request for
Qualifications and Proposals (“RFQ/P”) for the Project, which was issued and
publicly advertised in August 2017. One (1) proposal was received.

District staff and consultants reviewed the proposal submitted in response to
the RFQ/P in accordance with the adopted Best Value Methodology and taking
into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services
required.

The proposer, Vila Tulum Joint Ventures (“JV”), was scored according to the
adopted Best Value Methodology and selected to enter into negotiations with
the District. Staff and counsel then negotiated the terms of the proposed
Lease-Leaseback Agreement with the JV to construct the improvements at the
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LBP (Local Business
Participation Percentage)

Recommendation

Fiscal Impact

Attachments

Site.

If the award of the Lease-Leaseback Agreement is approved, the parties will
proceed according to section 17406. First, the JV will proceed with
preconstruction services, including subcontractor bidding. After the bidding is
complete, the JV will submit a Guaranteed Maximum Price (“GMP”) and
Construction Schedule based on the terms and conditions in the Lease-
Leaseback Agreement. If the parties reach an agreement, District staff will
bring an Amendment to the Facilities Lease to the Board for approval. Then,
construction will proceed.

Waived by addendum to RFQ/P for modular work. The Developer meets LBU as
a joint venture, which includes Tulum Innovative Engineering, Inc., a certified
Small Local Business Enterprise.

Adopt Resolution No. 1718-0105, and approve the Lease-Leaseback Agreement
with Vila Tulum Joint Ventures for construction of the Hillcrest Finishing
Kitchen Project.

Measure J Capital Funds - Fee for preconstruction services shall not exceed
$75,000. Fee for construction pending determination of the GMP.

Resolution No. 1718-0105
Site Lease
Facilities Lease

Contract Documents
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CONTRACT JUSTIFICATION FORM
e This Form Shall Be Submitted to the Board Office
' With Every Consent Agenda Contract.

Legislative File ID No.

Department: Facilities Planning and Management

Vendor Name: Vila Tulum Joint Ventures

Project Name: Hillcrest Finishing Kitchen Project Project No.:
Contract Term: Intended Start: 1/11/2018 ~ Intended End: 1/23/2019
(if annual contract) or Total (if multi-year agreement) Cost: NTE $75,000 for preconstruction only

Approved by:  Cesar Monterrosa

Is Vendor a local Oakland Business or have they meet the requirements of the
Local Business Policy? R ves (No if Unchecked)

How was this Vendor selected?

Request for Qualifications and Proposals pursuant to the lease-leaseback statute. (Ed. Code, sec. 17408.)

Summarize the services this Vendor will be providing,
Developer will provide preconstruction services for the Project and, if the parties agree on a Guaranteed Maximum Price,
following approval of the plans and specifications by the Division of the State Architect, will then construct the Project.

Was this contract competitively bid? [ Yes (No if Unchecked)

If No, please answer the following:
1) How did you determine the price is competitive?

Price for preconstruction services ($75,000) was determined based on the proposal. Price for construction will be negotiated
at conclusion of the preconstruction phase of the Project.
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2) Please check the competitive bid exception relied upon:
[J Educational Materials

U Special Services contracts for financial, economic, accounting, legal or administrative services

[J CUPCCAA Exception (Uniform Public Construction Cost Accounting Act)

Ul Professional Service Agreements of less than $86,000 (increases a small amount on
January 1 of each year)

[ Construction related Professional Services such as Architects, DSA Inspectors, Environmental
Consultants and Construction Managers (require a "fair, competitve selection process)

U Energy conservation and alternative energy supply (e.g., solar, energy conservation, co-generation
and alternative energy supply sources)

O Emergency contracts

O Technology contracts

O electronic data-processing systems, supporting software and/or services (including copiers/printers)
over the $86,000 bid limit, must be competitvely advertised, but any one of the three lowest
responsible bidders may be selected

[ contracts for computers, software, telecommunications equipment, microwave equipment, and other
related electronic equipment and apparatus, including E-Rate solicitations, may be procured through
an RFP process instead of a competitive, lowest price bid process

[ Western States Contracting Alliance Contracts (WSCA)

[ California Multiple Award Schedule Contracts (CMAS) [contracts are often used for the purchase
of information technology and software]

[l Piggyback" Contracts with other governmental entities
[J Perishable Food
[ Sole Source

U Change Order for Material and Supplies if the cost agreed upon in writing does not exceed ten percent
of the original contract price

B Other, please provide specific exception Lease-leaseback. (Ed. Code, sec. 174086.)

3) O Not Applicable - no exception - Project was competitively bid

Revised 06/20/2016 -2-



RESOLUTION NO. 1718-0105
OF THE
OAKLAND UNIFIED SCHOOL DISTRICT BOARD OF EDUCATION
RESOLUTION SUPPORTING AWARD OF LEASE-LEASEBACK AGREEMENT FOR
THE HILLCREST FINISHING KITCHEN PROJECT

WHEREAS, the Oakland Unified School District (“District”) is currently undertaking a
project known as the Hillcrest Finishing Kitchen Project (“Project”); and

WHEREAS, on January 25, 2017, the District’s Board of Education (“Board”) adopted
Resolution No. 1717-0158, which adopted and published required procedures and guidelines
(“Best Value Methodology”) for evaluating the qualifications of proposers to ensure the best
value selections by the District are conducted in a fair and impartial manner pursuant to
Education Code section 17406; and

WHEREAS, the District incorporated the Best Value Methodology in a Request for
Qualifications and Proposals (“"RFQ/P”), which was issued on August 9, 2017; and

WHEREAS, the District advertised the RFQ/P in the Oakland Post, on August 9 and
23, 2017, and in Small Business Exchange, from August 17 through 23, 2017;

WHEREAS, attached hereto as Exhibit “A” are copies of Proofs of Publication; and

WHEREAS, District staff, in conjunction with District consultants, have reviewed the
proposal for the Project submitted in response to the RFQ/P in accordance with the adopted
Best Value Methodology and taking into consideration the proposer's demonstrated
competence and professional qualifications necessary for the satisfactory performance of
the services required; and

WHEREAS, after consideration the proposal, the Board hereby awards the Site
Lease and Facilities Lease (together, “Lease-Leaseback Agreement”) for the Project to Vila
Tulum Joint Ventures, which was the only respondent and satisfied the adopted Best Value
Methodology; and

WHEREAS, Vila Tulum Joint Ventures has been prequalified pursuant to Public
Contract Code section 20111.6; and

WHEREAS, Education Code section 17406 provides that the school district’s
governing board shall issue a written decision supporting its contract award and stating in
detail the basis of the award; and

WHEREAS, attached hereto as Exhibit “B” is a copy of the written findings of the
Board supporting the Board’s award of the Lease-Leaseback Agreement for the Project to
Vila Tulum Joint Ventures.

NOW, THEREFORE, the Oakland Unified School District Board of Education hereby
resolves, determines, and finds the following:

Section 1. That the foregoing recitals and the findings are true.
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Section 2. That the District complied with the procedure set forth in Education
Code section 17406, the Best Value Methodology adopted by the District, and the Request
for Qualifications and Proposals issued by the District.

Section 3. That Vila Tulum Joint Ventures provided the best value to the District,
taking into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services required.

Section 4. That, based on the foregoing, it is in the best interest of the District to
award the Lease-Leaseback Agreement for the Project to Vila Tulum Joint Ventures.

Section 5. That the Superintendent and her designees are authorized pursuant to
this Resolution to take any and all actions, save those required of and reserved to Governing
Board, that are necessary to carry out, give effect to, and comply with the terms and intent
of this Resolution.

APPROVED, PASSED AND ADOPTED by the Board of Education the Oakland Unified
School District on this 10th day of January, 2018, by the following vote:

AYES: Jody London, Nina Senn, Shanthi Gonzales, James Harris, Vice President Jumoke Hinton Hodge, President Aimee Eng

NOES: None
ABSTENTIONS: None )
ABSENT: Roseann Torres Aama ﬁwg,
P. AYES: Enasia Mc-Elvaine, Gema Quetzal -

(Student Directors) Aimee Eng

President, Board of Education of the
Oakland Unified School District

Attested to:
% Wbt

Kyla Johnson-Trammell
Superintendent and

Secretary, Board of Education of the
Oakland Unified School District

OAKLAND UNIFIED SCHOOL DISTRIGT

ffide of the General Counsel
APP/G%X}éD OR FOBM & TANCE
By:
M

V 11
arion McWilliams, General Counsel
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EXHIBIT “A"
PROOF(S) OF PUBLICATION

Starts on next page.
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EXHIBIT “B"”

FINDINGS REGARDING THE AWARD OF THE LEASE-LEASEBACK AGREEMENT
FOR THE HILLCREST FINISHING KITCHEN PROJECT

WHEREAS, Vila Tulum Joint Ventures complied with the District’s S/LBE
policy (BP & AR 7115) for this Project; and

WHEREAS, Vila Tulum Joint Ventures received 44 out of 75 points for Price
Points criteria; and

WHEREAS, Vila Tulum Joint Ventures received 90 out of 120 points for
Technical Expertise criteria; and

WHEREAS, Vila Tulum Joint Ventures received 15 out of 15 points for Safety
criteria; and

WHEREAS, Vila Tulum Joint Ventures received 16 out of 30 points for
Schedule criteria; and

WHEREAS, Vila Tulum Joint Ventures received 18 out of 30 points for
Staffing criteria; and

WHEREAS, Vila Tulum Joint Ventures received 27 out of 30 points for
Financial Strength criteria; and

WHEREAS, Vila Tulum Joint Ventures’ overall combined score was 210 out of
300 points based on the Request for Qualifications and Proposals (RFQ/P) evaluation
criteria in accordance with the methodology described in the RFQ/P, and was ranked
as the best value to the District as the only proposal submitted.
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SITE LEASE

For all or a portion of the following Site:
Hillcrest Finishing Kitchen Preject
30 Marguerite Drive

Oakland, CA 94618

APN: 48B-7131-1-1

By and between

Oakland Unified School District
955 High Street

Oakland, CA 94601

And

Vila Tulum Joint Ventures

590 South 33" Street

Richmond, CA 94804

Dated as of December __, 2017
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WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened, and to have been performed prior to and in connection with
the execution and entering into this Site Lease, and those conditions precedent do exist,
have happened, and have been performed in regular and due time, form, and manner as
required by law, and the Parties hereto are now duly authorized to execute and enter into
this Site Lease; and

WHEREAS, Developer as lessee is authorized and competent to lease the Project
Site from District and to develop and cause the construction of the Project on the Project
Site, and has duly authorized the execution and delivery of this Site Lease.

NOW, THEREFORE, in consideration of the promises and of the mutual covenants
contained herein, and other valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties hereto do hereby agree as follows:

1. Definitions

Unless the context clearly otherwise requires, all words and phrases defined in the Facilities
Lease shall have the same meaning in this Site Lease.

2. Exhibits

The following Exhibits are attached to and by reference incorporated and made a part of this
Site Lease.

2.1. Exhibit A - Legal Description of the School Site: The descriptions of the
real property constituting the School Site

2.2. Exhibit B - Description of the Project Site: The map or diagram depiction
of the Project Site

3. Lease of the Project Site

The District hereby leases to the Developer, and the Developer hereby leases from the
District the Project Site, subject only to Permitted Encumbrances, in accordance with the
provisions of this Site Lease, to have and to hold for the term of this Site Lease. This Site
Lease shall only take effect if the Facilities Lease is executed by the District and Developer
within three (3) days of execution of this Site Lease.

4. Leaseback of the Project Site

The Parties agree that the Project Site will be leased back to the District pursuant to the
Facilities Lease for the term thereof.

5. Term

The term of this Site Lease shall commence as of the Effective Date and shall terminate on
the last day of the Term of the Facilities Lease, provided the District has paid to the
Developer, or its assignee, all payments which may be due under the Facilities Lease, and
provided this Site Lease has not been terminated pursuant to the termination provisions of
the Facilities Lease.
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11. Right of Entry

The District reserves the right for any of its duly authorized representatives to enter upon
the Project Site at any reasonable time to inspect the same, provided the District follows all
safety precautions required by the Developer.

12. Quiet Enjoyment

Subject to any rights the District may have under the Facilities Lease (in the absence of an
Event of Default) to possession and enjoyment of the Project Site, the District hereby
covenants and agrees that it will not take any action to prevent the Developer from having
quiet and peaceable possession and enjoyment of the Project Site during the term hereof
and will, at the request of the Developer, to the extent that it may lawfully do so, join in any
legal action in which the Developer asserts its right to such possession and enjoyment.

13. Waste
The Developer agrees that at all times that it is in possession of the Project Site, it will not
commit, suffer or permit any waste on the Project Site, and that it will not willfully or

knowingly use or permit the use of the Project Site for any illegal purpose or act.

14. Further Assurances and Corrective Instruments

The Parties shall, from time to time, execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, such supplements hereto and such further
instruments as may reasonably be required for correcting any inadequate or incorrect
description of the Project Site hereby leased or intended so to be or for carrying out the
expressed intention of this Site Lease and the Facilities Lease.

15. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
15.1. Due Organization and Existence

The District is a school district, duly organized and existing under the Constitution and
laws of the State of California.

15.2. Authorization

The District has the full power and authority to enter into, to execute and to deliver this
Site Lease, and to perform all of its duties and obligations hereunder, and has duly
authorized the execution of this Site Lease.

15.3. No Violations

To the best of the District’s actual knowledge, neither the execution and delivery of this
Site Lease nor the Facilities Lease, nor the fulfillment of or compliance with the terms
and conditions hereof or thereof, nor the consummation of the transactions
contemplated hereby or thereby, conflicts with or results in a breach of the terms,
conditions or provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a default under
any of the foregoing, or results in the creation or imposition of any lien, charge or
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16.3. No Violations

Neither the execution and delivery of this Site Lease or the Facilities Lease, nor the
fulfillment of or compliance with the terms and conditions hereof or thereof, nor the
consummation of the transactions contemplated hereby or thereby, conflicts with or
results in a breach of the terms, conditions or provisions of any restriction or any
agreement or instrument to which the Developer is now a party or by which the
Developer is bound, or constitutes a default under any of the foregoing, or results in the
creation or imposition of any lien, charge or encumbrance whatsoever upon any of the
property or assets of the Developer, or upon the Project Site, except for Permitted
Encumbrances.

16.4. No Bankruptcy
Developer is not now nor has it ever been in bankruptcy or receivership.
16.5. No Litigation

There is no pending or, to the knowledge of Developer, threatened action or proceeding
before any court or administrative agency which will materially adversely affect the
ability of Developer to perform its obligations under this Site Lease or the Facilities
Lease.

17. Insurance and Indemnity

The Developer and the District shall comply with the insurance requirements and the
indemnity requirements as indicated in the Facilities Lease.

18. Assignment and Subleasing

This Site Lease may be assigned and/or the Project Site subleased, as a whole or in part, by
the Developer onty upon the prior written consent of the District to such assignment or
sublease, which shall not be unreasonably withheld.

19. Restrictions on District

The District agrees that it will not mortgage, sell, encumber, assign, transfer or convey the
Project Site or any portion thereof during the term of this Site Lease in any way that would
interfere with or diminish Developer’s interests indicated in this Site Lease.

20. Liens and Further Encumbrances

Developer agrees to keep the Project Site and every part thereof free and clear of any and
all encumbrances and/or liens, including without limitation, pledges, charges,
encumbrances, claims, mechanic liens and/or other liens for or arising out of or in
connection with work or labor done, services performed, or materials or appliances used or
furnished for or in connection with the Project Site or the Project. Pursuant to the Facilities
Lease, Developer further agrees to pay promptly and fully and discharge any and all claims
on which any encumbrance and/or lien may or could be based, and to save and hold District
free and harmless from any and all such liens, mortgages, and claims of liens and suits or
other proceedings pertaining thereto. This subsection does not apply to Permitted
Encumbrances.
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26. Obligations Absolute

The Developer agrees that the obligations of the Developer are absolute and unconditional
and not subject to any charges or setoffs against the District whatsoever.

27. Execution in Counterparts

This Site Lease may be executed in several counterparts, each of which shall be an original
and all of which shall constitute one and the same instrument.

28. Developer and District Representatives

Whenever under the provisions of this Site Lease approval by the Developer or the District
is required, or the Developer or the District is required to take some action at the request of
the other, such approval or such request shall be given for the Developer by the Developer
Representative and for the District by the District Representative, and any party hereto shall
be authorized to rely upon any such approval or request.

29. Applicable Law

This Site Lease shall be governed by and construed in accordance with the laws of the State
of California, and venued in the County within which the School Site is located.

30. Attorney's Fees

If either party brings an action or proceeding involving the School Site or to enforce the
terms of this Site Lease or to declare rights hereunder, each party shall bear the cost of its
own attorneys’ fees.

31. Captions

The captions or headings in this Site Lease are for convenience only and in no way define,
limit or describe the scope or intent of any provisions or sections of this Site Lease.

32. Prior Agreements

This Site Lease and the corresponding Facilities Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Site Lease and no prior agreements or understanding pertaining to any such matter shall be
effective for any purpose.

33. Further Assurances

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Site Lease.

34, Recitals Incorporated

The Recitals set forth at the beginning of this Site Lease are hereby incorporated into its
terms and provisions by this reference.

Site Lease Page 8

Hillcrest Finishing Kitchen Project
DWK DMS 3196437v1



35, Time of the Essence

Time is of the essence with respect to each of the terms, covenants, and conditions of this
Site Lease.

36. Force Majeure

A party shall be excused from the performance of any obligation imposed in this Site Lease
and the exhibits hereto for any period and to the extent that a party is prevented from
performing such obligation, in whole or in part, as a result of delays caused by the other
party or third parties, a governmental agency or entity, an act of God, war, terrorism, civil
disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and such non-
performance will not be a default hereunder or a grounds for termination of this Site Lease.

37. Interpretation

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this
Site Lease or the Facilitles Lease for purposes of construing the provisions of each. The
language in all parts of this Site Lease shall in all cases be construed according to its fair
meaning, not strictly for or against any of the Parties hereto.

IN WITNESS WHEREOF, the Parties have caused this Site Lease to be executed by their
respective officers who are duly authorized, as of the Effective Date.

ACCEPTED AND AGREED on the date indicated below:
Dated: 1/10 , 2018

Dated: Dec. 8 , 2017

Oakland Unified School District Vila Tulim: ok Vientir

By: President, Board of Education

—— I
Name: %}V.&.@ P Richard H. Vila
Title: Secretary,Board of Education Title: President

OAKLAND UNIFIED SCHOOL DISTRICT
2 %ﬂice of the General Counsel
By

N e
AR e =

Marion McWilliams, General Counsel
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FACILITIES LEASE

For all or a portion of the following Site:
Hillcrest Finishing Kitchen Project
30 Marguerite Drive

Oakland, CA 94618

APN: 48B-7131-1-1

By and between

Oakland Unified School District
955 High Street

Oakland, CA 94601

And

Vila Tulum Joint Ventures

590 South 33" Street

Richmond, CA 94804

Dated as of December __, 2017

DWK DMS 3196440v1



34. Prior Agreements
35. Further Assurances
36. Recitals and Exhibits Incorporated
37. Time of the Essence
38. Force Majeure

39. Interpretation

Exhibit A
Exhibit B

Exhibit C

Exhibit D
Exhibit D-1
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I

Exhibit J

Legal Description of School Site
Description of Project Site

Guaranteed Maximum Price and Other Project Cost, Funding, and Payment
Provisions

General Construction Provisions

Special Conditions

Memorandum of Commencement Date

Construction Schedule

Schedule of Values

Project Labor Agreement

Local, Small Local, and Small Local Resident Business Enterprise Program

Disabled Veterans Business Enterprise Participation Policy
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WHEREAS, the selection of the Developer was conducted in a fair and impartial
manner; and

WHEREAS, Developer has reviewed the Lease Documents; and

WHEREAS, Developer represents that it has the expertise and experience to
perform the services set forth in this Facilities Lease; and

WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened and to have been performed precedent to and in connection
with the execution and entering into of this Facilities Lease and all those conditions
precedent do exist, have happened and have been performed in regular and due time, form
and manner as required by law, and the Parties hereto are now duly authorized to execute
and enter into this Facilities Lease; and

WHEREAS, Developer is authorized to lease the Project Site as lessee and to
develop the Project and to have the Project constructed on the Project Site and to lease the
Project and the Project Site back to the District, and has duly authorized the execution and
delivery of this Facilities Lease.

NOW, THEREFORE, in consideration of the above recitals and of the mutual
covenants hereinafter contained, the Parties hereto do hereby agree as follows:

1. Definitions

In addition to the terms and entities defined above or in subsequent provisions, and unless
the context otherwise requires, the terms defined in this section shall, for all purposes of
this Facilities Lease, have the meanings herein specified.

1.1 “Developer” or “Lessor” means Vila Tulum Joint Ventures, a joint venture
partnership, organized and existing under the laws of the State of California,
Contractor's license number 1029754 issued by the State of California,
Contractors’ State License Board, in accordance with division 3, chapter 9, of
the Business and Professions Code, and its successors and assigns.

1.2 ‘“Developer’s Representative” means the Managing Member of Developer,
or any person authorized to act on behalf of Developer under or with respect
to this Facilities Lease.

1.3 “Contract Documents” are defined in Exhibit “"'D"” to this Facilities Lease.

1.4 “District” or “"Lessee” means the Oakland Unified School District, a school
district duly organized and existing under the laws of the State of California.

1.5 T“District Representative” means the Superintendent of the District, or any
other person authorized by the Board of Education of the District to act on
behalf of the District under or with respect to this Facilities Lease.

1.6 “Permitted Encumbrances” means, as of any particular time:
1.6.1 Liens for general ad valorem taxes and assessments, if any, not

then delinquent, or which the District may permit to remain
unpaid;
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3. Lease of Project and Project Site

3.1 Developer hereby leases the Project and the Project Site to the District, and
the District hereby leases said Project and Project Site from Developer upon
the terms and conditions set forth in this Facilities Lease.

3.2 The leasing by Developer to the District of the Project Site shall not affect or
result in a merger of the District’s leasehold estate pursuant to this Facilities
Lease and its fee estate as lessor under the Site Lease. Developer shall
continue to have and hold a leasehold estate in the Project Site pursuant to
the Site Lease throughout the term thereof and the term of this Facilities
Lease.

3.3 As to the Project Site, this Facilities Lease shall be deemed and constitute a
sublease.

4. Term
4.1 Facilities Lease is Legally Binding

This Facilities Lease is legally binding on the Parties upon execution by the
Parties and the District Board’s approval of this Facilities Lease. The Term of
this Facilities Lease for the purposes of District’s obligation to make Lease
Payments shall commence on the earlier of the following two (2) events,
whichever occurs first ("Commencement Date”):

4.1.1 The date the District takes beneficial occupancy of the Project; or

4.1.2 The date when Developer delivers possession of the Project to
District and when all improvements to be provided by Developer
are determined by the District to be completed as set forth in
Exhibits D and D-1 to this Facilities Lease.

Unless earlier terminated pursuant to the provisions of the Contract
Documents, the Term of this Facilities Lease for the purposes of District’s
obligations to make Lease Payments shall terminate one (1) year thereafter
or upon payment of the final lease payment.

4.2 After Developer has completed construction of the Project and the District has
accepted the Project, the Parties shall execute the Memorandum of
Commencement Date attached hereto as Exhibit E to memorialize the
commencement date of the Lease Payments and expiration date of the Term.
Notwithstanding this Term, the Parties hereby acknowledge that each has
obligations, duties, and rights under this Facilities Lease that exist upon
execution of this Facilities Lease and prior to the beginning of the Lease
Payment obligations.

4.3 The Term may be extended or shortened upon the occurrence of the earliest
of any of the following events, which shall constitute the end of the Term:

4.3.1 An Event of Default by District as defined herein and Developer’s
election to terminate this Facilities Lease as permitted herein, or
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lawfully do so. Notwithstanding the foregoing, Developer shall have the right to inspect the
Project and the Project Site as provided herein.

8. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
8.1 Due Organization and Existence

The District is a school district, duly organized and existing under the
Constitution and laws of the State of California.

8.2 Authorization

The District has the full power and authority to enter into, to execute and to
deliver this Facilities Lease, and to perform all of its duties and obligations
hereunder, and has duly authorized the execution of this Facilities Lease.

8.3 No Violations

Neither the execution and delivery of this Facilities Lease nor the Site Lease,
nor the fulfillment of or compliance with the terms and conditions hereof or
thereof, nor the consummation of the transactions contemplated hereby or
thereby, conflicts with or results in a breach of the terms, conditions or
provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of
any lien, charge or encumbrance whatsoever upon any of the property or
assets of the District, or upon the Project Site, except Permitted
Encumbrances.

8.4 Condemnation Proceedings

8.4.1 District covenants and agrees, but only to the extent that it may
lawfully do so, that so long as this Facilities Lease remains in
effect, the District will not seek to exercise the power of eminent
domain with respect to the Project so as to cause a full or partial
termination of this Facilities Lease.

8.4.2 If for any reason the foregoing covenant is determined to be
unenforceable or in some way invalid, or if District should fail or
refuse to abide by such covenant, then, to the extent it may

lawfully do so, District agrees that the financial interest of
Developer shall be as indicated in this Facilities Lease.

9. Representations of the Developer
The Developer represents, covenants and warrants to the District as follows:
9.1 Due Organization and Existence

The Developer is a California company duly organized and existing under the
laws of the State of California, has the power to enter into this Facilities Lease

Facilities Lease Pa_g;

Hillcrest Finishing Kitchen Project
DWK DMS 3196440v1



10. Pre-construction Services
10.1 Scope of the Preconstruction Services

Developer shall perform management and coordination services, plan and
specification constructability reviews, provide value-engineering reviews and
recommendations and other reviews as necessary to verify that the drawings
and specifications are clear and reasonably accurate to minimize the need for
changes during the construction phase of the project, including but not
limited to the following:

10.1.1 General Services

10.1.1.1 Developer shall attend weekly design review meetings
between the Architect, the District, District site personnel,
and any other applicable consultants of the District as
required to discuss the Project, including budget, scope and
schedule.

10.1.1.2 Developer shall prepare and update the components of the
Guaranteed Maximum Price and shall be primarily
responsible for ensuring that the Project can and is
constructed for no more than that amount.

10.1.2 Review of Design Documents.

10.1.2.1 Review Project design and budget with the District, the
Construction Manager, and the Architect to:

10.1.2.1.1 Provide recommendations on site use and
improvements, selection of materials, building
systems and equipment and methods of Project
delivery;

10.1.2.1.2 Provide, for an expedited schedule,
recommendations on relative feasibility of
construction methods, availability of materials and
labor, time requirements for procurement,
installation and construction of the Project and
subparts thereof if requested, and factors relating to
cost including, but not limited to, construction costs
of alternate designs of materials, preliminary
budgets and possible economics that could be
achieved through alternate methods or substitutions;
and

10.1.2.1.3 Provide plan review.

10.1.2.2 Value-engineering. Prepare a value-engineering report for
District review and approval that:

10.1.2.2.1 Details areas of cost saving (e.g. construction
processes/procedures, specified materials and
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10.1.3

Budget of Project Costs.

10.1.3.1

10.1.3.2

10.

10.

10.

10.

10.

10.

10.

10.

10.

10.

10.

10.

Developer shall advise the District, the Construction
Manager, and the Architect if it appears that the total
construction costs may exceed the Guaranteed Maximum
Price established by the District and shall make
recommendations for corrective action. Developer will
further provide input to the District and Architect relative to
value of construction, means and methods for construction,
duration of construction of various building methods and
constructability.

In the Guaranteed Maximum Price, Developer shall include
values of scopes of work subdivided into component parts in
sufficient detail to serve as the basis for progress payments
during construction. This budget of the Guaranteed
Maximum Price shall include, at a minimum, the following
information divided into at least the following categories for
each site:

1.3.2.1 Overhead and profit;

1.3.2.2 Supervision;

1.3.2.3 General conditions;

1.3.2.4 Layout & Mobilization (not more than 1%)

1.3.2.5 Submittals, samples, shop drawings (not more than
3%);

1.3.2.6 Bonds and insurance (not more than 2%);
1.3.2.7 Close-out documentation (not less than 3%);
1.3.2.8 Demolition;

1.3.2.9 Installation;

1.3.2.10 Rough-in;

1.3.2.11 Finishes;

1.3.2.12 Testing;

10.1.3.2.13 Owner and Maintenance Manuals;

10.1.3.2.14 Punchlist and acceptance.
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10.1.5.7.1 Developer shall engage in competitive bidding for
subcontractors for all scopes of work on the Project
that constitute more than one half of one percent
(0.5%) of the total GMP.

10.1.5.7.2 Developer shall provide public notice of availability
of work to be subcontracted in accordance with the
publication requirements applicable to the
competitive bidding process of the school district,
including a fixed date and time on which
qualifications statements, bids, or proposals will be
due.

10.1.5.7.3 Developer shall establish reasonable qualification
criteria and standards for District review and
approval, which shall not be unreasonaby withheld.

10.1.5.7.4 The District representative shall be present during
the receipt of bids from subcontractors. Developer
shall provide all bids received from all subcontractors
to the District.

10.1.5.7.5 Developer shall award the subcontract on a best
value basis.

10.1.5.7.6 Developer is required to receive at least three (3)
bona fide bids from subcontractors for all scopes of
work, or seek the Disrict’s prior approval if it wishes
to provide fewer than the minimum number of bona
fide bids from subcontractors.

10.1.5.7.7 The process may include prequalification or short-
listing.

10.1.5.8 The GMP shall be presented to the District in the following
manner within a three ring binder as well as electronically
on an external memory device such as a CD, USB drive, or
other comparable device:

10.1.5.8.1 Cover sheet, signed by the Developer indicating the
GMP dollar amount with a certification, indicating
that the GMP is all inclusive per the plans,
specifications and addenda (contract documents).
Also include certification stating, “Developer hereby
certifies that they have reviewed all subcontractor
proposals and whether the subcontractor excluded
portions of their scope the Developer has included all
costs for a complete GMP in accordance with plans,
specifications and addenda.”

10.1.5.8.2 A bid tabulation sheet indicating the breakdown by
subcontractor/trade along with the appropriate
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10.4 Open Book Policy

There will be an open book policy with Developer and its construction team.
District shall have access to all subcontractor bids, value engineering back-up,
contingency breakdown & tracking, and Developer fees.

10.5 Compensation to Developer for Preconstruction Services

District agrees to reimburse Developer in the total amount not to exceed
Seventy-Five Thousand and 00/100 Doilars ($75,000.00), for the
performance of preconstruction services contemplated by this Agreement.
Developer shall be paid monthly for the actual fees and allowed costs and
expenses for all time and materials required and expended for work
requested and specified by the District as completed. Said amount shall be
paid within thirty (30) days upon submittal to and verification by the District
of a monthly billing statement showing completion of the tasks for that month
on a line item basis. In the event Developer and District enter into an
Amendment to the Facilities Lease for the construction of the Project, this
compensation for services rendered will be included as part of the Guaranteed
Maximum Price (*GMP") to be paid to Developer by District.

Developer shall be responsible for any and all costs and expenses incurred by
Developer, including but not limited to the costs of hiring sub-consuitants,
contractors and other professionals, review of the Project’s Plans and
Specifications, review and preparation of necessary documentation relating to
the development of the Project, all travel-related expenses, as well as for
meetings with District and its representatives, long distance telephone
charges, copying expenses, salaries of Developer staff and employees
working on the Project, overhead, and any other reasonable expenses
incurred by Developer in performance of the preconstruction services
contemplated by this Agreement.

10.6 Termination before Construction Phase

10.6.1 Before the Notice to Proceed with Construction is issued by the
District, this Agreement may be terminated at any time without
cause by District upon fourteen (14) days written notice to
Developer. In the event of such a termination by District, the
District shall pay Developer for all undisputed services performed
and expenses incurred per this Agreement, supported by
documentary evidence, including, but not limited to, payroll
records, invoices from third parties retained by Developer pursuant
to this Agreement, and expense reports up until the date of notice
of termination plus any sums due Developer for Board-approved
extra services. In ascertaining the services actually rendered
hereunder up to the date of termination of this Agreement,
consideration shall be given to completed work and work in process
that would best serve the District if a completed product was
presented.

10.6.2 In the event that the parties do not reach an agreement on the
GMP, this Agreement will be terminated at that time. In the event
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11.1.5

11.1.6

11.1.7

11.1.8

the Developer under this Facilities Lease. The District's
right to assess liquidated damages is as indicated herein
and in Exhibit D.

11.1.4.3 The time during which the construction of the Project is

' delayed for cause as hereinafter specified may extend
the time of completion for a reasonable time as the
District may grant.

Guaranteed Maximum Price

Developer will cause the Project to be constructed within the
Guaranteed Maximum Price as set forth and defined in the
Guaranteed Maximum Price Provisions in Exhibit C, and Developer
will not seek additional compensation from District in excess of that
amount,

Modifications

If the DSA requires changes to the Contract Documents submitted
by District to Developer, and those changes change the
construction costs and/or construction time for the Project, then
those changed costs or time will be handled as a modification
pursuant to the provisions of Exhibit D.

Labor Compliance Monitoring and Enforcement by
Department of Industrial Relations

This Project is subject to labor compliance monitoring and
enforcement by the Department of Industrial Relations pursuant to
Labor Code section 1771.4 and Title 8 of the California Code of
Regulations. Developer specifically acknowledges and understands
that it shall perform the Work of this Agreement while complying
with all the applicable provisions of Division 2, Part 7, Chapter 1, of
the Labor Code.

Project Labor Agreement

This Project is subject to the extension or renewal of a project
labor agreement entered into by the District prior to January 1,
2017, attached to the Facilities Lease as Exhibit H.

11.1.8.1 Skilled and Trained Workforce.

Pursuant to Education Code section 17407.5, Developer
is not required to establish its enforceable commitment
to use a Skilled and Trained Workforce, as defined in
Chapter 2.9 (commencing with Section 2600) of Part 1
of Division 2 of the Public Contract Code, as Developer
and all its subcontractors at every tier will become a
party to the District’s Project Labor Agreement.
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15.1.1

15.1.2

Commercial General Liability and Automobile Liability
Insurance

15.1.1.1

15.1.1.2

15.1.1.3

Developer shall procure and maintain, during the life of
the Project, Commercial General Liability Insurance and
Automobile Liability Insurance that shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) from all claims for
bodily injury, property damage, personal injury, death,
advertising injury, and medicai payments arising from
operations under the Project. This coverage shall be
provided in a form at least as broad as Insurance
Services (ISO) Form CG 00 01 11 88. Developer shall
ensure that Products Liability and Completed Operations
coverage, Fire Damage Liability, and Any auto including
owned, non-owned, and hired, are included within the
above policies and at the required limits, or Developer
shall procure and maintain these coverages separately.

Developer’s deductible or self-insured retention for its
Commercial General Liability Insurance policy shall not
exceed five thousand dollars ($5,000) for deductible or
twenty-five thousand dollars ($25,000) for self-insured
retention, respectively, unless approved in writing by
District.

All such policies shall be written on an occurrence form.

Excess Liability Insurance

i5.1.2.1

15.1.2.2

15.1.2.3

Developer may procure and maintain, during the life of
the Project, an Excess Liability Insurance Policy to meet
the policy limit requirements of the required policies if
Developer’s underlying policy limits are less than
required.

There shall be no gap between the per occurrence
amount of any underlying policy and the start of the
coverage under the Excess Liability Insurance Policy.
Any Excess Liability Insurance Policy shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) in amounts and
including the provisions as set forth in Exhibit D or
Exhibit D-1 and/or the Supplementary Conditions (if
any), and that complies with all requirements for
Commercial General Liability and Automobile Liability
and Employers’ Liability Insurance.

The District, in its sole discretion, may accept the Excess
Liability Insurance Policy that bring Developer’s primary
limits to the minimum requirements herein.

Facilities Lease
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15.1.6

Facilities Lease

Pollution

15.1.6.1

15.1.6.2

15.1.6.3

rain, dust, fire, war, terrorism, lightning, smoke, and
rioting. Coverage shall include debris removal,
demolition, increased costs due to enforcement of all
applicable ordinances and/or laws in the repair and
replacement of damaged and undamaged portions of the
property, and reasonable costs for the Architect’s and
engineering services and expenses required as a result
of any insured loss upon the Work and Project, including
completed Work and Work in progress, to the full
insurable value thereof.

Liability Insurance

Developer shall procure and maintain Pollution Liability
Insurance that shall protect Developer, District,
Construction Manager(s), Project Inspector(s), and
Architect(s) from all claims for bodily injury, property
damage, including natural resource damage, cleanup
costs, removal, storage, disposal, and/or use of the
pollutant arising from operations under this Facilities
Lease, and defense, including costs and expenses
incurred in the investigation, defense, or settlement of
claims. Coverage shall apply to sudden and/or gradual
pollution conditions resulting from the escape or release
of smoke, vapors, fumes, acids, alkalis, toxic chemicals,
liquids, or gases, natural gas, waste materials, or other
irritants, contaminants, or pollutants, including
asbestos. This coverage shall be provided in a form at
least as broad as Insurance Services Offices, Inc. (ISO)
Form CG 2415, or Developer shall procure and maintain
these coverages separately.

Developer shall warrant that any retroactive date
applicable to coverage under the policy predates the
Effective Date of this Facilities Lease and that continuous
coverage will be maintained or an extended reporting or
discovery period will be exercised for a period of three
(3) years, beginning from the time that the Work under
the Contract is completed.

If Developer is responsible for removing any pollutants
from a site, then Developer shall ensure that Any Auto,
including owned, non-owned, and hired, are included
within the above policies and at the required limits, to
cover its automobile exposure for transporting the
poliutants from the site to an approved disposal site.
This coverage shall include the Motor Carrier Act
Endorsement, MCS 90.
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15.1.7.5

15.1.7.6

15.1.7.7

15.1.7.8

15.1.7.9

same coverage and limits as the policy that was in effect
during the term of this Facilities Lease, and will cover
the Developer and all Subcontractors for all claims
made.

Developer’s and Subcontractors’ insurance policy(s)
shall be primary and non-contributory to any insurance
or self-insurance maintained by District, its Board
Members, employees and/or agents, the State of
California, Construction Manager(s), Project Manager(s),
Inspector(s), and/or Architect(s).

All endorsements shall waive any right to subrogation
against any of the named additional insureds.

All policies shall be written on an occurrence form.

All of Developer’s insurance shall be with insurance
companies with an A.M. Best rating of no less than A:
XI.

The insurance requirements set forth herein shall in no
way limit the Developer’s liability arising out of or
relating to the performance of the Work or related
activities.

15.1.7.10Failure of Developer and/or its Subcontractor(s) to

comply with the insurance requirements herein shall be
deemed a material breach of the Facilities Lease and
constitute a Default by the Developer pursuant to this
Facilities Lease.

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY]
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destruction, in an amount at least equal to the maximum
estimated Lease Payments payable under this Facilities Lease
during the current or any future twenty-four (24) month period.
This insurance may be maintained as part of or in conjunction with
any other insurance coverage carried by the District, and such
insurance may be maintained in whole or in part in the form of
participation by the District in a joint powers agency or other
program providing pooled insurance. This insurance may not be
maintained in the form of self-insurance. The proceeds of this
insurance shall be paid to the Developer. Upon Developer’s
request made after District’s acceptance of the Project, District
shall provide Developer with a certificate of insurance for the
required coverage.

15.2.2 Property Insurance

District shall at all times from and after District's acceptance of the
Project, carry and maintain in force a policy of property insurance
for 100% of the insurable replacement value with no coinsurance
penalty, on the Project Site and the Project, together with all
improvements thereon, under a standard “all risk” contract insuring
against loss or damage. Developer shall be named as additional
insureds or co-insureds thereon by way of endorsement. District
shall not be relieved from the obligation of supplying any additional
funds for replacement of the Project and the improvements thereon
in the event of destruction or damage where insurance does not
cover replacement costs. District shall have the right to procure
the required insurance through a joint powers agency or to self-
insure against such losses or portion thereof as is deemed prudent
by District. Upon Developer’s request made after District’s
acceptance of the Project, District shall provide Developer with a
certificate of insurance for the required coverage.

16. Indemnification and Defense

16.1 To the fullest extent permitted by California law, Developer shall indemnify,
keep and hold harmless the District and its respective Board Members,
officers, representatives, employees, consultants, the Architect and
Construction Manager in both individual and official capacities and their
consultants (“"Indemnitees”), against all suits, claims, damages, losses, and
expenses, including but not limited to attorney’s fees and costs, caused by,
arising out of, resulting from, or incidental to, the performance of the Work
under this Contract by the Developer or its Subcontractors, vendors and/or
suppliers, including any suit, claim, damage, loss, or expense attributable to,
without limitation, bodily injury, sickness, disease, death, alleged patent
violation or copyright infringement, or injury to or destruction of tangible
property (including damage to the Work itself) and including the loss of use
resulting therefrom, except to the extent caused wholly by the active
negligence or willful misconduct of the Indemnitees. This indemnification and
hold harmless obligation includes any failure or alleged failure by Developer to
comply with any law and/or provision of the Contract Documents, including,
without limitation, any stop payment notice actions or liens, including Civil
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16.6

Manager and their sub-consultants and pay any damages due by reason of
settlement or judgment.

The indemnification and defense obligations hereunder shall survive the
completion of Work, including the warranty/guarantee period, and/or the
termination of the Contract.

17. Eminent Domain

17.1

17.2

17.3

Total Taking After Project Delivery

If, following delivery of possession of the Project by Developer to District, all
of the Project and the Project Site is taken permanently under the power of
eminent domain, the Term shall cease as of the day possession shall be so
taken.

17.1.1  The financial interest of Developer shall be limited to the amount of
principal payments pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C that are then due or past due
together with all remaining and succeeding principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C for the remainder of the original Term. For example, if all
of the Project and the Project Site is taken at the end of the third
year of the Term, Developer shall be entitled to receive from the
eminent domain award the sum of all principal payments pursuant
to the Guaranteed Maximum Price Provisions indicated in Exhibit C
that would have been owing for the fourth year through the end of
the Term had there been no taking.

17.1.2 The balance of the award, if any, shall be paid to the District.
Total Taking Prior to Project Delivery

If all of the Project and the Project Site is taken permanently under the power
of eminent domain and the Developer is still performing the work of the
Project and has not yet delivered possession of the Project to District, the
Term shall cease as of the day possession shall be so taken. The financial
interest of Developer shall be the amount Developer has expended to date for
work performed on the Project, subject to documentation reasonably
satisfactory to the District.

Partial Taking.

If, following delivery of possession of the Project by Developer to District, less
than all of the Project and the Project Site is taken permanently, or if all of
the Project and the Project Site or any part thereof is taken temporarily,
under the power of eminent domain.

17.3.1 This Facilities Lease shall continue in full force and effect and shall
not be terminated by virtue of that partial taking and the Parties
waive the benefit of any law to the contrary, and
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19.4 The District shall notify the Developer of which course of action it desires to
take within thirty (30) days after the occurrence of the destruction or
damage. The Net Proceeds of all insurance payable with respect to the
Project shall be available to the District and shall be used to discharge the
District's obligations under this Section.

20. Access
20.1 By Developer

Developer shall have the right at all reasonable times to enter upon the
Project Site to construct the Project pursuant to this Facilities Lease.

Following the acceptance of the Project by District, Developer may enter the
Project at reasonable times with advance notice and arrangement with
District for purposes of making any repairs required to be made by Developer.

20.2 By District

The District shall have the right to enter upon the Project Site at all times.
District shall comply with all safety precautions and procedures required by
Developer.

21. Assignment, Subleasing

21.1 Assignment and Subleasing by the District

Any assignment or sublease by District shall be subject to all of the following
conditions:

21.1.1 This Facilities Lease and the obligation of the District to make the
payments required pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C shall remain obligations of the
District; and

21.1.2  The District shall, within thirty (30) days after the delivery thereof,
furnish or cause to be furnished to Developer a true and complete
copy of any assignment or sublease.

21.2 Assignment by Developer

Developer may assign its right, title and interest in this Facilities Lease, in
whole or in part to one or more assignees, only after the written consent of
District, which District will not unreasonably withhold. No assignment shall be
effective against the District unless and until the District has consented in
writing. Notwithstanding anything to the contrary contained in this Facilities
Lease, no consent from the District shall be required in connection with any
assignment by Developer to a lender for purposes of financing the Project as
long as there are not additional costs to the District.
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22.2 District's Right to Terminate Developer for Cause

22.2.1

Grounds for Termination

The District, in its sole discretion, without prejudice to any other
right or remedy, may terminate the Site Lease and Facilities Lease
and/or terminate the Developer’s right to perform the work of the
Facilities Lease based upon any of the following:

22,2.1.1

22.2.1.2

22.2.1.3

22.2.1.4

22.2.1.5

22.2.1.6

22.2.1.7

22.2.1.8

22.2.1.9

Developer refuses or fails to execute the Work or any
separable part thereof; or

Developer fails to complete said Work within the time
specified or any extension thereof; or

Developer persistently fails or refused to perform Work
or provide material of sufficient quality as to be in
compliance with the Facilities Lease; or

Prior to completion of the Project, Developer is adjudged
a bankrupt, files a petition for relief as a debtor, or a
petition is filed against the Developer without its
consent, and the petition not dismissed within sixty (60)
days; or

Prior to the completion of the Project, Developer makes
a general assignment for the benefit of its creditors, or a
receiver is appointed on account of its insolvency; or

Developer persistently or repeatedly refuses and/or fails,
except in cases for which extension of time is provided,
to supply enough properly skilled workers or proper
materials to complete the Work in the time specified; or

Developer fails to make prompt payment to
Subcontractors, or for material, or for labor; or

Developer persistently disregards laws, or ordinances, or
instructions of District as indicated in Exhibit D, or
otherwise in violation of Exhibit D; or

Developer fails to comply with the District’s Project
Labor Agreement; or

22.2.1.10Developer fails to comply with the District’s Local, Small

Local and Small Local Resident Business Enterprise
Program; or

22.2.1.11Developer fails to supply labor, including that of

Subcontractors, that is sufficient to prosecute the Work
or that can work in harmony with all other elements of
labor employed or to be employed on the Work; or
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22.2.3

22.,2.2.3

22.2.2.4

Surety shall not utilize Developer in completing the
Project if the District notifies Surety of the District’s
objection to Developer’s further participation in the
completion of the Project. Surety expressly agrees that
any developer which Surety proposes to fulfill Surety’s
obligations is subject to District’'s approval.

If Surety fails to notify District or begin performance as
indicated herein, District may take over the Work and
execute the Work to completion by any method it may
deem advisable at the expense of Developer and/or its
Surety. Developer and its Surety shall be liable to
District for any excess cost or other damages the District
incurs thereby. Time is of the essence in this Facilities
Lease. If the District takes over the Work as herein
provided, District may, without liability for so doing,
take possession of and utilize in completing the Work all
materials, appliances, plan, and other property
belonging to Developer as may be on the Site of the
Work, in bonded storage, or previously paid for.

Effect of Termination

22.2.3.1

22.2.3.2

22.2.3.3

If District terminates the Site Lease and the Facilities
Lease pursuant to this section, the Project Site and any
improvements built upon the Project Site shall vest in
District upon termination of the Site Lease and Facilities
Lease, and District shall thereafter be required to pay
only the principal amounts then due and owing pursuant
to the Guaranteed Maximum Price Provisions indicated in
Exhibit C, less any damages incurred by District due to
Developer’s default, acts, or omissions.

The District shall retain all rights it possesses pursuant
to this Facilities Lease including, without limitation.

22.2.3.2.1 The right to assess liquidated damages
due because of any project delay; and

22.2.3.2.2 All rights the District holds to demand
performance pursuant to the Developer’s
required performance bond.

Developer shall, only if ordered to do so by the District,
immediately remove from the Site all or any materials
and personal property belonging to Developer that have
not been incorporated in the construction of the Work,
or which are not in place in the Work. The District
retains the right, but not the obligation, to keep and use
any materials and personal property belonging to
Developer that have not been incorporated in the
construction of the Work, or which are not in place in
the Work. The Developer and its Surety shall be liable
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suffered by, or due to, the District as a result of any
default, acts, or omissions of the Developer.

22.2.3.9 The foregoing provisions are in addition to and not in
limitation of any other rights or remedies available to
District.

22.3 Termination of Developer for Convenience

22.3.1

District in its sole discretion may terminate the Facilities Lease
upon five (5) days written notice to the Developer. Under a
termination for convenience, the District retains the right to all the
options available to the District if there is a termination for cause.
In case of a termination for convenience, the Developer shall have
no claims against the District except:

22.3.1.1 The actual cost for labor, materials, and services
performed that is unpaid and adequately documented
through timesheets, invoices, receipts, or otherwise;
and

22.3.1.2 Five percent (5%) of the total cost of work performed as
of the date of termination, or five percent (5%) of the
value of the Work yet to be performed, whichever is
less. This five percent (5%) amount shall be full
compensation for all Developer's and its
Subcontractor(s)’ mobilization and/or demobilization
costs and any anticipated lost profits resulting from
termination of the Developer for convenience.

22.4 Developer Remedies Upon District Default

22.4.1

Events of Default by District Defined

The following shall be “Events of Default” of the District under this
Facilities Lease. The terms “Event of Default” and “Default,”
whenever they are used as to the District in the Site Lease or this
Facilities Lease, shall only mean one or more of the following
events:

22.4.1.1 Failure by the District to pay payments required
pursuant to the Guaranteed Maximum Price Provisions in
Exhibit C, and the continuation of this failure for a period
of forty-five (45) days.

22.4.1.2 Failure by the District to perform any material covenant,
condition or agreement in this Facilities Lease and that
failure continues for a period of forty-five (45) days after
Developer provides District with written notice specifying
that failure and requesting that the failure be remedied;
provided, however, if the failure stated in the notice
cannot be corrected within the applicable period,
Developer shall not withhold its consent to an extension
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amount shall be full compensation for all Developer’s
and its Subcontractor(s)’ changes in the cost of
performance of the Facilities Lease caused by any such
suspension, delay or interruption.

23. Notices

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form with postage fully prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:

Oakland Unified School District Vila Tulum Joint Ventures

955 High Street 590 South 33 Street

Oakland, CA 94601 Richmond, CA 94804

Attn: Kayla Johnson-Trammell, Attn: Henry Vila, Senior Vice President

Superintendent
With a copy to: With a copy to:

Deidree Y.M.K. Sakai, Esq.
Dannis Woliver Kelley

275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer and the District, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

24. Binding Effect

This Facilities Lease shall inure to the benefit of and shall be binding upon Developer and
the District and their respective successors, transferees and assigns.

25. No Additional Waiver Implied by One Waiver

In the event any agreement contained in this Facilities Lease should be breached by either
party and thereafter waived by the other party, such waiver shall be limited to the particular
breach so waived and shall not be deemed to waive any other breach hereunder.

26. Severability

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable
any other provision hereof, unless elimination of the invalid provision materially alters the
rights and obligations embodied in this Facilities Lease or the Site Lease.

27. Amendments, Changes and Modifications

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease
may not be amended, changed, modified, altered or terminated without the written
agreement of both Parties hereto.
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28. Net-Net-Net Lease

This Facilities Lease shall be deemed and construed to be a “net-net-net lease” and the
District hereby agrees that all payments it makes pursuant to the Guaranteed Maximum
Price Provisions in Exhibit € shall be an absolute net return to Developer, free and clear of
any expenses, charges or set-offs.

29. Execution in Counterparts

This Facilities Lease may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.

30. Developer and District Representatives

Whenever under the provisions of this Facilities Lease the approval of Developer or the
District is required, or Developer or the District is required to take some action at the
request of the other, the approval or request shall be given for Developer by Developer’s
Representative and for the District by the District’s Representative, and any party hereto
shall be authorized to rely upon any such approval or request.

31. Applicable Law

This Facilities Lease shall be governed by and construed in accordance with the laws of the
State of California, and venued in the County within which the School Site is located.

32. Attorney's Fees

If either party brings an action or proceeding involving the Property or to enforce the terms
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of its
own attorneys' fees.

33. Captions

The captions or headings in this Facilities Lease are for convenience only and in no way
define, limit or describe the scope or intent of any provisions or sections of this Facilities
Lease.

34. Prior Agreements

This Facilities Lease and the corresponding Site Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Facilities Lease and no prior agreements or understanding pertaining to any matter shall be
effective for any purpose.

35. Further Assurances

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Facilities Lease.

36. Recitals and Exhibits Incorporated

The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are
hereby incorporated into its terms and provisions by this reference.
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EXHIBIT A
LEGAL DESCRIPTION OF SCHOOL SITE
Attached is the Legal Description for:

Hillcrest Finishing Kitchen Project
30 Marguerite Drive

Oakland, CA 94618
48B-7131-1-1

Beginning at the point where the Westerly line of Hermosa Avenue
(formerly Bellevue Avenue) intersects the Basterly line of Mandalay
Road (formerly Buckeye and Hillview Avenues) as shown on mnap
Exhibit B hereto, the Point of Beginning:; thence along the easterly
line of Mandalay Road South 5* 30’ W 175.91 feet; thence continuing
along the easterly line of Mandalay Road S 44° 44" W 104.60; thence
South 22' 53’ W 139.44 feet; to the intersection of the Easterly
line of Mandalay Road with tha Northerly line of Marguerite Driva;
thence south 3° 58/ E 90 feet more or less to the North line of
Marquerite Drive 309 feet more or less to tha Westerly lina of
Hermosa Avenue; thence Northerly along the Westerly line of Hermosa
Avenue 11B fest more or less on the aro of a circle having a radius
of 150 feet, a delta of 53° 45’ and whose long chord bears N &> o017
485" W 135.61 feet; to the beginning of a curve to the left having
a radius of 85 feet, and delta of 71° 42'; thence along the arc of
aald curve 106.37 feet; thence North 50° 57‘ W 78.94 feet to the
beginning of a curve to the right having a dulta of 22° 55/ and a
radius of 325 feet; thence along the arc of said curve 129.99
feet: to the Point of Beginning.

Being a portion of the subdivision of a Portion of Fledmont
,Heights, recorded in Book 15 page 23 of officlal Records of Alameda
W" County.
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EXHIBIT B

DESCRIPTION OF PROJECT SITE

. Attached is a diagram of the School Site that is subject to this Facilities Lease and
upon which Developer will construct the Project.
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EXHIBIT C

GUARANTEED MAXIMUM PRICE AND

OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS

1. Site Lease Payments

As indicated in the Site Lease, Developer shall pay One Dollar ($1.00) to the District as

consideration for the Site Lease.

2. Guaranteed Maximum Price

Pursuant to the Facilities Lease, Developer will cause the Project to be constructed for an
amount to be determined after the Division of the State Architect ("DSA") approves the

plans and specification for the Project (“"Guaranteed Maximum Price”).

2.1 Cost of the Work

The term Cost of the Work shall mean the costs necessarily incurred in the
proper performance of the Work contemplated by the Contract Documents.
Such costs shall be at rates no higher than the standard paid at the place of
the Project except with the prior consent of the District. The Cost of the Work
shall include only the items set forth in this Section 2 and approved by the

District.

2.1.1 General Conditions

The General Conditions as set forth in Attachment 1 hereto shall be
included in a progress billing as incurred. Said rates shall include all
costs for labor, equipment and materials for the items identified
therein which are necessary for the proper management of the Project,
and shall include all costs paid or incurred by the Developer for
insurance, permits, taxes, and all contributions, assessments and
benefits, holidays, vacations, retirement benefits, incentives to the
extent contemplated in Attachment 1, whether required by law or
collective bargaining agreements or otherwise paid or provided by
Developer to its employees. The District reserves the right to request
changes to the personnel, equipment, or facilities provided as General
Conditions as may be necessary or appropriate for the proper
management of the Project, in which case, the District shall be entitled
to a reduction in the cost of General Conditions based on the rates set
forth in Attachment 1.

2.1.2 Subcontract Costs

Payments made by the Developer to Subcontractors (inclusive of the
Subcontractor’s bonding, if required, and insurance costs, which shall
be included in the subcontract amount), which payments shall be
made in accordance with the requirements of the Contract Documents.

Exhibit C to Facilities Lease

Hillcrest Finishing Kitchen Project
DWK DMS 3196463v1

Page 1 of 12



2.1.3.7 Rental charges for temporary facilities, machinery,
equipment, vehicles and vehicle expenses, and hand tools not
customarily owned by construction workers that are provided by the
Developer at the site, whether rented from the Developer or others,
and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof and costs of
Developer’s Project field office, overhead and general expenses
including office supplies, parking, office equipment, and software.
Rates and quantities of equipment rented shall be subject to the
District’s prior approval.

2.1.3.8 Costs of removal of debris from the site, daily clean up costs
and dumpster charges not otherwise included in the cost of the
subcontracts which exceeds the clean-up provided under the General
Conditions.

2.1.3.9 Costs of that portion of the reasonable travel, parking and
subsistence expenses of the Developer’s personnel incurred while
traveling and discharging duties connected with the Work.

2.1.3.10 Costs of materials and equipment suitably stored off the site
at a mutually acceptable location, if approved in advance by the

District.

2.1.4 Allowances

Because it is impossible at the time of execution of the Facilities Lease
to determine the exact cost of performing certain tasks, the Cost of
the Work shall include the following Allowances for the Tasks/Work as

noted here:
Task/Work Allowance Amount
TBD TBD
TBD TBD
Unforeseen conditions TBD
Total Allowance Amount TBD

The District shall have sole discretion to authorize all expenditures from the
Allowances. The District shall process expenditures from the Allowances in the
form of an Allowance Expenditure Directive (“AED”). The Allowances are
included in the Guaranteed Maximum Price. Any unused Allowance or unused
portion thereof shall be deducted from the Cost of the Work pursuant to
Exhibit D to this Facilities Lease to the benefit of the District.
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2.1.6.6 Expenses incurred in accordance with the Developer’s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work if approved in advance
by District.

2.1.6.7 Where requested by District, costs or expenses incurred by
Developer in performing design services for the design-build systems.

2.1.6.8 Other costs incurred in the performance of the Work if, and
to the extent, approved in advance by District.

2.1.6.9 Costs due to emergencies incurred in taking action to
prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and/or property.

2.1.6.10 Provided all other eligible costs have been deducted from
the contingency and as part of the calculation of amounts due
Developer for Final Payment, costs of repairing and correcting
damaged or non-conforming Work executed by the Developer,
Subcontractors or suppliers, providing that such damage or non-
conforming Work was not caused by negligence or failure to fulfill a
specific responsibility of the Developer and only to the extent that the
cost of repair or correction is not recovered by the Developer from
insurance, sureties, Subcontractors or suppliers.

2.1.7 Excluded Costs

The following items are considered general overhead items and shall
not be billed to the District:

2.1.7.1 Salaries and other compensation of the Developer’s
personnel stationed at Developer’s principal office or offices other than
the Project Field Office, except as specifically provided in
Subparagraphs 2.1.3.2. and 2.1.3.4.

2.1.7.2 Expenses of the Developer's principal office and offices
other than the Project Field Office.

2.1.7.3 Overhead and general expenses, except as may be
expressly included in this Section 2.

2.1.7.4 The Developer’s capital expenses, including interest on the
Developer’s capital employed for the Work.

2.1.7.5 Costs that would cause the Guaranteed Maximum Price (as
adjusted by Change Order) to be exceeded.

2.1.8 Developer’s Fee

Eight percent (8.0%) of the Cost of the Work as described in Section
2.1.
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2.4.3 The Parties agree to reduce the Guaranteed Maximum Price for the
unused portion of the Developer Contingency, if any.

2.4.4 Cost Savings

Developer shall work cooperatively with Architect, Construction Manager,
subcontractors and District, in good faith, to identify appropriate opportunities
to reduce the Project costs and promote cost savings. Any identified cost
savings from the Guaranteed Maximum Price shall be identified by Developer,
and approved in writing by the District. If any cost savings require revisions
to the Construction Documents, Developer shall work with the District and
Architect with respect to revising the Construction Documents and, if
necessary, obtaining the approval of DSA with respect to those revisions.
Developer shall be entitled to an adjustment of Contract Time for delay in
completion caused by any cost savings adopted by District pursuant to
Exhibit D, if requested in writing before the approval of the cost savings.

2.4.5 If the District exercises its Purchase Option pursuant to this Exhibit
C, any reduction in the Guaranteed Maximum Price resulting from  that
exercise of the Purchase Option, if any, shall be retained in full by the District
and shall not be shared with the Developer.

2.4.6 If the Parties agree to a reduction or increase in the Guaranteed
Maximum Price, the Loan Amount indicated in Attachment 3 shall be
adjusted accordingly and Attachment 3 shall be amended prior to the
commencement of Lease Payments.

3. Tenant Improvement Payments

Prior to the District’s taking delivery or occupancy of the Project, the District shall pay to
Developer an amount equal to the Guaranteed Maximum Price as modified pursuant to the
terms of the Facilities Lease, including Exhibit C and Exhibit D, less the Lease Payments
(“Tenant Improvement Payments”). Tenant Improvement Payments will be processed
based on the amount of Work performed according to the Developer’s Schedule of Values
(Exhibit G to the Facilities Lease) and pursuant to the provisions in Exhibit D to the
Facilities Lease, including withholding for or escrow of retention of five percent (5%) of the
Guaranteed Maximum Price.

4. Lease Payments

Upon execution of the Memorandum of Commencement Date, the form of which is attached
to the Facilities Lease as Exhibit E, the District shall commence making lease payments to
Developer in accordance with the Schedule attached hereto as Attachment 3.

4.1 The Lease Payments shall be consideration for the District’s rental, use, and
occupancy of the Project and the Project Site and shall be made in monthly
installments as indicated in the Schedule of Lease Payments attached hereto as
Attachment 3 for the duration of the lease term of one (1) year, with the first Lease
Payment due ninety (90) days after execution of the Memorandum of
Commencement Date.
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5. District’s Purchase Option

5.1 If the District is not then in uncured Default hereunder, the District shall have
the option to purchase not less than all of the Project in its “as-is, where-is"
condition and terminate this Facilities Lease and Site Lease by paying the balance of
the “Loan Amount” identified in Attachment 3, which is exclusive of interest that
would have otherwise been owed, as of the date the option is exercised ("Option
Price”). Said payment shall be made on or before the date on which the District’s
lease payment would otherwise be due for that month (“Option Date”).

5.2 District shall provide to Developer a written notice no less than ten (10) days
prior to the Option Date. The notice will include that District is exercising its option
to purchase the Project as set forth above on the Option Date. If the District
exercises this option, the District shall pay directly to Developer the Option Price on
or prior to the Option Date and Developer shall at that time deliver to District an
executed Termination Agreement and Quitclaim Deed in recordable form to
terminate this Facilities Lease and the Site Lease. District may record all such
documents at District’s cost and expense.

5.3 Under no circumstances can the first Option Date be on or before ninety (90)
days after the Developer completes the Project and the District accepts the Project.
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ATTACHMENT 2
GUARANTEED MAXIMUM PRICE

TBD.
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EXHIBIT D

GENERAL CONSTRUCTION PROVISIONS
FOR THE FOLLOWING PROJECT:

HILLCREST FINISHING KITCHEN PROJECT

BY AND BETWEEN

OAKLAND UNIFIED SCHOOL DISTRICT

AND

VILA TULUM JOINT VENTURES

Dated as of December __, 2017
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1. Contract Terms and Definitions

1.1 Definitions

Wherever used in the Contract Documents, the folliowing terms shall have the
meanings indicated, which shall be applicable to both the singular and plural
thereof:

1.1.1 Adverse Weather. Shall be only weather that satisfies all of the
following conditions: (1) unusually severe precipitation, sleet, snow, hail, or
extreme temperature conditions in excess of the norm for the location and
time of year it occurred based on the closest weather station data averaged
over the past five years, (2) that is unanticipated and would cause unsafe
work conditions and/or is unsuitable for scheduled work that should not be
performed during inclement weather (i.e., exterior finishes), and (3) at the
Project.

1.1.2 Approval, Approved, and/or Accepted. Written authorization,
unless stated otherwise.

1.1.3 Architect (or “Design Professional in General Charge”). The
individual, partnership, corporation, joint venture, or any combination
thereof, named as Architect, who will have the rights and authority assigned
to the Architect in the Contract Documents. The term Architect means the
Design Professional in General Responsible Charge as defined in DSA PR 13-
02 on this Project or the Architect’s authorized representative.

1.1.4 As-Builts. Reproducible blue line prints of drawings to be prepared
on a monthly basis pursuant to the Contract Documents, that reflect changes
made during the performance of the Work, recording differences between the
original design of the Work and the Work as constructed since the preceding
monthly submittal. See Record Drawings.

1.1.5 Change Order. A written order to the Developer authorizing an
addition to, deletion from, or revision in the Work, and/or authorizing an
adjustment in the Guaranteed Maximum Price or Contract Time.

1.1.6 Claim. A Dispute that remains unresolved at the conclusion of all the
applicable Dispute Resolution requirements provided herein.

1.1.7 Completion. The earliest of the date of acceptance by the District or
the cessation of labor thereon for a continuous period of sixty (60) days.

1.1.8 Construction Change Directive. A written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work.

1.1.9 Construction Manager. The individual, partnership, corporation,
joint venture, or any combination thereof, or its authorized representative,
named as such by the District. If no Construction Manager is used on the
Project that is the subject of this Contract, then all references to Construction
Manager herein shall be read to refer to District.
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1.1.14 Daily Job Report(s). Daily Project reports prepared by the
Developer's employee(s) who are present on Site, which shall include the
information required herein.

1.1.15 Day(s). Unless otherwise designated, day(s) means calendar day(s).

1.1.16 Department of Industrial Relations (or "DIR"”). DIR is
responsible, among other things, for labor compliance monitoring and
enforcement of California prevailing wage laws and regulations for public
works contracts.

1.1.17 Design Professional in General Responsible Charge. See
definition of Architect above.

1.1.18 Developer. The person or persons identified in the Facilities Lease
as contracting to perform the Work to be done under this Contract, or the
legal representative of such a person or persons.

1.1.19 Dispute. A separate demand by Developer for a time extension, or
payment of money or damages arising from Work done by or on behalf of the
Developer pursuant to the Contract and payment of which is not otherwise
expressly provided for or Developer is not otherwise entitled to; or an amount
of payment disputed by the District.

1.1.20 District. The public agency or the school district for which the Work
is performed. The governing board of the District or its designees will act for
the District in all matters pertaining to the Contract. The District may, at any
time:

1.1.20.1 Direct the Developer to communicate with or provide notice
to the Construction Manager or the Architect on matters for which the
Contract Documents indicate the Developer will communicate with or

provide notice to the District; and/or

1.1.20.2 Direct the Construction Manager or the Architect to
communicate with or direct the Developer on matters for which the
Contract Documents indicate the District will communicate with or
direct the Developer.

1.1.21 Drawings (or “Plans”). The graphic and pictorial portions of the

Contract Documents showing the design, location, scope and dimensions of
the Work, generally including plans, elevations, sections, details, schedules,
sequence of operation, and diagrams.

1.1.22 DSA. Division of the State Architect.

1.1.23 Force Account Directive. A process that may be used when the
District and the Developer cannot agree on a price for a specific portion of
work or before the Developer prepares a price for a specific portion of work
and whereby the Developer performs the work as indicated herein on a time
and materials basis.
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construction project or projects and/or is an agreement described in Section
158(f) of Title 29 of the United States Code.

1.1.36 Program Manager. The individual, partnership, corporation, joint
venture, or any combination thereof, or its authorized representative, named
as such by the District. If no Program Manager is designated for the Project
that is the subject of the Contract Documents, then all references to Program
Manager herein shall be read to refer to District.

1.1.37 Proposed Change Order. A Proposed Change Order ("PCO") is a

written request prepared by the Developer requesting that the District, the

Construction Manager and the Architect issue a Change Order based upon a
proposed change to the Work.

1.1.38 Provide. Shall include “provide complete in place,” that is, “furnish
and install,” and “provide complete and functioning as intended in place”
unless specifically stated otherwise.

1.1.39 Qualified SWPPP Practitioners (“QSP”). Certified personnel that
attended a State Water Resources Control Board sponsored or approved
training class and passed the qualifying exam.

1.1.40 Record Drawings. Unless otherwise defined in the Special
Conditions, Reproducible drawings (or Plans) prepared pursuant to the
requirements of the Contract Documents, that reflect all changes made during
the performance of the Work, recording differences between the original
design of the Work and the Work as constructed upon completion of the
Project. See also As-Builts.

1.1.41 Request for Information (“RFI” or “"RFIs”). A written request
prepared by the Developer requesting that the Architect provide additional
information necessary to clarify or amplify an item in the Contract Documents
that the Developer believes is not clearly shown or called for in the Drawings
or Specifications or other portions of the Contract Documents, or to address
problems that have arisen under field conditions.

1.1.42 Request for Substitution for Specified Item. A request by
Developer to substitute an equal or superior material, product, thing, or
service for a specific material, product, thing, or service that has been
designated in the Contract Documents by a specific brand or trade name.

1.1.43 Safety Orders. Written and/or verbal orders for construction issued
by the California Division of Occupational Safety and Health ("Cal/OSHA") or
by the United States Occupational Safety and Health Administration
("OSHA").

1.1.44 Safety Plan. Developer's safety plan specifically adapted for the
Project. Developer's Safety Plan shall comply with all provisions regarding
Project safety, including all applicable provisions in these Construction
Provisions.

1.1.45 Samples. Physical examples that illustrate materials, products,
equipment, finishes, colors, or workmanship and that, when approved in
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the terms or obligations contained in any of the documents comprising the Contract
Documents.

1.4 No Assignment

Except as specifically permitted in the Facilities Lease, Developer shall not assign
the Contract Documents or any part thereof including, without limitation, any
services or money to become due hereunder without the prior written consent of the
District. Assignment without District’s prior written consent shall be null and void.
Any assignment of money due or to become due under the Contract Documents
shall be subject to a prior lien for services rendered or material supplied for
performance of Work called for under the Contract Documents in favor of all
persons, firms, or corporations rendering services or supplying material to the
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure,
Government Code, Labor Code, and/or Public Contract Code, and shall aiso be
subject to deductions for liquidated damages or withholding of payments as
determined by District in accordance with the Contract Documents. Developer shall
not assign or transfer in any manner to a Subcontractor or supplier the right to
prosecute or maintain an action against the District.

1.5 Notice and Service Thereof

1.5.1 Any notice from one party to the other or otherwise under the Contract
Documents shall be in writing and shall be dated and signed by the party
giving notice or by a duly authorized representative of that party. Notice shall
not be effective for any purpose whatsoever unless served in one of the
following manners:

1.5.1.1 If notice is given by personal delivery thereof, it shall be
considered delivered on the day of delivery.

1.5.1.2 If notice is given by overnight delivery service, it shall be
considered delivered one (1) day after date deposited, as indicated by
the delivery service.

1.5.1.3 If notice is given by depositing same in United States mail,
enclosed in a sealed envelope, it shall be considered delivered five (5)
days after date deposited, as indicated by the postmarked date.

1.5.1.4 If notice is given by registered or certified mail with postage
prepaid, return receipt requested, it shall be considered delivered on
the day the notice is signed for.

1.6 No Waiver

The failure of District in any one or more instances to insist upon strict performance
of any of the terms of the Contract Documents or to exercise any option herein
conferred shall not be construed as a waiver or relinquishment to any extent of the
right to assert or rely upon any such terms or option on any future occasion. No
action or failure to act by the District, Architect, or Construction Manager shall
constitute a waiver of any right or duty afforded the District under the Contract
Documents, nor shall any action or failure to act constitute an approval of or
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1.8.7 Developer warrants good title to all material, supplies, and equipment
installed or incorporated in Work and agrees upon completion of all Work to
deliver the Site to District, together with all improvements and appurtenances
constructed or placed thereon by it, and free from any claims, liens, or
charges. Developer further agrees that neither it nor any person, firm, or
corporation furnishing any materials or labor for any work covered by the
Contract Documents shall have any right to lien any portion of the Premises
or any improvement or appurtenance thereon, except that Developer may
install metering devices or other equipment of utility companies or of political
subdivision, title to which is commonly retained by utility company or political
subdivision. In the event of installation of any such metering device or
equipment, Developer shall advise District as to owner thereof.

1.8.8 Nothing contained in this Article, however, shall defeat or impair the
rights of persons furnishing materials or labor under any bond given by
Developer for their protection or any rights under any law permitting such
protection or any rights under any law permitting such persons to look to
funds due Developer in hands of District (e.g., Stop Payment Notices), and
this provision shall be inserted in all subcontracts and material contracts and
notice of its provisions shall be given to all persons furnishing material for
Work when no formal contract is entered into for such material.

1.8.9 Title to new materials and/or equipment for the Work of the Contract
Documents and attendant liability for its protection and safety shall remain
with Developer until incorporated in the Work of the Contract Documents and
accepted by District. No part of any materials and/or equipment shall be
removed from its place of storage except for immediate installation in the
Work of the Contract Documents. Should the District, in its discretion, allow
the Developer to store materials and/or equipment for the Work off-site,
Developer will store said materials and/or equipment at a bonded warehouse
and with appropriate insurance coverage at no cost to District. Developer
shall keep an accurate inventory of all materials and/or equipment in a
manner satisfactory to District or its authorized representative and shall, at
the District’s request, forward it to the District.

2. [Reserved]
3. Architect

3.1 The Architect shall represent the District during the Project and will observe
the progress and quality of the Work on behalf of the District. Architect shall have
the authority to act on behalf of District to the extent expressly provided in the
Contract Documents and to the extent determined by District. Architect shall have
authority to reject materials, workmanship, and/or the Work whenever rejection may
be necessary, in Architect’s reasonable opinion, to insure the proper execution of the
Contract Documents.

3.2  Architect shall, with the District and on behalf of the District, determine the
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the
Specifications, Drawings, and shall, with the District, interpret all other Contract
Documents.
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each and every aspect of the Work. Forms are available on the DSA’s website
at: http://www.dgs.ca.gov/dsa/Forms.aspx. Inspection of Work shall not
relieve Developer from an obligation to fulfill the Contract Documents.

Project Inspector(s) and the DSA are authorized to suspend work whenever
the Developer and/or its Subcontractor(s) are not complying with the
Contract Documents. Any work stoppage by the Project Inspector(s) and/or
DSA shall be without liability to the District. Developer shall instruct its
Subcontractors and employees accordingly.

5.1.3 If Developer and/or any Subcontractor requests that the Project
Inspector(s) perform any inspection off-Site, this shall only be done if it is
allowable pursuant to applicable regulations and DSA approval, if the Project
Inspector(s) agree to do so, and at the expense of the Developer.

5.2 Tests and Inspections

5.2.1 Tests and Inspections shall comply with title 24, part 1, California
Code of Regulations, group 1, article 5, section 4-335, and with the provisions
of the Specifications.

5.2.2 The District will select an independent testing laboratory to conduct
the tests. Selection of the materials required to be tested shall be by the
laboratory or the District's representative and not by the Developer. The
Developer shall notify the District's representative a sufficient time in advance
of its readiness for required observation or inspection. This notice shall be
provided, at a minimum, seventy-two (72) hours prior to the inspection of the
material that needs to be tested.

5.2.3 The Developer shall notify the District's representative a sufficient time
in advance of the manufacture of material to be supplied under the Contract
Documents that must by terms of the Contract Documents be tested so that
the District may arrange for the testing of same at the source of supply. This
notice shall be provided, at a minimum, seventy-two (72) hours prior to the
manufacture of the material that needs to be tested.

5.2.4 Any material shipped by the Developer from the source of supply prior
to having satisfactorily passed such testing and inspection or prior to the
receipt of notice from said representative that such testing and inspection will
not be required, shall not be incorporated into and/or onto the Project.

5.2.5 The District will select the testing laboratory and pay for the costs for
all tests and inspections. Developer shall reimburse the District for any and
all laboratory costs or other testing costs for any materials found to be not in
compliance with the Contract Documents. At the District’s discretion, District
may elect to deduct laboratory or other testing costs for noncompliant
materials from the Guaranteed Maximum Price, and such deduction shall not
constitute a withholding.

53 Costs for After Hours and/or Off Site Inspections

If the Developer performs Work outside the Inspector’s regular working hours, costs
of any inspections required outside regular working hours shall be borne by the
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6.3 Developer’s Supervision

6.3.1 During progress of the Work, Developer shall keep on the Premises,
and at all other locations where any Work related to the Contract is being
performed, an experienced and competent project manager and construction
superintendent who are employees of the Developer, to whom the District
does not object and at least one of whom shall be fluent in English, written
and verbal.

6.3.2 The project manager and construction superintendent shall both speak
fluently the predominant language of the Developer’s employees.

6.3.3 Before commencing the Work herein, Developer shall give written
notice to District of the name of its project manager and construction
superintendent. Neither the Developer’s project manager nor construction
superintendent shall be changed except with prior written notice to District.

If the Developer’s project manager and/or construction superintendent proves
to be unsatisfactory to Developer, or to District, any of the District's
employees, agents, the Construction Manager, or the Architect, Developer
shall immediately notify District in writing before any change occurs, but no
less than two (2) business days prior. Any replacement of the project
manager and/or construction superintendent shall be made promptly and
must be satisfactory to the District. The Developer’s project manager and
construction superintendent shall each represent Developer, and all directions
given to Developer’s project manager and/or construction superintendent
shall be as binding as if given to Developer.

6.3.4 Developer shall give efficient supervision to Work, using its best skill
and attention. Developer shall carefully study and compare all Contract
Documents, Drawings, Specifications, and other instructions and shall at once
report to District, Construction Manager, and Architect any error,
inconsistency, or omission that Developer or its employees and
Subcontractors may discover, in writing, with a copy to District's Project
Inspector(s). Developer shall have responsibility for discovery of errors,
inconsistencies, or omissions.

6.3.5 All contractors doing work on the Project will provide their workers
with identification badges. These badges will be worn by all members of the
contractor's staff who are working in a District facility.

6.3.5.1 Badges must be filled out in full and contain the following
information:

6.3.5.1.1 Name of contractor

6.3.5.1.2 Name of employee

6.3.5.1.3 Contractor's address and phone number
6.3.5.2 Badges are to be worn when the Developer or his/her
employees are on site and must be visible at all times. Contractors

must inform their employees that they are required to allow District
employees, the Architect, the Construction Manager, the Program
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duties of Contractor, Title 24, Part 1, California Code of Regulations, Section
4-343.) Developer shall also be acquainted with and comply with all
California Code of Regulations provisions relating to conditions on this Project,
particularly Titles 8 and 17. Developer shall coordinate with Architect and
Construction Manager and shall submit its verified report(s) according to the
requirements of Title 24,

6.7.2 Daily Job Reports

6.7.2.1 Developer shall maintain, at a minimum, at least one (1)
set of Daily Job Reports on the Project. These must be prepared by
the Developer's employee(s) who are present on Site, and must
include, at a minimum, the following information:

6.7.2.1.1 A brief description of all Work performed on that
day.

6.7.2.1.2 A summary of all other pertinent events and/or
occurrences on that day.

6.7.2.1.3 The weather conditions on that day.

6.7.2.1.4 A list of all Subcontractor(s) working on that day,
including DIR registration numbers.

6.7.2.1.5 A list of each Developer employee working on that
day and the total hours worked for each employee.

6.7.2.1.6 A complete list of all equipment on Site that day,
whether in use or not.

6.7.2.1.7 A complete list of all materials, supplies, and
equipment delivered on that day.

6.7.2.1.8 A complete list of all inspections and tests
performed on that day.

6.7.2.2 Each day Developer shall provide a copy of the previous
day’s Daily Job Report to the District or the District’s Construction
Manager.

6.8 Preservation of Records

Developer shall maintain, and District shall have the right to inspect, Developer’s
financial records for the Project, including, without limitation, Job Cost Reports for
the Project in compliance with the criteria set forth herein. The District shall have
the right to examine and audit all Daily Job Reports or other Project records of
Developer’s project manager(s), project superintendent(s), and/or project
foreperson(s), all certified payroll records and/or related documents including,
without limitation, Job Cost Reports, payroll, payment, timekeeping and tracking
documents; and as it pertains to change orders, all books, estimates, records,
contracts, documents, cost data, subcontract job cost reports, and other data of the
Developer, any Subcontractor, and/or supplier, including computations and
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6.11 Obtaining of Permits, Licenses and Registrations

Developer shall secure and pay for any permits (except DSA), licenses, registrations,
approvals, and certificates necessary for prosecution of Work, including but not
limited to those listed in the Special Conditions, Exhibit D-1, if any, before the date
of the commencement of the Work or before the permits, licenses, registrations,
approvals and certificates are legally required to continue the Work without
interruption. The Developer shall obtain and pay, only when legally required, for all
licenses, approvals, registrations, permits, inspections, and inspection certificates
required to be obtained from or issued by any authority having jurisdiction over any
part of the Work included in the Contract Documents. All final permits, licenses,
registrations, approvals and certificates shall be delivered to District before demand
is made for final payment. The costs associated with said permits, licenses,
registrations, approvals and certificates shall be direct reimbursement items and are
not subject to any markup.

6.12 Royalties and Patents

6.12.1 Developer shall obtain and pay, when legally required, all royalties
and license fees necessary for prosecution of Work before the earlier of the
date of the commencement of the Work or the date the license is legally
required to continue the Work without interruption. Developer shall defend
suits or claims of infringement of patent, copyright, or other rights and shall
hold the District, Construction Manager and the Architect harmless and
indemnify them from loss on account thereof except when a particular design,
process, or make or model of product is required by the Contract Documents.
However, if the Developer has reason to believe that the required design,
process, or product is an infringement of a patent or copyright, the Developer
shall indemnify and defend the District, Construction Manager and Architect
against any loss or damage.

6.12.2 The review by the District, Construction Manager or Architect of any
method of construction, invention, appliance, process, article, device, or
material of any kind shall be only as to its adequacy for the Work and shall
not constitute approve use by the Developer in violation of any patent or
other rights of any person or entity.

6.13 Work to Comply With Applicable Laws and Regulations

6.13.1 Developer shall give all notices and comply with the following specific
laws, ordinances, rules, and regulations and ali other applicable laws,
ordinances, rules, and regulations bearing on conduct of Work as indicated
and specified, including but not limited to the appropriate statutes and
administrative code sections. If Developer observes that Drawings and
Specifications are at variance with any applicable laws, ordinances, rules and
regulations, or should Developer become aware of the development of
conditions not covered by Contract Documents that may result in finished
Work being at variance therewith, Developer shall promptly notify District in
writing and any changes deemed necessary by District shall be made as
provided in this Exhibit D for changes in Work.

6.13.1.1 National Electrical Safety Code, U. S. Department of
Commerce
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6.14.2 The wearing of hard hats will be mandatory at all times for all
personnel on Site. Developer shall supply sufficient hard hats to properly
equip all employees and visitors.

6.14.3 Any construction review of the Developer’s performance is not
intended to include review of the adequacy of the Developer’s safety
measures in, on, or near the Work Site.

6.14.4 Implementation and maintenance of safety programs shall be the sole
responsibility of the Developer.

6.14.5 The Developer shall furnish to the District a copy of the Developer's
safety plan within the time frame indicated in the Contract Documents and
specifically adapted for the Project.

6.14.6 Developer shall be responsible for all damages to persons or property
that occur as a result of its fault or negligence in connection with the
prosecution of the Contract Documents and shall take all necessary measures
and be responsible for the proper care and completion and final acceptance
by District. All Work shall be solely at Developer’s risk.

6.14.7 Developer shall take, and require Subcontractors to take, all
necessary precautions for safety of workers on the Project and shall comply
with all applicable federal, state, local, and other safety laws, standards,
orders, rules, regulations, and building codes to prevent accidents or injury to
persons on, about, or adjacent to premises where Work is being performed
and to provide a safe and healthful place of employment. Developer shall
furnish, erect, and properly maintain at all times, all necessary safety devices,
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen
for protection of workers and the public and shall post danger signs warning
against hazards created by such features in the course of construction.

6.14.8 Hazards Control —Developer shall store volatile wastes in approved
covered metal containers and remove them from the Site daily. Developer
shall prevent accumulation of wastes that create hazardous conditions.
Developer shall provide adequate ventilation during use of volatile or noxious
substances.

6.14.9 Developer shall designate a responsible member of its organization on
the Project, whose duty shall be to post information regarding protection and
obligations of workers and other notices required under occupational safety
and health laws, to comply with reporting and other occupational safety
requirements, and to protect the life, safety, and health of workers. Name
and position of person so designated shall be reported to District by
Developer.

6.14.10 Developer shall correct any violations of safety laws, rules, orders,
standards, or regulations. Upon the issuance of a citation or notice of
violation by the Division of Occupational Safety and Health, Developer shall
correct such violation promptly.
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will be permitted. District may require Developer to permanently remove
non-complying persons from Project Site.

6.14.20 Developer shall take care to prevent disturbing or covering any
survey markers, monuments, or other devices marking property boundaries
or corners. If such markers are disturbed, Developer shall have a civil
engineer, registered as a professional engineer in California, replace them at
no cost to District.

6.14.21 In the event that the Developer enters into any agreement with
owners of any adjacent property to enter upon the adjacent property for the
purpose of performing the Work, Developer shall fully indemnify, defend, and
hold harmless each person, entity, firm, or agency that owns or has any
interest in adjacent property. The form and content of the agreement of
indemnification shall be approved by the District prior to the commencement
of any Work on or about the adjacent property. The Developer shall also
indemnify the District as provided in the indemnification provision herein.
These provisions shall be in addition to any other requirements of the owners
of the adjacent property.

6.15 General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities (“General Permit")

6.15.1 Developer acknowledges that all California school districts are
obligated to develop and implement the following requirements for the
discharge of storm water to surface waters from its construction and land
disturbance activities (storm water requirements), without limitation:

6.15.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4
is a system of conveyances used to collect and/or convey storm water,
including, without limitation, catch basins, curbs, gutters, ditches,
man-made channels, and storm drains.

6.15.1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that
contains specific best management practices ("BMPs”) and establishes
numeric effluent limitations at:

6.15.1.2.1 Sites where the District engages in maintenance
(e.g., fueling, cleaning, repairing) or transportation activities.

6.15.1.2.2 Construction sites where:

6.15.1.2.2.1 One (1) or more acres of soil will be
disturbed, or

6.15.1.2.2.1.1 The Project is part of a larger
common plan of development that disturbs more
than one (1) acre of soil.

6.15.2 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.
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6.17.3 If the Construction Manager, Architect, or District observes the
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition.

6.17.4 Should the Developer fail to perform the required clean-up, or should
the clean-up be deemed unsatisfactory by the District, the District will then
perform the clean-up. All cost associated with the clean-up work (including
all travel, payroll burden, and costs for supervision) will be deducted from the
Guaranteed Maximum Price, or District may withhold those amounts from
payment(s) to Developer.

7. Subcontractors

7.1 Developer shall provide the District with information for all of Developer’s
Subcontracts and Subcontractors as indicated in the Developer’s Submittals and
Schedules Section herein.

7.2 No contractual relationship exists between the District and any Subcontractor,
supplier, or sub-subcontractor by reason of the Contract Documents.

7.3 Developer agrees to bind every Subcontractor by terms of the Contract
Documents as far as those terms that are applicable to Subcontractor’s work
including, without limitation, all labor, wage & hour, apprentice and related
provisions and requirements. If Developer subcontracts any part of the Work called
for by the Contract Documents, Developer shall be as fully responsible to District for
acts and omissions of any Subcontractor and of persons either directly or indirectly
employed by any Subcontractor, including Subcontractor caused Project delays, as it
is for acts and omissions of persons directly employed by Developer. The divisions
or sections of the Specifications and/or the arrangements of the drawings are not
intended to control the Developer in dividing the Work among Subcontractors or limit
the work performed by any trade.

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor
under the Contract Documents shall not in any way relieve Developer of any
obligations under the Contract Documents and no such consent shall be deemed to
waive any provisions of the Contract Documents.

7.5 Developer is directed to familiarize itself with sections 1720 through 1861 of
the Labor Code of the State of California, as regards the payment of prevailing
wages and related issues, and to comply with all applicable requirements therein
including, without limitation, section 1775 and the Developer’'s and Subcontractors’
obligations and liability for violations of prevailing wage law and other applicable
laws.

7.6 Developer shall be responsible for the coordination of the trades,
Subcontractors, sub-subcontractors, and material or equipment suppliers working on
the Project.

7.6.1 Developer is responsible for ensuring that first-tier Subcontractors
holding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42, C-43, and/or C-
46 licenses, are prequalified by the District to work on the Project pursuant to
Public Contract Code section 20111.6.
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9. Drawings and Specifications

9.1 A complete list of all Drawings that form a part of the Contract Documents are
to be found as an index on the Drawings themselves, and/or may be provided to the
Developer and/or in the Table of Contents.

9.2 Materials or Work described in words that so applied have a well-known
technical or trade meaning shall be deemed to refer to recognized standards, unless
noted otherwise.

9.3 Trade Name or Trade Term

It is not the intention of the Contract Documents to go into detailed descriptions of
any materials and/or methods commonly known to the trade under “trade name” or
“trade term.” The mere mention or notation of “trade name” or “trade term” shall be
considered a sufficient notice to Developer that it will be required to complete the
work so named, complete, finished, and operable, with all its appurtenances,
according to the best practices of the trade.

9.4 The naming of any material and/or equipment shall mean furnishing and
installing of same, including all incidental and accessory items thereto and/or labor
therefor, as per best practices of the trade(s) involved, unless specifically noted
otherwise.

9.5 Contract Documents are complementary, and what is called for by one shall
be binding as if called for by all. As such, Drawings and Specifications are intended
to be fully cooperative and to agree. However, if Developer observes that Drawings
and Specifications are in conflict with the Contract Documents, Developer shall
promptly notify District and Architect in writing, and any necessary changes shall be
made as provided in the Contract Documents.

9.6 Figured dimensions shall be followed in preference to scaled dimensions, and
the Developer shall make all additional measurements necessary for the work and
shall be responsible for their accuracy. Before ordering any material or doing any
work, each Developer shall verify all measurements at the building and shall be
responsible for the correctness of same.

9.7 Should any question arise concerning the intent or meaning of the Contract
Documents, including the Plans and Specifications, the question shall be submitted to
the District for interpretation. If a conflict exists in the Contract Documents, these
Construction Provisions shall control over the Facilities Lease, which shall control
over the Site Lease, which shall control over Division 1 Documents, which shall
control over Division 2 through Division 49 documents, which shall control over
figured dimensions, which shall control over large-scale drawings, which shall control
over small-scale drawings. In no case shall a document calling for lower quality
and/or quantity of material or workmanship control. However, in the case of
discrepancy or ambiguity solely between and among the Drawings and
Specifications, the discrepancy or ambiguity shall be resolved in favor of the
interpretation that will provide District with the functionally complete and operable
Project described in the Drawings and Specifications.

9.8 Drawings and Specifications are intended to comply with all laws, ordinances,
rules, and regulations of constituted authorities having jurisdiction, and where
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10.1.6 Within TEN (10) calendar days after the date of the issuance of the
Notice to Proceed with Construction, the Developer shall prepare and submit
to the District for review, in a form supported by sufficient data to
substantiate its accuracy as the District may require:

10.1.6.1 Preliminary Schedule
A preliminary schedule of construction indicating the starting and
completion dates of the various stages of the Work, including any
information and following any form as may be specified in the
Specifications. Once approved by District, this shall become the
Construction Schedule. This schedule shall include and identify all
tasks that are on the Project’s critical path with a specific
determination of the start and completion of each critical path task as
well as all Contract milestones and each milestone’s completion
date(s) as may be required by the District.
10.1.6.2 Preliminary Schedule of Values
A preliminary schedule of values for all of the Work, which must
include quantities and prices of items aggregating the Contract Price
and must subdivide the Work into component parts in sufficient detail
to serve as the basis for progress payments during construction.
Unless the Special Conditions contain different limits, this preliminary
schedule of values shall include, at a minimum, the following
information and the following structure:
10.1.6.2.1 Divided into at least the following categories:

10.1.6.2.1.1 Overhead and profit

10.1.6.2.1.2 Supervision

10.1.6.2.1.3 General conditions

10.1.6.2.1.4 Layout

10.1.6.2.1.5 Mobilization

10.1.6.2.1.6 Submittals

10.1.6.2.1.7 Bonds and insurance

10.1.6.2.1.8 Close-out/Certification documentation

10.1.6.2.1.9 Demolition

10.1.6.2.1.10 Installation

10.1.6.2.1.11 Rough-in

10.1.6.2.1.12 Finishes
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Values. The Schedule of Values shall not be thereafter modified
or amended by the Developer without the prior consent and
approval of the District, which may be granted or withheld in
the sole discretion of the District.

10.1.6.3 Schedule of Values

The Developer shall provide for District review and approval prior to
commencement of the Work a schedule of values for all of the Work,
which includes quantities and prices of items aggregating the
Guaranteed Maximum Price and subdivided into component parts as
per specifications. The Schedule of Values shall not be modified or
amended by the Developer without the prior consent and approval of
the District, which may be granted or withheld in the sole discretion of
the District. The District shall have the right at any time to revise the
schedule of values if, in the District’s sole opinion, the schedule of
values does not accurately reflect the value of the Work performed.

10.1.6.4 Preliminary Schedule of Submittals

A preliminary schedule of submittals, including Shop Drawings, Product
Data, and Samples submittals. Once approved by District, this shall
become the Submittal Schedute. All submittals shall be forwarded to
the District by the date indicated on the approved Submittal Schedule,
unless an earlier date is necessary to maintain the Construction
Schedule, in which case those submittals shall be forwarded to the
District so as not to delay the Construction Schedule. Upon request by
the District, Developer shall provide an electronic copy of all submittals
to the District. All submittals shall be submitted no later than 90 days
after the issuance of the Notice to Proceed with Construction.

10.1.6.5 Safety Plan

Developer’s Safety Plan specifically adapted for the Project shall
comply with the following requirements:

10.1.6.5.1 All applicable requirements of California Division of
Occupational Safety and Health (“"Cal/OSHA") and/or of the
United States Occupational Safety and Health Administration
(“"OSHA").

10.1.6.5.2 All provisions regarding Project safety, including all
applicable provisions in these Construction Provisions.

10.1.6.5.3 Developer’s Safety Plan shall be in English and in
the language(s) of the Developer’s and its Subcontractors’
employees.

10.1.6.6 Complete Registered Subcontractors List

The name, address, telephone number, facsimile number, California
State Contractors License number, classification, DIR registration
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11.2 Soils Investigation Report

When a soils investigation report obtained from test holes at Site or for the Project is
available, that report may be made available to the Developer but shall not be a part
of this Contract but shall not alleviate or excuse Developer’s obligation to perform its
own investigation. Any information obtained from that report or any information
given on Drawings as to subsurface soil condition or to elevations of existing grades
or elevations of underlying rock is approximate only, is not guaranteed, does not
form a part of this Contract, and Developer may not rely thereon. Developer
acknowledges that it has made a visual examination of the Site and will make
whatever tests Developer deems appropriate to determine underground condition of
soil by date of submission of GMP.

11.3 Access to Work

District and its representatives shall at all times have access to Work wherever it is
in preparation or progress, including storage and fabrication. Developer shall
provide safe and proper facilities for such access so that District's representatives
may perform their functions.

11.4 Layout and Field Engineering

11.4.1 All field engineering required for layout of this Work and establishing
grades for earthwork operations shall be furnished by Developer at its
expense. This Work shall be done by a qualified, California-registered civil
engineer approved in writing by District and Architect. Any required Record
and/or As-Built Drawings of Site development shall be prepared by the
approved civil engineer.

11.4.2 The Developer shall be responsible for having ascertained pertinent
local conditions such as location, accessibility, and general character of the
Site and for having satisfied itself as to the conditions under which the Work
is to be performed. District shall not be liable for any claim for allowances
because of Developer’s error or negligence in acquainting itself with the
conditions at the Site.

11.4.3 Developer shall protect and preserve established benchmarks and
monuments and shall make no changes in locations without the prior written
approval of District. Developer shall replace any benchmarks or monuments
that are lost or destroyed subsequent to proper notification of District and
with District's approval.

11.5 Utilities

Utilities shall be provided as indicated in the Specifications.

11.6 Sanitary Facilities

Sanitary facilities shall be provided as indicated in the Specifications.
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11.9.4 If Developer, while performing Work under this Contract, discovers
utility facilities not identified by District in Contract Plans and Specifications,
Developer shall immediately notify the District and the utility in writing. In
the event Developer fails to immediately provide notice and subsequently
causes damage to the utility facilities, the cost of repair for damage to above-
mentioned visible facilities shall be borne by the Developer.

11.10 Notification

Developer understands, acknowledges and agrees that the purpose for prompt
notification to the District pursuant to these provisions is to allow the District to
investigate the condition(s) so that the District shall have the opportunity to decide
how the District desires to proceed as a result of the condition(s). Accordingly,
failure of Developer to promptly notify the District in writing, pursuant to these
provisions, shall constitute Developer's waiver of any claim for damages or delay
incurred as a result of the condition(s).

11.11 Hazardous Materials

Developer shall comply with all provisions and requirements of the Contract
Documents related to hazardous materials including, without limitation, Hazardous
Materials Procedures and Requirements.

11.12 No Signs

Neither the Developer nor any other person or entity shall display any signs not
required by law or the Contract Documents at the Site, fences, trailers, offices, or
elsewhere on the Site without specific prior written approval of the District.

12, Trenches
12.1 Trenches Greater Than Five Feet

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds
$25,000 and involves the excavation of any trench or trenches five (5) feet or more
in depth, the Developer shall, in advance of excavation, promptly submit to the
District and/or a registered civil or structural engineer employed by the District or
Architect, a detailed plan showing the design of shoring for protection from the
hazard of caving ground during the excavation of such trench or trenches.

12.2 Excavation Safety

If such plan varies from the Shoring System Standards established by the
Construction Safety Orders, the plan shall be prepared by a registered civil or
structural engineer, but in no case shall such plan be less effective than that required
by the Construction Safety Orders. No excavation of such trench or trenches shall be
commenced until said plan has been accepted by the District or by the person to
whom authority to accept has been delegated by the District.

12.3 No Tort Liability of District

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability
upon the District or any of its employees.
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13.2.1.1 Performance Bond

A bond in an amount at least equal to one hundred percent (100%) of
Guaranteed Maximum Price as security for faithful performance of the
Contract Documents.

13.2.1.2 Payment Bond

A bond in an amount at least equal to one hundred percent (100%) of
the Guaranteed Maximum Price as security for payment of persons
performing labor and/or furnishing materials in connection with this
Contract.

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price.

13.2.3 All bonds related to this Project shall be in the forms set forth in these
Contract Documents and shall comply with all requirements of the Contract
Documents, including, without limitation, the bond forms.

14. Warranty/Guarantee/Indemnity
14.1 Warranty/Guarantee

14.1.1 The Developer shall obtain and preserve for the benefit of the District,
manufacturer’s warranties on materials, fixtures, and equipment incorporated
into the Work.

14.1.2 In addition to guarantees and warranties required elsewhere,
Developer shall, and hereby does guarantee and warrant all Work furnished
on the job against all defects for a period of ONE (1) year after the later of
the following dates, unless a longer period is provided for in the Contract
Documents:

14.1.2.1 The acceptance by the District, or its agent, of the Work,
subject to these General Conditions, or

14.1.2.2 The date that commissioning for the Project, if any, was
completed.

14.1.3 If any work is not in compliance with the Drawings and Specifications,
Developer shall repair or replace any and all of that Work, together with any
other Work that may be displaced in so doing, that may prove defective in
workmanship and/or materials within a ONE (1) year period from date of
completion as defined above, unless a longer period is provided for in the
Contract Documents, without expense whatsoever to District.

14.1.4 In the event of failure of Developer and/or Surety to commence and
pursue with diligence said replacements or repairs within ten (10) days after
being notified in writing, Developer and Surety hereby acknowledge and
agree that District is authorized to proceed to have defects repaired and made
good at expense of Developer and/or Surety who hereby agree to pay costs
and charges therefore immediately on demand.
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obligated to pay Developer for the Work that Developer had performed at the
time of notification of postponement.

15.2 Computation of Time / Adverse Weather

15.2.1 The Developer will only be allowed a time extension for Adverse
Weather conditions if requested by Developer in compliance with the time
extension request procedures and only if all of the following conditions are
met:

15.2.1.1 The weather conditions constitute Adverse Weather, as
defined herein.

15.2.1.2 Developer can verify that the Adverse Weather caused
delays in excess of five (5) hours of the indicated labor required to
complete the scheduled tasks of Work on the day affected by the
Adverse Weather.

15.2.1.3 The Developer’s crew is dismissed as a result of the Adverse
Weather;

15.2.1.4 Said delay adversely affect the critical path in the
Construction Schedule; and

15.2.1.5 The number of days of delay for the month the following

parameters:
January 6 July 0
February 5 August 0
March 5 September 1
April 4 October 1
May 1 November 3
June 0 December 5

15.2.2 If the aforementioned conditions are met, a non-compensable day-
for-day extension will only be allowed for those days in excess of those
indicated herein.

15.2.3 The Developer shall work seven (7) days per week, if necessary,
irrespective of inclement weather, to maintain access and the Construction
Schedule, and to protect the Work under construction from the effects of
Adverse Weather, all at no further cost to the District.

15.2.4 The Contract Time has been determined with consideration given to
the average climate weather conditions prevailing in the County in which the
Project is located.

15.3 Hours of Work

15.3.1 Sufficient Forces

EXHIBIT D TO FACILITIES LEASE PAGE 37 oF 80
HILLCREST FINISHING KITCHEN PROJECT
DWK DMS 3196464v1



16.

Extensions of Time - Liguidated Damages
16.1 Liquidated Damages

Developer and District hereby agree that the exact amount of damages for failure to
complete the Work within the time specified is extremely difficult or impossible to
determine. If the Work is not completed within the time specified in the Contract
Documents, it is understood that the District will suffer damage. It being impractical
and unfeasible to determine the amount of actual damage, it is agreed the Developer
shall pay to District as fixed and liquidated damages, and not as a penalty, the
amount set forth in the Facilities Lease for each calendar day of delay in Completion.
Developer and its Surety shall be liable for the amount thereof pursuant to
Government Code section 53069.85.

16.2 Excusable Delay

16.2.1 Developer shall not be charged for liquidated damages because of any
delays in completion of Work which are not the fault of Developer or its
Subcontractors, including acts of God as defined in Public Contract Code
section 7105, acts of enemy, epidemics, and quarantine restrictions.
Developer shall, within five (5) calendar days of beginning of any delay, notify
District in writing of causes of delay including documentation and facts
explaining the delay and the direct correlation between the cause and effect.
District shall review the facts and extent of any delay and shall grant
extension(s) of time for completing Work when, in its judgment, the findings
of fact justify an extension. Extension(s) of time shall apply only to that
portion of Work affected by delay, and shall not apply to other portions of
Work not so affected. An extension of time may only be granted if Developer
has timely submitted the Construction Schedule as required herein.

16.2.2 Developer shall notify the District pursuant to the claims provisions in
these Construction Provisions of any anticipated delay and its cause.

Following submission of a claim, the District may determine whether the delay
is to be considered avoidable or unavoidable, how long it continues, and to
what extent the prosecution and completion of the Work might be delayed
thereby.

16.2.3 In the event the Developer requests an extension of Contract Time for
unavoidable delay as set forth in subparagraph 16.2.1, such request shall be
submitted in accordance with the provisions in the Contract Documents
governing changes in Work. When requesting time, requests must be
submitted with full justification and documentation. If the Developer fails to
submit justification, it waives its right to a time extension at a later date.
Such justification must be based on the official Construction Schedule as
updated at the time of occurrence of the delay or execution of Work related to
any changes to the Scope of Work. Any claim for delay must include the
following information as support, without limitation:

16.2.3.1 The duration of the activity relating to the changes in the
Work and the resources (manpower, equipment, material, etc.)
required to perform the activities within the stated duration.
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17. Changes in the Work

17.1 No Changes without Authorization

17.1.1 There shall be no change whatsoever in the Drawings, Specifications,
or in the Work without an executed Change Order or a written Construction
Change Directive authorized by the District as herein provided. District shall
not be liable for the cost of any extra work or any substitutions, changes,
additions, omissions, or deviations from the Drawings and Specifications
unless the District's governing board has authorized the same and the cost
thereof has been approved in writing by Change Order or Construction
Change Directive in advance of the changed Work being performed. No
extension of time for performance of the Work shall be allowed hereunder
unless a request for such extension is made at the time changes in the Work
are ordered, and such time duly adjusted and approved in writing in the
Change Order or Construction Change Directive. The provisions of the
Contract Documents shall apply to all such changes, additions, and omissions
with the same effect as if originally embodied in the Drawings and
Specifications.

17.1.2 Developer shall perform immediately all work that has been
authorized by a fully executed Change Order or Construction Change
Directive. Developer shall be fully responsible for any and all delays and/or
expenses caused by Developer's failure to expeditiously perform this Work.

17.1.3 Should any Change Order result in an increase in the Guaranteed
Maximum Price or extend the Contract Time, the cost of or length of
extension in that Change Order shall be agreed to, in writing, by the District
in advance of the work by Developer. In the event that Developer proceeds
with any change in Work without a Change Order executed by the District or
Construction Change Directive, Developer waives any claim of additional
compensation or time for that additional work. Under no circumstances shall
Developer be entitled to any claim of additional compensation or time not
expressly requested by Developer in a Proposed Change Order or approved
by District in an executed Change Order.

17.1.4 Developer understands, acknowledges, and agrees that the reason for
District authorization is so that District may have an opportunity to analyze
the Work and decide whether the District shall proceed with the Change Order
or alter the Project so that a change in Work becomes unnecessary.

17.2 Architect Authority

The Architect will have authority to order minor changes in the Work not involving
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract
Time, or a change that is inconsistent with the intent of the Contract Documents.
These changes shall be effected by written Change Order, Construction Change
Directive, or by Architect’s response(s) to RFI(s), or by Architect’s Supplemental
Instructions (“ASI”).

_EXI-_IIBIT D 1O FACILITIES LEASE PAGE 41 E)F 8_0
HILLCREST FINISHING KITCHEN PROJECT
DWK DMS 3196464v1



17.4.3 Changes in Time

A PCO shall also include any changes in time required to complete the Project.
Any additional time requested shall not be the number of days to make the
proposed change, but must be based upon the impact to the Construction
Schedule as defined in the Contract Documents. If Developer fails to request
a time extension in a PCO, then the Developer is thereafter precluded from
requesting, and waives any right to request, additional time and/or claiming a
delay. In no case shall Developer or any of its Subcontractors be permitted
to reserve rights for additional time for Change Order Work. A PCO that
leaves the amount of time requested biank, or states that such time
requested is “to be determined”, is not permitted and shall also constitute a
waiver of any right to request additional time and/or claim a delay.

17.4.4 Unknown and/or Unforeseen Conditions

If Developer submits a PCO requesting an increase in Guaranteed Maximum
Price and/or Contract Time that is based at least partially on Developer’s
assertion that Developer has encountered unknown and/or unforeseen
condition(s) on the Project, then Developer shall base the PCO on provable
information that, beyond a reasonable doubt and to the District’s satisfaction,
demonstrates that the unknown and/or unforeseen condition(s) were actually
unknown and/or unforeseen. If not, the District shall deny the PCO as
unsubstantiated, and the Developer shall complete the Project without any
increase in Guaranteed Maximum Price and/or Contract Time based on that
PCO.

17.5 Proposed Change Order Certification

In submitting a PCO, Developer certifies and affirms that the cost and/or time
request is submitted in good faith, that the cost and/or time request is accurate and
in accordance with the provisions of the Contract Documents, and the Developer
submits the cost and/or request for extension of time recognizing the significant civil
penalties and treble damages which follow from making a false claim or presenting a
false claim under Government Code section 12650, et seq.

17.6 Format for Proposed Change Order

17.6.1 The format at section 17.6 shall be used as applicable by the District
and the Developer (e.g. Change Orders, PCOs) to communicate proposed
additions and/or deductions to the Contract, supported by attached
documentation.

17.6.2 Labor

Developer shall be compensated for the costs of labor actually and directly
utilized in the performance of the Work. Such labor costs shall be limited to
field tabor for which there is a prevailing wage rate classification. Wage rates
for labor shall not exceed the prevailing wage rates in the locality of the Site
and shall be in the labor classification(s) necessary for the performance of the
Work. Labor costs shall exclude costs incurred by the Developer in preparing
estimate(s) of the costs of the change in the Work, in the maintenance of
records relating to the costs of the change in the Work, coordination and
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such rental rates shall not be allowed or paid. Unless otherwise specifically
approved in writing by the Architect, the Project Inspector, Construction
Manager and the District, the allowable rate for the use of Equipment in
connection with the Work shall constitute full compensation to the Developer
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary
attachments, repairs or maintenance of any kind, depreciation, storage,
insurance, labor (exclusive of labor costs of the Equipment operator), and any
and all other costs incurred by the Developer incidental to the use of the
Equipment.

17.6.5 Overhead and Profit.

The phrase “Overhead and Profit” shall include field and office supervisors and
assistants, watchperson, use of small tools, consumable, insurance other than
construction bonds and insurance required herein, and general field and home
office expenses.
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DEVELOPER PERFORMED WORK

(a) | Material (attach supplier’s invoice or itemized
quantity and unit cost plus sales tax)

(b) | Add Labor (attach itemized hours and rates, fully
encumbered)

(c) | Add Equipment (attach suppliers’ invoice)

(d) Subtotal

(e) | Add Developer’s overhead and profit, not to
exceed fifteen percent (15%) of Item (d).

(f) Subtotal

(9) | Add Bond and Insurance, at Developer’s
Cost, not to exceed two and two thousand,
five hundred fifty-four ten-thousandths
(2.2554%) of Item (h)

(h) TJOTAL

(i) | Time (zero unless indicated; "TBD” not permitted) |__ Calendar Days

17.8 Change Order Certification

17.8.1All Change Orders, CORs, and PCOs must incfude the following
certification by the Developer:

The undersigned Developer approves the foregoing as to the changes, if any,
and to the Guaranteed Maximum Price specified for each item and as to the
extension of time allowed, if any, for completion of the entire Work as stated
herein, and agrees to furnish all labor, materials, and service, and perform all
work necessary to complete any additional work specified for the
consideration stated herein. Submission of sums which have no basis in fact
or which Developer knows are false are at the sole risk of Developer and may
be a violation of the False Claims Act set forth under Government Code
section 12650 et seq. and U.S. Criminal Code, 18 U.S.C. § 1001. Itis
understood that the changes herein to the Contract Documents shall only be
effective when approved by the governing board of the District.

It is expressly understood that the value of the extra Work or changes
expressly includes any and all of the Developer’s costs and expenses, both
direct and indirect, resulting from additional time required on the Project or
resulting from delay to the Project. Developer is not entitled to separately
recover amounts for overhead or other indirect costs. Any costs, expenses,
damages, or time extensions not included are deemed waived.
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17.12 Construction Change Directives

17.12.1 A Construction Change Directive is a written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work. The
District may, as provided by law, by Construction Change Directive and
without invalidating the Contract, order changes in the Work consisting of
additions, deletions, or other revisions. The adjustment to the Guaranteed
Maximum Price or Contract Time, if any, is subject to the provision of this
section regarding Changes in the Work. If all or a portion of the Project is
being funded by funds requiring approval by the State Allocation Board
("SAB”), these revisions may be subject to compensation once approval of
same is received and funded by the SAB, and funds are released by the Office
of Public School Construction (*OPSC”). Any dispute as to the adjustment of
the Guaranteed Maximum Price, if any, of the Construction Change Directive
or timing of payment shall be resolved pursuant to the Payment and Claims
and Disputes provisions herein.

17.12.2 The District may issue a Construction Change Directive in the
absence of agreement on the terms of a Change Order.

17.13 Force Account Directives

17.13.1 When work, for which a definite price has not been agreed upon in
advance, is to be paid for on a force account basis, all direct costs necessarily
incurred and paid by the Developer for labor, material, and equipment used in
the performance of that Work, shall be subject to the approval of the District
and compensation will be determined as set forth herein.

17.13.2 The District will issue a Force Account Directive to proceed with the
Work on a force account basis, and a not-to-exceed budget will be established
by the District.

17.13.3 All requirements regarding direct cost for labor, labor burden,
material, equipment, and markups on direct costs for overhead and profit
described in this section shall apply to Force Account Directives. However,
the District will only pay for actual costs verified in the field by the District or
its authorized representative(s) on a daily basis.

17.13.4 The Developer shall be responsible for all costs related to the
administration of Force Account Directives. The markup for overheard and
profit for Developer modifications shall be full compensation to the Developer
to administer Force Account Directives, and Developer shall not be entitled to
separately recover additional amounts for overhead and/or profit.

17.13.5 The Developer shall notify the District or its authorized
representative(s) at least twenty-four (24) hours prior to proceeding with any
of the force account work. Furthermore, the Developer shall notify the
District when it has consumed eighty percent (80%) of the budget, and shall
not exceed the budget unless specifically authorized in writing by the District.
The Developer will not be compensated for force account work in the event
that the Developer fails to timely notify the District regarding the
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In the event that the Developer fails or refuses, for any reason, to maintain or make
available for inspection, review and/or reproduction such records, the District’s
determination of the extent of adjustment to the Contract Price shall be final,
conclusive, dispositive and binding upon Developer.

17.16 Notice Required

If the Developer desires to make a claim for an increase in the Guaranteed Maximum
Price, or any extension in the Contract Time for completion, it shall notify the District
pursuant to the provisions herein, including the Article on Claims and Disputes. No
claim shall be considered unless made in accordance with this subparagraph.
Developer shall proceed to execute the Work even though the adjustment may not
have been agreed upon. Any change in the Guaranteed Maximum Price or extension
of the Contract Time resulting from such claim shall be authorized by a Change
Order.

17.17 Applicability to Subcontractors

Any requirements under this Article shall be equally applicable to Change Orders or
Construction Change Directives issued to Subcontractors by the Developer to the
extent required by the Contract Documents.

17.18 Alteration to Change Order Language

Developer shall not alter Change Orders or reserve time in Change Orders. Change
Orders altered in violation of this provision, if in conflict with the terms set forth
herein, shall be construed in accordance with the terms set forth herein. Developer
shall execute finalized Change Orders and proceed under the provisions herein with
proper notice.

17.19 Failure of Developer to Execute Change Order

Developer shall be in default of the Contract Documents if Developer fails to execute
a Change Order when the Developer agrees with the addition and/or deletion of the
Work in that Change Order.

18. Requests For Information

18.1 Any Request for Information shall reference all applicable Contract
Document(s), including Specification section(s), detail(s), page number(s), drawing
number(s), and sheet number(s), etc. The Developer shall make suggestions and
interpretations of the issue raised by each Request for Information. A Request for
Information cannot modify the Guaranteed Maximum Price, Contract Time, or the
Contract Documents.

18.2 The Developer may be responsible for any costs incurred for professional
services that District may deduct from any amounts owing to the Developer, if a
Request for Information requests an interpretation or decision of a matter where the
information sought is equally available to the party making the request. District may
deduct from and/or invoice Developer for professional services arising therefrom.
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19.2.1.1.10 The percentage of completion of the Developer’s
Work by line item.

19.2.1.1.11 Schedule of Values updated from the preceding
Application for Payment.

19.2.1.1.12 A duly completed and executed conditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8132 from the Developer and
each subcontractor of any tier and supplier to be paid from the
current Tenant Improvement Payment.

19.2.1.1.13 A duly completed and executed unconditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8134 from the Developer and
each subcontractor of any tier and supplier that was paid from
the previous Tenant Improvement Payment submitted 60 days
prior; and

19.2.1.1.14 A certification by the Developer of the following:

The Developer warrants title to all Work performed as of the
date of this payment application and that all such Work has
been completed in accordance with the Contract Documents for
the Project. The Developer further warrants that all Work
performed as of the date of this payment application is free and
clear of liens, claims, security interests, or encumbrances in
favor of the Developer, Subcontractors, material and equipment
suppliers, workers, or other persons or entities making a claim
by reason of having provided labor, materials, and equipment
relating to the Work, except those of which the District has
been informed. Submission of sums which have no basis in fact
or which Contractor knows are false are at the sole risk of
Contractor and may be a violation of the False Claims Act set
forth under Government Code section 12650 et seq.

19.2.1.1.15 The Developer shall be subject to the False
Claims Act set forth in Government Code section 12650 et seq.
for information provided with any Application for Tenant
Improvement Payments.

19.2.1.1.16 All certified payroll records ("CPR(s)"”) for each
journeyman, apprentice, worker, or other employee employed
by the Developer and/or each Subcontractor in connection with
the Work for the period of the Application for Payment. As
indicated herein, the District may not make any payment to
Developer until:

19.2.1.1.16.1 Developer and/or its Subcontractor(s)
provide electronic CPRs weekly for all weeks any
journeyman, apprentice, worker or other employee was
employed in connection with the Work directly to the
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19.2.3 Subsequent Payment Requests

The District will not process subsequent payment requests until and unless
submittals and Shop Drawings necessary to maintain the Project schedule
have been submitted to the Architect.

19.2.4 No Waiver of Criteria

Any payments made to Developer where criteria set forth herein have not
been met shall not constitute a waiver of said criteria by District. Instead,
such payment shall be construed as a good faith effort by District to resolve
differences so Developer may pay its Subcontractors and suppliers.

Developer agrees that failure to submit such items may constitute a breach of
contract by Developer and may subject Developer to termination.

19.3 District’'s Approval of Application for Payment

19.3.1 Upon receipt of an Application for Payment, The District shall act in
accordance with both of the following:

19.3.1.1 Each Application for Payment shall be reviewed by the
District as soon as practicable after receipt for the purpose of
determining that the Application for Payment is a proper Application
for Payment.

19.3.1.2 Any Application for Payment determined not to be a proper
Application for Payment suitable for payment shall be returned to the
Developer as soon as practicable, but not later than seven (7) days,
after receipt. An Application for Payment returned pursuant to this
paragraph shall be accompanied by a document setting forth in writing
the reasons why the Appiication for Payment is not proper. The
number of days available to the District to make a payment without
incurring interest pursuant to this section shall be reduced by the
number of days by which the District exceeds this seven-day return
requirement.

19.3.2 An Application for Payment shall be considered properly executed if
funds are available for payment of the Application for Payment, and payment
is not delayed due to an audit inquiry by the financial officer of the District.

19.3.3 The District’s review of the Developer’s Application for Payment will
be based on the District’s and the Architect’s observations at the Site and the
data comprising the Application for Payment that the Work has progressed to
the point indicated and that, to the best of the District’s and the Architect’s
knowledge, information, and belief, the quality of the Work is in accordance
with the Contract Documents. The foregoing representations are subject to:

19.3.3.1 Observation of the Work for general conformance with the
Contract Documents.

19.3.3.2 Results of subsequent tests and inspections.
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indebtedness and deduct the amount required therefor, together with
any and all losses, costs, damages, and attorney’s fees and expenses
incurred or suffered by District from any sum payable to Developer
under the Contract.

19.4 Decisions to Withhold Payment
19.4.1 Reasons to Withhold Payment

The District shall withhold payment in whole, or in part, as required by
statute. In addition, the District may withhold payment in whole, or in part,
to the extent reasonably necessary to protect the District if, in the District's
opinion, the representations to the District required herein cannot be made.
Payment, in whole, or in part, will be withheld based on the need to protect
the District from loss because of, but not limited to, any of the following:

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48)
hours of written notice to Developer.

19.4.1.2 Stop Payment Notices or other liens served upon the District
as a result of the Contract.

19.4.1.3 Failure to comply with the District’s Project Labor
Agreement.

19.4.1.4 Liquidated damages assessed against the Developer.

19.4.1.5 The cost of completion of the Contract if there exists
reasonable doubt that the Work can be completed for the unpaid
balance of the Guaranteed Maximum Price or by the Contract Time.

19.4.1.6 Damage to the District or other contractor(s).
19.4.1.7 Unsatisfactory prosecution of the Work by the Developer.
19.4.1.8 Failure to store and properly secure materials.

19.4.1.9 Failure of the Developer to submit, on a timely basis,
proper, sufficient, and acceptable documentation required by the
Contract Documents, including, without limitation, a Construction
Schedule, Schedule of Submittals, Schedule of Values, Monthly
Progress Schedules, Shop Drawings, Product Data and samples,
Proposed product lists, executed Change Orders, and/or verified
reports.

19.4.1.10 Failure of the Developer to maintain As-Built Drawings.
19.4.1.11 Erroneous estimates by the Developer of the value of the
Work performed, or other false statements in an Application for

Payment.

19.4.1.12 Unauthorized deviations from the Contract Documents.
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19.4.2 Reallocation of Withheld Amounts

19.4.2.1 District may, in its discretion, apply any withheld amount to
pay outstanding claims or obligations as defined herein. In so doing,
District shall make such payments on behalf of Developer. If any
payment is so made by District, then that amount shall be considered
a payment made under the Contract Documents by District to
Developer and District shall not be liable to Developer for any payment
made in good faith. These payments may be made without prior
judicial determination of claim or obligation. District will render
Developer an accounting of funds disbursed on behalf of Developer.

19.4.2.2 If Developer defaults or neglects to carry out the Work in
accordance with the Contract Documents or fails to perform any
provision thereof, District may, after FORTY-EIGHT (48) hours’ written
notice to the Developer and opportunity to commence and pursue cure
of default, and, without prejudice to any other remedy, make good
such deficiencies. The District shall adjust the total Guaranteed
Maximum Price by reducing the amount thereof by the cost of making
good such deficiencies. If District deems it inexpedient to correct
Work that is damaged, defective, or not done in accordance with the
provisions of the Contract Documents, an equitable reduction in the
Guaranteed Maximum Price (of at least one hundred twenty-five
percent (125%) of the estimated reasonable value of the
nonconforming Work) shall be made therefor.

19.4.3 Payment After Cure

When Developer removes the grounds for declining approval, payment shall
be made for amounts withheld because of them. No interest shall be paid on
any retainage or amounts withheld due to the failure of the Developer to
perform in accordance with the terms and conditions of the Contract
Documents.

19.5 Subcontractor Payments
19.5.1 Payments to Subcontractors

No later than seven (7) days after receipt of any Tenant Improvement
Payment, or pursuant to Business and Professions Code section 7108.5 and
Public Contract Code section 7107, the Developer shail pay to each
Subcontractor, out of the amount paid to the Developer on account of such
Subcontractor’s portion of the Work, the amount to which said Subcontractor
is entitled. The Developer shall, by appropriate agreement with each
Subcontractor, require each Subcontractor to make payments to its Sub-
subcontractors in a similar manner.

19.5.2 No Obligation of District for Subcontractor Payment

The District shall have no obligation to pay, or to see to the payment of,
money to a Subcontractor except as may otherwise be required by law.

19.5.3 Joint Checks

EXHIBIT D TO FACILITIES LEASE PAGE 59 oF 80
HILLCREST FINISHING KITCHEN PROJECT
DWK DMS 3196464v1



Buildings shall be connected to water, gas, sewer, and electric
services, complete and ready for use. Service connections shall be
made and existing services reconnected.

20.2.2.2 As-Builts/Record Drawings and Record Specifications

20.2.2.2.1 Developer shall provide exact “as-built” drawings of
the Work upon completion of the Project as indicated in the
Contract Documents, including but not limited to the
Specifications (“As-Built Drawings”) as a condition precedent to
approval of final payment. Developer will provide redline
drawings to the Architect in order to incorporate into the CAD
as built.

20.2.2.2.2 Developer is liable and responsible for any and all
inaccuracies in the As-Built Drawings, even if inaccuracies
become evident at a future date.

20.2.2.2.3 Upon completion of the Work and as a condition
precedent to approval of final payment, Developer shall obtain
the Inspector’s approval of the corrected prints and Developer
will provide redline drawings to the Architect in order to
incorporate into the CAD as built.

20.2.3 Maintenance Manuals

Developer shall prepare all operation and maintenance manuals and date as
indicated in the Specifications.

20.2.4 Source Programming
Developer shall provide all source programming for all items in the Project.
20.2.5 Verified Reports

Developer shall completely and accurately fill out and file forms DSA 6-C or
DSA 152 (or most current version applicable at the time the Work is
performed), as appropriate. Refer to section 4-336 and section 4-343 of Part
1, Title 24 of the California Code of Regulations.

20.3 Final Inspection

20.3.1 Developer shall comply with Punch List procedures as provided
herein, and maintain the presence of its District-approved project
superintendent and project manager until the Punch List is complete to
ensure proper and timely completion of the Punch List. Under no
circumstances shall Developer demobilize its forces prior to completion of the
Punch List without District’s prior written approval. Upon receipt of
Developer’s written notice that all of the Punch List items have been fully
completed and the Work is ready for final inspection and acceptance,
Architect and Project Inspector will inspect the Work and shall submit to
Developer and District a final inspection report noting the Work, if any,
required in order to complete in accordance with the Contract Documents.
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20.4 Costs of Multiple Inspections

More than two (2) requests of the District to make a final inspection shall be
considered an additional service of District, Architect, Construction Manager, and/or
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds
are available, withheld from remaining payments.

20.5 Partial Occupancy or Use Prior to Completion
20.5.1 District’s Rights to Occupancy

The District may occupy or use any completed or partially completed portion
of the Work at any stage, and such occupancy shall not constitute the
District’s Final Acceptance of any part of the Work. Neither the District’s Final
Acceptance, the making of Final Payment, any provision in Contract
Documents, nor the use or occupancy of the Work, in whole or in part, by
District shall constitute acceptance of Work not in accordance with the
Contract Documents nor relieve the Developer or the Developer’s
Performance Bond Surety from liability with respect to any warranties or
responsibility for faulty or defective Work or materials, equipment and
workmanship incorporated therein. The District and the Developer shall agree
in writing to the responsibilities assigned to each of them for payments,
security, maintenance, heat, utilities, damage to the Work, insurance, the
period for correction of the Work, and the commencement of warranties
required by the Contract Documents. Any dispute as to responsibilities shall
be resolved pursuant to the Claims and Disputes provisions herein, with the
added provision that during the dispute process, the District shall have the
right to occupy or use any portion of the Work that it needs or desires to use.

20.5.2 Inspection Prior to Occupancy or Use

Immediately prior to partial occupancy or use, the District, the Developer,
and the Architect shall jointly inspect the area to be occupied or portion of the
Work to be used in order to determine and record the condition of the Work.
20.5.3 No Waiver

Unless otherwise agreed upon, partial or entire occupancy or use of a portion

or portions of the Work shall not constitute beneficial occupancy or
acceptance of the Work not complying with the requirements of the Contract

Documents.
21. Final Payment and Retention
21.1 Final Payment
Upon receipt and approval of a valid and final Application for Payment, the Architect
will issue a final Certificate of Payment. The District shall thereupon jointly inspect
the Work and either accept the Work as complete or notify the Architect and the
Developer in writing of reasons why the Work is not complete. Upon acceptance of
the Work of the Developer as fully complete (that, absent unusual circumstances,
will occur when the Punch List items have been satisfactorily completed), the District
shall record a Notice of Completion with the County Recorder, and the Developer
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21.3.1.1 After approval by the District of the Architect of the
Application and Certificate of Payment.

21.3.1.2 After the satisfaction of the conditions set forth herein.

21.3.1.3 No less than forty-five (45) days after the recording of the
Notice of Completion by District; and

21.3.1.4 After receipt of a duly completed and executed
unconditional waiver and release upon Final Payment compliant with
Civil Code section 8138 from each subcontractor of any tier and
supplier that was paid from the Final Payment.

21.3.2 No interest shall be paid on any retention, or on any amounts
withheld due to a failure of the Developer to perform, in accordance with the
terms and conditions of the Contract Documents, except as provided to the
contrary in any Escrow Agreement between the District and the Developer
pursuant to Public Contract Code section 22300,

21.4 Substitution of Securities

The District will permit the substitution of securities in accordance with the provisions
of Public Contract Code section 22300.

22. Uncovering of Work

If a portion of the Work is covered without Inspector or Architect approval or not in
compliance with the Contract Documents, it must, if required in writing by the District, the
Project Inspector, or the Architect, be uncovered for the Project Inspector’s or the
Architect’s observation and be corrected, replaced and/or recovered at the Developer’s
expense without change in the Guaranteed Maximum Price or Contract Time.

23. Nonconforming Work and Correction of Work
23.1 Nonconforming Work

23.1.1 Developer shall promptly remove from Premises all Work identified by
District as failing to conform to the Contract Documents whether incorporated
or not. Developer shall promptly replace and re-execute its own Work to
comply with the Contract Documents without additional expense to the
District and shall bear the expense of making good all work of other
contractors destroyed or damaged by any removal or replacement pursuant
hereto and/or any delays to the District or other contractors caused thereby.

23.1.2 If Developer does not commence to remove Work that District has
identified as failing to conform to the Contract Documents within a reasonable
time, not to exceed FORTY-EIGHT (48) hours after written notice and
complete removal of work within a reasonable time, District may remove it
and may store any material at Developer’s expense. If Developer does not
pay expense(s) of that removal within ten (10) days’ time thereafter, District
may, upon ten (10) days’ written notice, sell any material at auction or at
private sale and shall deduct all costs and expenses incurred by the District
and/or District may withhold those amounts from payment(s) to Developer.
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issue a deductive Change Order, a Construction Change Directive, or
invoice the Developer for the cost of that work. Developer shall pay
any invoices within thirty (30) days of receipt of same or District may
withhold those amounts from payment(s) to Developer.

24. Termination And Suspension

The Parties’ rights to terminate the Project are as indicated in the Facilities Lease. In the
event of a termination of the Facilities Lease and notwithstanding any other provision in the
Contract Documents, the Surety shall remain liable to all obligees under the Payment Bond
and to the District under the Performance Bond for any claim related to the Project.

25. Claims Process

25.1 Performance during Claim Process

Developer and its subcontractors shall continue to perform its Work under the
Contract and shall not cause a delay of the Work during any dispute, claim,
negotiation, mediation, or arbitration proceeding, except by written agreement by

the District.

25.2 Definition of Claim

25.2.1Pursuant to Public Contract Code section 9204, the term “Claim”
means a separate demand by the Contractor sent by registered mail or
certified mail with return receipt requested, for one or more of the following:

25.2.1.1 A time extension, including without limitation, for relief of
damages or penalties for delay assessed by the District under the
Contract;

25.2.1.2 Payment by the District of money or damages arising from
work done by, or on behalf of, the Developer pursuant to the Contract
and payment of which is not otherwise expressly provided for or to
which Developer is not otherwise entitled to; or

25.2.1.3 An amount of payment disputed by the District.

25.3 Claims Presentation

25.3.1 If Developer intends to apply for an increase in the Guaranteed
Maximum Price or Contract Time for any reason including, without limitation,
the acts of District or its agents, Developer shall, within thirty (30) days after
the event giving rise to the Claim, give notice of the Claim in writing,
including an itemized statement of the details and amounts of its Claim for
any increase in the Guaranteed Maximum Price or time requested, including a
Schedute Analysis and any and all other documentation substantiating
Contractor’s claimed damages. Otherwise, Developer shall have waived and
relinquished its dispute against the District and Developer's claims for
compensation or an extension of time shall be forfeited and invalidated.
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Contractor a written statement identifying the disputed portion and the
undisputed portion.

25.4.1.1.1 Any payment due on an undisputed portion of the
Claim shall be processed and made within 60 days after the
District issues its written statement. Amounts not paid in a
timely manner as required by this section, section 25.4, shall
bear interest at seven percent (7%) per annum.

25.4.1.2 Upon receipt of a Claim, the parties may mutually agree to
waive, in writing, mediation and proceed directly to the
commencement of a civil action or binding arbitration, as applicable.
In this instance, District and Developer must comply with the sections
below regarding Public Contract Code section 20104 et seq. and
Government Code Claim Act Claims.

25.4.1.3 If the District fails to issue a written statement, or to
otherwise meet the time requirements of this section, this shall result
in the Claim being deemed rejected in its entirety. A claim that is
denied by reason of the District’s failure to have responded to a claim,
or its failure to otherwise meet the time requirements of this section,
shall not constitute an adverse finding with regard to the merits of the
claim or the responsibility or qualifications of Developer.

25.4.2 STEP 2:

25.4.2.1 If Developer disputes the District’s written response, or if
the District fails to respond to a Claim within the time prescribed,
Developer may demand in writing an informal conference to meet and
confer for settlement of the issues in dispute. Upon receipt of a
demand in writing sent by registered mail or certified mail, return
receipt requested, the District shall schedule a meet and confer
conference within 30 days for settlement of the dispute. Within 10
business days following the conclusion of the meet and confer
conference, if the claim or any portion of the claim remains in dispute,
the District shall provide the Contractor a written statement identifying
the portion of the claim that remains in dispute and the portion that is
undisputed.

25.4.2.2 Any payment due on an undisputed portion of the claim
shall be processed and made within 60 days after the District issues its
written statement. Amounts not paid in a timely manner as required
by this section, section 25.4, shall bear interest at seven percent (7%)
per annum.
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25.5.3Developer shall bind all its Subcontractors to the provisions of this
section and will hold the District harmless against Claims by Subcontractors.

25.6 Government Code Claim Act Claim

25.6.1 If a Claim, or any portion thereof, remains in dispute upon
satisfaction of all applicable Claim Resolution requirements, including those
pursuant to Public Contract Code section 9204, the Developer shall comply
with all claims presentation requirements as provided in Chapter 1
(commencing with section 900) and Chapter 2 (commencing with section
910) of Part 3 of Division 3.6 of Title 1 of Government Code as a condition
precedent to the Developer’s right to bring a civil action against the District.
For purposes of those provisions, the running of the time within which a claim
must be presented to the District shall be tolled from the time the Developer
submits its written claim until the time the claim is denied, including any time
utilized by any applicable meet and confer process.

25.7 Claim Resolution pursuant to Public Contract Code section 20104 et
seq.

25.7.1 In the event of a disagreement between the parties as to
performance of the Work, the interpretation of this Contract, or payment or
nonpayment for Work performed or not performed, the parties shall attempt
to resolve all claims of three hundred seventy-five thousand dollars
($375,000) or less which arise between Contractor and District by those
procedures set forth in Public Contract Code section 20104, et seq., to the
extent applicable.

25.7.1.1 Developer shall file with the District any written Claim,
including the documents necessary to substantiate it, upon the
application for final payment.

25.7.1.2 For claims of less than fifty thousand dollars ($50,000), the
District shall respond in writing within forty-five (45) days of receipt of
the Claim or may request in writing within thirty (30) days of receipt of
the Claim any additional documentation supporting the claim or
relating to defenses or claims the District may have against the
Developer.

25.7.1.2.1 If additional information is required, it shall be
requested and provided by mutual agreement of the parties.

25.7.1.2.2 District's written response to the documented Claim
shall be submitted to the Developer within fifteen (15) days
after receipt of the further documentation or within a period of
time no greater than that taken by the Developer to produce
the additional information, whichever is greater.

25.7.1.3 For claims of over fifty thousand dollars ($50,000) and less
than or equal to three hundred seventy-five thousand dollars
($375,000), the District shall respond in writing to all written Claims
within sixty (60) days of receipt of the claim, or may request, in
writing, within thirty (30) days of receipt of the Claim any additional
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brought under this subdivision consistent with the rules pertaining to
judicial arbitration.

25.7.1.8 The District shall not fail to pay money as to any portion of
a Claim which is undisputed except as otherwise provided in the
Contract Documents. In any suit filed pursuant to this section, the
District shall pay interest at the legal rate on any arbitration award or
judgment. Interest shall begin to accrue on the date the suit is filed in
a court of law.

25.7.2 Developer shall bind its Subcontractors to the provisions of this
Section and will hold the District harmless against disputes by
Subcontractors.

25.8 Claim Resolution Non-Applicability

25.8.1 The procedures for dispute and claim resolution set forth in this
Article shall not apply to the following:

25.8.1.1 Personal injury, wrongful death or property damage claims.
25.8.1.2 Latent defect or breach of warranty or guarantee to repair.
25.8.1.3 Stop payment notices.

25.8.1.4 District’s rights set forth in the Article on Suspension and
Termination.

25.8.1.5 Disputes arising out of labor compliance enforcement by the
Department of Industrial Relations; or

25.8.1.6 District rights and obligations as a public entity set forth in
applicable statutes; provided, however, that penalties imposed against
a public entity by statutes, including, but not limited to, Public
Contract Code sections 20104.50 and 7107, shall be subject to the
Claim Resolution requirements provided in this Article.

25.9 Attorney’s Fees

25.9.1Should litigation be necessary to enforce any terms or provisions of
this Agreement, then each party shall bear its own litigation and collection
expenses, witness fees, court costs and attorney’s fees.
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worker was paid less than the prevailing wage rate, shall be paid to each
worker by Developer.

26.2.6 Any worker employed to perform Work on the Project, which Work is
not covered by any classification listed in the general prevailing wage rate of
per diem wages determined by the Director, shall be paid not less than the
minimum rate of wages specified therein for the classification which most
nearly corresponds to Work to be performed by him, and that minimum wage
rate shall be retroactive to time of initial employment of the person in that
classification.

26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed
to include employer payments for health and welfare, pension, vacation,
travel time, subsistence pay, and apprenticeship or other training programs
authorized by Labor Code section 3093, and similar purposes.

26.2.8 Developer shall post at appropriate conspicuous points on the Project
Site a schedule showing all determined minimum wage rates and all
authorized deductions, if any, from unpaid wages actually earned. In
addition, Developer shall post a sign-in log for all workers and visitors to the
Site, a list of all Subcontractors of any tier on the Site, and the required Equal
Employment Opportunity poster(s).

26.3 Hours of Work

26.3.1 As provided in Article 3 (commencing at section 1810), Chapter 1,
Part 7, Division 2, of the Labor Code, eight (8) hours of labor shall constitute
a legal day of work. The time of service of any worker employed at any time
by Developer or by any Subcontractor on any subcontract under the Contract
Documents upon the Work or upon any part of the Work contemplated by the
Contract Documents shall be limited and restricted by Developer to eight (8)
hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth,
Work performed by employees of Developer in excess of eight (8) hours per
day and forty (40) hours during any one week, shall be permitted upon this
public work upon compensation for all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.

26.3.2 Developer shall keep and shall cause each Subcontractor to keep an
accurate record showing the name of and actual hours worked each calendar
day and each calendar week by each worker employed by Developer in
connection with the Work or any part of the Work contemplated by the
Contract Documents. The record shall be kept open at all reasonable hours to
the inspection of District and to the Division of Labor Standards Enforcement
of the DIR.

26.3.3 Pursuant to Labor Code section 1813, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently twenty-
five dollars ($25)) to the District for each worker employed in the execution of
the Contract Documents by Developer or by any Subcontractor for each
calendar day during which a worker is required or permitted to work more
than eight (8) hours in any one calendar day and forty (40) hours in any one
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Enforcement. If the requested CPRs have not been provided pursuant
to the provisions herein, the requesting party shall, prior to being
provided the records, reimburse the costs of preparation by Developer,
Subcontractors, and the entity through which the request was made.
The public shall not be given access to the records at the principal
office of Developer.

26.4.4 Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by District, Division
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR
shall be marked or obliterated in such a manner as to prevent disclosure of an
individual’s name, address, and social security number. The name and
address of Developer awarded the Project under the Contract Documents or
performing under the Contract Documents shall not be marked or obliterated.

26.4.5 Developer shall inform District of the location of the records
enumerated hereunder, including the street address, city, and county, and
shall, within five (5) working days of a change in location of the records,
provide a notice of change of location and address.

26.4.6 In the event of noncompliance with the requirements of this section,
Developer shall have ten (10) days in which to comply subsequent to receipt
of written notice specifying in what respects Developer must comply with this
section. Should noncompliance still be evident after the ten (10) day period,
Developer shall, as a penalty, forfeit up to one hundred dollars ($100) to
District for each calendar day, or portion thereof, for each worker, until strict
compliance is effectuated. Upon the request of the Labor Commissioner,
these penalties shall be withheld from Tenant Improvement Payments then
due.

26.5 [Reserved]
26.6 Apprentices

26.6.1 Developer acknowledges and agrees that, if the Contract Documents
involve a dollar amount greater than or a number of working days greater
than that specified in Labor Code section 1777.5, then this Contract is
governed by the provisions of Labor Code Section 1777.5 and 29 CFR part 5.
It shall be the responsibility of Developer to ensure compliance with this
Article and with Labor Code section 1777.5 for all apprenticeship occupations.

26.6.2 Apprentices of any crafts or trades may be employed and, when
required by Labor Code section 1777.5, shall be employed provided they are
properly registered in full compliance with the provisions of the Labor Code.

26.6.3 Every apprentice shall be paid the standard wage paid to apprentices
under the regulations of the craft or trade at which he/she is employed, and
shall be employed only at the work of the craft or trade to which she/he is
registered.

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who
are in training under apprenticeship standards and written apprentice
agreements under Chapter 4 (commencing at section 3070), Division 3, of the
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forth in Public Law 88-352, and all amendments thereto; Executive Order
11246; and all administrative rules and regulations found to be applicable to
Developer and Subcontractor.

26.8.2 Special requirements for Federally Assisted Construction Contracts:
During the performance of the requirement of the Contract Documents,
Developer agrees to incorporate in all subcontracts the provisions set forth in
Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 of the Federal
Register dated May 28, 1968.

26.9 Labor First Aid
Developer shall maintain emergency first aid treatment for Developer’s laborers and
mechanics on the Project which complies with the Federal Occupational Safety and

Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety
and Health Act of 1973 (Lab. Code, § 6300 et seq.; 8 Cal. Code of Regs., § 330 et

seq.).
27. [Reserved]
28. Miscellaneous
28.1 Assignment of Antitrust Actions

Although this project may not have been formally bid, the following provisions may

apply:

28.1.1 Section 7103.5(b) of the Public Contract Code states:
In entering into a public works contract or subcontract to supply goods,
services, or materials pursuant to a public works contract, the contractor or
subcontractor offers and agrees to assign to the awarding body all rights,
title, and interest in and to all causes of action it may have under Section 4 of
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials
pursuant to the public works contract or the subcontract. This assignment
shall be made and become effective at the time the awarding body tenders
final payment to the contractor, without further acknowledgment by the
parties.
28.1.2 Section 4552 of the Government Code states in pertinent part:
In submitting a bid to a public purchasing body, the bidder offers and agrees
that if the bid is accepted, it will assign to the purchasing body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, materials, or services by
the bidder for sale to the purchasing body pursuant to the bid. Such
assignment shall be made and become effective at the time the purchasing
body tenders final payment to the bidder.
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EXHIBIT D-1
SPECIAL CONDITIONS

Attached are the special terms and conditions for the Project.
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EXHIBIT D-1

SPECIAL CONDITIONS

1. Mitigation Measures

Developer shall comply with all applicable mitigation measures, as follows, adopted
by any public agency with respect to this Project pursuant to the California
Environmental Quality Act (Public Resources Code section 21000 et seq.), including
without limitation the “Conditions of Approval” attached hereto and incorporated
herein.

[Conditions of Approval attached starting on page 6.]

2. Modernization Projects
2.1 Access.

Access to the school buildings and entry to buildings, classrooms, restrooms,
mechanical rooms, electrical rooms, or other rooms, for construction purposes, must
be coordinated with District and onsite District personnel before Work is to start.
Unless agreed to otherwise in writing, only a school custodian will be allowed to
unlock and lock doors in existing building(s). The custodian will be available only
while school is in session. If a custodian is required to arrive before 7:00 a.m. or
leave after 3:30 p.m. to accommodate Developer’s Work, the overtime wages for the
custodian will be paid by the Developer, unless at the discretion of the District, other
arrangements are made in advance.

2.2 Master Key.

Upon request, the District may, at its own discretion, provide a master key to the
school site for the convenience of the Developer. The Developer agrees to pay all
expenses to re-key the entire school site and all other affected District buildings if
the master key is lost or stolen, or if any unauthorized party obtains a copy of the
key or access to the school.

2.3 Maintaining Services.

The Developer is advised that Work is to be performed in spaces regularly scheduled
for instruction. Interruption and/or periods of shutdown of public access, electrical
service, water service, lighting, or other utilities shall be only as arranged in advance
with the District. Developer shall provide temporary services to all facilities
interrupted by Developer’s Work.

2.4 Maintaining Utilities.

The Developer shall maintain in operation during duration of Contract, drainage lines,
storm drains, sewers, water, gas, electrical, steam, and other utility service lines
within working area.
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3.3. Within 35 days after the date of the Notice to Proceed with Construction,
Developer shall provide data substantiating a request for substitution of “an
equal” item, including but not limited to the following:

3.3.1. All variations of the proposed substitute from the material specified
including, but not limited to, principles of operation, materials, or
construction finish, thickness or gauge of materials, dimensions,
weight, and tolerances;

3.3.2. Available maintenance, repair or replacement services;

3.3.3. Increases or decreases in operating, maintenance, repair,
replacement, and spare parts costs;

3.3.4. Whether or not acceptance of the substitute will require other
changes in the Work (or in work performed by the District or others
under Contract with the District); and

3.3.5. The time impact on any part of the Work resulting directly or
indirectly from acceptance of the proposed substitute.

3.4. No substitutions shall be made until approved, in writing, by the District. The
burden of proof as to equality of any material, process, or article shall rest
with Developer. The Developer warrants that if substitutes are approved:

3.4.1. The proposed substitute is equal or superior in all respects to that
specified, and that such proposed substitute is suitable and fit for
the intended purpose and will perform adequately the function and
achieve the results called for by the general design and the
Contract Documents;

3.4.2. The Developer provides the same warranties and guarantees for
the substitute that would be provided for that specified;

3.4.3. The Developer shall be fully responsible for the installation of the
substitute and any changes in the Work required, either directly or
indirectly, because of the acceptance of such substitute, with no
increase in Contract Price or Contract Time. Incidental changes or
extra component parts required to accommodate the substitute will
be made by the Developer without a change in the Contract Price
or Contract Time;

3.4.4. The Developer shall be responsible for any re-design costs
occasioned by District's acceptance and/or approval of any
substitute; and

3.4.5. The Developer shall, in the event that a substitute is less costly
than that specified, credit the District with one hundred percent
(100%) of the net difference between the substitute and the
originally specified material. In this event, the Developer agrees to
execute a deductive Change Order to reflect that credit.
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price or item on the accepted schedule of values, that price may control.
The District, at its sole discretion, may adopt the Schedule of Values Price as
the value of the work done or any portion thereof.
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When
Hequired

Aur Quality

CA-1: Constructon-Raksted Air Pallution {Duest and Equipment | During ccastruction
Ermissins)

Thie Gistricz shadlimplemert 3ll of the following spplicable air
pefution control measures guring construction of the Praject:

a. Water 2il expased surfaces of active constrsction areas at
fmzst twice daily. Watering should be sufficient to prevent
sirborne dust from lezving the site. Increzsed watering
frequenicy may be necassany whenever wind speeds sxceed
15 mi%=s per hour. feclsimed water should be used whenever
feazible.

b. Cowarall trucks havling soil, zznd, and other joose materals
os require 28 trucks to mintain at lezst twvo feet of freeboard
{ie, the minimum required space between the 1op of the
foad and the tcp of the trader].

£. Alvsiblemod or dirt track-out onta adjaoent pubde mads
shall e removed using wet power vacum street swespers 2§
tzast ance per day. The uss of dry power sweeping is

arohibited.

d.  Fave zll rcadways, driveweys, sdewalks, ete. within ore
morth of site grading or &s spon as feasible. in 28dition,
huilding pads should be (236 within one month of gradang or
as saan as fezaible uniess seeding or sodl binders are used.

e Enclose, cover, water teice daily, or 2pply {non~tosc} sail
stahdrers to exposed stockpiles [dirt, sard, etc.).

f.  Limit vehicle speeds en unpaved roads to 15 miles per howr.

g idling Simes on all dizsel-fueled commercial vehadies over
10,000 1bs. shall be minimézad =ithar by shutting 2quipment
eff when not in sse or reducing the maximum idling time to
five minutes [az required by the Californiz sirbome toxics
cenitrel meazure Title 13, Section 2445, of the Lalifornia {cde
of Regulstions). Clear signage to this effect shxdl be pravided
for constrisction workers 2t all 2co=ss points.

b idling times on all diesel-fueled off-road vehicies over 25
forsegowes shall be minimized either by shutting equipment
off when not in se or nediscirg the maximum idling tme ko
five minutes and flest operators must develop: 2 written
palicy as requirad by Ftle 2%, Section 2443, of the Csliforriz
Cede of Regulstions: {“California Air Rexources Boand Gff-
Road Giesel Regulations™).

i. Al corstructicn sguipment sha# be maintained and properly
tuned in accordance with the manufacturer's specifetions.
Al eguipment shall be checked by » certéfied mechanic and
determined to he running in proper condition ascr to
cperation.

j.  Portsble eguipment sha¥ be powsred by aleciricty if
avafable. If alectricity is not availsbds, progane or natursl gas
shali e used i feasibie. Diesel engines shali enly be used if
electricity is not evailzbie ard it is not feasible to vse propane

17
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temparany in-line drip irrigation tubéng. Wet the soil to 2 depth of
24 inches, #Maonitar weekdy with a scil moisture sensor. When the
z0il has almast cried cut, re-wet.

3. {f trees are recommanced for removal =agsge the services of
an iSA-certified Arborist t0 remaove designated trees.

10. &eid stump grinding if possible. Qut stumps flush with grade
ard ooszr with arboemeich.

11. Consider leaving stumnps as berches, wildlife hshitat, perches
ard: for nesting cavities.

12, Brune trees enly if recessary, with a clearly defined chjective
and caly by an ISA cestified arborist

13. Prune enly to remeove dead, diseased and hzzardous
drarches, and 1o improse sdruchuns.

14. Minimize pruning to maximize the |zaf cancgy for oxygen
greductior: and for phetesynthetic capscity.

15, Comply with the Tree feotection Plan, Detais and Notes

16. Keep Tree Feotection in place throughout the entite
demolition and canstruction peried

17. Prior to demaliticn and construction conduct onsite meeting
with representatives of cwnes, design team, construction team
ard arborist to revies BMPs.

12 Kenp ali equipment, materials and excavated soil on adjacent
peving outside of the TPZ o 2void compactian..

19. Band dig vy exncavaticns in the TRZ. Lut roots smalles than
1-imch with clean, sharp lopgers. Ensure that cutis straight and
that bark remains inkact.

20. Boots smaller than 1-inch diarmeter may be carefuldy out with
sharp loppess or pruning saw.

21. if reots larger than 1-inch diametes are encountzred, take 2
photo and send to project arborist.

22. Mand digging around roads larger than 1-inch dizmeter is
#kely to be necessary

23. Tiwoughout the conatruction pariod conduct regulzr
chservations to monitor 2ny cecurrence of dieback, appearance
of pests or pathogens or nesting ard wildlife activity.

24, if trees sre removed glant site appropriate replacement
trees This will assist the process of vrbar Forest secoessian,
Fmprove air quality, provide shade, and create wildhife habitat.
25. Do rot replace shrubs srd grounidoower. Adgitional digging
and wetering wil damage tree roots.

26. Ergage the zervices of an [SA certified Arbrerist to eenduct
guarterly observations to menitor any occurrence of dieback,
2pagearance of pesis or pathegens or nesting and wildlife azticty.
27. Ergage the serices of ar (84 certified Risk Azsaszmen?
arborist to conrduct 2a anrual inspection for bazard potertial

28, Gevelop a plet for remuoving and replacing trees with site
aporopriate species a5 needed over the Icn__g teErme.

Cultural Resources % o

=

CA-6: Archazclogical and Paleantological Resources — Discovery | Buring construction
During Constructiamn.

Pursuanz to LEQA Buidelires section 15044 54, in the event that
arw historic or prekistorc subsurface cultural rascurces are
tiscovered dunng ground distarbing activities, =)l werk within 50
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E£A-7: Human Bemains — Discovery during Constraction.
Pursuarni te CEDA Guidelines saciicn 15064 8ie}(1], in the even?
thatz human skeletal remains are urcewered ar the Project site
curirg comstructicn zetivities, ali work sha immediztely halt2nd
the= Distrct shall notify the Alermeda Courty Coroner. 1 the
Ceanty Lorener detarmines that an irvestigasian of the cawse of
cmuth s required or that the remairs 2re Native American, 28

work shzi cesse within 50 femt of the remains until appropriate
arrsngemients are made. In tha event that the remaing are Mative
American, the Zity shall contact the Californiy Nathoee Amedcan
Heritage Commission {NAHL), pursuant $o subdivisicn () of
section J050.5 of the Californiz Hazith and S=faty Code. 13 the
aganries determine that awcidzroe is not feazible, then an
zlternative plan shiall be prepared with specific steps ard
timeframe required to resume construction sctivities
Manitesing, data recovery, determination of significance, and
avoidance measucres (if =pplicable) shall be completed
expeditiously anc az the expense of the District

During Lonstruction

Geology and Sails !

et

CA-8: Constructaen-Peibted Premit{s). The Project shall comaply
with all standards, requiraments ard cenditians centained in
construction-related ecdes, inchsding but ret fimited to the:
Califomiz Su¥ding Codm 2nd the Division of the State Architect, to
ensare struciurzd integrity and safe constructon.

Frios to approvel of censtruction-related permit

£A-9: Sajls Repart. The District shafl submit 3 soils report
prepared by = register=d gaotechnical engineer jor DSA review
and appraval. Tha soils report sha¥l contain, at 2 mérsmum, feld
test results 2nd chservations regasding the natuere, distribution
and strength of existing scils, and recommendstions for
2pproprista grading practives =nd Preject design. The [sirict
shail implement the recommendations cortained in the approved

Price to approval of constructior~related garmit

report during Project design and canstrection.

_l-l.nmd:and l-hnldous:ll:terhls ]

CA-10: Hazardows Materials Belxted to Construction.

The District shaZ ensure that Best Management Practices {8MPs)

ara implemented By the contractes during Corsiruction 0

mirimize potentiz] negative effects on grouncwater, scils, and

kurnan heatth, These sha¥ induda, at 2 minimum, the following:

3. Foliow manufacture’s recommendaticas for zse, storzge,
znd dispasal of chemicz| products used in construction;

b Aweid erertepping constriction equipment Fael gas tanks;

c. During reutine meintenance of censtruction equipment,

praperiy cortain 20d remoes greasa zad ails;

8

Propesiy gispcse of discarded centainers of fuels and other

chemicals;

e kmplement l=ad-safe work gractices ard comply with 2l
lacl, regioral, state, and federal requirements concerning
jead (for mere information refer 1o the Slemeda County
tead Poizcning Pravertion Pregramy; 2nd

1§ sci

suspected contamination is enceuntered unerpacteciy during

groundwater, or cther epvironmental mediom eedthi

During construction
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on Hillside Progertes

Requirement: The District shall prepase arnd smplement 2

adjecant propesties, creeks, or storm drains. The Drainage Man

fer site improvernents.

Drainage Pler that includes measures te reduce the volume and
webacity of past-constniction stormwater runoff to the maximum
exiant practicable. Starrewater suneff shall not be ssgmented to

shafl be inzluded with the project Brawings submitted to the DSA

£A-12: Drainage Plan for Post-Construction Stormwater Runoff | Précr to corstruction

£A-13: SRe Design Messures to Beduce Stormwaber funoff

Elimination System (NPDES], the District is encouraged to
irDorporate appropriste site design measures into the project to
reduce the amount of stormwater runeff. These measures: may
irddude, but ace nat Emited to, the following:

a. Minimize impenseus surfaces, especizlly directly
connected impendous surfaces and surface parking
areas;

b. Utilize permezble paving in place of impervious paving
where appropriate;

t.  ester stnsctures;

d. Birect reof runoff to vegetated arcas;

e.  Preserve quality open space; and
¥ Establish vegetated buffer areas.

Requinement: Pursuant ta Provision £.3 of the Munidpal Regionat
Stormwater Permit issued under the Nationst Pollutang Discharge

Ongoirg

£A-14: Soarce Control Meazwres to Limit Stormwater Pollutioa
Eenuirement: Pursuant to Prouision £.3 of the Munidpal
Regicnal Stormwater Permit issued under the Nationsd Pollutant
Bischarge Elimération Systerm [WPDES], the District iz encouraged
Lo incosporate appropriate sowrce contrel measures to limit
peSuticn in starmvasater runeff. These mszzures may include, but
are not imsted o, the followsng:
2. Stencil syorm drain ialets “Ne Dumging — Drains 2o
Bay”

b,  Hinimize the use of pasticides and fertilizers;

c. {ewver emtdoor material storzge areas, loedng docks,
repainfmainterance fayz and fueling areas;

Ongoing

3
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ar cther extreme noise generating actvities greates than 90
dBA are allowed on Saturday.
. Mo constrction is aiowed on Sunday or federad holidays.
Construction actiities include, bt are not liméited ta, trock idling,
maving eguipment finduding trucks, alevstors, aic.] or materials,
delivenes, and corstructicn mestings hiedd ocn-site @ 3 non-
enclosed zrea.

CA-17 Constructinn Mose:

The Bistrict’s construction coatractar shall implement noise

reduction measures bo reduce noise mipacts due to construction

Moise reduction mezsures include, but ere not limited ta, the.

foBlowing:

a. Eguipment and trixcks used for Project canstruction shall
utilize the best available noise control techniques (=g,
improved muiflers, squipment redesign, use of intake
silencers, ducts, engine enclosures and acoustically-
attenuating shields or shreuds) whermaoer feasible.

b. Ewxcept as provided herein, ¥npact tools [e-g., jack hammers,
pavement breakers, and nock drills) used for Progect
canstruction shalf be hydraubically cr electrically powered tor
awoid noise associzted with compressed air exhaust from
pnaurmaticatty powered tocis. However, where use of
preumnatic toals is unsvoidable, @n =xhaust muifler on the
comgpressed aic =xhaust shall be used; this muffler can lower
noise levels from the 2xhaust by up to about 10 dBA.
External jackets an the tools themszhves shall be used, i
such fackets are commercially available, and this could
schieve a reduction of 5 dBA. Quieter procedures shall be
uzed, sisch s drills rather than impact equipment, whenseer
such precedures are available and consistent with
construction procedures.

€. The contractor shal use temprrany power poles instead of
generatars where feasible.

d. Stationary noise zounces shall be located 25 far from.
adjscent properties as possible, and they shafl be miufiled
and enciosed within temporary sheds, incorporate insulation
barriesz, of use other measures as debermined by the City to
provide equivelent noise reduction.

& Thea rioisiest phases of construction shall be limsted 2o less
than 1D cays at a time.

During Lonstruction

€A-18: Extreme Construccion Moiss

g Construction Noie forogement Pion Reguired

Prior to 2ny extreme noise genevating construction activities
{e.g.. pier driffing, pide driving and ather 3ctivities genesating
greater than SODBA], the Céstrict shall bave a Lonstnuction Noise
Manegement Plan prepared by  qualified acoustica! consultant
that contains a set of sive-specific podse attenuation mersures te
further reduce censtrection impacts 2ssociated with extreme

Prior to Approval

25
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When
Beguired

shrouds) will be uged for Project eqguipment and trucks during
construciion wherever feasidle. for example, exbaest mufilers
on paewmatic tocis can iower noise leve’s by ug 1o sheout 10
©HA and =xternal pokets can kewer noise levels by up o about
S daA.
HNoise contred blankets will e utilized on the budding structure
as the building iz arected %o redece noise emiassion foosm the
site. The use of noise control bisnkets will perticulasly be
targeted to cover the euels of the building that have line of
saght with the windows of adjacent receptars;
Construction equipment will be positoned zs faraway from.
noése-sensitive recepbors as possible. The Progect site is
surrcunded by hard surfaces, and therefere, for every
doubling of the Bistance batween a given receptos and
construction equipment, noise will ke redeced by
appraximately §d8A.
b, Public Notification Reguired
The Estrict’s construction centractar shall notify groperty
owriers and cocupants focated within 300 feet of the corstriction
activities at jexst 14 calendar da2ys pries to coOMMERCing extreme
raoise gererating acthnties, The pubic notice shall provide the
estimated start and erd dates of the exireme noissz generating
activities and describe npise atbenuation measuras to be
implemented.

Transpartation /Traffic L : S
£A-19: Constructios: Activity in the Public Right-of-Way Price to Approwsd of Construction

o Olvstruction Parmyit Requined

The Bistrict sha¥ obtain an obstruction permit from the City of
Cakiand priorto placing any temporary conrstruction-related
obstructon in the public nght-of-aay, including City streets and
sidewalks.

b. Fraffic Controd Plon Reguired Prior to &pproval of Lonstruction

I the svent of ehstructions te vehicie or bicycle travel lanes, the
Déstrict sha¥ submit a Traffic Control Plan to the City for raview
and appraval prior to obtaining an obstruction permit. The
District shal submit evadence of City approval of the Traffic
Lontrod Plan with the zpplacation For an obstruetion germit. The
Traffc Centrad Plan shall contain 2 set of comprehensive taffic
controd measives for auto, transit, bicycke, and pedestrian
getaurs, including detour signs if required, lane claosure
procedures, signs, cones far drivers, and designated construction
aceess routes. The District shiall implement the appreved Plan
guring constracdon.

£ Bepaoir City Streets Prics to Building Completion
The Gistrict sha$i repsir any damage to the aublic rght-of way,
irciuding stoeets and sidewalks caused by Project construction at
hasfher mxpense. Alj damags that is 2 threet to public heaith oo
ssfety shali be repaired immiediatedy.

Utifities and Service Systems

LA-20: Construction snd Demalition Waste Beduction and Prics to Approved of Constnaction
Recyding:
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EXHIBIT F

CONSTRUCTION SCHEDULE

Attached is a detailed Project Construction Schedule with a duration no longer
than the Contract Time, and with specific milestones that Developer shall meet.

[To be attached at time of GMP.]
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PROJECT LABOR AGREEMENT
FOR THE
OAKLAND UNIFIED SCHOOL DISTRICTY
And

Building and Construction Trades Council of Alameda County, AFL-CIO ("Councli*})
And Affiliated Local Union Signatories

EREAMBLE

‘fhis Agreemant |8 made and entered into by and between the Oakland Unified School
District ("OUSD* or "District”) togather with contractors and subcontractors who shall
become signatory to this Agreement by signing the "Agreement To Be Bound® {Addendum
*A%), ("Contractor/Employer(s)"), and the Buiding and Construction Trades Council of
Alameda County, AFL-CIO ("Council”) and its affillated Local Unions signatory hereto
{*unilon(s)").

The purpose of this Agreement is to promote efficiency of vonstruction operations for capital
projects funded by OUSD, Including but not limited to Fund 21-Mgasure B, Fund 35-County
School Facilities Pund, Fund 25-Developer Fees, State Prop 39, and QUSD Measure J New
Construction and Modernizotion Projects, by providing for the orderly and peaceful
settlament of labor disputes and grievances without strikes, work stoppages or lockouts,
thereby promoting the public interest in assuring the timely and sconamical complation of
the Project.

The relevant skilled work force requirements described in Education Code section 17407.5
as that statute relates to the commitment that a skilled and trained workforce will be used
to perform the Project(s), is deemed to have been established by any Contractor becoming
@ signatory to this Agreament.

RECITALS

WHEREAS, the timely and successful completion of the Project is of the utmost importance
to the District; and

WHEREAS, large numbers of workers of various skills will be required in the performance of
the construction work, Including those to be represented by the Unlon(s) signatory to this
Agreement employed by Contractor/Employar(s) who are also signatories to this
Agreement; and

WHEREAS, it Is recognized that on a project of this magnitude with multiple contractors and
bargaining units on the job site at the same time over an extended period of time, the
potential for work disruption is substantial without an overriding commitment to mintain
continuity of work; and

OUSD PLA, page 1
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1.4  “Apprentice” means an individual registered and participating as an apprentice in a
Joint Labor/Management Apprenticeship Program approved by the State of
Califernia, Department of industrial Relations, Division of Apprenticeship Standards.

1.5 “Completion” of work on a project means that point at which the District has
determined that the work to construct the project Is in ail respects 100% complete
and that all contract drawings, warranties, certificates, manuals and data hava been
submitted and training completed in accordance with the contract documents.
Bivislon of State Architect approval is not required for a determining that a project Is
compiets.

1.6  “Construction Contract”™ means the public works or improvement contract(s),
including design-bid-build, design-build, lease-leaseback or other contracts under
which construction of the Projact |5 done, which will be awarded by the Distriet and
which are necessary to completa the Project, including subcontracts at any tler.

1,6  “Contractor/Employer(s)" means any individual, firm, partnership or corporation, or
combination thereof, inciuding joint ventures, and their successors and assigns, that
is an independent business enterprise and enters Into @ contract with the District or
any of its contractors or subcontractors at any Her, with respect to the construction
of any part of the Project under contract terms and conditions approved by the
District and which Incerporate this Agreement.

1.7  "Coordinator” means a designated Agent(s) of the district with authority to act
pursyant to this Agreement,

1.7  “Council” means the Building and Construction Trades Council of Alameda County,
AFL-CIO.

1.8  “Master Labor Agreemenmt” (“MLA“) means the Master Collective Bargaining
Agreerrient of each craft Union{s) signatory to this Agreement, incorporated herein
by reference, of which a copy of the most current wversion, inciuding any
armendments shall be made available the District upon requast,

1,9 “"Project" means a work of improvement for the construction of projects described In
saction 2.3,

1.10 “Scte Operator” means a licensed contractor with no employées and exempted by
the Contractor’s State License Board from the requirement to carry workers’
compensation Insurance. (See: Californis Business and Professions Code section
7125.)

1.11 "Trust Fund{s)” means an agreement for an established vacation, pension or other
form of deferred compensation plan, apprenticeship, health banefit, and worker
protection and assistance funds established by an applicable Master Labor
Agreement.

1.12 “Union(s)” means the Bullding and Construction Trades Council of Alameda County,
AFL-CI0 and any affiliated Labor Organization signatory to this Agreement, acting on
their own behalf and on behalf of thelr raspective affilistes and member
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materials testing and inspection, where such testing and inspection is a classification in
which a prevailing wage determination has been published,

2.4.1 This Agreement shall apply to any start-up, calibration, commissioning, performance
testing, repair, operational revisions to systems and/or subsystems performed on
covered work after Project Completion, unless the covered work It is performed by
District employees.

2.4.2 This Agreement covers all on-site fabrication work over which the District, or its
contractor(s) or subcontractor(s) possess the right of control (including work done
for the Project in any temporary yard or area established for the Project.).
Additionally, it s agreed hersby that this Agreement covers any off-site work,
including fabrication work necessary for the Project defined herein, thet is covered by
a current MLA or local addenda to @ National Agreament of the applicable Union(s)
that is in effect as of the execution date of this Agreement.

2.4.3 The fumishing of supplies, equipment or materials which are stockpiled for later use
shall not be covered by this Agreement. However, construction trucking work, such
as the delivery of ready-mix, asphalt, aggregate, sand or other fill material which sre
incorporated into the construction process as well as the off-hauling of debris and
excess fill, material and/or mud, shall be covered by the terms and conditions of this
Agreement,.

2.4.5 It Is agreed that the District shall require all Contractors of whatever tier who have
been awarded contracts for work covered by this Agresment, to accept and ba bound
by the terms and conditions of this Project Agreement by executing the Letter of
Assent (Attachment A) prior to commencing work. The District shall sssure
compliance with this Agreement by the Contractors. 1t is further agread that, where
there is a conflict, the terms and conditions of this Project Agreement shall
supersede and override terms and conditions of any and all other national, area, or
focal collective bargaining agreements, except that work covered by this Agreement
within the following craft jurisdictions shall be performed under the terms of thelr
National Agreemants as follows: tha NTL Articles of Agreement, the National
Stack/Chimney Agreement, the Natlonal Cooling Tower Agreament, and the Natlonal
Agreement of Elevator Constructors, and any instrument calibration work and loop
checking shall be performed under the terms of the UA/IBEW Joint Nationat
Agreement for Instrument and Control Technidians, with the exception that Artices
¥, VI and X1 of this Agreement shall apply to such work. It & understood that this,
together with the MlLAs, is 3 seff-contained, stand alene, Agreement and that by
virtue of having become bound to this Project Agreement, neither the District nor the
Contractors will be obligated to sign any other local, area, or nationat agreement.

2.5 ‘The on-site Installation or application of all items shall be performed by the creft
having Jurisdiction over such work as set forth under the provisions of this
Agreement; provided, however, it is recognized that installation of speciaity items
which may be furnished by the owner of the Profect or 3 tontractor shali be
performed by construction persons employed under this Agreement who may be
directed by other personnel in a supervisory role.
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ARTICLE 3

EEFECT OF AGREEMENT

3.1 By executing the Agreement, the Union(s) and District agree to be bound by each
and all of the provisions of the Agreement.

3.2 By accepling the award of a construction contract for the Project, whether as
contractor or subcontractor, the Contractor/Employer(s) agrees to be bound by each
and every provision of the Agraement and agrees that it will avidence its acceptance
prior to the commancament of work by executing the Agreemant To Be Bound in
thae form attached herato as Addendum A.

3.3 At the time that any Contractor/Employer(s) enters into 8 subconiract with any
subcontractor providing for the performance of a construction c¢ontract, the
Contractor/Employer(s) shall provide a copy of this Agreemaent to said subcontractor
and shall require the subcontractor as a part of accepting an award of a construction
“subcontract to agree in writing to be bound by each and every provision of this
Agreement prior Lo the commencement of work. The obligations of a
Contractor/Employer(s) may not be evaded by subcontracting.

34 EBach Contractor/Employer(s) shall give written notice to the Union(s) of any
subcortract involving the performance of work covered by this Agreement within
either seven (7) days of entering such subcortract or before such
Contractor/Employer(s) commences work on the Project, whichever occurs first.
Such notice shall specify the name, address, phona number, and tha California State
License Board license number of the Contractor/Employer{s). Written notice at a Pre-
Job Conference shall be deemed wrilten notice under this provision for those
Contractor/Employer(s) listed and present at the Pra-Jeb only.

3.5 The provisions of this Agreement, including MLA's, shali apply to the work covered by
this Agreement, notwithstanding the provisions of any other local, area andfor
national agreements which may conflict with or differ from the terms of this
Agreement. Where a subject covered by the provisions of this Agreement is aiso
covered by a MLA, the provisions of this Agreement shall prevail. Where a subject is
coversd by the provisions of a MLA and fs not covered by this Agreement, the
provisions of the MLA shall prevail,

3.6 (a) With regard to any Contractor/Employer{s) that is Independently signed to any MLA,
this Project Labor Agreement shall in no way supersede or prevent the enforcement
of any subcontracting clause contalned in such MLA, except as specifically set forth in
subsection {b) of this Section 3.6, Any such subcontracting clause in an MLA shall
remain and be fully enforceable between each c<raft union and its signatory
employers, and no provision of this Project Labor Agreement shall be interpreted
andfor applied in any manner that would give this Project Labor Agreement
precedence over subcontracting obligations and restrictions that exist between craft
unions and their respective signatory employers under an MLA, except as specifically
set forth in subsection (b} of this Section 3.6.
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Exhibit H to Facilities Lease Page H 8
Hillcrest Finishing Kitchen Project



slowidowns of any kind, fer any reason, by the Union{s) or employees
employed on the Project, at the job site of the Project because of a dispute on
the Project or on any other District construction projects otherwise exempted
or excepted under Article 2 from this Agreement.

5.1.2 As to employees employsd on the Project, there shall be no tockout of any
kind by a Contractor/Employer(s) covered by tha Agreement,

5.1.3 If a master collective bargaining agresment expires before the
Contractor/Employer(s) completes the performance of the Construction
Contract and the Union(s) or Contractor/Employer(s) gives notice of demands
for a new or modified master collective bargaining agreement, the Unlon(s)
agrees that it will not strike on work covered under this Agreement and the
Union(s) and the Contractor/Employer(s) agree that the expired master
collective bargaining agreement shall continue In full force and effect for work
covered under this Agreement untll @ new or modified master collective
bargaining agreement Is reached. If the new or modified master collective
bargaining agreement provides that any terms of the master collective
bargaining agreement shall be retroactive, the Contractor/Employer(s) agrees
to comply with any retroactive terms of the new or modified master collective
bargaining agreement which are applicable to employees who were employed
on the projects during the interim, with retroactive payment due within seven
(7) days of the effective date of the modified Master Agreement.

5.1.4 Withholding employees for fallure of a Contractor/Employer(s) to
tender timely Trust Fund(s) contributions as required in accordance with
Article 16 and/or for failure to timely meet its weekly payroll is not a violation
of this Article 5; however, the Union(s) shall give the affected
Contractor/Employer(s) and the District written notice seventy two (72) hours
prior to the withholding of employees when repeated failure to tender Trust
Fund(s) contributions has occurred. There shall be forty-eight (48) hours’
notice when repeated fallure to meet weekly payroll has occurred, or when
paychecks are determined to be nonnegotiable by a financial Institution
normally recognized to honor such paychecks, For purposes of this section,
repeated fallure means fallure to meet payroll obligations on at least 2
separate occasions. Union{s) shall stop withholding employees within 24
hours of Contractor/Employer curing its contribution or paycheck violations.

Shoukl a Conmtractor/Employer{s) performing work on this Project bé
delinquent in the payment of Trust Fund(s) contributions required under this
Agreement, the Unlon{s) may request that the  general
Contractor/ Employer(s) igsue  joint  checks  payable to the
Contractor/Employer(s) and the appropriate empioyee benefit Trust Fund(s),
on behalf of the employee(s) until such definquencies are satisfied. Any Trust
Fund(s) claiming that a Contractor/Employer(s) is delinquent in its fringe
benefit contributions to the Trust Fund(s) will provide written notice of the
alleged delinquency to the affected Contractor/Employer(s), with copies to the
General Contractor/Empiloyer(s) and the District. The notice will indicate the
amount of delinquency asserted and the pericd that the delinquency covers.
1t Is agreed, however, with respect to Contractor/Employer(s) delinquent in
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5,2.3 The Arbitrator ghail notify the parties by facsimile, emall or telephone of the
place and time for the hearing. Said hearing shall be completed in one
sesslon, which, with appropriate recesses at tha Arbitrator's discretion, shall
not exceed twenty-four (24) hours unless otherwise agreed upon by all
parties. A failure of any party to attend said hesrings shall not delay the
hearing of evidence or the issuance of an award by the Arbitrator,

5.2.4 The sole issue at the hearing shall be whether or not 8 violation of Articie 5,
Section S.1 of the Agreement has occurred, The Arbitrator shall have no
authority to congider any matter of justification, explanation or mitigation of
such violation or to award damages, which issue is reserved for court
proceedings, if any, The award shall be Issued In writing within three (3)
hours after the cloge of the hearing, and may be Issued without a written
oplnion. If any party dasires a written opinion, one shall be Issued within
fitteen (15) days, but ita (ssuance shall not delay compliance with or
enforcement of the award. Tha Arbitrator may order cessation of the violation
of this Article and other appropriate refief and such award shali be served on
all parties by hand or certified mail upon issuance. Should a party found in
violation of this Article foll to comply with an Arbitrator’s award to cease the
violation, the party in violstion shall pay to the affected party as liquidated
damages the sum of ten thousand dollars ($10,000.00) per shift for which it
falled to comply, or portion thereof, until such viclation is ceased. The
Arbltrator shall retain jurisdiction to resolve any disputes regarding the
liquidated damages claimed under this section.

5,2.5 Such sward may be anforced by any Couit of competent jurisdiction upon the
filing of this Agreement and all other relevant documents raferred to above in
the following manner. Written notice of the filing of such enforcement
proceedings shall be given to the other party. In the proceeding to obtain a
temporary order enforcing tha Arbitrator's award as issued under Section
§.2.4 of this Article, all parties walve the right to a hearing and agree that
such proceedings may be sx parte. Such agreement does not waive any
party's right to participate in 8 hearing for a final order or enforcement. The
Court's order or orders enforcing the Arbitrator's award shall be served on all
partles by hand or delivered by certified mail.

5.2,6 Any rights created by statute or law governing arbitration proceedings
inconsistent with the above procedure, or which Interfere with compliance,
are waived by the parties.

5.2.7 The fees and expenses of the Arbitrator shall be divided equally between the party
instituting the arbitration proceedings provided in this Article and the party afleged to be in
breach of its obligation under this Article.

ARTICLE &
WORK ASSIGNMENTS AND JURISDICTIONAL DISPUTES

6.1 The assignment of Covered Work will be solely the responsiblity of the
Contractor/Employer(s) performing the work involved; and such wark assignments
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(a) A listing of each Contractor{s)’s scope of work, including the estimated start
and completion dates;

(b) A listing of all sub-contractors performing work under the direction of sach
Contractor(s) participating In the preconstruction conference;

(¢)  The estimated number of craft workers required {o perform the work;

(d) A copy of the signed Letter of Assent for each Contractor(s);

(e) A listing of 8} Sole Operators performing work on the Project and subject (o
Article 13.2 of this Agreement.

7.3  Review Meetings - In order to ensure the terms of this Agreement are being fulfilled
and all concerns pertaining to the Prime Contractor(s), the Unlon(s), and the
Contractor(s) are addressed, the Prime Contractor(s), General Contractor(s) and
Secretary-Treasurer of the Council or designated representatives thereof shall meet
on a perodic basls during the term of construction.

ARTICLES

8.1 Consistent with the MLAs, the Contractor/Employer(s) shall retain full and exclusive
authority for the management of thelr operations, including the right to direct their
work force in their sole discretion. No rules, customs or practices shall be permitted
or observed which limit or restrict production, or limit or restrict the working efforts
of employees except that lawful manning provisions in the MLA shall be recognized.

ARTICLE 9
WORKRULES
9.1  Work rules shail apply as set forth in the applicable MLA.

ARTICLE 10

10.1 The parties to this Agreement shall establish a four (4) person Joint Administrative
Committes, This Committee shall ba comprised of two (2) represantatives selected
by the District and two (2) representatives selected by the Council. The District and
the Coundil shall designate alternates who shail serve In the absence of designated
representatives for any purpose contemplated by this Agreement. The Joint
Administrative Committee shall meet quarterty, or at the request of either Party to
this Agreement to review the implementation of the Agreement and the progress of
the Projects. It shalt be the responsibility of the Coordinator to convene and facilitate
the quarterly meetings and any other meetings requested by the Parties,

10.2 The Joint Administrative Committee shali appoint a Joint Administrative
Subcommittee consisting of cone District representative and one Union(s)
representative for the purpose of convening to confer in an attempt to rescive a
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working days after such referral (or such longer time as is mutually
agreed upon by the representatlves on the Joint Administrative
Subcommittea) to confer in an attempt to resoive the grievance. If a
Unlon(s) is party to the grievance, regardless of which party has
initiated the griavance procesding, prior to the meeting of the Joint
Administrative Subcommittee, the Union(s) shall notify its
International Union Representative(s), which shall advise both parties
if it intends on participating in the meeting. The participation by the
International Union Representative In this Step 3 meeting shall not
delay the time set herein for the meeting, unless otherwise mutually
agreed by the parties. IF the dispute is not resoived by the Joint
Administrative Subcommittes, it may be referred within flve (5)
working days by either party to Step 4,

At the time & grievanca is submitted under this Agreement of any
MLA, the Unlon{s) may request that the District withhold and retain an
amount from what is due and owing to the Contractor/Employer(s)
against whom the grevance is filed, sufficlent to cover the damages
alleged in the grievance, should the Union(s) prevail.

The amount shall be retained by the District untif such time as the

or otherwise resoived, and the retalned amount shali be paid to
whomever the partles to the grievance shall decide, or to whomever
an Arbitrator shall so order.

Step 4: In the event the matter remains unriésolved in Step 3, either
Party may request, within five (5) working days, that the dispute be
submitted to arbitration, The time Jimits set out in this procedure may,
upon mustual agreement, be extended. Any request for arbitration,
request for extension of time Hmits, and agreement to extend such
time limits shall be in writing.

Step 5: The Partles agree that the Arbitrator who will hear the
grievance shall be selacted from the following: Willam Riker, Robert
Hirsch, and Barry Winograd, The partlies shall flip a ¢oin to determine
who shall strike the first nama and shall then alternately strike names
from the list and the last remalning name shall be the neutral third
party Arbitrator who shall resolve the dispute in a final and binding
manner, Should a Party to the procedure fait or refuss to participate
in the hearing, if the Arbitrator determnines that proper notice of the
hearing has been given, sald hearing shall proceed to a defauit award.
The Arbitrator’s award shall be final and binding on all Parties to the
arbitration. The costs of the arbitration, induding the Arbitrator’s fee
and expenses, shall be borne equally by the Parties. The Arbitrator's
decision shali be confined to the guestion(s) posed by the grievance
and the Arbitrator shall not have authority to modify amend, after, add
to, or subtract from, any provisions of this Agreement,
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13.1.5 have the ability tv perform safely the basic functions of the applicable trade;
and

13.1.6 be an Oakland Resldent at least six months prier to the award of the contract
for which they are being dispatched.

B, Oaklandg Certifled Small Locat Contractors may request by name, and the Unfon{s) shall
honor, referral of parsons who have appiled to the lotal unlon for Project work and who
demonstrate the following qualifications:

13.1.6 possess any license andfor certifications required by state or federat law for
the Project work to be performed;

13.1,7 have worked a total of at least five hundred (500) hours in the construction
craft during the prior three (3) years;

13,18 were on the Contractors’ active payroli for at least forty-five (45) out of the
one hundred forty (140) calendar days prior to the contract award,; and

13.1.9 have the abliity to parform safely the basic functions of the applicable trade.

13.2 A Sole Dperator, as defined In this Agreement under section 1.10, self-performing
work on & covered Project shall not be required to request dispatch from the union
hall with jurisdiction over the Sole Qperator's work. However, if the Sole Operator
hires sny additional empioyses subsequent ko starting work o & covered Projact, the
Sole Operator will be treated as the core employee ang any subsequent employee(s)
will be dispatched from the hiring hall. 8efore hiring an employee(s) on the Project,
the Sole Operator mwst request permission from the JAC through the Coordinator
and provide evidence of compliance with CLSB and Workers Compensation
requirements. For purposes of this Agreement, Trucking Sole Operators will be
treated as the core employee, but must nevertheless be dispatched from the hiring
hall, will ba axempt from trust fund obligations but must pay representationai fees,
All Scle Operators, Including truckers, must sign this Agreement’s Letter of Assent
prior to starting work on g covered Project

13.3 The Union will first refer 1o such Local or Non-jocal Contractor/Employer{s)one
employee from the hiring hall out-of-work list for each affected craft and will then
refer one of the Core Employees who meet the listed qualifications, This referral

met or until such Contractor has hired five (5) Core workers, whichever occurs
first. Thereafer, ali additional employees in the affected trade or craft shail be
hired exclusively from the hiring hall out-of-work list{s). Employees shall be laid
off in the same one-for-one manner in the inverse order of their hiring. For the
duration of the Contractors’ work the ratic shall be maintained and when the
Contractors’ workforce Is reduced, Employees shalt be faid off in the same ratic of
core employees to hiring hall referrais as was applied in the initial hiring.
Contractors signatory to 3 Local, Regional, and/or National coliective bargaining
agreement(s) with Signatory Union(s) hereto shall be bound to use the hiring hall
provisions contained in the relevant MLA of the affected Union(s), and nothing in
the referral provisions of this Agreement shall be construed to supersede the local
hiring hall provisions of the MLAs as they relate to such Contractors.
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District and the Unions shall make good faith efforts to assist the Conlractor in
reaching this goal.  In cases of alleged noncomplilance, the issue may be initiaity
referred to the JAC for resolution, If the JAC can make no resolution, the issue may
then be referred to the grievance preocedure descrided in Atide 11 for a final and
binding determination. For purposes of resolution of any dispute arising under this.
Sectlon or Article, the District shall be considered a party-In-interest with full right of
participation in the arbltration proceeding.

14.4 In accordance to the MLA dispatch procedures, the Contractors must take, and
require their subcontractors to take, the followlng good faith steps to deamonstrate
that they have made every effort to reach the Local Hiting Goals:

14.4.1 The Contractors shall attend the scheduled pre-job meetings Identified in
Article 7. At this meeting, the Contractor must submit written workforce
projections and projected man-hours on a craft-by-craft basis, consistent with
the Contractor’s bid proposal, In the event the pre-job meeting Is walved,
the Contractor must submit written workforce projections to the Cocrdinator
within five (5) days.

14.4.2 Within one week of the Issuance of the Notice to Proceed, the Contractors
shall meet with the District to review and approve the Contractor's
compliance plan for reaching the Local Hiring and apprentice Goals, using the
required compliance plan form provided by the District.

14.4.3 The Contractors shall submit coples of hiring hall dispatch requests and
résponses to the Coordinator within ten (10) days of Coordinator’s request at
any point during the execution of the Project,

14.4.4 The Contractors shall immediately contact the District if a union hiring hall
dispatcher, upon request of the Contractor, is unable to dispatch locad
Residants.

14.4.5 The Contractors shall use the "Name Cail,” "Rehire” or other available hiring
hall procedures to reach goals and shall provide documentation of such
requests to the Coordinator upon request per subsection.

14.4.6 The Contractors shall use community based organizations from tha list
approved by the District and the Councll as a resource for local iabor
resources, If a union cannot provide local Residents as requested.

14.4.7 The Contractors shall sponsor local Residents as defingd herein for
apprenticeship, when possible.

14.4.8 The Contractors shall maintain records for each Residant of Oakland/District
who was referred but not hired along with an explanation why the worker was
not hired. tpon request, such records shall be made avallable for review by
the District, Coordinator, and JAC for the duration of the Covered Projects.

14.4.9 The Contractors shall document participation in any focal employment training

programs and submit documentation of such to the Coordinator within ten
{10) days if requested by Coordinator,
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a. For the purposes of meeting the goals established in Sectlon 15.2 and 15.3, a
Contractor may qualify for up to one-half {1/2) of the goal by employing
Oakland resident apprentices, especlally District graduates on non-Covered
work the Contractor is performing at the same time it is working on.Coversd
Project. In order to receive such credit, the Contractor must submit request
for off-site credit along with supportive documentation such as but pot limited
to certified payroll reports to the Coordinator. No credit for other work will be
allowed until the Contractor has received written approval from the
Coordinator.

b. For the purposes of meeting the goal established In Section 15.2, District
apprentices hired to perform Covered Project who have graduated and
become journeypersons may continue to be counted towards the goal for the
duration of the Covered Project or untll such time as they are laid-off in the
normal course of worker reductions at the end of the contractor's scope of
work, whichever is sooner, In order to recefve such credit, the Contractor
must submit request for graduated apprentice credit along with supportive
documentation such 23 but not limited to certified payroll reports to the
Coordinator,

15.4,. For each Covered Project, 2 Contractor and/or its subcontractors must hire at least
one (1) Qualifying Apprentice (as described in 15.6a) for the first one milion dollars
($1 million) of construction bid value. For each additional five million dollars ($5
milllon) of construction bid value (beyond the first $1 milllon), a Contractor and/or
its subcontractors must hire at least one (1) additional Qualifying Apprentice.

a. A Contractor shall make a good faith effort to maximize the Covered Project
hours for the Qualifying Apprentices and shall report those hours to the JAC
through the Coordinator, which will evaluate those good faith efforts. A
Contractor cannot hire more than one (1) Qualifying Apprenticss exclusively
for a single trade to satisfy the hiring goals in this section unless approved by
tha JAC.

. A Contractor shall make all requests for apprentices in writing. The Contractor
shall report the number of Qualifying Apprentices, date of hire and hours
worked to the Coordinator as well as any Information about the Contractor’s
hiring efforts. The Coordinator will evaluate such information to determine
whether the Contractor has acted in good faith to comply with thig séction,

¢. In accordance with the dispatch procedures of the MLAs, eath Signatory
Union will be responsible for dispatching/referring Distriet residents as
Qualifying Apprentices to a Contractor on a priority basis i they are available,
capeble and willing to work on Covered Project. If apprentice(s) ars not
available, a Contractor shail be free to obtain Qualifying Apprentices from the
District.

d. The Coordinator will track all Contractor requests for District Qualifying
Apprentices and the Unlon responses to such requests. Coples of the written
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e. If the Union fails to meet the goails of the revised Plan, the Coordinator may
recommend to the JAC that the Union be referred o the grievance procedure
outlined in Article 11,

f. At any time before referral arbitration, the Unlon will have the opportunity to
make a satisfactory settlement agreement with the District,

15.7. Sanctions may be imposed for fallure to mieet, or demonstrate "good falth" eMort to
maeet, any of the gosls In this Article. In cases of alleged noncompliance, the issue
may be referred to the JAC for resolution. If & majority of the JAC can make no
resolution, the issue may then be referred to the grievance procedure of Article 11
(Grievance Procedure) for submission to an arbitrater for a final and bincing
determination. For purposes of resolution of any dispute arvsing under this Section,
the District and the Coordinator shall be considered 8 party-in-interest with full right
of participation in the arbitration proceeding.

ARTICLE 16
PRE-APPRENTICESHIP PROGRAMS

16.1 District and Unions are fully committed to workforce development, promoting local
hiring and growing a pipeline of future empioyees who are Oaldand residents to work on
District capital projects funded with Oakland voter approved bonds. In order to achiave
these goais the Partles hercby establishes the Construction and Buliding Trades Pre-
Apprenticeship Program.

The Construction and Buliding Trades Pre-Apprenticeship Program is:

a. A pathway similar to the Oakland College & Carear Readiness For All Fund, ako
Measure N, In that it will create career based learning and real-world work
experiences for Oakiand students;

1. Will offer intensive, Individualized support to create conditions for all students to
succeed; and

2. Will ensura that students who are Interested in construction and building trades have
the skills and knowledge necessary for Union apprenticeship programs.

The specific goais of tise Construction and Bullding Trades Pre-Apprenticeship Program ara:
to Increase high school graduation rates, decrease the high school dropout rate, increase
high school students’ readiness to succeed in college and career and to create a local
workforce to work on District capital projects.

16.2 In order to implement the Construction and Building Trades Pre-
Apprenticeship Program, the District shall:
16.2.1 Establish and fund & Summer Pre-apprenticeship Internship Program and a 3+

year School Year Pre-Apprenticeship Program. The goal is to create summer pre-
apprenticeships for at least thirty students at workforce development In the Bullding Trades,
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signatory to the MLAs with the respective trades shall continue to pay all trust fund
or other contributions as outlined in such M{A's.

Wages, Hours, Terms and Conditions of Employment: The wages, hours and other
terms and conditions of employment an the Project shalt be govermed by the MLAs of
the respective Lirdon{s), coples of which shall be made available upon request to the
District to the extent such MLA Is not inconsistent with this Agreement.

17.2 Holidays: Holidays shall be established as set forth in the applicable MLA,
ARTICLE 18
18,1 The employees covered by the terms of this Agreament shall at alf times, while In the
employ of the Contractor/Employer(s), be bound by the reasonable safety rules and
regulations as established by the Distdct and Contractor/Employer(s) and In

accordance with OSHA/Cal-OSHA, Thesae rules and reguiations will be published and
posted at conspicuous places throughout the Project,

18.2 in accordance with the requirements of OSHA/Cal-OSHA, it shall be the exclusive
responsibility of each Contractor/Employer(s) on the Project to assure safe working
conditions for Its employees and compliance by them with any safety rules contained
herein or established by the Contractor/Employer(s),

18.3 A convenient supply of cold and potable drinking water shall be provided by the
Contractor/Emplover(s).

18.4 The Contractor/Employer(s) and Unlon(s} agree that the work site shall be s drug
free workplace. Parties agree to recognize and use the Substance Abuse Prevention

ARTICLE 19

HELMETS 7O HARDHATS

19.1 The parties recognize a deslre to facilitate the entry into the Bullding and
Construction Trade Union{s) of Veterans who are Interested in careers In the bullding
and construction industry, The parties agree to utilize the services of the Center for
Military Recruitment, Assessment and Vateran's Employment {(hereinafter "Center”)
and the Center's “Helmets to Hardhats”™ progam to serve as a3 resource for
preliminary orientation, assessment of construction aptitude, referral Lo
apprenticeship programs or hiring halls, ceunseling and mentoring, support network,
employment opportunities and other needs as [dentified by the parties.

19.2 The Unlon(s} and Contractor/Empioyer(s) agree to coordinate with the Center to
participate in an integrated database of Veterans Interested {n working on this
Project and of apprenticeship and employment apportunities for this Project. To tha
extent permitted by law, the Union(s) will glve credit to such Veterans for bona fide,
provable past experience.
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OAKLAND UNIFIED SCHOOL DISTRICT

R
James Har;'is. Presidant, Board of Education Date
W Yo
Antwan Wilson, Superintendent Date

BUILDING AND CONSTRUCTION TRADES COUNCIL
OF ALAMEDA COUNTY, AFL-CIO

Andreas Cluver, Se

PPROY

i B
L
Jdgadeline P, Minor, Legal Advisor

tary-Treasurer

{ Vs

SIGNATORY UNION(S)
Asbestos Workers, Local 16 By: e .
Boilermakers, Local 549 By:

Bricklayers & Allied Craftsmen, Local 3 By: - _—

Cament Masons, Local 300 By: R =
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United Association of Journeymen and
Apprentices Fitting Indusiry, Underground
Uity & Landscape, Local 355

Unhed Association of Steamifitters,
Pipefitters, Plumbers, & Gas Fitters,
Local 342

tiorthern California Carpenters
Reglonal Coundt (on behalf of Carpenters,

Local 713, Carpenters, Local 2236, Lathers,

Local 68L, Milwrights, Local 102,
Pile Drivers, Local 34)

District Councll Mo, 16 Northern
Californda International Unlen of
Palnters & Allied Trades (on behaif of
Auto & Marine Printers, Local 1176,
Carpet & Linoleum Layers, Local 12,
Glaziers, Architectural Metal

& Glassworkers, tocal 159;

Painters & Tapers, Lol 3)
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ADDENDUM A
AGREEMENT TO BE BOUND

The undersigned party confirms that It agrees and assents to comply with and to be bound
by tha Project, [NAME OF PROJECT LABOR AGREEMENT] as such Agreement may, from time
to time, be amended by the parties or interpreted pursuant to its terms.

By executing this Agreement To Be Bound, the undersigned party subscribes to, adopts and
agrees to be bound by the written terms of the legally established trust agreements, as set
forth in Article 17.1, specifying the detailed basis upon which contributions are to be made
into, and benefits made out of, such Trust Fund(s) and ratifies and accepts the trustees
appointed by the parties to such Trust Fund(s). The undersigned party sgrees to execute 3
separate Subscription Agreement{s} when such Trust Fund(s) requires such document(s).

Such assent and obligation to comply with and to be bound by this Agreement shall extend
to &l work coverad by sald Agreement undertaken by the undersigned party for the [NAME
OF PROJECT], The undersigned party shall require ail of its subeontractors, of whatever ther,
to become simiiarly bound for all their work within the scope of this Agreement by signing
an ldentical Agreement To Be Bound,

This letter shall constitute a subscription agreament, to the extent of the terms of the letter.

Dated:

Project:

Signature of Authorized Officer

Name of Contractor/Employer(s)

Csie #

Authorized Officer & Title

Contractor/Employer(y) Address

Area Code Phone
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OAKLAND UNIFIED SCHOOL DISTRICT

Board Policy
BP 7115

Capital Program / Construction Refated Local, Small Local and Small Local Fesident Business
Enterprise Program { 2014 L/SL/SLRBE)

Background

In order to provide economdc opportunity for its residents and businesses and stimulate economic
development, the Qakland Unified School District (“District™) implemented in December of 2008 a
program that has directly impacted how public funds are spent. The 2008 program, commonly referred
to as the Local, Smal Local and Small Local Residert Business Enterprise Program (2008
S/S1/SLEBE) has proven to be a great success, stinmlating economic development through the support
and empowerment of the local community, especially groups that have historically been placed at a
disadvantage. The Distnct’s primary goal under the 2008 L/SL/SLRBE was fo partner with the locat
comnmunity and demonstrate its leadership by hamessing local resources in order to achieve maximum
local benefits.

The 2008 L/SL/SLEBE established a twenty percent (20%) mandatory local participation requirement
on all District contracts and professional service agreements. The ensuing years have demonstrated
that the Program was an overwhelming success, most particularly on District construction projects and
construction related professionat services agreement, demonstrating that there is more than sufficient
capacity among Oakland comstruction industry businesses to increase the mandatory participation
thresholds for construction related solicitations.

District Policy Effective February 1, 2014

Therefore, the Bistrict amends the 2008 L/SL/SLRBE {2014 L/SL/SLRBE) to require fifty percent
{50%) mandatory focal participation on all District capital program / constuction related contracts and
professional service agreements.

There is a fifty (50) % muninmum participation recuirement for all formally bid public works
construction contracts over $45 000" and formally solicited constnuction related contracts professional
services contracts, including, but not limited to, architects, construction managers, inspectors, testing
labs and geotechnical engineers, over $84,100°. All informal construction contracts below $45.000
and all informal construction related professional services contracts below $84,100.00 will include
outreach to certified local firms such that a minjonm of three locat certified finns are included in the
solicitation.

'The District uses the alternative bidding procedures of the Califormia Uniform Public Construction Cost Accounting Act.,
Pub. Coniract Code, § 22000, et seq., the “CUPLCAA™
? Subject to annual increases pursuznt to Public Contract Code 20111(a).
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OAKLAND UNIFIED SCHOOL DISTRICT
Administrative Regulations
AR 7115

Capital Program / Construction Related Local, Smail Local and Small Local Resident Business
Enterprise Program ( 2614 L/SL/SLRBE)

Background

In order to provide economic opporiunity for ifs residents and businesses and stimulate econoniic
development, the Oakland Unified School Distriet (“District”} implemented in December of 2008 a
program that has directly impacted how public funds are spent. The 2008 program, commeonly referred
to as the Local, Small Local and Smalt Local Resident Busmess Enterprise Program (2008
$/SL/SLRBE}) has provei to be a great success. stimulating economie development through the support
and empowerment of the local community, especially groups that have historically been placed at a
disadvantage. The Distriet’s primary goal under the 2008 L/SL/SLRBE was to partner with the local
conununity and demonstrate its leadership by hamessing local resousces in ordei to achieve maximum
local benefits.

The 2008 L/SL/'SLRBE established a twenty percent (20%) mandatory local participation requirement
on all District contracts and professional service agreements. However, following implementation of
the 2008 L/SI/SLRBE. the ensuing years have demonstrated that the Program was an overwhelming
suecess, most particularly on District construction projects and construction related professional
services agreement, demonstrating that there is more than sufficient capacity among Oakland
construction industry businesses to increase the mandatory participation thresholds for construction
related solicitations.

District Policy Effective February 1, 2014

Therefore, the District has resolved to amend the 2008 L/SL/SLRBE (2014 L/SL/SLRBE) te
require fifty percent (50%) mandatery local participation on all District capital program /
construction related contracts and professional service agreements. The Amended 2014
L/SL/SLRBE program still provides for preference points on construction related professional services
contracts and bid discounts on construction contracts. (up fo 5 points or 5%) as the proposer’s level of
local, small loeal and small local resident business participation increases.

There is a fifty (50) % minimum participation requirement for all formally bid public works
construction contracts over $45.000' and formally solicited construction related contracts professional
services contracts. including, but nol lmifed to, architects, constniction managers, mspectors, testing
labs and geotechuical engineers, over $84,100°. Al informal construction contracts below $45,000
and all infonnal construction related professional services contracts below $84.100.00 will mnclude
outreach to certified local firms such that a minimum of tlree local cerified finns are mcluded in the
solicitation. Specifics of the new policy are detanled vnder the “Program Guidelinies” section below,

! Please note: The District uses the alternative bidding procedures of the Californin Uniform Public Construction Cost
Accounting Act.. Pub. Contract Code, § 22000, ef seq.. the “CUPCCAA™
* Subject io amal increases pursvant to Public Conmract Code 2011 14a).
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7) Tixed office — A fixed office 15 dedicated office space. owned or leased by the local business, in
an established, non-portable bulding where regular work pertinent to the contract is conducted.
For smatl local business certifications. the fixed office shall be the primary business location of the
business. For small Jocal business and small local resadent business cerfifications, 2 residence may
qualify as a fixed office provided that all the following conditions are met: (a) the business
conducted in the residence complies with all applicable City of Qakland zoning regulations
relating to Home Occupations; and (b) the residence is the pnmary business Iocation of the
business and contributes not less than 51% of the gross feceipts of tusiness. A fixed distibution
point is a non-portable warehouse or an ovtside shipping yvard owned or leased by the local
business, where shipping. receiving and the owner and employees regularly and exclusively
conduct distribution of goods and commodsties on behalf of the business.

8) Imformal professional services contracts — For purposes of establishing a threshold for
determining the application of the I/SL/SLRBE Program only, informal professional service
confracis are valued at o undertheammt;earsﬂn’eshofdpwmant to Public Contract Code
Section 20111(a). (For 2014 the threshold is $84.100.00. subject to anmal adjustments). For
informal professional services contracts, 75% off the work shall be awarded to small local fimms or
stinall local resident firms.

9} Local Business Enterprise {LBE) — An Oakland business (a) with 2 substantial presence in the
District’s  geographic bouadanies (b) fully operstonal for 12 consecutive ‘months and{c) a valid
business tax certificate.

10)Local Certified Trucker — A business, locally owned and operated within the Disirict’s
peographic boundanies, engaged in transporting goods on trucks to or from a specified location and
hoids a valid cettification as a trucking contractor.

11) Local Manufacturer - A firm that operates or maintzins a factory or establishment located within
the District’s geopyaphic boundaries that produce on the premises the materials or supplies
purchased.

12) Public works contract - Aay constructson, alieration, demolition, or repar work done under
contract and paid for in whole of in patt with public funds.

13)Size Standard - One factor used o defermine a small business. The District follows the Size
Standard utilized by the Ciiy of Oakland’s certificaizon process.

14) Small construction contracts - For purposes of establishing a threshold for defermining the
application of the L/SL/SLKBE Program only. small construction contracts are vafued at $45,000
and under. For informaily bid saull construction contracts, 75% of the work shall be awarded to
small local or small locat resident firms.

15) Small Local Business Enterprise (SLBE) —A business that (a) meets the Size Standard set by the
City of Oakland for smali businesses; (b) is an independent business headquartered in the Pistrict’s.
geographical area; (c) has 2 substantial presence wathin the Distnct’s peographic boundaries; (d) 15
a full operation conducting business for at least 12 consecutive months, and; (e) holds a vahd.
business tax certificate.
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professional services contracts below $84.100.00 nmst include onfreach to certified Jocal finms such
fhat the respondent can demonstrate that a minimum of three jocal certified firms were included in
the solicitation.

The 50% local business participation requirement nrst be met with 2 maximum participation of 25%
for Local Business Enterprises {LBE) and a minimumn pasticipation of 253% for Smali Local and Small
Local Resident Business Enterprises (SLBE / SLRBE). Any percentage combination of SLBE’s and
SLRBE may be used te calculate the full 50% requirement. In the case of construction projects where
trucking is wagranted, 50% of the total trucking dollars nmist be allotted to certified (Oakland) Local
Trockers.

Prior to the issuance of 2 formal mvitation for tad. the Distrct shall insure that there are at least three
certified businesses listed in the industry, trade or profession that constifutes a major category of work.
If at least three L/SL/SLRBEs are not certified, then the requirement may, subject to the discretion of
the Pstrict, be waived, or the 50% requirement nzay be re-set from 50 % ali the way to 0%, depending
on the particular cucamstances at time of bid

The District’s awarding authority shall request an availability analysss if there is reason to believe that
the availability of certified firms will not satisfy the 50% requirement The request must be made in
time for completion prior to issuing an invitation for bids, request for proposals or any other
soliciiation.

Coniractors are required to submit 3 completed Subcontracter Listing on the fonm provided by the
District with the bid solicitation The Subcontractor Listing provides the Distnct with a format Hst of
subcontractors, the trade orf service area to be provided, hid amounts and cerification status on
businesses that will be used on the project.

The Subcontractor Listing will be used by the District to calculate the level of certified local business
participation Unless a requirement is waived doe to limited availability, the determmation of
responsive and responsible will inchide meeting the 30% minimum participation requirement.

For purposes of determining that the 50% L/SL'SLRBE business participation minimum 15 met and is
valid, the District is currently utilizing the cestification process, as amended in 2012, developed by the
City of Oakland pursuant to its Local and Small Local Profit and Not for Profit business Enterprise
Program

Each prime or lead contractor is urged fo obtain, from each certified subcontractor, a copy of either the
certification letter or certificate issued by the City of Oakland. The certification letter and certificate
inchude the certification number and date of expiration

Lentifications must be cumemt and valid prior to the submiftal due date in order for the local
participation to count toward meeting the 0% businesses participation requirement. Certification
status is confirmed during the compliance evaluafion process.

Bid discounts are awarded for every 10% of additional contract dollars attributable to certified firms

aver the 50% minimum threshold requirement for responsive bids. No more than five percent (5%) in
additional bid discounts or three (3) additional preference points may be earned.

Page 3 of 17

Exhibit I to Facilities Lease Page I 8

Hillcrest Finishing Kitchen Project
DWK DMS 3196440v1



Maintaining Participation

Incentives are eamed based on the level of participation proposed prior to the award of a contract.
Once a project begins, it is imporiant to achieve and maintain the partidpation for which incentives
were earned. Prime Contractors and consultants must maintain the L/SL/SIRBE percentages
indicated at the time of a contract award and throughout the term of the contract.

Should the prime contractor or consultant fail to maintain the L/SL/SIRBE partidpation listed at the
time the contract is awarded; the District may impose a penalty equal to the amount that should
have been awarded to the listed 1/SL/SLRBE businesses, andfor may stop the work upon approval by
the full Board of Education. The Prime contractor shall be afforded the opportunity to request a due
process hearing befora the assessment of penalties and/or any decision to stop the work.

tf the District modifies the original scope of work, the contractor must make reasonable efforts to
maintain the time of bid L/SL/SLRBE participation for which incentives were earned. If change orders
affect only one discipline, staff may use their discretion to allow adjustments to L/SL/SIRBE
percentages for the change order portion of the work. Upon request, Eistrict staff will help firms to
determine methods of maintaining percentages.

Substitution of Listed Subcontractors (Construction Contracts)

Unless otherwise specified in the confract documents, and in accord with Califormia law, Prime
contractors who have entered into a confract agreement with the District cannot substitute a listed
subcoatractor, inchuding any listed L/SL/SLRBE used to meet participation requirements, without
prior approval of the District

The District will grant substifution of a listed subcontractor on the following conditions:

1. A-written staiemient from the listed sub confractor agreeing to the substitution,

2. When the listed sub coniractor has been given a reasonable opportunity to execute a coniract, yet
fiails to, or refuses fo execute a wriften confract when such written contract is based upon the
District's conditions and scope of work,

’3. Whea a histed sub contractor becomes iasolvent,

When the listed sub contractor fails or refuses to satisfy confractual agreements,

S When the listed sub contractor fails to meet contract insurance requirements, or

6. When the District or the duly authorized officer determines that the work performed by the listed
sub contractor is substantially unsatisfactory, or not in accordance with the contract agreement or
that the sub confractor is substanhally delaying or distupting the progress of the work.

Prior to the approval of the prime consultant request for substitution the District shall give notice, in
writing, o the listed sub contractor, of the Prime contractor's request for substitution and/or the reason
for such request The sub contractor who has been so netified shall have five (5} worlang days in
which to submut to the District wriften objections to the substitation Failure to file such wntten
objection shall constitute the sub contractor’s consent to the substitufion.

If wriften objections are filed, the District shall give written notice of a heanng date to the pnime and

sub contractor withm five (3) working days. At the heaning the prime and sub confractor will present
their cases and the Heanng Officer will make a determination
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the amount-paid to snch worker for each calendar day or portion thereof for which the worker was paid
less than the compensation required to be paid under the provisions of this agreement.

Local Subcontractine Qutreach

To ensure full disclosure of confracting and subconfracting opporiunities available through the
Oakland Unified School District, each of the District’s awarding departments nrust post contracting
opportunities on the District’s website, www.ousd.ogg

The District is in collaboration with the City of Oaldand. Office of Contract Compliance &
Employment Services, which maintains a list of certified for profit and not-for profit businesses and
organizations. The fist is divided by trade or profession and includes contact information as and if the
certification type is either Local Business Enterpnise (LBE) or a Small Local Business Enterprise
(SLBE). In addition. the District, through its Local Compliance Officer, maintains a list of Small
Local Business Enterprises (SLBE's) which are also owned by residents of City of Oakland (SLRBE).
Fach agency conducting a construction related solicitation is required to obtain responses fromi
certified firms appropriate to the nature and scope of the particular solicitation. Upon request, mailing
lists of certified firms.

Jolnut Venture eements

A business that is bidding or competing for District construction related contracts may associate with a
certified Small Local or Smalf Local Resident business to compete for contracts as a joint venture, and
thereby mieet the mandatory participation requirements of the L/SL/'SLRBE policy. (The association of
a Local Business Enterprise with a non-local business will not qualify as a joint venture under this
Program, however, an LBE that associates with 3 SLBE or SLRBE will receive an additional 2% - 2
point preference over a non-local / SLBE/SLRBE joint venture association.) A joint venture should be
betwecnhwmhneswuhlhcsamdwcrphneuhcmng as required by the awarding department.
Approved Joint ventures will receive up to the maximum bid discount credit on construction and
professional services contracts, as detailed in the Program Incentives Section of this Policy, above,

The parties mmst agree to enter into the relationship for at least the life of the project.

lam J{ Tennar
A Jomt Venture must submit a Joint Veniure Agtmn: two weeks prior to the bid due date,
Fach agreement must include, but not limited fo the fallowing:
Detailed explanation of the financial contribution of each partner,
List of the personne] and equipment used by each partper;
Detailed breakdown of the responsibilities of each partner;
Explanation of how the profits and losses will be distributed,
Descrption of the bonding capacity of each parer, and
Management or incentive fees available for any one of the partgers (if any).

L

10

“ommercially Usefil Fuaictions Parformed by Joint Vennire Partmars.
Each JV partmer nust perform a “commercially use function™ as that terny is defined berein. A
SLBE/SLRRBE that relies on the resources and personnel of a non-SLBE/SLRBE finn will
oot be deemed to perform a "commercially useful fanciion™.
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ENDPart 1

PartIL
Certification

The foliowing is the centification process utilized by the City of Oakland. It is printed in its entirety,
adopted without modification and incorporated by reference into the Ozkland Unified School District’s
Local Business Policy. The Board of Education reserves the right, as deemed appropriate, to develop
the District’s own, independent cemtification process, which shall supersede the City of Oakland’s
criteria. In addition, the District shall adopt 2 proof of residency process (similar to that used for
enrolling students in Oakiand Unified School District schools) 1o verify that the criteria for Smatl
Local Resfderst Business Enterprise certifications are met. (A list of documents that will be required
by the District as proof of residency can be found at the end of this Part I1.)

Cityv of Oaldand Certification Criteria

The City of Oakland now certifies both for-profit and not-for-profits operations. Certification criteria
apply to both for profit and not-for-profit orgamizations.

1. An established operation located and doing business or operating within the geographical

boundaries of the City of Oakland.
2. Fully operational for at least twelve (12) comsecutive months prior fo applying for
certification
Page 11 of 17
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f Listing in the telephone book:

10. Small focal businesses must present or make available copies of federal tax retumns showing
gross Tevenues for the three most recent fiscal years in order for the City to deterniine
compliance with established business size standards.

(emﬁcaﬂon Eligibility Standards

"Thefol!ou.mgmﬂsshaubemcdbyﬂmcuytodamdaﬁxmmammdcmolkdb}r
one or more owness or businesses and eligible for certification as a Small Local Business Enterprise:

1. An eligible small local business shall be an independent business. The ownership and
control of the SLBE shall be real, substantial and continning and shall go beyond the pro
forma ownership of the firm as reflected in its ownership documents  The small local
business owner shall enjoy the customary incidents of ownership and shall share in the risks
and profils commensurate with their ownership inferests, as demonstrated by an
examination of the substance rather than form of arrangements. Recognition of the
business as a separate entity for tax, corporate of local status purposes is not necessarily
sufficient for recognition as an SLBE. In detenmining whether a potential SLBE is an
independent business, the City shall consider all relevant factors, including the date the
business started, the adequacy of iis resources for the work of the contract, and the degree
to which financial, equipment leasing and other relationships with non local firms.

[

The owner(s) of the small local business nxust also possess the power to direct or cause the
direction of the management and policies of the firmm. Also, the owner shall make the day-
to-day, as well as major decisions on matters of management, policy and operations. The
fiom shall not be subject to any formal or infornial restrictions, which limit the customary
discretion of the owners. There shafl be no restrictions that would prevent the focal
business owners, without the cooperation or vole of any non-local owners, from making a
bustiiess decision of the fimn (i.e. bylaws provisions, partnership agreements or charter
requirements for cunmlative voting rigits)

s  Where the actual nanagement of the finm is contracted out to individuals other than the owness,
those persons who have the ultimate power to hire and fire the managers are, for the purposes of

» The contribution of capital of expertise by the focal owner(s) fo acquire their interests in the firm
shall be real and substantial
s Newly formed firms and firms whose owpeship and/or control have changed since the date of the

advertisement of the contract are closely scrutinized to defermine the reasons for the timing of the
formation of or change in the fim.

s A previous and/or contimuing employer-eniployee relationship between or among present owners

are carefully reviewed to ensure that the employee-owner has management responsibilifies and
capabulities.
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analysis, recommendation and nofification as to the stafus of the application to cerfify or deny
certification will be conducted within 10 working days after the site visit.

During the process of certification, the City may review any dorumentation or mnformation it deems
necessary to detenmine whether the applicant meets the definition of a local business set forth in the
section 201 of this document.

To ensure complete and accurate determination i a timely fashion, if 15 requested that all potential
LBE/SLBE participants subont an apphcation for certification a miniomim of three (3) weeks prior fo a
bid opening or submittal of a proposal. In order to recertve LBE or SLBE credit for listed
subcontractors and suppliers certifications mmrst be complete and existing at the date and time of bid
opening or submittal due dafes.

Certification with another agency does not constifute certification with the City of Oakdand. The City
reserves the nght to approve LBE/SLBE status ffom other government or City agencies. Firms or
individoals who knowingly submat filse information concemning their IBE/SLBE business status are
subject to action of actions for fiaud under the State and Federat False Claims Act and will be debarred

from bidding on firtare City work for a period of three (3) years.

Other Considerations
In addition to the above the City shall give special consideration to the following circumstances in
determining eligibility:

* Newly formed firms and firms whose ownership and/or control have changed since the date of the
advertisement of the contract are closely scrufinized to determine the reasons for the timing of the

fonmation of or change in the firm.

& Previous and/or confinuing emplover-employee selationships befween or among present owners are
carefully reviewed to ensure that the employee-owper has management responsibilities and
capabilities.

* Any relationship Detween an LBE/SLBE and a business that is not an LBE/SLBE, which has an
interest in the LBE, is carefully reviewed to determune if the mierest of the non-1 BE conflicts with
the ownership and control requirements.

s A joirt veniure is eligible for certification if the L.BE/SLBE partner of the joint venture meets the
standards for an eligible LBE. The LBE partaer is responsible for a cleariy defined portion of the
work to be performed and shares m the ownership, confrol, management responsibilifies, risks and
profits of the joint venture. The City Attomey’s office must approve joint venhuwe agreements.

« The mentor and protégé must be certified prior to the submitial of 2 menfor-protégé agreement for
approval.

Re-Certification

A City of Oalkdand certification is valid for a period of two years, unless otherwise specified At the
end of the certification period (October and g‘qml) the business may apply for re-ceriification
Notwithstanding the above, the City may require re-submuftal of cumrent documentation and
information i the event a LBE/SLBE cerfification 1s challenged.
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Appeal
Any finn that believes that it has been wrongfully denied ceptification as an LBE/SLBE or joint
venture may file an appeal in wiiting. The written appeal must be signed and dated..

The appeal shal! be filed no later than 30 days after the date of dental. The City may extend the time
for filing, or waive the time limit in‘the inferest of justice. The City may specify in writing the reason
for so doing,

Third parties, who have reason to believe that another firm has been wrongfully denied or granted
cettification as an LBE/SLBE or joint venture, may advise the City in writing. This information is not
considered an appeal.

The City ensures a prompt investigation, and may at its discretion; decertify the LBE/SLBE or joint
veniure pending the outcome of the investigation.

END Part I

Part ITI

OAKLAND UNIFIED SCHOOL DISTRICT

Senall Locaf Resident Busiiess Friterprise

{"“SLRBE™

Supplemental Certification Documentation

The following will be required to qualify as a SLRBE under OUSD’s Local Business Progran::

Any three (3) of the following dated within 90 days. Must reflect the business owners’
CURRENT residential address:
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DISABLED VETERAN BUSINESS ENTERPRISE
PARHICIPATION POLICY

OAKLAND UNIFIED SCHOOL DISTRICT
DISABLED VETERAN'S BUSINESS ENTERPRISE REGULATIONS AND LOCAL HIRING REQUIREMENTS

For Construction Contracts

PART I. GENERAL
1.01 PURPOSE

A. To be eligible for an award of a construction caontract, each bidder must agree to comply with the following
Local Hiring and Disabled Veterans Business Enterprise (DVBE) requirements authorized by the Oakland
Unified Schooi District {*District™). The following Information is only a summary of the requlrements and the
Prime Contractor [s responsible for and must comply with all the detaiks contained in the District Policy.

B. The District Policy is incorporated by reference as though fully set forth herein and provides that the failure of
any bidder or contractor to comply with these requirements shall be deemed a material breach of vontract.
Copies of the District’s Local Hiring and DVBE Policy are available upon request at the Oakland Unified 5chool
District, Facilities Planning and Construction, 955 High Street, Qakland, C4, 94601,

The goals are as follows:

Disabled Yeteran, 3%; Local Hiring, 50% of hours worked on a craft by craft basis, 100% of the
apprenticeship hours, as set forth in Article XIV.I and XIV.IV.{ of the Project Labor Agreement ("PLA"}
sdopted by the District. The Prime Contractor's complance with the Local Hiring and PLA Workforce
Development fund requirements shall be monitored by the PEA administrator, and compliance with the
District’s DVBE requirements shall be monitored by the District’s Labor CompHance consultant or officer.

€. CGuestions regarding these Rules and Regulations and the accompanying forms for Construction Contracts
should be directed to: OAKLAND UNIFIED SCHOOL DISTRICT ¢fo Juanita Hunter at 510-535-7044. Written
responses should be addressed to: 955 High Street, Oakland, CA 94601,

D. information from the CA Department of General Services on Disabled Veteran Business Enterprises can be
found ondine at: http://www.pd.dgs.ca.gov/smbus

1.02 SUBMISSION OF FORMS

The following forms must be submilted with bids for projects of more than $15,000. These forms must be
submitted by ail Prime Contractors as specified in the invitation far Bid, The tnvitation for Bid will specify the DVSE
and local hiring goals for each bid. Bids will not be opened uatil the submittal deadiine of the DVBE forms. YThe
District reserves the right to request information regarding the racial and ethnic composition of a contractor’s
work force for information and record keeping purposes anfy,

A, QUSD Form 1: Prime Contractor Method of Compliance

This Form must be completed by the Prime Contractor detalling how hefshe will comply with the District’s
DVBE requirement called for in the Invitation for Big: otherwise hisfher bid will be deemed non-
responsive, The final determination of compliance will be based on the contract amount taking into
account the District’s acceptance or rejection of any alternates|

OAKLAND UNIFIED SCHOOL DISTRICT DVBE POLICY
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A camplaint of discrimination or noncompliance concerning DVBE participation initiated by any panty after
contract award will be processed ih accordance with District Policy,

1. If the District Contract Compliance Consultant determines that there Is cause to helleve that
2 contractor has failed to comply with any of these requirements, the District’s Contract
Compliance Consultant shall attempt to resolve the noncompiiance through concillation.

2. If the noncomptiance cannot be resolfved, the District’s Contract Compliance Consulftant shalk
submit to the contractor and the District Board of Education a written Finding of Non-
Compliance. The contractor shall be given ten (10) calendar days to appeal the Finding to the
Board of Education otherwise the Finding is final.

B. Willfut or Bad faith Noncomplisnce

1. if the District’s Contract Compliance Consultant determines that there is couse 10 belleve that
any construction-related professional service provider, contractor, or subcontractor has failed 1o
comply in good faith with any of these reguirements of District Policy, or contract provisions
pertaining to DVBE utiiization, tha District’s Contract Compliance Consultant is empowered to
conduct an Investigation. After affording the contractor notice and an opportunity to be heard,
the District’s Contract Compliance Consuitant may impose sanctions for each violation. These
sanctions shall include but are not limited to:

a. If the contractor is a DVBE, deletion from OUSD's kist of DVBE certified entities and advise
identified agencies of the District’s actions.

b, Declare the contractor non-responsive and ineligible te receive the award.

c. Declare the contractor an irresponsible bidder and disqualify the contractor from eligibility
for providing goods or services to the District for a period of five {5} years, with a right to
review and reconsideration by the District after two {2) years upon showing of corrective
action indicating violations are not likely to recur.

d. Determine that the contractor has wilifully falled to comply with the provisions of District
Policy and Impose as liquidated damages whichever js the greatest of:

1}  An amount equal to the contractor's net profit on the contract.
2} Ten percent {10%) to the total amount of the contract,
3) One thousand dollars {$1,000.00).

2. The contractor or subcontractor evay within ten (10} calendar days appeal the District’s Contract
Compliance Consultant’s decision to the District Board of Education which may sustain, reverse
or modify the Contract Compliance Consultant’s findings and sanctions imposed, or take such
other action as will effectuate the purpose of this program.

An appeal by an aggrieved business under this subsection shall not stay the Contract
Administrator's findings.

3. The Oistrict’s Contract Complanca Consultant may require such reports, information, and
documentation from contractors as are reasonably necessary to determing compliance with the
requirements of District Policy.

4, The Oistrict's Contract Compliance Consuftant shall send 3 written notice to the Facilities
Planning and Management Office te advise the District’s Contraller that a2 determination of bad
faith non-compliance has been made and that all payments due the contractor shall be withheld

CAKLAND URIFIED SCHOOL DISTRICT DVBE POLICY
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DUSDO FORM 1: METHOD OF COMPUANCE
DVBE SUBCONTRACTOR/SUPPLIER CONSTRUCTION CONTRACTS,
Note: DVBE information is being collected for record keeping and informational purposes only and will not be considered in the award of contract.

DVBE DOLLAR PARYICIPATION OF BIO/PROPOSAL. This section is to be completed for all Prime Contractor’s bid over $15,000.0¢ and for all madifications to that contract.
Disabled Veteran Contractors clalming preference and all other Prime Contractors must complete the following and comply with the required percentage of DVBE
subcantiactors or meet the gaod effort for bids over $75,000.

PRIME BIDDER: CONTACT PERSON:

ADDRESS:
PHONE NUMBER: FAX NUMBER: TOTALBIO:

PROJECT NAME OR DESCRIPTION:

A. List your DVBE subcontsactors/suppliers. If the sobcontractor has a subordinate subcontractag, list the subardinate on the line tollowing the subcontractor In brackets, e.g.
[ABC Peinting) and complete the information for both. in the appropriate DVBE column, eater the dollar amount and fill in the Ethnicty Code and Gender Code. If the
subcontractor or supplier is a woman and not an ethnic minosity, please add a separate page stating thls fact.)

8. Enter the totai in Line B for each column,

C. Enter the dollay amount of the bid 1o be performed by non-DVBE firms,

D, Enter the dollar amount of the bid to be performed by the Prime Contractor,

E. Enter the sum af the column totals in Line 8, C, and O,

NOTE: Please be aware that the final determination of DVBE compliance is made based on the contract amount resulting from the Oistrict’s acceptance or rejection of

alernates.
BASE BID/PROPGSAL ALTERNATE #1 ALTERNATE #2
DOVBE DVBE DVBE
LIST DVBE subs/suppliers AA H A MA AA H A NA AA A H NA
w W w w W W W w w w w W
A. Subcontractor or Supplier, Location $ s s 5 s $ 3 $ s $ N 3 H $ $
1.
2.
3.
4.
5.
6.
7.
8.
&,
OXKLAND UNIFIED SCHOOL DISTRET DVBE POLKCY
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1 deciare, under penalty of perjury under the laws of the State of California, that | am ulilizing the above DVBE subcontractors and subcantracter’s amounts as reffected in the
bl documents for this project.

£
OwnerfAuthorized Representative (Signature/ Print} Title Date
GAKLAND UNIFIED SCHOOL DISTRICT DVBE POLICY
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CUSD FORM 2
SUBCONTRACTOR CERTIFICATION OF DISABLED VETERAN BUSINESS ENTERPRISE PARTICIPATION
To be completed by OVEE Subcontractor/Supplier or Subordinote Subconiractor/Suppliers.
Note: DVBE Information is collected for record keeping and Informational purposes only.

PART | « IDENTIFICATION (INFORMATION (check one)

PRIME SUBCONTRACTOR NAMEL

Subcontractar/Supplier:
A firm directly employed
by & prime contractor.

Subordinate Subcontractor/supplier:

A firm empioyed by subcontracior/supplier

NAME OF FIRM:

CITY, STATE, ZIP:
DISTRICT PROJECT NAME:

[YELEPHONE NUMBER:

BUSINESS ADDRESS:

PART Il — DVBE PARTICIPATION

Subcontractors/Suppilers employed by orchitecturol, engineering, environmentol, land surveying or construction
management firms complete this port after pour employer Is selected by the School District,

A. After reading the Definitions of the reverse side, check the appropriate Business Enterprise designation of or
your firm. Enter the dollar amount of the bid/proposal in the applicabie Base Bid/Preposal and/or Altesnate
column(s).

B, List your DVBE subardinate subcentractorfsuppliers: if you need additional space, use a separate page. Check
their appropriate Business Enterprise designation. Enter the dollar amount of their bid/proposal in the
applicable Base Bid/Proposal and/or Alternate column(s). All those listed must alse complete on of these
forms.

€. Enter the non-DVBE dollar amount Included in your bid/proposal under the applicable Base Bid/Progosal
and/or Afternate column{s}.

D. Enter the Total of the Base Bid/Proposal and each Alternate colurnis).

Business DVBE Base Alternate Alternate Alternate Alternate Alternate
Enterprise Bidf #1 42 #3 #4 45
$Propos | $ 5 $ 3 $
al
A4 | A | H| NA
4. Your Fiem
.
Subcontractor or
Supplier
C. Non DVBE Participation
OAKLAND UNIFIED SCHOOL DISTRICT DVBE POLICY
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OAKLAND UNIFIED )
SCHOOL DISTRICT

Community Schoals, Thiiving Students

DIVISION OF FACILITIES PLANNING & MANAGEMENT ROUTING FORM

Project Information

Hillcrest Finishing Kitchen Project | Site |17 |

Basic Directions
Services cannot be provided until the contract is fully approved and a Purchase Order has been issued.

Attachment | [JProof of general liability insurance, including certificates and endorsements, if contract is over $15,000
Checklist [CIworkers compensation insurance certification, unless vendor is a sole provider

Contractor Information

Contractor Name Vila Tulum JV Agency’s Contact | Henry Vila

OUSD Vendor ID# | V071741 Title Project Manager

Street Address 590 South 33 Street City [Richmond | State [CA [Zip | 94804
Telephone 510-236-9111 Policy Expires |

Contractor History Previously been an OUSD contractor? X Yes [ No [ Worked as an OUSD employee? [] Yes X No
QUSD Project # 13175

Date Work Will End By
(not more than 5 years from start date) 1-23-2019

1-11-2018

T $ Total Contract Not To Exceed $75,000.00

otal Contract Amount

Pay Rate Per Hour (if Hourly) | $ If Amendment, Changed Amount $

Other Expenses Requisition Number
Budget Information

If you are planning to muiti-fund a contract using LEP funds, please contact the State and Federal Office before completing requisition.

Resource # Funding Source Org Key Object Code Amount
9350 Fund 21, Measure J 1279905890 6274 $75,000.00

Date Work Will Begin

Approval and Routing (in order of approval steps)

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your
knowledge services were not provided before a PO was issued.

Division Head ( ) Phone 510-535-7038 | Fax 510-535-7082
1. | Director, Facilities Planning and Management — |7_||\ 1

SlgnatuW M Date Approved / 2 /’ Z 7/ 7‘

Géneral Counﬁé! Departmant/t:»}| Faciljties Planning and Management

S/ LSV TR omeroms | (3]

Deputy Chief, ]’{iﬂﬂazglmﬂﬂﬁ'g)nd Management

3. | signature,” / / —ts o 1 ‘DateApproved ]
|| senior Business Officer, Board ofé:uc{tlon LO( \

4, | Signature { \ \ W Date Approved
President, Board of Education m \

\Y
5. | Signature Date Approved

A999069.P001 Rev, 12/12/2017 THIS FORM IS NOT A CONTRACT



