











there is a recommendation to adjust the rent for joint-use agreements with other public
agencies, District will provide City with 6 months' notice of such iosed rate change.
City may elect to give 60 days' notice to terminate in lieu of accepting rate change.

6.2. City shall pay District prorated Rent for the first month, based on a 30-day month,
upon Commencement Date. Thereafter, City shall pay Rent to District in advance on the
first of each month during the Term, without deduction, set off  ior notice, or demand.

6.3. City acknowledges that late payment by City to District of the Rent and other sums
due hereunder will cause District to incur costs not contemplated by this Agreement, the
exact amount of which will be extremely difficult to ascertain. Such costs include, but
are not limited to, processing and accounting charges. Accordi vy, if Di  zt does not
receive any installment of Rent or any other sum due from City by 4:00 p.m. within 10
days after such amount is due, City shall pay to District, as additional rent, a late charge
equal to 5% of such overdue amount or the maximum amount allowed by law,
whichever is less. The Parties agree that such late charges represent a fair and
reasonable estimate of the costs District will incur because of late payment by City.
Acceptance of such late charge by District shall in no event constitute a waiver of City's
default with respect to such overdue amount, nor prevent District from exercising any of
its other rights and remedies granted hereunder.

6.4. Taxes, costs, expenses, assessments, levies, possessory i it taxes, late
charges, and other charges, and governmental fees, general and speciai, ordinary and
extraordinary, unforeseen as well as foreseen, of any kind or nature whats  er; which
during the Term; assessed, levied, imposed upon, or became due and payable, which
City is required to pay hereunder; together with all interest and penalties that may
accrue thereon in the event of City's failure to pay such amounts; ionable
damages, costs, and attorneys' fees and expenses which District may i r reason of
any default of City or failure on City's part to comply with the terms of this Agreement;
shali be deemed to be additional rent and, in the event of nonpayment by City, District
shall have all of the rights and remedies with respect thereto as District has for the
nonpayment of Rent. The provisions of this Section shall survive the expiration or
earlier termination of this Agreement.

6.5. Any amount due to District not paid when due shall bear ir st at 1.5% per
month commencing 30 days after the due date, but not to exceed the ma) um rate
permitted by law. Payment of interest shall be in addition to any late charges owing
pursuant to this Agreement and shall not excuse or cure any  fault by City ur  r this
Agreement.

7. Utilities. In addition to Rent, City shall pay to District monthly all actual utility costs
incurred for the use of the Modular Building ("Uti  Charges"), on a prorated basis based on
the square footage of the Modular Building relative to the School Site. For purposes of this
Agreement, the Uy Charges include: water, gas, electricity, telephone, data  d
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and maintenance items to any systems that can be completed without wall or floor
removal, in which case these repairs shall be the responsibility of City.

8.4. If District fails to commence work on any of the repairs required to be made by
District under this Agreement within 30 days after written notice of the necessity
therefore, City, in addition to any other rights it may have hereunder, shall have the
right, but not the obligation, to make said repairs on behaif of District and bill District for
the reasonable costs thereof, and District shall promptly reimburse City for the costs
thereof; or City may, at its option, offset such costs against Rent due and owing. If
such repairs are necessitated by an emergency affecting public health and safety, then
City may make such repairs upon reasonable notice.

8.5. District shall have no maintenance or repair obligations with respect to the Modular
Building except as expressly provided in this Section. City expressly waives the
provisions of §§ 1932 (subsection 1), 1941, and 1942 of the Civil Code and all rights to
make repairs at the expense of District as provided in § 1942 of said Civ  Code.

8.6. If City wishes to have any improvements, alterations, work, or  1er services
performed on the Modular Building that are not part of the maintenance or repair
services indicated herein, City shall request that work via the Building & Grounds Work
Order Protocol in Exhibit C.

8.6.1. The type of work that would be subject to this provision includes, f  2xample,
painting that is neither repainting nor painting to bring the facility to its original
condition, new room dividers, installing or removing casework, whiteboards, or other
fixtures, and similar City-requested improvements.

8.6.2. District shall prepare and provide to City an estimate for that work. If City
accepts that estimate, District shall perform that work as indicated in the estimate, and
City shall pay for that work as indicated in the estimate, which shal : due and owing
with the next month's Rent, unless otherwise agreed to in writing by the Parties.

8.7. Scope of Interior Maintenance. Except as expressly provided above, City shall, at
its cost, maintain and repair the Modular Building and surrounding premises, including
the windows, skylights, doors and all door hardware, walls and partitions, ceilings, all
other surfaces visible to the public or City, electrical, plumbing, lighting, heating, and
ventilating and air conditioning systems, in a condition similar to that which exists at the
time City takes possession of the Modular Building. The term "maintain and repair” shall
include routine, regular, or necessary maintenance. If electrical, plumbing, heating, and
ventilating systems can be accessed without the removal of walls or floors, repairs and
maintenance shall be City's responsibility. For example, City shall be responsible for
toilet replacements and clogged toitets while District will be responsible for main sewer
lines that are clogged, damaged, or broken due to no fault of City. City shall have sole
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approval and, if approved by District, then proceeds to draw the plans and
specifications. District shall respond to City with said approval or disapproval within 45
days after District receives a written request 1 architectural plans and drawings from
City. District's approval shall be at District's sole and absolute discretion, and District
may withhold or disapprove of such improvements without reason. As a condition of its
approval, District may require that City agree to remove certain improvements and
restore the School Site to its original condition upon expiration or earlier termination of
this Agreement, and/or provide District with adequate security for such removal.

9.5. Title to removable furniture (including all shelving), equipment, and/or other
personal property placed by City onto the Modular Building, but not affixed thereto, shall
be held solely by City. These items shall remain the personal property of City and shall
not be treated as real property or become a part of the School Site unless District
accepts, or City abandons, any of this personal property at the d of the Term,

9.6. On or before the expiration of this A :ement, or within 30 days after any earlier
termination of this Agreement, City shall remove City's Improvements, at its sole
expense. City shall repair any damage to the School Site and/or Modular Building,
caused by removal of City's Improvements and restc  the School Site and the Modular
Building to good condition, less ordinary wear and tear. If City fails to tim ' remove
City's Improvements, District, upon 30 days' written notice, may either (1) accept
ownership of City's Improvements with no cost to District or (2) remove City's
Improvements at City's sole cost. If District chooses to accept ownership of City's
Improvements, City shall execute any necessary documents to effectuate the change in
ownership of City's Improvements. If District removes City's Improvements, City shail
pay all invoices for the removal of City's Improvements within 30 days of receipt of such
invoices,

10. Supervision. City shall provide adequate and comprehensive supervision of the children
attending Activities when in the Modular Building. City shall follow and adhere to all District
policies and procedures. In the case of a minor accident or injury, City will be responsible for
administering first aid and supplies as necessary. City will report all inCi or injuries to the
site administrator and may be required to complete an accident/incident rt.

11. Use of the Modula  ilding.

11.1, City shall not use the Modular Building for any use other than that specified in this
Section without the prior written consent of District. City agrees to maintain the
Modular Building and to conduct Activities in a manner that meets all federal, state, and
local laws, regulations, and ordinances relating to the Modular Building and to the
operation of Activities; and to comply with all federal, state, and local laws, regulations,
and ordinances, now or hereafter enacted, concerning the Mc  lar Building, the use of
the Modular Building, and/or City's Activities. The effectiveness of this Agreement shall
be subject to City obtaining any and all permits or approvals which may be required in
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by the Parties shall continue in effect. City shall comply with all fingerprinting
requirements set forth in District policy or the Education Code.

12. Inspection of Modular Building. District agrees to provide City with a set of keys for
the Modular Building. City shall permit District and/or its agents to enter the Modular Building
at any reasonable time for the purpose of inspecting the Modular Building and/or exhibiting the
Modular Building to prospective lessees, occupants, purchasers, or mortgagees.

13. Default and Termination.
13.1. Either Party may terminate this Agreement for cause. Cause may include:
13.1.1. Material violation of this Agreement by the other Party; or

13.1.2. Any act by a Party in violation of this Agreement, exposing the other Party to
liability to others for personal injury or property damage.

13.2. A Party exercising its rights under this Section shall give written notice to the other
Party of the event of default giving rise to cause for termination. Said notice shall
specify the nature of the act, omission, or deficiency giving rise to the event of defauit,
and shall specify the action required to cure the default, and a reasonable date, which
shall not be less than 30 calendar days from the mailing of the notice, by which the
defaulting Party must take or commence such action to cure. If the notice specifies only
a commencement date for the cure, the defaulting Party must commence such cure
within the specified time and must diligently pursue the cure to completion within a
reasonable time thereafter.

13.3. If District terminates for cause, City's rights in the Modular B ing shall terminate
upon City's receipt of notice of termination from District following notice and opportunity
to cure as set forth above and City's resultant failure to cure the default. Upon receipt
of District's notice of termination, City shall surrender and vacate the Modular Building in
the condition required under this Agreement, and District may re-enter and take
possession of the Modular Building and all the remaining improvements or property;
eject City or any of City's subtenants, assignees, or other person or persons claiming any
right under, or through, City; eject some and not others; or eject none. This Agreement
may also be terminated by a judgment specifically providing for termination. Any
termination under this Section shall not release City from the payment of any sum then
due District or from any claim for damages or rent previously accrued or then accruing
against City.

13.4. The foregoing provisions are in addition to, and not a limitation of, any other rights
or remedies available to District and/or City.
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the Parties against claims and liabilities arising out of the operation, condition, use, or
occupancy of the Modular Building and all areas appurtenant thereto, including parking
areas. City's comprehensive auto liability policy shall insure all vehicles, whether hired,
owned, or non-owned. City's commercia neral insurance shall be at least as broad as
the Insurance Service Office (ISO) CG 00-01 form and in an amount of not less than
$1,000,000 for bodily injury or death and property damage as a result of any one
occurrence and a $2,000,000 general aggregate policy limit. In addition, City shall
obtain a products/completed operations aggregate policy in the 1ount of ¢  000,000.

The insurance carrier, deductibles, and/or self-insured retentions shall be approved by
District, which approval shall not be unreasonably withheld. Prior to the
Commencement Date, City shall deliver to the Risk Management Office of Di ct a
certificate of insurance evidencing the existence of the policies required hereunder and
copies of endorsements stating that such policies shall:

15.3.1. Not be canceled or altered without 30 days' prior written notice to District;

15.3.2. State that the coverage is primary, and any coverage by District is in excess
thereto;

15.3.3. Contain a cross liability endorsement; and,
15.3.4. Include a separate endorsement naming District as an additional insured.

At least 30 days prior to the expiration of each certificate, and every subsequent
certificate, City shall deliver to District a new certificate of insurance consistent with all
of the terms and conditions required in connection with the original certificate of
insurance as described above.

15.4. During the Term, District shall maintain at its cost a policy of standard fire and
casualty insurance limited to the value of the buildings and improvements located on the
School Site as of the Commencement Date. In the event of loss or damage to the
School Site, the buildings, the Modular Building, or any contents, each of the Parties
hereto, and all persons claiming under each of the Parties, shall look first to any
insurance in its favor before making any claim against 2 other  ty. And to the
extent possible, without adding additional costs, each Party shall obtain, for each policy
of insurance, provisions permitting waiver of any claim against the cther Party for loss or
damage within the scope of the insurance; and each Party, to the extent permitted, for
itself and its insurers, waives all such insurance claims against the other Party.

15.5. During the Term, City shall comply with all provisions of law applicable to City with
respect to obtaining and maintaining workers' compensation insurance. Prior to the
Commencement Date and any renewal of this Agreement and City's occupancy of the
Modular Building, City shall provide District, as evidence of this required coverage, a
certificate in a form satisfactory to District on or before the Commencement Date or
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renewal, providing that insurance coverage shall not be canceled or reduced without 30
days’ prior written notice to District,

15.6. As an alternative to the insurance policies specified above, City may submit
evidence of adequate self-insurance to District, whose approval of self-insurance shall
not be unreasonably withheld or conditioned.

16. Surrender of Agreement Not Merger. The voluntary or other surrender of this
Agreement by City, or a mutual cancellation thereof, shall not work a merger and shall, at the
option of District, terminate all or any existing subleases or subtenancies, or operate as an
assignment to District of any or all subleases or subtenancies.

17. Notices.

17.1. Notices to District. Except as otherwise expressly provided by law, any and all
notices or other communications required or permitted by this Agreement or by law to
be served on, or given to, District by City or any lender described in this Agreement shall
be in writing and shall be deemed duly served and given when personally delivered to
District, to any managing employee of District, or, in lieu of personal service, when
deposited in the United States mail, first-class postage prepaid, and sent by express mail
that allows for tracking, addressed to District at Oakland Unified School District, 955
High St., Oakland, CA 94607, Attn: Joe Dominguez, Deputy Chief Facilities. District may
change District's address for the purpose of this Section by giving written notice of that
change to City in the manner provided in Section 17.2.

17.2. Notices to City. Except as otherwise expressly provided by law, any and all notices
or other communications required or permitted by this Agreement or by law to be
served on, or given to, City by District shall be in writing and shall be deemed duly
served and given when personally defivered to City, any managing employee of City, or,
in lieu of personal service, when deposited in the United States mail, first-class postage
prepaid, and sent by express mail that allows for tracking, addressed to Oakland Pubilic
Library at 125 14th St., Oakland, CA, 94612, Attn: Associate Director. City may change
its address for the purpose of this Section by giving written notice of that change to
District in the manner provided in Section 17.1.

18. Subcontract, Assignment, and Sublease. Neither Party shall assign its rights, duties,
or privileges under this Agreement, nor shall either Party attempt to confer any of its rights,
duties, or privileges under this Agreement on any third party, without the written consent of the
other Party. City shall not sublease any portion of the Modular Building without the prior
written consent of District.

19. Independent Contractor Status. This Agreement is by and between two independent
entities and is not intended to, and shall not be construed to, create the relationship of agent,
servant, employee, partnership, joint venture, or association.
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20. Entire Agreement of Parties. This Agreement constitutes the entire agreement between
the Parties and supersedes all prior discussions, negotiations, anc  reements, whether oral or
written. This Agreement may be amended or modified only by a written instrument executed
by both Parties.

21. California Law. This Agreement shall be governed by; and the  its, ities, and
obligations of the Parties shall be determined and enforced in accordance with; the  vs of the
State of California. The Parties further agree that any action or proce¢ 1g brought to enforce
the terms and conditions of this Agreement shall be maintained in the county in which District's
administrative offices are located.

22, Compliance with All Laws.

22.1. City shall, at City's expense, comply with all requireme s of all governmentai
authorities, in force either now or in the future, affecting the Modular Building; and shall
faithfully observe, in its use of the Modular Building, all laws, regulations,

ordinances of these authorities, in force either now or in the future; including, without
limitation, all applicable federal, state, and local laws, regulations, and ordinances
pertaining to air and water quality, hazardous material, waste disposal, air emission, and
other environmental matters (including CEQA and its implementing regu  ions in its use
of the Modular Building); and all District policies, rules, and regulations, including those
indicated herein in Exhibit D. Specifically, City she comply with the restriction on
chemical usage indicated in Ex! it D.

22.2. The judgment of a court of competent jurisdiction,  City' admission in an action
or a proceeding against City, whether District be a party to it or not, that City has
violated any law, regulation, or ordinance in City's use of the Modular Building shall be
considered conclusive evidence of that fact as between the Parties. If City fails to
comply with any such law, regulation, or ordi  ice, District reserves the right to take
necessary remedial measures at City’s expense, for which City agrees to reimburse
District on demand.

22.3. City shall not cause or permit any hazardous mat il to be generated, brought
onto, used, stored, or disposed of in or about, the Modulai  lilding and any
improvements, by City or its agents, employees, contractors, subtenant, or invitees,
except for limited quantities of standard office, classroom, ar janitorial  plies (which
shall be used and stored in strict compliance with environmental laws). City shall
comply with all environmental laws. "Hazardous material" means any ' irdous or toxic
substance, material, or waste which is, or becomes, regulated by any local governmentai
authority, the State of California, or the United States Gover ent. "Hazardous
material" includes, without limitation, petroleum products, asbestos, PCBs, ai y
material or substance which is (i) defined as hazardous or extremely hazardc Jrsuant
to Title 22 of the California Code of Regulations, Division 4.5, Chapter 11, Article 4, §
66261.30 et seq., (ii) defined as a "hazardous waste" pursuant to § 14 of the federal
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Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq. (42 U.S.C. 6903), or
(iii) defined as a "hazardous substance" pursuant to § 10 of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. 9601 et seq. (42
U.S.C. 9601). "Hazardous materials law" means any statute, law, ordinance, or
regulation of any governmental body or agency (including the U.S. Environmental
Protection Agency, the California Regional Water Quality Control Board, and the
California Department of Health Services) which regulates the use, storage, release, or
disposal of any hazardous material.

23. Cooperation with Other Occupants of the Property. It is understood and recognized
by City that the School Site, of which the Modular Building is a part, will be used by other
parties, including District, and City shall cooperate with the other parties in reaching amicable
arrangements concerning such matters as policing of common areas, custodial services, and
security measures.

24. Attorneys' Fees. If either Party files any action or brings any proceedings against the
other arising out of this Agreement, the prevailing Party shall be entitled to recover, in addition
to its costs of suit and damages, reasonable attorneys' fees to be fixed by the court. The
"prevailing Party" shall be the Party who is entitled to recover its costs of suit, whether or not
suit proceeds to final judgment. No sum for attorneys' fees shall be counted in calculating the
amount of a judgment for purposes of determining whether a Party is entitled to its costs or
attorneys' fees.

25. Waiver. The waiver by either Party of any breach of any term, covenant, or condition
herein contained shall not be deemed to be a waiver of such term, covenant, condition, or any
subsequent breach of the same or any other term, covenant, or condition herein contained.

26. Successors and Assigns. This Agreement shall be binding upon, and inure to the benefit
of, the Parties hereto and their respective heirs, legal representatives, successors, and assigns.

27. Counterparts. This Agreement and all amendments and supplements to it may be
executed in counterparts, and all counterparts together shall be construed as one document.

28. Captions. The captions contained in this Agreement are for convenience only and shall
not in any way affect the meaning or interpretation hereof, nor serve as evidence of the
interpretation hereof or of the intention of the Parties hereto.

29. Severability. Should any provision of this Agreement be determined to be invalid, illegal,
or unenforceable in any respect, such provision shall be severed, and the remaining provisions
shall continue as valid, legal, and enforceable,

30. Incorporation of Recitals and Exhibits. The Recitals and each Exhibit attached hereto
are hereby incorporated herein by reference.
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ACCEPTED AND AGREED on the dates indicated below:

Approved as to Form and Legality:

Deputy City Attorney

G N

@Johns%n—Trammell, Secretary & Su il dent

QOakland Unified School District, General Counsel

wawc

vate
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FILED

- (71 CLERS roved as to Form and Legali
orvict OF THE S, "‘r App ﬁ«’:j to Form and Legality
!H] JUN 29 PH ‘Z: Sk : warnarnu City Attomey's Office V?
"+ .~ OAKLAND CITY COUNCIL o

Résolution No. = 86 8 5 B C.M.S.

Introduced by Councilmember

RESOLUTION AUTHORIZING A LEASE AGREEMENT WITH THE
OAKLAND UNIFIED SCHOOL DISTRICT FOR THE CITY’S USE OF
THE MODULAR BUILDING AT 80 ECHO AVENUE FOR THE
PIEDMONT AVENUE BRANCH LIBRARY FOR A FIVE YEAR TERM
WITH LEASE PAYMENTS OF 52,500 PER MONTH

WHEREAS, since 2012 the Piedmont Avenue Branch Library has been located on
Oakland Unified School District (OUSD) property at 80 Echo Avenue at the Piedmont Avenue
Elementary School; and

WHEREAS, the current lease agreement with OUSD for use of the modular building at
80 Echo Avenue expires September 6, 2017; and

WHEREAS, thé City wishes to continue to operate a public library in this location; and

WHEREAS, the OUSD will lease the facility to the City at $2,500 per month for five (5)
years after the date of full execution of the lease agreement; and

WHEREAS, the OUSD is undertaking a comprehensive facilities master planning
process which may identify standardized rates for agreements and which may call for an
amendment to the proposed lease agreement and an adjustment to the lease payments, and City
staff will seek City Council approval for any increase to the term of the lease or increase in the
lease payments; and

WHEREAS, pursuant to the proposed lease, the City will be responsible for utilities on a
prorated basis based on the square footage of the facility, and maintenance and custodial of the
interior and surrounding premises of the facility; and

WHEREAS, the continuation of the library at this location will benefit not only OUSD
students and area residents, but also others throughout the City; and

WHEREAS, the City desires to lease the property for a five-year period; and

WHEREAS, funding for the lease payments is available for fiscal year (“FY*) 2017 -
2019, in Measure Q Fund (2241); and
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