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Board of Education 

OAKLAND UNIFIED 
SCHOOL DISTRICT 

:le I 

Kyla Johnson-Trammell, Superintendent and Secretary, Board of Education 
By: Vernon Hal, Senior Business Officer 

Joe Dominguez, Deputy Chief, Facilities Planning and Management 

September 27, 2017 

Adoption of Resolution No. 1718-0010 and Approval, Execution and delivery of 
site lease agreement, Facilities Lease Agreement and Other Acts Relating to 
the Construction of the Fremont High School New Construction (Project"), 
Located at 4610 Foothill Blvd. , Oakland, CA. 

Adoption of Resolution No. 1718-0010 and Approval by the Board of Education 
of the Lease Leaseback delivery of the Tenant Improvements for construction 
of the Fremont High School New Construction, through the approval of the Site 
Lease Agreement, Facilities Lease Agreement and related construction 
documents. 

California Education Code section 17406 permits the governing board of a 
school district , without advertising for bids, to lease to any person, firm or 
corporation any real property owned by the District if the instrument by which 
such property is leased requires the lessee to construct on the leased premises, 
or provides for the construction thereon, a building or buildings for the use of 
the school district, during the term of the lease, and provides that title to the 
building(s), and underlying real property, shall vest back in the school district 
at the expiration of the lease. This is known as the Lease-Leaseback method of 
construction delivery, and is an Office of Public School Construction (OPS() 
approved method of the construction and modernization a of California public 
schools. 

100.00% 

The lease Leaseback Agreements before the Board of Education provide for 
CAHILL/FOCON Joint Venture, a California State License Board Licensed 
general contractor, (Developer), will be required to provide a Guaranteed 
Maximum Price ("GMP") for the Project. As part of the District review of the 
GMP, the District will expect to have access to all subcontractor bids, 
allowances breakdown and tracking documents, contingency break-down and 
tracking documents, general conditions breakdown and tracking documents, 
and Respondent's fees. The GMP shall include all cost for labor, materials, 
equipment, overhead and profit, general conditions, contractor contingency 
and allowances, if any, but shall specifically exclude the amount of the District 
contingency. In the event the selected developer realizes a savings on any 
aspect of the Project, such savings shall be acknowledged as a credit to the 
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District. The Facilities Lease will be amended to include the agreed upon GMP, 
if the District proceed with the construction phase of the Project. 
Approve the Site Lease Agreement, Facilities Lease Agreement and related 
construction documents for construction of the Tenant Improvements for the 
Fremont High School New Construction ("Project"). 

Measure J 

• Site Lease 
• Facilities Lease and all Exhibits thereto; 
• Resolution of the Board of Education No: 1718-0010 



RESOLUTION NO. 1718-0010 
OF THE 

OAKLAND UNIFIED SCHOOL DISTRICT BOARD OF EDUCATION 
RESOLUTION SUPPORTING AWARD OF LEASE-LEASEBACK 

AGREEMENTS 

WHEREAS, the Oakland Unified School District (" District") is currently 
undertaking a project known as at the Fremont High School New Construction Project 
(" Project"); and 

WHEREAS, on January 23, 2017, the District's Board of Education ("Board") 
adopted Resolution No. 17-0158, adopted and published required procedures and 
guidelines ("Best Value Methodology") for evaluating the qualifications of proposers 
that ensure the best value selections by the District are conducted in a fair and 
impartial manner pursuant to Education Code section 17406; and 

WHEREAS, the District incorporated the Best Value Methodology in a Request 
for Qualifications and Proposals, which was advertised in the Oakland Post, a 
newspaper of general circulation published in the District, once a week for two 
weeks, commencing on September 28, 2017, and completed on December 31, 
2018, with the latest notice published at least 10 days before the date for receipt of 
the proposals; and 

WHEREAS, the Request for Qualifications and Proposa ls, which was also 
advertised in El Mundo Oakland, a newspaper of general circulation published in the 
county where the project is located, on March 2, 2017, the notice was published at 
least 10 days before the date for receipt of the proposals; and 

WHEREAS, attached hereto as Exhibit "A" to this Resolution are copies of 
the Proofs of Publication; and 

WHEREAS, District staff, in conjunction with District consultants, have 
reviewed proposals for the Project submitted in response to the Request for 
Proposals issued on March 1, 2017 in accordance with the adopted Best Value 
Methodology and taking into consideration the proposers' demonstrated competence 
and professional qualifications necessary for the satisfactory performance of the 
services required ; and 

WHEREAS, the Request for Qualifications and Proposals provided that the 
" [s]elected developer must be able to execute the District's standard form of Site 
Lease and Facilities Lease .. . attached to this RFQ/P ... ;" and 

WHEREAS, Education Code section 17406 provides that " if the selected 
proposer refuses or fails to execute the tendered instrument, the governing board of 
the school district may award the instrument to the proposer with the second highest 
best value score if the governing board of the school district deems it to be for the 
best interest of the school district;" and 

1 
DWK OMS 3090025vl 



WHEREAS, the highest ranked proposer sought changes to the District's 
standard form of Site Lease and Facilities Lease that were not acceptable to the 
District and ultimately did not execute the tendered instrument attached to the 
Request for Qualifications and Proposals; and 

WHEREAS, it is in the best interest of the District to use the funds currently 
budgeted to provide facilities to the deserving students and staff at Fremont High 
School New Construction as soon as possible; and 

WHEREAS, after consideration of all of the proposals, the Board hereby 
awards the Site Lease and Facilities Lease ("Lease-Leaseback Agreements") to 
Cahill/Focon Joint Ventures, who was the second highest best value score according 
to the adopted Best Value Methodology for the Project; and 

WHEREAS, Cahill/Focon Joint Venture. have been prequalified pursuant to 
Public Contract Code section 20111.6; and 

WHEREAS, Education Code section 17406 provides that the school district 
governing board shall issue a written decision supporting it contract award and 
stating in detail the basis of the award. 

NOW THEREFORE, the Oakland Unified School District Board of Education 
hereby resolves, determines, and finds the following: 

Section 1. That the foregoing recitals and the findings are true. 

Section 2. That the District complied with the procedure set forth in 
Education Code section 17406, the Best Value Methodology adopted by the District 
and the Request for Qualifications and Proposals issued by the District. 

Section 3. That it is in the best interest of the District to award to the Lease­
Leaseback Agreements to the proposer with the second highest best value score, 
Cahill/Focon Joint Ventures, who has demonstrated competence and professional 
qualifications necessary for the satisfactory performance of the services required. 

Section 4. That the Superintendent and her designees are authorized 
pursuant to this Resolution to take any and all actions that are necessary to carry out, 
give effect to and comply with the terms and intent of this Resolution. 

[CONTINUED ON THE NEXT PAGE] 
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APPROVED, PASSED AND ADOPTED by the Board of Education the Oakland Unified 
School District on this 27th day of September 2017, by the following vote: 

AYES: 
Jumoke Hinton Hodge, Shanthi Gonzales, Aimee Eng, Jody London, Roseann Torres, 
Vice President Nina Senn, President James Harris 

NOES: None 

ABSTAIN : None 

ABSENT: None 

Attested to: 

Kyla Johnso - rammel l 
Secretary, Board of Education of the 
Oakland Unified School District 

DWK DMS 3090025vl 

James Harris 
President, Board of Education of the 
Oakland Unified School District 
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EXHIBIT “A” 

PROOF(S) OF PUBLICATION 

Starts on next page. 
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EXHIBIT “B” 
 

FINDINGS REGARDING THE AWARD OF THE LEASE-LEASEBACK AGREEMENT 
FOR THE FREMONT HIGH SCHOOL NEW CONSTRUCTION PROJECT 

 
WHEREAS, Cahill/Focon Joint Venture complied with the District’s S/LBE 

policy (BP & AR 7115); and 
 
WHEREAS, Cahill/Focon Joint Venture received 124 out of 125 points for 

Price Points criteria; and 
 
WHEREAS, Cahill/Focon Joint Venture received 187 out of 200 points for 

Technical Expertise criteria; and  
 
WHEREAS, Cahill/Focon Joint Venture received 25 out of 25 points for Safety 

criteria; and 
 
WHEREAS, Cahill/Focon Joint Venture received 41 out of 50 points for 

Schedule criteria; and 
 
WHEREAS, Cahill/Focon Joint Venture received 48 out of 50 points for 

Staffing criteria; and 
 
WHEREAS, Cahill/Focon Joint Venture received 50 out of 50 points for 

Financial Strength criteria; and 
 
WHEREAS, Cahill/Focon Joint Venture’s overall combined score was 475 out 

of 500 points based on the Request for Qualifications and Proposals (RFQ/P) 
evaluation criteria, which was the greatest number of points in accordance with the 
methodology described in the RFQ/P, and was ranked as the best value to the 
District out of the two (2) proposals submitted. 





















35. Time of the Essence 

Time is of the essence with respect to each of the terms, covenants, and conditions of this 
Site Lease . 

36. Force Majeure 

A party shall be excused from the performance of any obligation imposed in this Site Lease 
and the exhibits hereto for any period and to the extent that a party is prevented from 
performing such obligation, in whole or in part, as a result of delays caused by the other 
party or third parties, a governmental agency or entity, an act of God, war, terrorism, civil 
disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and such non­
performance will not be a default hereunder or a grounds for termination of this Site Lease . 

37. Interpretation 

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this 
Site Lease or the Facilities Lease for purposes of construing the provisions of each. The 
language in all parts of this Site Lease shall in all cases be construed according to its fair 
meaning, not strictly for or against any of the Parties hereto. 

IN WITNESS WHEREOF, the Parties have caused this Site Lease to be executed by their 
respective officers who are duly authorized, as of the Effective Date. 

ACCEPTED AND AGREED on the date indicated below: 

Dated: tJ / Z-f , 2017 • I 

OAKLA~~ 

1(\/lft It Johnson-Trammell 
By: Secretary, Board of Education 

Name: ~ 
Titl~ ,--: 

James Harris ~ 
President, Board of Education 

Site Lease 

Dated: _ ___ , 2017 

CAHILL/FOCON JOINT VENTURE 

By~ 

Name: 

Title: 

-

Fremont High School New Construction Project 
DWK DMS 3 164878vl 
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35. Further Assurances 

Pa rties shall promptly execute and deliver all documents and instruments reasonably 
requ ested to give effect to the provis ions of this Facilities Lease. 

36. Recitals and Exhibits Incorporated 

The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are 
hereby incorporated into its terms and provisions by this reference. 

37. Time of the Essence 

Time is of the essence with respect to each of the terms, covenants, and conditions of this 
Faci li ties Lease . 

38. Force Majeure 

A party shall be excused from the performance of any obligation imposed in this Facilities 
Lease and the exhibits hereto for any period and to the extent that a party is prevented 
from performing that obligation, in whole or in part, as a result of delays caused by the 
other party or third parties, a governmental agency or entity, an act of God, war, terrorism, 
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non­
performance will not be a default hereunder or a grounds for termination of this Facilities 
Lease. 

39. Interpretation 

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this 
Facilities Lease for purposes of construing the provisions thereof. The language in all parts 
of this Facilities Lease shall in all cases be construed according to its fair meaning, not 
strict ly for or against any of the Parties hereto . 

IN WITNESS WHEREOF, the Parties have caused this Facilities Lease to be executed by 
their respective officers who are duly authorized, as of the Effective Date . 

ACCEPTED AND AGREED on the date indicated below: 

OAKLAND 

Ja~arris 
By:Pr~~n 

Dated: _____ , 2017 

CAHILL/FOCON JOINT VENTURE 

B~~ 
Name: nl..A-t~ ~,_ I So-..> Namoo,,J;i B 1ohnson Trammen 

Secretary, Board of Education 
Title : ________ ______ _ Title : G'""€°C.V"'t"'".lt VtCE f P..ES'•OG,J-C"' 

Facilities Lease 
Fremont High School New Construction Project 
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11. Names of persons who are authorized to give written notice or to receive written 
notice on behalf of District and on behalf of Developer in connection with the 
foregoing, and exemplars of their respective signatures are as follows: 

On beh~~ • On behalf of Developer: 

iii.es ~·~ .. _..;,.c; Ex G-c.. v P 
Title 

President, Board of Education ~LA-1 ~ A-t...L •, cnJ 

~ 
K0~~fJ~t~n-Trammell 

Name~ '7 '-------.---, 
Secretary, Board of Education 

Address 
/tff 8!.::,,q-{)V'lMJ $.;>1-f't (34.:? ; {;,1,,.-e-1.JP, CA 

Address 1 

On behalf of Escrow Agent: 

Title 

Name 

Signature 

Address 

At the time that the Escrow Account is opened, District and Developer shall deliver to 
Escrow Agent a fully executed copy of this Agreement. 

IN WITNESS WHEREOF, the parties have executed this Agreement by their proper offi cers 
on the date first set forth above. 

On behalf of District: 

Title 

Name 

Signature 

On behalf of Developer: 

Title 

Name 

Signature 

Address 

END OF DOCUMENT 

ESCROW AGREEMENT IN LIEU O F RETENTI O N 
FREMONT HIGH SCHOOL NEW CONSTRUCTION PROJECT 
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law, and the remaining provisions of this Agreement and Release shall also remain in 
full force and effect, and shall be enforceable. 

10. All rights of District shall survive completion of the Work or termination of Contract, 
and execution of this Release. 

* * * CAUTIO . ELEASE - READ BEFORE EXECUTING * * * 

Signature: ---+,Ja-m-e-s-H ... a-r ...... rj ..... 5~----­

Print Name: 

Title: 

President, Board of Education 

R. Jo son-Trammell 
cretary, Board of Education 

CAHILL/FOCON JOINT VENTURE 

Signature: ______________ _ 

Print Name: ---------------

Title: ________________ _ 

END OF DOCUMENT 

AGREEMENT AND RELEASE OF CLAIMS 
FREMONT HIGH SCHOOL NEW CONSTRUCTION PROJECT 
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