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Lease-Leaseback Agreement - Overaa/Tulum/Eclipse Joint Venture -The 
Center Phase 2 at Foster Elementary School Site Construction Project. 

Adoption of Resolution No. 1718-0008 and Approval by the Board of Education 
of the Site Lease, Facilities Lease, and Construction Documents (together, 
"Lease-Leaseback Agreement") for Construction of the Center Phase 2 Project 
("Project"), located at Foster Elementary School ("Site"), 2850 West Street, 
Oakland, CA 94608, Using the Lease-Leaseback Project Delivery Method. 

California Education Code section 17406 permits the governing board of a 
school district to lease property to a "developer," who constructs tenant 
improvements to the property and leases back the completed improvements to 
the district. The lease terminates after payments are completed. 

In accordance with the section 17406, on January 25, 2017, the District's Board 
of Education ("Board") adopted Resolution No. 1717-0158, which adopted and 
published required procedures and guidelines ("Best Value Methodology") for 
evaluating the qualifications of proposers for lease-leaseback projects to 
ensure the best value selections by the District are conducted in a fair and 
impartial manner. 

The District incorporated the Best Value Methodology into a Request for 
Qualifications and Proposals ("RFQ/P") for the Project, which was issued and 
publicly advertised in May 2017. Two proposals were received. 

District staff and consultants reviewed the two proposals submitted in response 
to the RFQ/P in accordance with the adopted Best Value Methodology and 
taking into consideration the proposers' demonstrated competence and 
professional qualifications necessary for the satisfactory performance of the 
services required. 

Overaa/Tulum/Eclipse Joint Venture ("JV") received the highest score and, 
therefore, was ranked first and selected to enter into negotiations with the 
District. Staff and counsel then negotiated the terms of the proposed Lease­
Leaseback Agreement with the JV to construct the improvements at the Site. 



Recommendation 

Fiscal Impact 

Attachments 

www.ousd.k12.ca.us 

If the award of the Lease-Leaseback Agreement is approved, the parties will 
proceed according to section 17406. First, the JV will proceed with 
preconstruction services, including subcontractor bidding. After the bidding is 
complete, the JV will submit a Guaranteed Maximum Price ("GMP") and 
Construction Schedule based on the terms and conditions in the Lease­
Leaseback Agreement. If the parties reach an agreement, District staff will 
bring an Amendment to the Facilities Lease to the Board for approval. Then, 
construction will proceed. 

Adopt Resolution No. 1718-0008, and approve the Lease-Leaseback Agreement 
with the Overaa/Tulum/Eclipse Joint Venture for construction of the Center 
Phase 2 Project at Foster Elementary School. 

Measure J Capital Funds - No financial impact at this time, pending final 
determination of Guaranteed Maximum Price. 

Resolution No. 1718-0008 

Site Lease 

Facilities Lease 

Contract Documents 



RESOLUTION NO. 1718-0008 
OF THE 

OAKLAND UNIFIED SCHOOL DISTRICT BOARD OF EDUCATION 
RESOLUTION SUPPORTING AWARD OF LEASE-LEASEBACK AGREEMENT FOR 

THE CENTER PHASE 2 PROJECT 

WHEREAS, the Oakland Unified School District ("District") is currently undertaking a 
project known as The Center Phase 2 Project ("Project"); and 

WHEREAS, on January 25, 2017, the District's Board of Education ("Board") adopted 
Resolution No. 1717-0158, which adopted and published required procedures and guidelines 
("Best Value Methodology") for evaluating the qualifications of proposers to ensure the best 
value selections by the District are conducted in a fair and impartial manner pursuant to 
Education Code section 17406; and 

WHEREAS, the District incorporated the Best Value Methodology in a Request for 
Qualifications and Proposals, which was issued on May 5, 2017; and 

WHEREAS, the District advertised the Request for Qual ifications and Proposals: in 
the Oakland Post once a week for two weeks, commencing on May 10, 2017, and completed 
on May 17, 2017, with the latest notice published at least 10 days before the date for 
receipt of the proposals; in El Mundo on May 11, 2017; and on the website of California's 
Coalition for Adequate School Housing (CASH); and 

WHEREAS, attached hereto as Exhibit "A" are copies of Proofs of Publication in the 
Oakland Post and El Mundo; and 

WHEREAS, District staff, in conjunction with District consultants, have reviewed 
proposals for the Project submitted in response to the Request for Qualifications and 
Proposals in accordance with the adopted Best Value Methodology and taking into 
consideration the proposers' demonstrated competence and professional qualifications 
necessary for the satisfactory performance of the services required; and 

WHEREAS, after consideration of all of the proposals, the Board hereby awards the 
Site Lease and Facilities Lease (together, "Lease-Leaseback Agreement") for the Project to 
Overaa/Tulum/Eclipse Joint Venture, which was the highest ranked respondent according to 
the adopted Best Value Methodology; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture has been prequalified pursuant to 
Public Contract Code section 20111.6; and 

WHEREAS, Education Code section 17406 provides that the school district's 
governing board shall issue a written decision supporting its contract award and stating in 
detail the basis of the award; and 

WHEREAS, attached hereto as Exhibit "B" is a copy of the written findings of the 
Board supporting the Board's award of the Lease-Leaseback Agreement for the Project to 
Overaa/Tulum/Eclipse Joint Venture. 
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NOW, THEREFORE, the Oakland Unified School District Board of Education hereby 
resolves, determines, and finds the following: 

Section 1. That the foregoing recitals and the findings are true . 

Section 2. That the District complied with the procedure set forth in Education 
Code section 17406, the Best Value Methodology adopted by the District, and the Request 
for Qualifications and Proposals issued by the District . 

Section 3. That Overaa/Tulum/Eclipse Joint Venture provided the best value to the 
District, taking into consideration the proposer's demonstrated competence and professional 
qualifications necessary for the satisfactory performance of the services required. 

Section 4. That , based on the foregoing , it is in the best interest of the District to 
award the Lease- Leaseback Agreement for the Project to Overaa/Tulum/Eclipse Joint Venture. 

Section 5. That the Superintendent and her designees are authorized pursuant to 
th is Resolution to take any and all actions that are necessary to carry out, give effect to, and 
comply w ith the terms and intent of this Resolut ion. 

APPROVED, PASSED AND ADOPTED by the Board of Education the Oakland Un ified School 
District on this 27th, day of September, 2017, by the following vote : 

AYES: 
Roseann Torres, Aimee Eng, Jody London , Shanthi Gonzales, Jumoke Hinton Hodge, Vice 
President Nina Senn , President James Harris 

NOES : 

ANSENT : 

ABSTAIN: 

Attested 

None 

None 

None 

Kyla John n-Trammel l 
Superintendent and 
Secretary, Board of Education of the 
Oakland Unified Schoo l District 

OWK OMS 3161454vl 

James Harris 
Pres ident, Board of Education of the 
Oakland Unified School District 
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EXHIBIT "A" 

PROOF OF PUBLICATION 
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EXHIBIT "B" 

FINDINGS REGARDING THE AWARD OF THE LEASE-LEASEBACK AGREEMENT 
FOR THE CENTER PHASE 2 PROJECT 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture complied with the District's 
S/LBE policy (BP & AR 7115); and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 55 out of 100 points 
for Price Points criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 135 out of 160 
points for Technical Expertise criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received O out of 20 points 
for Safety criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 32 out of 40 points 
for Schedule criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 34 out of 40 points 
for Staffing criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 40 out of 40 points 
for Financial Strength criteria; and 

WHEREAS, Overaa/Tulum/Eclipse Joint Venture's overall combined score was 
296 out of 400 points based on the Request for Qualifications and Proposals (RFQ/P) 
evaluation criteria, which was the greatest number of points in accordance with the 
methodology described in the RFQ/P, and was ranked as the best value to the 
District out of two (2) proposals submitted. 
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SITE LEASE 

For all or a portion of the following Site: 

The Center Phase 2 Project 
Foster Elementary School 
2850 West Street 
Oakland, CA 94608 
APN: 009-695-15 

By and between 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 

And 

Overaa/Tulum/Eclipse Joint Venture 
200 Parr Boulevard 
Richmond, CA 94801 

Dated as of September 14, 2017 



SITE LEASE 

This site lease ("Site Lease") dated as of September 14, 2017 ("Effective Date"), is 
made and entered Into by and between the Oakland Unified School District, a school district 
duly organized and validly existing under the laws of the State of California, as lessor 
("District"), and Overaa/Tulum/Eclipse Joint Venture, a California joint venture duly 
organized and existing under the laws of the State, as lessee ("Developer") (together, the 
"Parties"). 

RECITALS 

. WHEREAS, the District currently owns a parcel of land located at 2850 West Street, 
Oakland, CA 94608, known as Foster Elementary School, as more particularly described in 
Exhibit A and shown on Exhibit B attached hereto and incorporated herein by this 
reference ("School Site"); and 

WHEREAS, the District desires to provide for the development and construction of 
certain work to be performed on portions of the School Site. That work will include 
construction of improvements to be known as The Center Phase 2 Project ("Project"); and 

WHEREAS, District desires to have the construction of the Project completed and to 
lease it back, as more particularly described in the facilities lease between the Parties dated 
as of the Effective Date whereby the Developer agrees to lease the Project Site back to the 
District and perform the work of the Project ("Facilities Lease"), which Facilities Lease is 
incorporated herein by this reference; and 

WHEREAS, the Governing Board of the District ("Board") has determined that it is in 
the best interests of the District and for the common benefit of the citizens residing in the 
District to construct the Project by leasing the Project Site to Developer and by immediately 
entering into the Facilities Lease under which District will lease back the Project from 
Developer; and 

WHEREAS, the District further determines that it has entered into this Site Lease 
and the Facilities Lease pursuant to Education Code section 17406 as the best available and 
most expeditious means for the District to satisfy its substantial need for the facilities to be 
provided by the Project and to accommodate and educate District students; and 

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive 
solicitation process pursuant to Education Code section 17406 and in compliance with the 
required procedures and guidelines for evaluating the qualifications of proposers adopted 
and published by the Board to the proposer providing the best value to the school district, 
taking into consideration the proposer's demonstrated competence and professional 
qualifications necessary for the satisfactory performance of the services required; and 

WHEREAS, the selection of the Developer was conducted in a fair and impartial 
manner; and 

WHEREAS, based on the above findings, the District is authorized under Education 
Code section 17406 to lease the Project Site to Developer and to have Developer develop 
and cause the construction of the Project thereon and lease the Project Site back to the 
District by means of the Facilities Lease, and the Board has duly authorized the execution 
and delivery of this Site Lease in order to effectuate the foregoing; and 
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WHEREAS, the Parties have performed all acts, conditions and things required by 
law to exist, to have happened, and to have been performed prior to and in connection with 
the execution and entering into this Site Lease, and those conditions precedent do exist, 
have happened, and have been performed in regular and due time, form, and manner as 
required by law, and the Parties hereto are now duly authorized to execute and enter into 
this Site Lease; and 

WHEREAS, Developer as lessee is authorized and competent to lease the Project 
Site from District and to develop and cause the construction of the Project on the Project 
Site, and has duly authorized the execution and delivery of this Site Lease. 

NOW, THEREFORE, in consideration of the promises and of the mutual 
covenants contained herein, and other valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the Parties hereto do hereby agree as follows: 

1. Definitions 

Unless the context clearly otherwise requires, all words and phrases defined in the Facilities 
Lease shall have the same meaning in this Site Lease. 

2. Exhibits 

The following Exhibits are attached to and by reference incorporated and made a part of this 
Site Lease. 

2.1. Exhibit A - Legal Description of the School Site: The descriptions of the 
real property constituting the School Site 

2.2. Exhibit B - Description of the Project Site: The map or diagram depiction 
of the Project Site 

3. Lease of the Project site 

The District hereby leases to the Developer, and the Developer hereby leases from the 
District the Project Site, subject only to Permitted Encumbrances, in accordance with the 
provisions of this Site Lease, to have and to hold for the term of this Site Lease. This Site 
Lease shall only take effect if the Facilities Lease is executed by the District and Developer 
within three (3) days of execution of this Site Lease. 

4. Leaseback of the Project Site 

The Parties agree that the Project Site will be leased back to the District pursuant to the 
Facilities Lease for the term thereof. 

s. nan 
The term of this Site Lease shall commence as of the Effective Date and shall terminate on 
the last day of the Term of the Facilities Lease, provided the District has paid to the 
Developer, or its assignee, all payments which may be due under the Facilities Lease, and 
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provided this Site Lease has not been terminated pursuant to the termination provisions of 
the Facilities Lease. 

6. payment 

In consideration for the lease of the Project Site by the District to the Developer and for 
other good and valuable consideration, the Developer shall pay One Dollar ($1.00) to the 
District upon execution of this Site Lease. 

7. Termination 

8. 

7.1. Termination Upon Purchase of Project 

If the District exercises its option to purchase the Project pursuant to the Facilities 
Lease, then this Site Lease shall terminate concurrently with the District's buy out and 
termination of the Facilities Lease. 

7.2. Termination Due to Default by Developer 

If Developer defaults pursuant to the provision(s) of the Facilities Lease and the District 
terminates the Facilities Lease pursuant to the Facilities Lease provision(s) allowing 
termination, then the Developer shall be deemed to be in default of this Site Lease and 
this Site .Lease shall also terminate at the same time as the Facilities Lease. 

7.3. Termination Due to Default by District 

If District defaults pursuant to the provision(s) of the Facilities Lease, the Developer, or 
its assignee, will have the right, for the then remaining term of this Site Lease, to: 

7.3.1. Take possession of the Project Site. 

7.3.2. If it deems it appropriate, cause appraisal of the Project Site and a study 
of the then reasonable uses thereof. 

7.3.3. Re-let the Project Site; and 

7.3.4. Stop all Work associated with the Site Lease. 

Title to School Site 

During the term of this Site Lease, the District shall hold fee title to the School Site, 
including the Project Site, and nothing in this Site Lease or the Facilities Lease shall change, 
in any way, the District's ownership interest in the School Site. 

9. Improvements 

Title to all improvements made on the Project Site during the term hereof shall be held, vest 
and transfer pursuant to the terms of the Facilities Lease. 
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10. No Merger 

The leaseback of the Project Site by the Developer to the District pursuant to the Facilities 
Lease shall not effect or result in a merger of the estates of the District in the Project Site, 
and the Developer shall continue to have a leasehold estate in the Project Site pursuant to 
this Site Lease throughout the term hereof. 

11. Right of Entry 

The District reserves the right for any of its duly authorized representatives to enter upon 
the Project Site at any reasonable time to inspect the same, provided the District follows all 
safety precautions required by the Developer. 

12. Quiet Enjoyment 

Subject to any rights the District may have under the Facilities Lease (in the absence of an 
Event of Default) to possession and enjoyment of the Project Site, the District hereby 
covenants and agrees that it will not take any action to prevent the Developer from having 
quiet and peaceable possession and enjoyment of the Project Site during the term hereof 
and will, at the request of the Developer, to the extent that it may lawfully do so, join in any 
legal action in which the Developer asserts its right to such possession and enjoyment. 

13. waste 
The Developer agrees that at all times that it is in possession of the Project Site, it will not 
commit, suffer or permit any waste on the Project Site, and that it will not willfully or 
knowingly use or permit the use of the Project Site for any illegal purpose or act. 

14. Further Assurances and Corrective Instruments 

The Parties shall, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further 
instruments as may reasonably be required for correcting any inadequate or incorrect 
description of the Project Site hereby leased or intended so to be or for carrying out the 
expressed intention of this Site Lease and the Facilities Lease. 

15. Representations of the District 

The District represents, covenants and warrants to the Developer as follows : 

15,1. Due Organization and Existence 

The District is a school district, duly organized and existing under the Constitution and 
laws of the State of California. 

15,2, Authorization 

The District has the full power and authority to enter into, to execute and to deliver this 
Site Lease, and to perform all of its duties and obligations hereunder, and has duly 
authorized the execution of this Site Lease. 
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16. 

15.3. No Violations 

To the best of the District's actual knowledge, neither the execution and delivery of this 
Site Lease nor the Facilities Lease, nor the fulfillment of or compliance with the terms 
and conditions hereof or thereof, nor the consummation of the transactions 
contemplated hereby or thereby, conflicts with or results in a breach of the terms, 
conditions or provisions of any restriction or any agreement or instrument to which the 
District is now a party or by which the District is bound, or constitutes a default under 
any of the foregoing, or results in the creation or imposition of any lien, charge or 
encumbrance whatsoever upon any of the property or assets of the District, or upon the 
Project Site, except Permitted Encumbrances. 

15.4. CEQA Compliance 

The District has complied with all assessment requirements imposed upon it by the 
California Environmental Quality Act (Public Resource Code Section 21000 et seq. 
("CEQA") in connection with the Project, and no further environmental review of the 
Project is necessary pursuant to CEQA before the construction of the Project may 
commence. 

15.5. Condemnation Proceedings 

15.5.1. District covenants and agrees, but only to the extent that it may 
lawfully do so, that so long as this Site Lease remains in effect, the District will 
not seek to exercise the power of eminent domain with respect to the Project so 
as to cause a full or partial termination of this Site Lease and the Facilities Lease . 

15.5.2; If for any reason the foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or refuse to abide 
by such covenant, then, to the extent they may lawfully do so, the Parties agree 
that the financial interest of Developer shall be as indicated in the Facilities 
Lease. 

15.6. Use and Zoning 

To the best of the District's actual knowledge, the Project Site is properly zoned for its 
intended purpose and the use or activities contemplated by this Site Lease will not 
conflict with local, state or federal law. 

15.7. Taxes 

To the best of the District's actual knowledge, all taxes and assessments are paid 
current and such taxes and assessments will continue to be paid to the extent that the 
District is not exempt. 

Representations of the Developer 

The Developer represents, covenants and warrants to the District as follows : 

Site Lease Page 5 
The Center Phase 2 Project 

DWK DMS 3162000v1 

• 



17. 

16.1. Due Organization and Existence 

The Developer is a California company duly organized and existing under the laws of the 
State of California, has power to enter into this Site Lease and the Facilities Lease; is 
possessed of full power to lease, leaseback, and hold real and personal property and has 
duly authorized the execution and delivery of all of the aforesaid agreements. 

16.2. Authorization 

The Developer has the full power and authority to enter into, to execute and to deliver 
this Site Lease, and to perform all of its duties and obligations hereunder, and has duly 
authorized the execution of this Site Lease. 

16.3. No Violations 

Neither the execution and delivery of this Site Lease or the FaciUties Lease, nor the 
fulfillment of or compliance with the terms and conditions hereof or thereof, nor the 
consummation of the transactions contemplated hereby or thereby, conflicts with or 
results in a breach of the terms, conditions or provisions of any restriction or any 
agreement or instrument to which the Developer is now a party or by which the 
Developer is bolJnd, or constitutes a default under any of the foregoing, or results in the 
creation or imposition of any lien, charge or encumbrance whatsoever upon any of the 
property or assets of the Developer, or upon the Project Site, except for Permitted 
Encumbrances. 

16.4. No Bankruptcy 

Developer is not now nor has it ever been in bankruptcy or receivership. 

16.5. No Litigation 

There is no pending or, to the knowledge of Developer, threatened action or proceeding 
before any court or administrative agency which will materially adversely affect the 
ability of Developer to perform its obligations under this Site Lease or the Facilities 
Lease. 

Insurance and Indemnity 

The Developer and the District shall comply with the insurance requirements and the 
indemnity requirements as Indicated in the Facilities Lease. 

1s. Assignment and subleasjnq 

This Site Lease may be assigned and/or the Project Site subleased, as a whole or in part, by 
the Developer only upon the prior written consent of the District to such assignment or 
sublease, which shall not be unreasonably withheld. 

19. Restrictions on District 

The District agrees that it will not mortgage, sell, encumber, assign, transfer or convey the 
Project Site or any portion thereof during the term of this Site Lease in any way that would 
interfere with or diminish Developer's interests indicated in this Site Lease. 
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20. Liens and Further Encumbrances 

Developer agrees to keep the Project Site and every part thereof free and clear of any and 
all encumbrances and/or liens, including without limitation, pledges, charges, 
encumbrances, claims, mechanic liens and/or other liens for or arising out of or in 
connection with work or labor done, services performed, or materials or appliances used or 
furnished for or in connection with the Project Site or the Project. Pursuant to the Facilities 
Lease, Developer further agrees to pay promptly and fully and discharge any and all claims 
on which any encumbrance and/or lien may or could be based, and to save and hold District 
free and harmless from any and all such liens, mortgages, and claims of liens and suits or 
other proceedings pertaining thereto. This subsection does not apply to Permitted 
Encumbrances. 

21. Notices 

All notices, certificates or other communications hereunder shall be sufficiently given and 
shall be deemed to have been received five (5) days after deposit in the United States mail 
in registered or certified form with postage fully prepaid or one (1) business day after 
deposit with an overnight delivery service with proof of actual delivery: 

If to District: 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 
Attn: Cesar Monterrosa, Director of 
Facilities, Facilities Planning & 
Management Department 

With a copy to: 

Deidree Y.M.K. Sakai , Esq. 
DANNIS WOLIVER KELLEY 
275 Battery Street, Suite 1150 
San Francisco, CA 94111 

If to Developer: 

Overaa/Tulum/Eclipse Joint Venture 
200 Parr Boulevard 
Richmond, CA 94801 
Attn: Carl Overaa, Vice President, Business 

Development 

The Developer and the District, by notice given hereunder, may designate different 
addresses to which subsequent notices, certificates or other communications will be sent. 

22. Binding Effect 

This Site Lease shall inure to the benefit of and shall be binding upon the Developer and the 
District and their respective successors and assigns. 

23. No Additional Waiver Implied by One Waiver 

In the event any agreement contained in this Site Lease should be breached by either party 
and thereafter waived by the other party, such waiver shall be limited to the particular 
breach so waived and shall not be deemed to waive future compliance with any term hereof 
or any other breach hereunder. 
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24. severa bilitv 

In the event any provision of this Site Lease shall be held invalid or unenforceable by any 
court of competent jurisdiction, such holding shall not invalidate or render unenforceable 
any other provision hereof, unless elimination of such invalid provision materially alters the 
rights and obligations embodied in this Site Lease or the Facilities Lease. 

2s. Amendments. Changes and Modifications 

Except as to the termination rights of both Parties as indicated in the Facilities Lease, this 
Site Lease may not be amended, changed, modified, altered or terminated without t he 
written agreement of both Parties hereto. 

26. Obligations Absolute 

The Developer agrees that the obligations of the Developer are absolute and uncond itional 
and not subject to any charges or setoffs against the District whatsoever. 

27. Execution in Counterparts 

This Site Lease may be executed in several counterparts, each of which shall be an original 
and all of which shall constitute one and the same instrument. 

28. Developer and District Representatives 

Whenever under the provisions of this Site Lease approval by the Developer or the District 
is requ ired, or the Developer or the District is required to take some action at the request of 
the other, such approval or such request shall be given for the Developer by the Developer 
Representative and for the District by the District Representative, and any party hereto shall 
be authorized to rely upon any such approval or request. 

29. AppUcable Law 

This Site Lease shall be governed by and construed in accordance with the laws of the State 
of California, and venued in the County within which the School Site is located. 

30. Attorney's Fees 

I f either party brings an action or proceeding involving the School Site or to enforce the 
terms of this Site Lease or to declare rights hereunder, each party shall bear the cost of its 
own attorneys' fees. 

31. Captions 

The captions or headings in this Site Lease are for convenience only and in no way define, 
limit or describe the scope or intent of any provisions or sections of this Site Lease. 

32, Prior Agreements 

This Site Lease and the corresponding Facilities Lease collectively contain all of the 
agreements of the Parties hereto with respect to any matter covered or mentioned In this 
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Site Lease and no prior agreements or understanding pertaining to any such matter shall be 
effective for any purpose. 

33. Further Assurances 

Parties shall promptly execute and deliver all documents and instruments reasonably 
requested to give effect to the provisions of this Site Lease. 

34. Recitals Incorporated 

The Recitals set forth at the beginning of this Site Lease are hereby incorporated into its 
terms and provisions by this reference . 

35. Time of the Essence 

Time is of the essence with respect to each of the terms, covenants, and conditions of this 
Site Lease. 

36. Force Mateure 

A party shall be excused from the performance of any obligation Imposed in this Site Lease 
and the exhibits hereto for any period and to the extent that a party is prevented from 
performing such obligation, in whole or in part, as a result of delays caused by the other 
party or third parties, a governmental agency or entity, an act of God, war, terrorism, civil 
disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and such non­
performance will not be a default hereunder or a grounds for termination of this Site Lease . 

37. Interpretation 

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this 
Site Lease or the Facilities Lease for purposes of construing the provisions of each. The 
language in all parts of this Site Lease shall in all cases be construed according to its fair 
meaning, not strictly for or against any of the Parties hereto. 

IN WITNESS WHEREOF, the Parties have caused this Site Lease to be executed by their 
respective officers who are duly authorized, as of the Effective Date. 

ACCEPTED AND AGREED on the date indicated below : 

0 

James arris 
President, Board of Education 
Site Lease 
The Center Phase 2 Project 

DWK DMS 3162000vl 

Dated : -~ _h __ .. 3....___, 2017 
I 

Overaa/Tulum/Eclipse Joint Venture 

~~~e : ~G~ 
Title: _ .... v~P ____ _ _____ _ 
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EXHIBIT A 

LEGAL DESCRIPTION OF SCHOOL SITE 

Attached Is the Legal Description for: 

The Center Phase 2 Project 
Foster Elementary School 
2850 West Street 
Oakland, CA 94608 

Order No. 
Page No. 

Ll!GA I. DF.SC.Rl M ION 

1544 (1 

" 

Rb.AL PROl'l:RTY in lhe City ni 011klai,d, Cnunty of Al .. mcda, Sta te t1f C' .. ,Jafomia. dtsettl)C<I ,11; 

follows: 

PARf:J~.I. ONF,: 

l..a15 Nn. l , Z, 3, 4 and 5, Blod;. "T)", f\.fap of the WhiCcher a.lid Brodl:Jursl Tract, recon:lcxj No,..cml,!!"r 
71 1868, in Libc.r 37 of Deed~ Page l l 4, Ala:mi:da C'ounCy Records. 

PARCEL TWO: 

Lots 6, 7, 8. 9, 10, l l. 2.1 , 22. 23. 24. 25 and 2.6, Bluck ''D" , Map of ,he 'i\'hitchcr a,~ Broc:klturst 
Traci recorded November 1, HUiR in Uhi?r '.n' or fN!cirl!... P:ig,e I 14, A.lrimcd~ Count)' Records. 

PARCEL lll REE.: 

·ni<! northerly It2 of lhc following dcscrihed parcel of land: 

AJJ of 281.h Strec.1 (formerly Wall.ace Avenue) six:1y (flO) feet wide, from lh~ siouthe,ns.fem lin-t of Wt:sl 
Slteef ext,cndcd to ., line drawn rea1 (10) fc.d nor:1hwe,srerly of and parallel Go the n.ot1h~~t,m1 line 
_prolonged of Lot 1 in Block I D', ~nd e¥Cend ing ftom Cht oor1h-castcm line of said 28th Stf~cl to ll1t 
so-11bwc:stcm Ji:noc of ~id 281h Street. 11:; ~id ]01, block ;lll4 ~m:1s. a.re sJ!own on thal certain map 
cnlitJcd "Map of the Henry Subdivisio11 of lhc Yt'1ti1che, and Brodhurst ond Rolund Tri!iC s.." filod 
DcCC?mbcr 11 , 1875 in Map Book I at Page ll2, Alameda Cm11,ty Rtcor-ds 

A .I'. No. 009-69~- l.S 

••••• 
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EXHIBIT B 

DESCRIPTION OF PROJECT SITE 

Attached Is a map or diagram showing the location of the School Site that Is 
subject to this Site Lease and upon which Developer wlll construct the Project. 
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FACILITIES LEASE 

For all or a portion of the followi ng Site : 

The Center Phase 2 Project 
Foster Elementary School 
2850 West Street 
Oakland, CA 94608 
APN: 009-695-15 

By and between 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 

And 

Overaa/Tulum/Eclipse Joint Venture 
200 Parr Boulevard 
Richmond, CA 94801 

Dated as of September 14, 2017 
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FACILITIES LEASE 

This fa cilities lease ("Facilities Lease"), dated as of September 14, 2017 ("Effective 
Date"), is made and entered into by and between Overaa/Tulum/Eclipse Joint Venture 
("Developer"), a California joint venture duly organized and ex isting under the laws of the 
State of California, as sublessor, and Oakland Unified School District, a school district duly 
organized and validly existing under the laws of the State of California, as sublessee 
(" District") (together, the "Parties"). 

RECITALS 

WHEREAS, the District is authorized under Section 17406 of the Education Code of 
the State of California to lease a site to a developer and to have that developer develop and 
construct the project on the site and to lease back to the District the site and the completed 
project; and 

WHEREAS, the District desires to provide for the development and construction of 
certain work to be performed on portions of the School Site which will include construction 
of improvements to be known as The Center Phase 2 Project (" Project"); and 

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land 
located at 2850 West Street, Oakland, CA 94608, known as Foster Elementary School, 
particularly described in Exhibit A and shown on Exhibit B attached hereto and 
incorporated herein by reference ("School Site"); and 

WHEREAS, District and Developer have executed a site lease at the same t ime as 
this Facilities Lease whereby the District is leasing the Project Site to the Developer ("Site 
Lease") ; and 

WHEREAS, District has retained CAVv Architects, Inc. ("Architect") to prepare plans 
and specifications for the Project ("Plans and Specifications") and to act as the Design 
Professional in General Responsible Charge for the Project; and 

WHEREAS, the Governing Board of the District ("Board ") has determined that it is in 
the best interests of the District and for the common benefit of the citizens residing in the 
District to construct the Project by leasing the Project Site to Developer and by 
simultaneously entering into this Facilities Lease under which the District will lease back the 
Project Site and the Project from Developer and if necessary, make Lease Payments; and 

WHEREAS, the District further acknowledges and agrees that it has entered into the 
Site Lease and the Facilities Lease pursuant to Education Code Section 17406 as the best 
available and most expeditious means for the District to satisfy its substantial need for the 
facilities to be provided by the Project and to accommodate and educate District students 
and to util ize its facilit ies proceeds expeditiously; and 

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive 
solicitation process pursuant to Education Code section 17406 and in compliance with the 
required procedures and guidelines for evaluating the qualifications of proposers adopted 
and published by the Board to the proposer providing the best value to the school district, 
taking into con sideration the proposer's demonstrated competence and professional 
qualifications necessary for the satisfactory performance of the services required; and 
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WHEREAS, the selection of the Developer was conducted in a fair and impartial 
manner; and 

WHEREAS, Developer has reviewed the Lease Documents; and 

WHEREAS, Developer represents that it has the expertise and experience to 
perform the services set forth in this Facilities Lease; and 

WHEREAS, the Parties have performed all acts, conditions and things required by 
law to exist, to have happened and to have been performed precedent to and in connection 
with the execution and entering into of this Facilities Lease and all those conditions 
precedent do exist, have happened and have been performed in regular and due time, form 
and manner as required by law, and the Parties hereto are now duly authorized to execute 
and enter into this Facilities Lease; and 

WHEREAS, Developer is authorized to lease the Project Site as lessee and to 
develop the Project and to have the Project constructed on the Project Site and to lease the 
Project and the Project Site back to the District, and has duly authorized the execution and 
delivery of this Facilities Lease. 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained, the Parties hereto do hereby agree as follows: 

1. Definitions 

In addition to the terms and entities defined above or in subsequent provisions, and unless 
the context otherwise requires, the terms defined in this section shall, for all purposes of 
this Facilities Lease, have the meanings herein specified. 

1.1 "Deveioper" or "Lessor" means OveraaiTuiumiEciipse Joint Venture, a joint 
venture partnership, organized and existing under the laws of the State of 
California, Contractor's license number 106793 issued by the State of 
California, Contractors' State License Board, in accordance with division 3, 
chapter 9, of the Business and Professions Code, and its successors and 
assigns. 

1.2 "Developer's Representative" means the Managing Member of Developer, 
or any person authorized to act on behalf of Developer under or with respect 
to this Facilities Lease. 

1.3 "Contract Documents" are defined in Exhibit "D" to this Facilities Lease . 

1.4 "District" or "Lessee" means the Oakland Unified School District, a school 
district duly organized and existing under the laws of the State of California. 

1.5 "District Representative" means the Superintendent of the District, or any 
other person authorized by the Board of Education of the District to act on 
behalf of the District under or with respect to this Facilities Lease . 
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1.6 "Permitted Encumbrances" means, as of any particular time : 

1.6.1 

1.6.2 

1.6.3 

1.6.4 

1.6.5 

2. Exhibits 

Liens for general ad valorem taxes and assessments, if any, not 
then delinquent, or which the District may permit to remain 
unpaid; 

The Site Lease. 

This Facilities Lease . 

Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions which 
ex ist of record as of the date of this Facilities Lease. 

Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions 
establ ished following the date of recordation of this Facilities Lease 
and to which Developer and the District consent in writing which 
will not impair or impede the operation of the Project Site. 

The following Exhibits are attached to and by reference incorporated and made a part of this 
Facilities Lease: 

2.1 Exhibit A - Legal Description of the School Site : The descriptions of the 
real property constituting the School Site. 

2.2 Exhibit B - Description of the Project Site: The map or diagram depiction 
of t he Project Site. 

2.3 Exhibit C - Guaranteed Maximum Price and Other Project Cost, 
Funding, and Payment Provisions: A detailed description of the 
Gua ranteed Maximum Price and the provisions related to the payment of that 
amount to the Developer, including Attachment 3, the Schedule of Lease 
Payments and Payoff Dates and Amounts . 

2.4 Exhibit D - General Construction Provisions: The provisions generally 
describing the Project's construction. 

2.5 Exhibit D-1 - Special Conditions Provisions: The provisions describing 
conditions specific to the Project's construction. 

2.6 Exhibit E - Memorandum of Commencement Date: The Memorandum 
which will memorialize the commencement and expiration dates of the Lease 
Term. 

2.7 Exhibit F - Construction Schedule 

2.8 Exhibit G - Schedule of Values 

2.9 Exhibit H - Project Labor Agreement 

Facilities Lease 
The Center Phase 2 Project 
DWK OMS 3162001vl 

Page 3 



3. 

2.10 Exhibit I - Local, Small Local and Small Local Resident Business 
Enterprise Program 

2.11 Exhibit J - Disabled Veteran Business Enterprise Participation Policy 

Lease of Project and Project Site 

3.1 Developer hereby leases the Project and the Project Site to the District, and 
the District hereby leases said Project and Project Site from Developer upon 
the terms and conditions set forth in this Facilities Lease. 

3.2 The leasing by Developer to the District of the Project Site shall not affect or 
result in a merger of the District's leasehold estate pursuant to this Facilities 
Lease and its fee estate as lessor under the Site Lease. Developer shall 
continue to have and hold a leasehold estate in the Project Site pursuant to 
the Site Lease throughout the term thereof and the term of this Facilities 
Lease. 

3.3 As to the Project Site, this Facilities Lease shall be deemed and constitute a 
sublease. 

4. Term 

4.1 Facilities Lease is Legally Binding 

This Facilities Lease is legally binding on the Parties upon execution by the 
Parties and the District Board's approval of this Facilities Lease. The Term of 
th is Facilities Lease for the purposes of District's obligation to make Lease 
Payments shall commence on the earlier of the following two (2) events, 
whichever occurs first ("Commencement Date"): 

4.1.1 

4.1.2 

The date the District takes beneficial occupancy of the Project; or 

The date when Developer delivers possession of the Project to 
District and when all improvements to be provided by Developer 
are determined by the District to be completed as set forth in 
Exhibits D and D-1 to this Facilities Lease. 

Unless earlier terminated pursuant to the provisions of the Contract 
Documents, the Term of this Facilities Lease for the purposes of District's 
obl igations to make Lease Payments shall terminate one (1) year thereafter 
or upon payment of the final lease payment . 

4.2 After Developer has completed construction of the Project and the District has 
accepted the Project, the Parties shall execute the Memorandum of 
Commencement Date attached hereto as Exhibit E to memorialize the 
commencement date of the Lease Payments and expiration date of the Term. 
Notwithstanding this Term, the Parties hereby acknowledge that each has 
obligations, duties, and rights under this Facilities Lease that exist upon 
execution of this Facilities Lease and prior to the beginning of the Lease 
Payment obligations. 
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5. 

4.3 The Term may be extended or shortened upon the occurrence of the earl iest 
of any of the following events, which shall constitute the end of the Term: 

4.3.1 

4.3.2 

4.3.3 

4.3.4 

4.3.5 

Payment 

An Event of Default by District as defined herein and Developer's 
election to terminate this Facilities Lease as permitted herein, or 

An Event of Default by Developer as defined herein and District's 
election to terminate this Facilities Lease as permitted herein, or 

Consummation of the District's purchase option pursuant to the 
Guaranteed Maximum Price and Other Project Cost, Funding, and 
Payment Provisions indicated in Exhibit C ("Guaranteed Maximum 
Price Provisions"). 

A third-party taking of the Project under Eminent Domain, only if 
the Term is ended as indicated more specifically herein. 

Damage or destruction of the Project, only if the Term is ended as 
indicated more specifically herein. 

In consideration for the lease of the Project Site by the Developer back to the District and 
for other good and valuable consideration, the District shall make all necessary payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C. 

6.1 During the Term of this Facilities Lease, the District shall hold fee title to the 
School Site, including the Project Site, and nothing in this Facilities Lease or 
the Site Lease shall change, in any way, the District's ownership interest. 

6.2 During the Term of this Facilities Lease, Developer shall have a leasehold 
interest in the Project Site pursuant to the Site Lease. 

6.3 During the Term of this Facilities Lease, the Developer shall hold title to the 
Project improvements provided by Developer which comprise fixtures, repairs, 
replacements or modifications thereto. 

6.4 If the District exercises its Purchase Option pursuant to the Guaranteed 
Maximum Price Provisions indicated in Exhibit C or if District makes all 
necessary payments under the Guaranteed Maximum Price Provisions 
indicated in Exhibit C, all right, title and interest of Developer, its assigns 
and successors in interest in and to the Project and the Project Site shall be 
transferred to and vested in the District at the end of the Term. Title sha ll be 
transferred to and vested in the District hereunder without the necessity for 
any further instrument of transfer; provided, however, that Developer agrees 
to execute any instrument requested by District to memorialize the 
termination of this Facilities Lease and transfer of title to the Project. 
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7. Quiet Enjoyment 

Upon District's possession of the Project, Developer shall thereafter provide the District with 
quiet use and enjoyment of the Project, and the District shall during the Term peaceably 
and quietly have and hold and enjoy the Project, without suit, trouble or hindrance from 
Developer, except as otherwise may be set forth in this Facilities Lease. Developer will, at 
the request of the District and at Developer's cost, join in any legal action in w.hich the 
District asserts its right to such possession and enjoyment to the extent Developer may 
lawfully do so. Notwithstanding the foregoing, Developer shall have the right to inspect the 
Project and the Project Site as provided herein . 

8. Representations of the District 

The District represents, covenants and warrants to the Developer as follows: 

8.1 Due Organization and Existence 

The District is a school district, duly organized and existing under the 
Constitution and laws of the State of California . 

8.2 Authorization 

The District has the full power and authority to enter into, to execute and to 
deliver this Facilities Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

8.3 No Violations 

Neither the execution and delivery of this Facilities Lease nor the Site Lease, 
nor the fuifiiiment of or compliance with the terms and conditions hereof or 
thereof, nor the consummation of the transactions contemplated hereby or 
thereby, conflicts with or results in a breach of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which the 
District is now a party or by which the District is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of 
any lien, charge or encumbrance whatsoever upon any of the property or 
assets of the District, or upon the Project Site, except Permitted 
Encumbrances. 

8.4 Condemnation Proceedings 

8.4.1 

8.4.2 

Facilities Lease 

District covenants and agrees, but only to the extent that it may 
lawfully do so, that so Jong as thi s Facilit ies Lease remains in 
effect, the District will not seek to exercise the power of eminent 
domain with respect to the Project so as to cause a full or partial 
termination of this Facilities Lease . 

If for any reason the foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or 
refuse to abide by such covenant, then, to the extent it may 
lawfully do so, District agrees that the financial interest of 
Developer shall be as indicated in this Facilities Lease . 
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9. Representations of the Developer 

the Developer represents, covenants and warrants to the District as follows: 

9.1 Due Organization and Existence 

The Developer is a California company duly organized and existing under the 
laws of the State of California, has the power to enter into this Facilities Lease 
and the Site Lease; is possessed of full power to lease, lease back, and hold 
real and personal property and has duly authorized the execution and delivery 
of all of the aforesaid agreements. 

9.2 Authorization 

Developer has the full power and authority to enter into, to execute and to 
deliver this Facilities Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

9.3 No Violations 

Neither the execution and delivery of this Facilities Lease and the Site Lease, 
nor the fulfillment of or compliance with the terms and conditions hereof or 
thereof, nor the consummation of the transactions contemplated hereby or 
thereby, conflicts with or results in a breach of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which 
Developer is now a party or by which Developer is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of 
any lien, charge or encumbrance whatsoever upon any of the property or 
assets of Developer, or upon the Project Site, except Permitted 
Encumbrances. 

9.4 No Bankruptcy 

Developer is not now nor has it ever been in bankruptcy or receivership. 

9.5 No Encumbrances 

Developer shall not pledge any District payments of any kind, related to the 
Site Lease, this Facilities Lease, or in any way derived from the Project Site, 
and shall not mortgage or encumber the Project Si te, except as may be 
specifically permitted pursuant to the provisions of this Facilities Lease related 
t o Developer's financing the construct ion of the project. 

9 .6 Continued Existence 

Developer shall not voluntarily commence any act intended to dissolve or 
terminate the legal existence of Developer, at or before the latest of the 
following: 

9.6.1 

9.6.2 

Facilities Lease 

Eighteen (18) months following complet ion of the Project. 

One (1) year following expiration or earlier termination of the 
Term. 
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10. 

9.6.3 After dismissal and final resolution of any and all disputes between 
the Parties and/or any third-party claims related, in any way, to 
the Project. 

While the lease documents are in effect, Developer shall give District one 
hundred twenty (120) days written notice prior to dissolving or terminating 
the legal existence of Developer. 

Pre-construction Services 

10.1 Scope of the Preconstruction Services 

Developer shall perform management and coordination services, plan and 
specification constructability reviews, provide value-engineering reviews and 
recommendations and other reviews as necessary to verify that the drawings 
and specifications are clear and reasonably accurate to minimize the need for 
changes during the construction phase of the project, including but not 
limited to the following: 

10.1.1 

10.1.2 

10.1.3 

Not used. 

Not used. 

Budget of Project Costs. 

10.1.3.1 Not used. 

10.1.3.2 In the Guaranteed Maximum Price, Developer shall include 
values of scopes of work subdivided into component parts in 
sufficient detaii lo serve as the basis fo r prog ress payments 
during construction. This budget of the Guaranteed 
Maximum Price shall include, at a minimum, the fol lowing 
information divided into at least the following categories for 
each site: 

10.1.3.2.1 Overhead and profit; 

10.1.3.2.2 Supervision; 

10.1.3.2.3 General conditions; 

10.1.3.2.4 Layout & Mobilization (not more than 1 % ) 

10.1.3.2.5 Submittals, samples, shop drawings (not more than 
3%); 

10.1.3.2.6 Bonds and insurance (not more than 2%) ; 

10.1.3.2.7 Close-out documentation (not less than 3% ) ; 

10.1.3.2.8 Demolition; 

10.1.3.2.9 Installation ; 
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10.1.4 

10.1.5 

Facilities Lease 

10.1.3.2.10 Rough-in; 

10.1.3.2.11 Finishes; 

10.1.3.2.12 Testing; 

10.1.3.2.13 Owner and Maintenance Manuals; 

10.1.3.2.14 Punchlist and acceptance. 

Construction Schedule and Phasing Plan 

Developer shall prepare a full construction schedule for the Project 
detailing the phasing and construction activities. 

Construction Planning and Bidding 

10.1.5.1 For all of Developer's activities relating to construction 
planning and bidding, Developer shall comply with all 
applicable legal requirements, including but not limited to 
those set forth in Education Code section 17406. 

10.1.5.2 Consult with District staff in relation to the existing site. 
Selected developer should make site visits, as needed to 
review the current site conditions. During this evaluation, 
Respondent may make recommendations relating to soils 
investigations and utility locations and capacities, in order 
to minimize unforeseen conditions. 

10.1.5.3 Not used. 

10.1.5.4 Not used. 

10.1.5.5 Provide a detailed analysis of all major Project systems with 
an emphasis on possible value engineering possibilities. 

10.1.5.& Prepare and distribute specifications and drawings provided 
by District to facilitate bidding to Developer's 
subcontractors. 

10.1.5.7 Review the drawings and specifications to eliminate areas of 
conflict and overlapping in the work to be performed by 
various subcontractors, and with a view to eliminating 
change order requests by the Architect or subcontractors. 

10.1.5.8 Conduct pre-bid conferences. Coordinate with District and 
the Architect in responding to subcontractor questions or 
providing clarification to all subcontractors. 

10.1.5.9 DSA approved plans shall be utilized to receive 
subcontractor bids and develop the final GMP in accordance 
with the lease-leaseback agreement forms, including the 
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requirement that the bidding shall take place within two (2) 
weeks of Notice to Proceed with Preconstruction Services. 

10.1.5.9.1 Developer shall engage in competitive bidding for 
subcontractors for all scopes of work on the Project 
that constitute more than one half of one percent 
(0.5%) of the total GMP. 

10.1.5.9.2 Developer shall provide public notice of availability 
of work to be subcontracted in accordance with the 
publication requirements applicable to the 
competitive bidding process of the school district, 
including a fixed date and time on which 
qualifications statements, bids, or proposals will be 
due. 

10.1.5.9.3 Developer shall establish reasonable qualification 
· criteria and standards for District review and 

approval, which shall not be unreasonably withheld. 

10.1.5.9.4 The District representative shall be present during 
the receipt of bids from subcontractors. Developer 
shall provide all bids received from all subcontractors 
to the District. 

10.1.5.9.5 Developer shall award the subcontract either on a 
best value basis. 

10.1.5.9.6 Developer is required to receive at least three (3) 
bona fide bids from subcontractors foi all scopes of 
work, or see the Disrict's prior approval it it wishes 
to provide fewerthan the minimum number of bona 
fide bids from subcontractors. 

10.1.5.9. 7 The process may include prequalification or short­
listing. 

10.1.5.lOThe GMP shall be presented to the District in the following 
manner within a three ring binder as well as electronically 
on an external memory device such as a CD, USB drive, or 
other comparable device: 

10.1.5.10.1 Cover sheet, signed by the developer ind icating 
the GMP dollar amount with a certification, indicating 
that the GMP is all inclusive per the plans, 
specifications and addenda (contract documents). 
Also include certification stating, "Developer hereby 
certifies that they have reviewed all subcontractor 
proposals and whether the subcontractor excluded 
portions of their scope the Developer has included all 
costs for a complete GMP in accordance with plans, 
specifications and addenda. " 
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10.1.5.10.2 A bid tabulation sheet indicating the breakdown 
by subcontractor/trade along with the appropriate 
general condition amount, other fees (as submitted 
with the response to the RFQ/P). 

10.1.5.10.3 Behind the bid tabulation sheet mentioned in 
subdivision 10.1.5.5.2 above should be a sheet that 
indicates what is included in the general cond itions, 
which should match what was submitted in the 
response to the RFQ/P. 

10.1.5.10.4 Copies of all subcontractor bids received divided 
by trade that corresponds to the final spread sheet 
with a cover sheet indicating the scope and 
subcontractors that provided bids as well as those 
that were asked to bid, but did not submit a 
proposal. This sheet should have the dollar amounts 
for each subcontractor that provided a bid with the 
first column being the proposed subcontractor for 
that trade. 

10. 1.5.10.5 Behind subdivision 10.1.5.5.4 above shou ld be 
the bids for that trade with the proposed 
subcontractor bid on top and the other subcontractor 
bids in descending dollar order. 

10. 1.5.llProduce detailed construction CPM schedules to be 
incorporated into the Project documents including 
identification of the Project critical path and agency 
approvals . 

10.1.5.12Plan the phases and staging of construction , staging areas, 
temporary fencing, office trailer placement, access, etc. as 
required . 

10.1.5.13Not used. 

10.2 Schedule 

Services outlined above will commence on the date the District issues a notice 
to proceed for the Agreement, and conclude upon approval of the Am endment 
to the Lease Agreements by District 's Board on or about _ ______ _ 
20_ or termination of this Agreement by either party per the Agreement 's 
terms. It is anticipated that construction wi ll commence on or about October 
30 , 2017 . Any extension shall be subject to reasonable approval in writing by 
t he parti es. 
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10.3 Ownership of Records 

It is mutually agreed that all materials prepared by Developer under this 
Agreement shall become the property of the District and Developer shall have 
no property right therein whatsoever. Developer hereby assigns to District 
any copyrights associated with the materials prepared pursuant to the 
Agreement . 

10.4 Open Book Policy 

There will be an open book policy with Developer and its construction team. 
District shall have access to all subcontractor bids, value engineering back-up, 
contingency breakdown & tracking, and Developer fees. 

10.5 Compensation to Developer for Preconstruction Services 

District agrees to reimburse Developer in the tot.al amount not to exceed Two 
Hundred Twenty Thousand Dollars ($220,000.00), for the performance of 
services contemplated by this Agreement. Developer shall be paid monthly 
for the actual fees and allowed costs and expenses for all time and materials 
required and expended for work requested and specified by the District as 
completed. Said amount shall be paid within thirty (30) days upon submittal 
to and verification by the District of a monthly billing statement showing 
completion of the tasks for that month on a line item basis. In the event 
Developer and District enter into the lease/leaseback agreements for the 
development of the Project, this compensation for services rendered will be 
included as part of the Guaranteed Maximum Price ("GMP") to be paid to 
Developer by District. 

Developer shall be responsible for any and all costs and expenses incurred by 
Developer, including but not limited to the costs of hiring sub-consultants, 
contractors and other professionals, review of the Project's Plans and 
Specifications, review and preparation of necessary documentation relating to 
the development of the Project, all travel-related expenses, as well as for 
meetings with District and its representatives, long distance telephone 
charges, copying expenses, salaries of Developer staff and employees 
working on the Project, overhead, and any other reasonable expenses 
incurred by Developer in performance of the services contemplated by this 
Agreement. 

10.6 Termination before Construction Phase 

10.6.1 

Facilities Lease 

Before the notice to proceed with the Construction Phase is issued 
by the District, this Agreement may be terminated at any time 
without cause by District upon fourteen (14) days written notice to 
Developer:. In the event of such a termination by District, the 
District shall pay Developer for all undisputed services performed 
and expenses incurred per this Agreement, supported by 
documentary evidence, including, but not limited to, payroll 
records, invoices from third parties reta ined by Developer pursuant 
to this Agreement, and expense reports up until the date of notice 
of termination plus any sums due Developer for Board-approved 
extra services. In ascertaining the services actually rendered 

Page 12 
The Center Phase 2 Project 
DW K OMS 3 16200 1v l 



11. 

10.6.2 

hereunder up to the date of termination of this Agreement, 
consideration shall be given to completed work and work in process 
that would best serve the District if a completed product was 
presented. 

In the event that the parties do not reach an agreement on the 
GMP, this Agreement will be terminated at that time. In the event 
of such a termination, the District shall pay Developer no more 
than the not to exceed amount in Section 10.5 above. 

10. 7 Construction Phase 

Developer shall not commence any construction work before DSA approval of 
the Plans and Specifications. 

Construction of Project 

11.1 Construction of Project 

11.1.1 

11.1.2 

Developer agrees to cause the Project to be developed, 
constructed, and installed in accordance with the terms hereof and 
the Construction Provisions set forth in Exhibit D, including those 
things reasonably inferred from the Contract Documents as being 
within the scope of the Project and necessary to produce the stated 
result even though no mention is made in the Contract Documents. 

Contract Time / Construction Schedule 

It is hereby understood and agreed that the Contract Time for this 
Project shaii be Five Hundred and Thi rty-Eight (538) calenda, days, 
commencing with the date upon which District issues the Notice to 
Proceed with Construction and ending with completion of the Work 
("Contract Time"). The Construction Schedule must be approved 
by .the District. 

11.1.2.1 The Construction Schedule shall include, at least, the 
following milestones for completing the Work for the 
Project ("Completion Dates"): 

Work Completion Date 

Central Kitchen TBD 

Administrative Offices/All Remaining Work April 20, 2019 

11.1.2.2 In the event District does not issue the Notice to 
Proceed with Construction on or by October 30, 2017, 
the Completion Dates, listed above, shall each be 
extended one (1) non-compensable additional calendar 
day for each day after October 30, 2017 until District 
issues the Notice to Proceed with Construction. Any 
extension of Completion Dates shall not change the 
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11.1.3 

11.1.4 

overa ll Contract Time, as defined above. It is 
understood and agreed that Developer shall not be 
enti tl ed to any claim of additional compensation as a 
resu lt of postponement of the issuance of the Notice to 
Proceed w ith Construction. 

Schedule of Values 

The Developer has provided a schedule of values, approved by the 
District, which is attached hereto as Exhibit G ("Schedule of 
Values"). The Schedule of Values must be approved by the 
District. 

Liquidated Damages 

Time is of the essence for all work Developer must perform to 
complete the Project. It is hereby understood and agreed that it is 
and will be difficult and/or impossible to ascertain and determine 
the actual damage that the District will sustain in the event of and 
by reason of Developer's delay; therefore, Developer agrees that it 
shall pay to the District the amounts listed below per day as 
liquidated damages for each and every day's delay beyond the 
Completion Date allotted to the Work under the Construction 
Schedule. 

11.1.4.1 The liquidated damges amounts are as follows: 

11.1.4.1.1 Central Kicthen: Two Thousand Dollars 
($2,000) per day. 

11.1.4.1.2 Administrative Offices/All Remaining 
Work: Five Hundred Dollars ($500) per day. 

11.1.4.2 It is hereby understood and agreed that this amount is 
not a penalty. 

11.1.4.3 In the event any portion of the liquidated damages is 
not paid to the District, the District may deduct that 
amount from any money due or that may become due 
the Developer under this Facilities Lease. The District's 
right to assess liquidated damages is as indicated herein 
and in Exhibit D. 

11.1.4.4 The time during which the construction of the Project is 
delayed for cause as hereinafter specified may extend 
the time of completion for a reasonable time as the 
District may grant. 
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11.1.5 

11.1.6 

11.1.7 

11.1.8 

11.1.9 

Facilities Lease 

Guaranteed Maximum Price 

Developer wi ll cause the Project to be constructed within the 
Guaranteed Max imum Price as set forth and defined in the 
Guaranteed Maximum Price Provisions in Exhibit C, and Developer 
will not seek additional compensation from District in excess of that 
amount. 

Modifications 

If the DSA requires changes to the Contract Documents submitted 
by District to Developer, and those changes change the 
construction costs and/or construction time for the Project, then 
those changed costs or time will be handled as a modification 
pursuant to the provisions of Exhibit D. 

Labor Compliance Monitoring and Enforcement by 
Department of Industrial Relations 

This Project is subject to labor compliance monitoring and 
enforcement by the Department of Industrial Relations pursuant to 
Labor Code section 1771.4 and Title 8 of the California Code of 
Regulations. Contractor specifically acknowledges and understands 
that it shall perform the Work of this Agreement while complying 
with all the applicable provisions of Division 2, Part 7, Chapter 1, of 
the Labor Code. 

Project Labor Agreement 

This Project is subject to the extension or renevval of a project 
labor agreement entered into by the District prior to January 1, 
2017, attached to the Facilities Lease as Exhibit H. 

11.1.8.1 Skilled and Trained Workforce. 

Pursuant to Education Code section 17407.5, Developer 
is not required to establish its enforceable commitment 
to use a Skilled and Trained Workforce, as defined in 
Chapter 2.9 (commencing with Section 2600) of Part 1 
of Divi sion 2 of the Public Contract Code, as Developer 
and all its subcontractors at every tier will become a 
party to the District's Project Labor Agreement. 

Local, Small Local and Small Local Resident Business 
Enterprise Program (L/SL/SLRBE) 

This Project is subject to a minimum fifty percent (50%) 
mandatorty local participation requirement, pursuant to Board 
Policy BP 7115 and Administrative Regulations AR 7115, attached 
to the Facilities Lease as Exhibit I. 
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12. Maintenance 

Following delivery of possession of the Project by Developer to District, the repair, 
improvement, replacement and maintenance of the Project and the Project Site shall be at 
the sole cost and expense and the sole responsibility of the District, subject only to all 
punch list items and warranties against defects in materials and workmanship of Developer 
as provided in Exhibit D . The District shall pay for or otherwise arrange for the payment of 
the cost of the repair and replacement of the Project resulting from ordinary wear and tear. 
The District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil 
Code, but such waiver shall not limit any of the rights of the District under the terms of this 
Facilities Lease. 

13. Utilities 

Following delivery of possession of the Project by Developer to District, the cost and 
expenses for all utility services, including, but not limited to, electricity, natural gas, 
telephone, water, sewer, trash removal, cable television, janitorial service, security, 
heating, water, internet service, data transmission, and all other utilities of any type shall 
be paid by District. 

14. Taxes and Other Impositions 

All ad valorem real property taxes, special taxes, possessory interest taxes, bonds and 
special lien assessments or other impositions of any kind with respect to the Project, the 
Project Site and the improvements thereon, charged to or imposed upon either Developer or 
the District or their respective interests or estates in the Project, shall at all times be paid 
by District. In the event any possessory interest tax is levied on Developer, its successors 
and assigns, by virtue of this Facilities Lease or the Site Lease, District shall pay such 
possessory interest tax directly, if possible, or shall reimburse Developer, its successors and 
assigns for the fu II amount thereof within forty-five ( 45) days after presentation of proof of 
payment by Developer. 

15. Insurance 

15.1 Developer's Insurance 

The Developer shall comply with the insurance requirements as indicated here 
and in Exhibit D and Exhibit D-1. 

15.1.1 Commercial General Liability and Automobile Liability 
Insurance 

15.1.1.1 Developer shall procure and maintain, during the life of 
the Project, Commercial General Liability Insurance and 
Automobile Liability Insurance that shall protect 
Developer, District, its Board Members, employees, 
agents, Construction Manager(s), Project Manager(s), 
Project Inspector(s), and Architect(s) from all claims for 
bodily injury, property damage, personal injury, death, 
advertising injury, and medical payments arising from 
operations under the Project. This coverage shall be 
provided in a form at least as broad as Insurance 
Services (ISO) Form CG 00 01 11 88. Developer shall 
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15.1.2 

15.1.3 

Facilities Lease 

ensure that Products Liability and Completed Operations 
coverage, Fire Damage Liability, and Any auto including 
owned, non-owned, and hired, are included within the 
above policies and at the required limits, or Developer 
shall procure and maintain these coverages separately. 

15.1.1.2 Developer's deductible or self-insured retention for its 
Commercial General Liability Insurance policy shall not 
exceed five thousand dollars ($5,000) for deductible or 
twenty-five thousand dollars ($25,000) for self-insured 
retention, respectively, unless approved in writing by 
District. 

15.1.1.3 All such policies shall be written on an occurrence form . 

Excess Liability Insurance 

15.1.2.1 Developer may procure and maintain, during the life of 
the Project, an Excess Liability Insurance Policy to meet 
the policy limit requirements of the required policies if 
Developer's underlying policy limits are less than 
required. 

15.1.2.2 There shall be no gap between the per occurrence 
amount of any underlying policy and the start of the 
coverage under the Excess Liability Insurance Policy. 
Any Excess Liability Insurance Policy shall protect 
Developer, District, its Board Members, employees, 
agents, Construction Manager(s), Project Manager(s), 
Project Inspector(s), and Architect(s) in amounts and 
including the provisions as set forth in Exhibit Dor 
Exhibit D-1 and/or the Supplementary Conditions (if 
any), and that complies with all requirements for 
Commercial General Liability and Automobile Liability 
and Employers' Liability Insurance. 

15.1.2.3 The District, in its sole discretion, may accept the Excess 
Liability Insurance Policy that bring Contractor's primary 
limits to the minimum requirements herein. 

Subcontractor 

Developer shall require its Subcontractor(s), if any, to procure and 
maintain Commercial General Liability Insurance, Automobile 
Liability Insurance, and Excess Liability Insurance (if Subcontractor 
elects to satisfy, in part, the insurance required herein by procuring 
and maintaining an Excess Liability Insurance Policy) with 
minimum limits at least equal to the amount required of the 
Developer except where smaller minimum limits are permitted as 
set forth below . 
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15.1.4 

15.1.5 

Workers' Compensation and Employers' Liability Insurance 

15.1.4.1 In accordance with provisions of section 3700 of the 
California Labor Code, the Developer and every 
Subcontractor shall be required to secure the payment 
of compensation to its employees. 

15.1.4.2 Developer shall procure and maintain, during the life of 
the Project, Workers' Compensation Insurance and 
Employers' Liability Insurance for all of its employees 
engaged in work under the Project, on/or at the Site of 
the Project. This coverage shall cover, at a minimum, 
medical and surgical treatment, disability benefits, 
rehabilitation therapy, and survivors' death benefits. 
Developer shall require its Subcontractor(s), if any, to 
procure and maintain Workers ' Compensation Insurance 
and Employers' Liability Insurance for all employees of 
Subcontractor(s). Any class of employee or employees 
not covered by a Subcontractor's insurance shall be 
covered by Developer's insurance. If any class of 
employee or employees engaged in Work on the Project, 
on or at the Site of the Project, is not protected under 
the Workers' Compensation Insurance, Developer shall 
provide, or shall cause a Subcontractor to provide, 
adequate insurance coverage for the protection of any 
employee(s) not otherwise protected before any of those 
employee(s) commence work . 

Builder's Risk Insurance: Builder's Risk "All Risk" Insurance 

15.1.5.1 Developer shall procure and maintain, during the life of 
this Contract, Builder's Risk (Course of Construction), or 
similar first party property coverage acceptable to the 
District, issued on a replacement cost value basis . The 
cost shall be consistent with the total replacement cost 
of all insurable Work of the Project included within the 
Contract Documents. Coverage is to insure against all 
risks of accidental physical loss and shall include without 
limitation the perils of vandalism and/or malicious 
mischief (both without any limitation regarding vacancy 
or occupancy), sprinkler leakage, civil authority, theft, 
sonic disturbance, earthquake, flood, collapse, wind, 
rain, dust, fire, wa r, terrorism, lightning, smoke, and 
rioting. Coverage shall include debris removal, 
demolition, increased costs due to enforcement of all 
applicable ordinances and/or Jaws in the repair and 
replacement of damaged and undamaged portions of the 
property, and reasonable costs for the Architect's and 
engineering services and expenses required as a result 
of any insured Joss upon the Work and Project, including 
completed Work and Work in progress, to the full 
insurable value thereof. 
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15.1.6 

15.1.7 

Facilities Lease 

Pollution Liability Insurance 

15.1.6.1 Developer shall procure and maintain Pollution Liability 
Insurance that shall protect Developer, District, 
Construction Manager(s), Project Inspector(s), and 
Architect(s) from all claims for bodily injury, property 
damage, including natural resource damage, cleanup 
costs, removal, storage, disposal, and/or use of the 
pollutant arising from operations under this Facilities 
Lease, and defense, including costs and expenses 
incurred in the investigation, defense, or settlement of 
claims. Coverage shall apply to sudden and/or gradual 
pollution conditions resulting from the escape or release 
of smoke, vapors, fumes, acids, alkalis, toxic chemicals, 
liquids, or gases, natural gas, waste ma_terials, or other 
irritants, contaminants, or pollutants, including 
asbestos. This coverage shall be provided in a form at 
least as broad as Insurance Services Offices, Inc. (ISO) 
Form CG 2415, or Developer shall procure and maintain 
these coverages separately. 

15.1.6.2 Developer shall warrant that any retroactive date 
applicable to coverage under the policy predates the 
Effective Date of this Facilities Lease and that continuous 
coverage will be maintained or an extended reporting or 
discovery period will be exercised for a period of three 
(3) years, beginning from the time that the Work under 
the Contract is completed. 

15.1.6.3 If Developer is responsible for removing any pollutants 
from a site, then Developer shall ensure that Any Auto, 
including owned, non-owned , and hired, are included 
within the above policies and at the required limits, to 
cover its automobile exposure for transporting the 
pollutants from the site to an approved disposal site. 
This coverage shall include the Motor Carrier Act 
Endorsement, MCS 90 . 

Proof of Carriage of Insurance and Other ·Requirements 
Endorsements and Certificates 

15.1.7.1 Developer shall not commence Work nor shall it allow 
any Subcontractor to commence Work on the Project, 
until Developer and its Subcontractor(s) have procured 
all required insurance and Developer has delivered in 
duplicate to the District complete endorsements (or 
entire insurance policies) and certificates indicating the 
required coverages have been obtained, and the District 
has approved these documents. 

15.1.7.2 Endorsements, certificates, and insurance policies shall 
include the following: 
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Facilities Lease 

15.1.7.2.1 A clause stating: 

"This policy shall not be amended, 
canceled or modified and the 
coverage amounts shall not be 
reduced until notice has been 
mailed to District, Architect, and 
Construction Manager stating date 
of amendment, modification, 
cancellation or redu ction. Date of 
amendment, modification, 
cancellation or reduction may not 
be less than thirty (30) days after 
date of mailing notice." 

15.1.7.2.2 Language stating in part icular those 
insured, extent of insurance, location and 
operation to which insurance appl ies, 
expiration date, to whom cancellation and 
reduct ion notice will be sent, and length of 
notice period. 

15.1. 7 .3 All endorsements, certificates and insurance policies 
shall state that District, its Board Members, employees 
and agents, Construction Manager(s), Project 
Manager(s), Inspector(s) and Architect(s) are named 
additional insureds under all policies except Workers ' 
Compensation Insurance and Employers' Liability 
Insurance. 

15.1.7.4 Insurance written on a "claims made" basis shall be 
retroactive to a date that coincides with or precedes 
Contractor's commencement of Work, including 
subsequent policies purchased as renewals or 
replacements. Said policy is to be renewed by the 
Developer and all Subcontractors for a period of five (5) 
years following completion of the Work or termination of 
this Facilities Lease. Such insurance must have the 
same coverage and limits as the policy that was in effect 
during the term of this Facilities Lease, and will cover 
the Developer and all Subcontractors for all claims 
made. 

15.1.7.5 Developer's and Subcontractors' insurance policy(s) 
shall be primary and non-contributory to any insurance 
or self-insurance maintained by District, its Board 
Members, employees and/or agents, the State of 
California, Construction Manager(s), Project Manager(s), 
Inspector(s), and/or Architect(s). 

15.1.7.6 All endorsements shall waive any right to subrogation 
against any of the named additional insureds. 
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Facilities Lease 

15.1.7.7 All po li cies shall be written on an occurrence form. 

15.1.7.8 All of Developer's insurance sha ll be with insurance 
companies with an A.M. Best rating of no less than A: 
XI. 

15.1.7.9 The insurance requirements set forth herein shall in no 
way limit the Developer's liability arising out of or 
relating to the performance of the Work or related 
activities. 

15.1.7.lOFailure of Developer and/or its Subcontractor(s) to 
comply with the insurance requirements herein shall be 
deemed a material breach of the Facilities Lease and 
constitute a Default by the Developer pursuant to this 
Facilities Lease. 

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY] 
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15.1.8 Insurance Policy Limits 

The limits of insurance shall not be less than the following amounts: 

Commercial General Combined Single Limit $4,000,000 
Liability 

Product Liability and $4,000,000 
Completed Operations, 
Fire Damage Liability -
Split Limit 

Automobile Liability - Combined Single Limit $4,000,000 
Any Auto 

Workers Compensation Statutory limits 
pursuant to State law 

Employers' Liability $4,000,000 

Builder's Risk Replacement Cost 

Pollution Liability $1,000,000 per claim; 
$2,000,000 aqgregate 

The limits of insurance for those subcontractors whose scope of work does not 
exceed ten percent (10%) of the Guaranteed Maximum Cost shall not be less 
than the following amounts: 

Commercial General Combined Single $2,000,000 
Liability Limit 

Product Liability and $2,000,000 

I 
Completed Operations 

Automobile Liability - Any Combined Single $2,000,000 
Auto Limit 

Workers Compensation Statutory limits pursuant 
to State law 

Employers' Liability $2,000,000 

Notwithstanding anything in this Facilities Lease to the contrary, the above 
insurance requirements may be modified as appropriate for subcontractors, 
with District's prior written approval. 

15.2 District's Insurance 

15.2.1 

Facilities Lease 

Rental Interruption Insurance 

District shall at all times from and after District's acceptance of 
the Project, for the benefit of District and Developer, as their 
interests may appear, maintain rental interruption insurance to 
cover loss, total or partial, of the use of the Project due to damage 
or destruction, in an amount at least equal to the maximum 
estimated Lease Payments payable under this Facilities Lease 
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16. 

15.2.2 

during the current or any future twenty-four (24) month period. 
This insurance may be maintained as part of or in conjunction with 
any other insurance coverage carried by the District, and such 
insurance may be maintained in whole or in part in the form of 
participation by the District in a joint powers agency or other 
program providing pooled insurance. This insurance may not be 
maintained in the form of self-insurance. The proceeds of this 
insurance shall be paid to the Developer. 

Property Insurance 

District shall at all times from and after District's acceptance of the 
Project, carry and maintain in force a policy of property insurance 
for 100% of the insurable replacement value with no coinsurance 
penalty, on the Project Site and the Project, together with all 
improvements thereon, under a standard "all risk" contract insuring 
against loss or damage. Developer shall be named as additional 
insureds or co-insureds thereon by way of endorsement. District 
shall not be relieved from the obligation of supplying any additional 
funds for replacement of the Project and the improvements thereon 
in the event of destruction or damage where insurance does not 
cover replacement costs. District shall have the right to procure 
the required insurance through a joint powers agency or to self­
insure against such losses or portion thereof as is deemed prudent 
by District. 

Indemnification and Defense 

16.1 To the fullest extent permitted by California law, Developer shall indemnify, 
keep and hold harmless the District and its respective Board Members, 
officers, representatives, employees, consultants, the Architect and 
Construction Manager in both individual and official capacities and their 
consultants ("Indemnitees"), against all suits, claims, damages, losses, and 
expenses, including but not limited to attorney's fees and costs, caused by, 
arising out of, resulting from, or incidental to, the performance of the Work 
under this Contract by the Developer or its Subcontractors, vendors and/or 
suppliers, including any suit, claim, damage, loss, or expense attributable to, 
without limitation, bodily injury, sickness, disease, death, alleged patent 
violation or copyright infringement, or injury to or destruction of tangible 
property (including damage to the Work itself) and including the loss of use 
resulting therefrom, except to the extent caused wholly by the active 
negl igence or willful misconduct of the Indemnitees. This indemnification and 
hold harmless obligation includes any failure or alleged failure by Developer to 
comply with any law and/or provision of the Contract Documents, including, 
without limitation, any stop payment notice actions or liens, including Civil 
Wage and Penalty Assessments and/or Orders by the California Department 
of I ndustria l Relations. 

16.2 Developer shall also defend, at its own expense, Indemnitees with legal 
counsel reasonably acceptable to the District, against all suits, claims, 
allegations, damages, losses, and expenses, including but not limited 
attorneys' fees and costs, caused by, arising out of, resulting from, or 
incidenta l to, the performance of the Work under this Contract by Developer, 
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its Subcontractors, vendors, or suppliers, except to the extent caused by the 
sole negligence, active negl igence, or willful misconduct of the Indemnitees. 
This defense obligation extends to any failure or alleged failure by Developer 
to comply with any provision of law, any failure or alleged failure to timely 
and properly fulfill all of its obligations under the Contract Documents in strict 
accordance with their terms, and without limitation, any failure or alleged 
failure of Developer's obligations regarding any stop payment notice actions 
or liens, including Civil Wage and Penalty Assessments and/or Orders by the 
California Department of Industrial Relations. This agreement and obligation 
of the Developer shall not be construed to negate, abridge, or otherwise 
reduce any right or obligation of defense that would otherwise exist as to any 
party or person described herein. 

16.3 The Developer shall give prompt notice to the District in the event of any 
injury (including death), loss, or damage included herein. Without limitation 
of the provisions herein, if the Developer's agreement to indemnify and hold 
harmless the Indemnitees or its agreement to defend Indemnitees as 
provided herein against liability for damage arising out of bodily injury to 
persons or damage to property caused by or resulting from the negligence of 
any of the Indemnitees shall to any extent be or be determined to be void or 
unenforceable, it is the intention of the parties that these circumstances shall 
not otherwise affect the validity or enforceability of the Developer's 
agreement to indemnify, defend, and hold harmless the rest of the 
Indemnitees, as provided herein, and in the case of any such suits, claims, 
damages, losses, or expenses caused in part by the default, negligence, or 
act or omission of the Developer, any Subcontractor, anyone directly or 
indirectly employed by any of them or anyone for whose acts any of them 
may be liable, and in part by any of the Indemnitees, the Developer shall be 
and remain fully liable on its agreements and obligations herein to the fullest 
extent permitted by !av.:. 

16.4 In any and all claims against any of the Indemnitees by any employee of the 
Developer, any Subcontractor, anyone directly or indirectly employed by any 
of them or anyone for whose acts any of them may be liable, the Developer's 
indemnification obligation herein shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits 
payable by or for the Developer or any Subcontractor under workers' 
compensation acts, disability benefit acts, or other employee benefit acts. 

16.5 The District may retain so much of the moneys due to the Developer as shall 
be considered necessary, until disposition of any such suit, claims or actions 
for damages or until the District, Architect and Construction Manager have 
received written agreement from the Developer that Developer will 
unconditionally defend the District and its respective Board Members, officers, 
representatives, employees, consultants, the Architect and Construction 
Manager and their sub-consultants and pay any damages due by reason of 
settlement or judgment. 

16.6 The indemnification and defense obligations hereunder shall survive the 
completion of Work, includin·g the warranty/guarantee period, and/or the 
termination of the Contract . 
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17. Eminent Domain 

17.1 Total Taking After Project Delivery. 

If, following delivery of possession of the Project by Developer to District, all 
of the Project and the Project Site is taken permanently under the power of 
eminent domain, the Term shall cease as of the day possession shall be so 
taken. 

17.1.1 

17.1.2 

The financial interest of Developer shall be limited to the amount of 
principal payments pursuant to the Guaranteed Maximum Price 
Provisions indicated in Exhibit C that are then due or past due 
together with all remaining and succeeding principal payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C for the remainder of the original Term. For example, if all 
of the Project and the Project Site is taken at the end of the third 
year of the Term, Developer shall be entitled to receive from the 
eminent domain award the sum of all principal payments pursuant 
to the Guaranteed Maximum Price Provisions indicated in Exhibit C 
that would have been owing for the fourth year through the end of 
the Term had there been no taking. 

The balance of the award, if any, shall be paid to the District. 

17.2 Total Taking Prior to Project Delivery 

If all of the Project and the Project Site is taken permanently under the power 
of eminent domain and the Developer is still performing the work of the 
Project and has not yet delivered possession of the Project to District, the 
Term shall cease as of the day possession shall be so taken. The financial 
interest of Developer shall be the amount Developer has expended to date for 
work performed on the Project, subject to documentation reasonably 
satisfactory to the District . 

17.3 Partial Taking. 

If, following delivery of possession of the Project by Developer to District, less 
than all of the Project and the Project Site is taken permanently, or if all of 
the Project and the Project Site or any part thereof is taken temporarily, 
under the power of eminent domain. 

17.3.1 

17.3.2 

This Facilities Lease shall continue in full force and effect and shall 
not be terminated by virtue of that partial taking and the Parties 
waive the benefit of any law to the contrary, and 

There shall be a partial abatement of any principal payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C as a result of the application of the net proceeds of any 
eminent domain award to the prepayment of those payments 
hereunder. The Parties agree to negotiate, in good faith , for an 
equitable split of the net proceeds of any eminent domain award 
and a corresponding reduction in the payments required pursuant 
to the Guaranteed Max imum Price Provisions indicated in Exhibit C. 
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18. Damage and Destruction 

If, following delivery of possession of al l or a portion of the Project by Developer to District, 
the Project is totally or partially destroyed due to fire, acts of vandalism, flood, storm, 
earthquake, Acts of God , or other casua lty beyond the control of either party hereto, the 
Term shall end and District shall no longer be required to make any payments required 
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C that are then 
due or past due or any remaining and succeeding principal payments pursuant to the 
Guaranteed Maximum Price Provisions indicated in Exhibit C for the remainder of the 
original Term . 

19. Abatement 

19.1 If, after the Parties have executed the Memorandum of Commencement Date 
attached hereto as Exhibit E, the Project becomes destroyed or damaged 
beyond repair, the District may determine its use of the Project abated. 
Thereafter, the District shall have no obligation to make, nor shall the 
Developer have the right to demand, the Lease Payments as indicated in the 
Guaranteed Maximum Price Provisions indicated in Exhibit C to this Facilities 
Lease. The Term shall cease at that time . 

19.2 The Parties hereby agree that the net proceeds of the District's rental 
interruption insurance that the District must maintain during the Term, as 
required herein, shall constitute a special fund for the payment of the Lease 
Payments indicated in the Guaranteed Maximum Price Provisions indicated in 
Exhibit C. 

19.3 The District shall as soon as practicable after such event, apply the net 
proceeds of its insurance policy intended to cover that loss ("Net Proceeds"), 
either to: 

19.3.1 

19.3.2 

19.3.3 

Repair the Project to full use. 

Replace the Project, at the District's sole cost and expense, with 
property of equal or greater value to the Project immediately prior 
to the time of the destruction or damage, and that replacement, 
once completed, shall be substituted in this Facilities Lease by 
appropriate endorsement; or 

Exercise the District's purchase option as indicated in the 
Guaranteed Maximum Price Provisions indicated in Exhibit C to this 
Facilities Lease. 

19.4 The District shall notify the Developer of which course of action it desires to 
take with in thirty (30) days after the occurrence of the destruction or 
damage. The Net Proceeds of all insurance payable with respect to the 
Project shall be available to the District and shall be used to discharge the 
District 's obligations under this Section . 
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20. Access 

21. 

20.1 By Developer 

Developer shall have the right at all reasonable times to enter upon the 
Project Site to construct the Project pursuant to this Facilities Lease. 
Following the acceptance of the Project by District, Developer may enter the 
Project at reasonable times with advance notice and arrangement with 
District for purposes of making any repairs required to be made by Developer. 

20.2 By District 

The District shall have the right to enter upon the Project Site at all times. 
District shall comply with all safety precautions and procedures required by 
Developer. 

Assignment, Subleasing 

21.1 Assignment and Subleasing by the District 

Any assignment or sublease by District shall be subject to all of the following 
conditions: 

21.1.1 

21.1.2 

This Facilities Lease and the obligation of the District to make the 
payments required pursuant to the Guaranteed Maximum Price 
Provisions indicated in Exhibit C shall remain obligations of the 
District; and 

The District shall, within thirty (30) days after the delivery thereof, 
furnish er cause to be furnished to Developer a true and complete 
copy of any assignment or sublease . 

21.2 Assignment by Developer 

Developer may assign its right, title and interest in this Facilities Lease, in 
whole or in part to one or more assignees, only after the written consent of 
District, which District will not unreasonably withhold. No assignment shall be 
effective against the District unless and until the District has consented in 
writing. Notwithstanding anything to the contrary contained in this Facilities 
Lease, no consent from the District shall be required in connection with any 
assignment by Developer to a lender for purposes of financing the Project as 
long as there are not additional costs to the District. 

22. Termination, Default And Suspension 

22.1 Termination; Lease Terminable Only As Set Forth Herein 

22.1.1 

Facilities Lease 

Except as otherwise expressly provided in this Facilities Lease, this 
Facilities Lease shall not terminate, nor shall District have any right 
to terminate this Facilities Lease or be entitled to the abatement of 
any necessary payments pursuant to the Guaranteed Maximum 
Price Provisions in Exhibit C or any reduction thereof. The 
obligations hereunder of District shall not be otherwise affected by 
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22.1.2 

22.1.3 

22.1.4 

reason of any damage to or destruction of all or any part of the 
Project; the tak ing of the Project or any portion thereof by 
condemnation or otherwise; the prohibition, limitation or restriction 
of District's use of the Project; the interference with such use by 
any private person or contractor; the District's acquisition of the 
ownership of the Project (other than pursuant to an express 
provision of this Facilities Lease); any present or future law to the 
contrary notwithstanding. It is the intention of the Parties hereto 
that all necessary payments pursuant to the Guaranteed Maximum 
Price Provisions indicated in Exhibit C shall continue to be payable 
in all events, and the obligations of the District hereunder shall 
continue unaffected unless the requirement to pay or perform the 
same shall be terminated or modified pursuant to an express 
provision of this Facilities Lease. 

Nothing contained herein shall be deemed a waiver by the District 
of any rights that it may have to bring a separate action with 
respect to any Event of Default by Developer hereunder or under 
any other agreement to recover the costs and expenses associated 
with that action: The District covenants and agrees that it will 
remain obligated under this Facilities Lease in accordance with its 
terms. 

Following completion of the Project, the District will not take any 
action to terminate, rescind or avoid this Facilities Lease, 
notwithstanding the bankruptcy, insolvency, reorganization, 
composition, readjustment, liquidation, dissolution, winding-up or 
other proceeding affecting Developer or any assignee of Developer 
in any such proceeding, and notwithstanding any action with 
respect to this Facilities Lease which may be taken by any trustee 
or receiver of Developer or of any assignee of Developer in any 
such proceeding or by any court in any such proceeding. Following 
completion of the Project, except as otherwise expressly provided 
in this Facilities Lease, District waives all rights now or hereafter 
conferred by law to quit, terminate or surrender this Facilities 
Lease or the Project or any part thereof. 

District acknowledges that Developer may assign an interest in 
some or all of the necessary payments pursuant to the Guaranteed 
Maximum Price Provisions indicated in Exhibit C to a lender in order 
to obtain financing for the cost of constructing the Project and that 
the lender may rely on the foregoing covenants and provisions in 
connection with such financing . 

22.2 District's Right to Terminate Developer for Cause 

22.2.1 

Facilities Lease 

Grounds for Termination 

The District, in its sole discretion, without prejudice to any other 
right or remedy, may terminate the Site Lease and Facilities Lease 
and/or terminate the Developer's right to perform the work of the 
Facilities Lease based upon any of the following: 
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22.2.2 

Facilities Lease 

22.2.1.1 Developer refuses or fails to execute the Work or any 
separab le part thereof; or 

22.2.1.2 Developer fails to complete said Work within the time 
specified or any extension thereof; or 

22.2.1.3 Developer persistently fails or refused to perform Work 
or provide material of sufficient quality as to be in 
compliance with the Facilities Lease; or 

22.2.1.4 Prior to completion of the Project, Developer is adjudged 
a bankrupt, files a petit ion for relief as a debtor, or a 
petition is filed against the Developer without its 
consent, and the petition not dismissed within sixty (60) 
days; or 

22.2.1.5 Prior to the completion of the Project, Developer makes 
a general assignment for the benefit of its creditors, or a 
receiver is appointed on account of its insolvency; or 

22.2.1.6 Developer persistently or repeatedly refuses and/or fails, 
except in cases for which extension of time is provided, 
to supply enough properly skilled workers or proper 
materials to complete the Work in the time specified; or 

22.2.1. 7 Developer fails to make prompt payment to 
Subcontractors, or for material, or for labor; or 

22.2.1.8 Developer persistently disregards laws, or ordinances, or 
instructions of District as indicated in Exhibit D , or 
otherwise in violation of Exhibit D; or 

22.2.1.9 Developer fails to comply with the District's Project 
Labor Agreement; or 

22.2.1.lODeveloper fails to comply with the District's Local , Small 
Local and Small Local Resident Business Enterpr ise 
Program; or 

22.2.1.11Developer fails to supply labor, including that of 
Subcontractors, that is sufficient to prosecute the Work 
or that can work in harmony with all other elements of 
labor employed or to be employed on the Work ; or 

22.2.1.12Developer or its Subcontractor(s) is/are otherwise in 
breach, default, or in substantial violation of any 
provision of this Facilities Lease, includ ing but not 
limited to a lapse in licensing or registration. 

Notification of Termination 

22.2.2.1 Upon the occurrence at District's sole determination of 
any of the above conditions, or upon Developer's failure 
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Facilities Lease 

to perform any material covenant, condition or 
agreement in this Facilities Lease, District may, without 
prej udice to any other right or remedy, serve written 
notice upon Developer and its Surety of District's 
termination of this Facilities Lease and/or the 
Developer's right to perform the work of this Facilities 
Lease. This notice will contain the reasons for 
termination. 

22.2.2.1.1 Unless, within fifteen (15) days after the 
service of the notice, any and all 
condition(s) shall cease, and any and all 
violation(s) shall cease, or arrangement 
satisfactory to District for the correction of 
the condition(s) and/or violation(s) be 
made, this Facilities Lease and the Site 
Lease shall cease and terminate. 

22.2.2.1.2 If the failure stated in the notice cannot 
be corrected with in fifteen (15) days after 
the service of notice, District may consent 
to an extension of time, provided 
Developer instituted and diligently 
pursued corrective action within the 
applicable fifteen (15)-day period and 
until the violation is corrected. Upon 
District determination, Developer shall not 
be entitled to receive any further payment 
until the entire Work is finished . 

22.2.2.2 Upon Termination, District may immediately serve 
written notice of tender upon Surety whereby Surety 
shall have the right to take over and perform this 
Facilities Lease only if Surety : 

22.2.2.2.1 Within three (3) days after service upon it 
of the notice of tender, gives District 
written notice of Surety's intention to take 
over and perform this Facilities Lease; and 

22.2.2.2.2 Commences performance of this Facilities 
Lease with in three (3) days from date of 
serving of its notice to District. 

22.2.2.3 Surety shall not utilize Developer in completing the 
Project if the District notifies Surety of the Distri ct's 
objection to Developer's further participation in t he 
completion of the Project. Surety expressly agrees that 
any developer which Surety proposes to fulfill Su re ty's 
obligations is subject to Distr ict's approval. 

22.2.2.4 If Surety fail s to notify District or begin performance as 
indicated herein, District may take over the Work and 
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22.2.3 

execute the Work to completion by any method it may 
deem advisa ble at the expense of Developer and/or its 
Surety . Developer and its Surety shall be liable to 
District for any excess cost or other damages the District 
incurs thereby. Time is of the essence in this Facilities 
Lease. If the District takes over the Work as herein 
provided, District may, without liability for so doing, 
take possession of and utilize in completing the Work all 
materials, appliances, plan, and other property 
belonging to Developer as may be on the Site of the 
Work, in bonded storage, or previously paid for. 

Effect of Termination 

22.2.3.1 If District terminates the Site Lease and the Facilities 
Lease pursuant to this section, the Project Site and any 
improvements built upon the Project Site shall vest in 
District upon termination of the Site Lease and Facilities 
Lease, and District shall thereafter be required to pay 
only the principal amounts then due and owing pursuant 
to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C, less any damages incurred by District due to 
Developer's default, acts, or omissions. 

22.2.3.2 The District shall retain all rights it possesses pursuant 
to this Facilities Lease including, without limitation. 

22.2.3.2.1 The right to assess liquidated damages 
due because of any project delay; and 

22.2.3.2.2 All rights the District holds to demand 
performance pursuant to the Developer's 
required performance bond. 

22.2.3.3 Developer shall, only if ordered to do so by the District, 
immediately remove from the Site all or any materials 
and personal property belonging to Developer that have 
not been incorporated in the construction of the Work, 
or which are not in place in the Work. The District 
retains the right, but not the obligation, to keep and use 
any materials and personal property belonging to 
Developer that have not been incorporated in the 
construction of the Work, or which are not in place in 
the Work. The Developer and its Surety shall be liable 
upon the performance bond for all damages caused the 
District by reason of the Developer's failure to complete 
the Work under this Facilities Lease. 

22.2.3.4 In the event that the District shall perform any portion 
of, or the whole of the Work, pursuant to the provisions 
of the General Conditions, the District shall not be liable 
nor account to the Developer in any way for the time 
within which, or the manner in which, the Work is 
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Facilities Lease 

performed by the District or for any changes the District 
may make in the Work or for the money expended by 
the District in satisfying claims and/or suits and/or other 
obligations in connection with the Work. 

22.2.3.S In the event that the Site Lease and Facilities Lease are 
terminated for any reason, no allowances or 
compensation will be granted for the loss of any 
anticipated profit by the Developer or any impact or 
impairment of Developer's bonding capacity. 

22.2.3.6 If the expense to the District to finish the Work exceeds 
the unpaid Guaranteed Maximum Price, Developer and 
Surety shall pay difference to District within twenty-one 
(21) days of District's request. District may apply any 
amounts otherwise due to Developer to this difference . 

22.2.3.7 The District shall have the right (but shall have no 
obligation) to assume and/or assign to a replacement 
contractor or construction manager, or other third party 
who is qualified and has sufficient resources to complete 
the Work, the rights of the Developer under its 
subcontracts with any or all Subcontractors. In the 
event of an assumption or assignment by the District, no 
Subcontractor shall have any claim against the District 
or third party for Work performed by Subcontractor or 
other matters arising prior to termination of the Facilities 
Lease. The District or any third party, as the case may 
be, shall be liable only for obligations to the 
Subcontractor arising after assumption or assignment. 
Should the District so elect, the Developer shall execute 
and deliver all documents and take all steps, including 
the legal assignment of its contractual rights, as the 
District may require, for the purpose of fully vesting in 
the District the rights and benefits of its Subcontractors 
under Subcontracts or other obligations or 
commitments. Developer must include this assignment 
provision in all of its Facilities Leases with its 
Subcontractors. 

22.2.3.8 All payments due the Developer hereunder shal l be 
subject to a right of offset by the District for expenses, 
damages, losses, costs, claims, or reimbursements 
suffered by, or due to, the District as a result of any 
default, acts, or omissions of the Developer. 

22.2.3.9 The foregoing provisions are in addition to and not in 
limitation of any other rights or remedies available to 
District . 
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22.3 Termination of Developer for Convenience 

22.3.1 District in its so le discretion may terminate the Facilities Lease 
upon five (5) days written notice to the Developer. Under a 
termination for convenience, the District retains the right to all the 
options available to the District if there is a termination for cause. 
In case of a termination for convenience, the Developer shall have 
no claims against the District except: 

22.3.1.1 The amount under an Application for Payment that has 
already been approved by District in acco·rdance with 
section 19 of Exhibit D to the Facilities Lease, for which 
payment remains pending as of the date of termination. 

22.3.1.2 The actual cost for labor, materials, and services 
performed that is unpaid and adequately documented 
through timesheets, invoices, receipts, or otherwise; 
and 

22.3.1.3 Five percent (5%) of the total cost of work performed as 
of the date of termination, or five percent (5%) of the 
value of the Work yet to be performed, whichever is 
less. This five percent (5%) amount shall be full 
compensation for all Developer's and its 
Subcontractor(s)' mobilization and/or demobilization 
costs and any anticipated lost profits resulting from 
termination of the Developer for convenience. 

22.4 Developer Remedies Upon District Default 

22.4.1 Events of Default by District Defined 

The following shall be "Events of Default" of the District under this 
Facilities Lease. The terms "Event of Default" and "Default, " 
whenever they are used as to the District in the Site Lease or this 
Facilities Lease, shall only mean one or more of the following 
events: 

22.4.1.1 Failure by the District to pay payments required 
pursuant to the Guaranteed Maximum Price Provisions in 
Exhibit C, and the continuation of this failure for a period 
of forty-five ( 45) days. 

22.4.1.2 Failure by the District to perform any material covenant, 
condition or agreement in this Facilities Lease and that 
failure continues for a period of forty-five ( 45) days after 
Developer provides District with written notice specifying 
that failure and requesting that the failure be remedied; 
provided, however, if the failure stated in the notice 
cannot be corrected within the applicable period, 
Developer shall not withhold its consent to an extension 
of time if corrective action is instituted by the District 
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22.4.2 

w it hin t he applicable period and diligently pursued until 
the default is corrected . 

Remedies on District's Default 

If there has been an Event of Default on the District's part, the 
Developer may exercise any and all remedies granted pursuant to 
this Facilities Lease; provided, however, there shall be no right 
under any circumstances to accelerate any of the payments 
req ui red pursuant to the Guaranteed Maximum Price Provisions in 
Exhibit C or otherwise declare those payments not then past due 
to be immediately due and payable. 

22.4.2.1 Developer may rescind its leaseback of the Project Site 
to the District under this Facilities Lease and re-rent the 
Project Site to another lessee for the remaining Term for 
no less than the fair market value for leasing the Project 
Site, which shall be : 

22.4.2.1.1 An amount determined by a mutually­
agreed upon appraiser; or 

22.4.2.1.2 If an appraiser cannot be agreed to, an 
amount equal to the mean between a 
District appraisal and a Developer 
appraisal for the Project Site, both 
prepared by MAI-certified appraisers. 

22.4.2.2 District's obligation to make the payments required 
pursuant to the Guaranteed Maximum Price Provisions 
indicated in ·Exhibit C shall be: 

22.4.2.2.1 Increased by the amount of costs, 
· expenses, and damages incurred by the 

Developer in re-renting the Project Site; 
and 

22.4.2.2.2 Decreased by the amount of rent 
Developer receives in re-letting the 
Project Site. 

22.4 .2.3 The District agrees that the terms of this Facilit ies Lease 
constitute full and sufficient notice of the right of 
Developer to re-rent the Project Site in the Event of 
Default without effecting a surrender of this Facilities 
Lease, and further agrees that no acts of Developer in 
re-renting as permitted herein shall constitute a 
surrender or termination of this Facilities Lease, but 
that, on the contrary, in the event of an Event of Default 
by the District the right to re-rent the Project Site shall 
vest in Developer as indicated herein . 
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22.4.3 

22.4.4 

District's Continuing Obligation 

Unless there has been damage, destruction, a Taking, or the 
Developer has acted, failed to act, or is in default as indicated 
above providing District with the right to terminate for cause, the 
District shall continue to remain liable for the payments required 
pursuant to the Guaranteed Maximum Price Provisions in Exhibit C 
and those amounts shall be payable to Developer at the time and 
in the manner therein provided . 

No Remedy Exclusive 

No remedy herein conferred upon or reserved to Developer is 
intended to be exclusive and every such remedy shall be 
cumulative and shall be in addition to every other remedy given 
under this Facilities Lease or now or hereafter existing at law or in 
equity. No delay or omission to exercise any right or power 
accruing upon any Default shall impair any such right or power or 
shall be construed to be a waiver thereof, but any such right and 
power may be exercised from time to time and as often as may be 
deemed expedient. In order to entitle Developer to exercise any 
remedy reserved to it in this article, it shall not be necessary to 
give any notice, other than such notice as may be required in this 
Article or by law. 

22.5 Suspension of Work 

22.5.1 

Facilities Lease 

District in its sole discretion may suspend, delay or interrupt the 
Work in whole or in part for such period of time as the District may 
determine upon three (3) days vvritten notice to the Peve!cper. 

22.5.1.1 An adjustment may be made for changes in the cost of 
performance of the Work caused by any suspension, 
delay or interruption. No adjustment shall be made to 
the extent: 

22.5.1.1.1 That performance is, was or would have 
been so suspended, delayed or 
interrupted by another cause for which 
Developer is responsible; or 

22.5.1.1.2 That an equitable adjustment is made or 
denied under another provision of the Site 
Lease or t he Facilities Lease; or 

22.5.1.1.3 That the suspension of Work was the 
direct or indirect result of Developer's 
failure to perform any of its obligations 
hereunder. 

22.5.1.2 Any adjustments in cost of performance may have a 
fixed or percentage fee as provided in the section on 
Format for Proposed Change Order in Exhibit D. This 

Page 35 
The Center Phase 2 Project 
DW K DMS 3162001vl 



23. Notices 

amount shall be full compensation for all Developer's 
and its Subcontractor(s) ' changes in the cost of 
pe rform ance of the Facilities Lease caused by any such 
suspe nsion, delay or interruption. 

All notices, certificates or other communications hereunder shall be sufficiently given and 
shall be deemed to have been received five (5) days after deposit in the United States mail 
in registered or certified form with postage fully prepaid or one (1) business day after 
deposit with an overnight delivery service with proof of actual delivery: 

If to District: 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 
Attn: Cesar Monterrosa, Director of 
Facilities, Facilities Planning & 
Management Department 

With a copy to: 

Deidree Y.M.K. Sakai, Esq. 
DANNIS WOLIVER KELLEY 
275 Battery Street, Suite 1150 
San Francisco, CA 94111 

If to Developer: 

Overaa/Tulum/Ecl ipse Joint Venture 
200 Parr Boulevard 
Richmond, CA 94801 
Attn: Carl Overaa, Vice President, Business 

Development 

The Developer and the District, by notice given hereunder, may designate different 
addresses to which subsequent notices, certificates or other communications will be sent. 

24. Binding Effect 

This Facilities Lease shall inure to the benefit of and shall be binding upon Developer and 
the District and their respective successors, transferees and assigns. 

25. No Additional Waiver Implied by One Waiver 

In the event any agreement contained in this Facilities Lease should be breached by either 
party and thereafter waived by the other party, such waiver shall be limited to the particular 
breach so waived and shall not be deemed to waive any other breach hereunder. 

26. Severability 

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by 
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable 
any other provision hereof, unless elimination of the invalid provision materially alters the 
rights a.nd obligations embodied in this Facilities Lease or the Site Lease. 
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27. Amendments, Changes and Modifications 

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease 
may not be amended, changed, modified , altered or terminated without the written 
agreement of both Parties hereto. 

28. Net-Net-Net Lease 

This Facilities Lease shall be deemed and construed to be a "net-net-net lease" and the 
District hereby agrees that all payments it makes pursuant to the Guaranteed Maximum 
Price Provisions in Exhibit C shall be an absolute net return to Developer, free and clear of 
any expenses, charges or set-offs. 

29. Execution in Counterparts 

This Facilities Lease may be executed in several counterparts, each of which shall be an 
original and all of which shall constitute one and the same instrument. 

30. Developer and District Representatives 

Whenever under the provisions of this Facilities Lease the approval of Developer or the 
District is required, or Developer or the District is required to take some action at the 
request of the other, the approval or request shall be given for Developer by Developer's 
Representative and for the District by the District's Representative, and any party hereto 
shall be authorized to rely upon any such approval or request. 

31. Applicable Law 

This Facilities Lease shall be governed by and construed in accordance with the laws of the 
State of California, and venued in the County within which the Schooi Site is iocated. 

32. Attorney's Fees 

If either party brings an action or proceeding involving the Property or to enforce the terms 
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of its 
own attorneys' fees. 

33. Captions 

The captions or headings in this Facilities Lease are for convenience only and in no way 
define, limit or describe the scope or intent of any provisions or sections of this Facilities 
Lease. 

34. Prior Agreements 

This Facilities Lease and the corresponding Site Lease collectively contain all of the 
agreements of the Parties hereto with respect to any matter covered or mentioned in this 
Facilities Lease and no prior agreements or understanding pertaining to any matter shall be 
effective for any purpose. 
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35. Further Assurances 

Parties shall promptly execute and deliver all documents and instruments reasonably 
requested to give effect to the provisions of this Facilities Lease. 

36. Recitals and Exhibits Incorporated 

The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are 
hereby incorporated into its terms and provisions by this reference. 

37. Time of the Essence 

Time is of the essence with respect to each of the terms, covenants, and conditions of this 
Facilities Lease. 

38. Force Majeure 

A party shall be excused from the performance of any obligation imposed in this Facilities 
Lease and the exhibits hereto for any period and to the extent that a party is prevented 
from performing that obligation, in whole or in part, as a result of delays caused by the 
other party or third parties, a governmental agency or entity, an act of God, war, terrorism, 
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non­
performance will not be a default hereunder or a grounds for termination of this Facilities 
Lease . 

39. Interpretation 

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this 
Facilities L~ase for purposes of construing the provisions thereof. The language in all parts 
of this Facilities Lease shall in all cases be construed according to its fair meaning, not 
strictly for or against any of the Parties hereto . 

IN WITNESS WHEREOF, the Parties have caused this Facilities Lease to be executed by 
the ir respective officers who are duly authorized, as of the Effective Date. 

ACCEPTED AND AGREED on the date indicated below : 

Dated : _____ , 2017 Dated : ~/ 2-3 I 2017 

Overaa/Tulum/Eclipse Joint Venture 

By: 9t«R Ulr~Mb 
Name : Name: G,rl ov~fv,..t,._ 

Title: V 
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EXH IB IT A 

LEGAL DESCRIPTION OF S CHOOL SITE 

Attached is the Legal Description for: 

The Center Phase 2 Project 
Foster Elementary School 
2850 West Street 
Oakland, CA 94608 

LEGAL OF.SC. Rl P110N 

Order t-fo. i 5.:f4H(i 
Page No. 4 

]{EAL PROl'l::KTY in the Cil)' uf O~kland, Cnu1i1~· n{ i\famcda, Stille ,)i Cnhfomia. dcsu ihcd .)$ 

follows ; 

f ARCF.I , ONF.: 

Lo I~ Nil . t, 2, 3, 4 and 5, Bln,d; "H" .. r.fa[l nf 1hc W}li1chcr a.Jill Brodhurs.1 Tract, recoJ,dcd N'4wernbc r 
7, I8t:S, io Libcr :nor Deeds, P,igt l t4, Alamcd1t Counly R-::cardl'>. 

r•ARCEL T\VO: 

Li)IS 6, 7, 8, 9, lO. 11, 2.l, 22. 23, 24, 25 ;un:l 26, Bluck ''JY, Map of the Whitcher ,rnd Brockl1~1,s1 
Traer recorded Novcmbca 7, i.'i.r1t'i in Liber Tr oi IJ..!e,is.. l' itf,() 114. i\inrm::d.1 ((lUnt)' kccorcts. 

PARCEL TIIREE: 

Tit.c nmtbcrly 11'2 of lhc following dcscrihed p:ue:!!l (lf land: 

AJJ o{ 28th Street (formcrJy Wallace A~·cm1e) SlX1y (£-0) feet widi::, fron1 th( oouthca5.tero lin~ of \V{;sA 
Stree.1 exkndc:d to ..'I lln1~ diawn tC.ll (W) frc:t nonhwc.sterly of arad p:ualkl to the nonhwe~11cru lh1e 
prol>011ged of Lol 1 in Block 'D·, .'.\nd e:dend ing trom Che rIDrlhc.i~cm lin<: <Jf sairl 2.Bth Strccl to 111(: 
wu1hwc:'itcrn liM of ~)ici l81ti S1ricec, ~:-: s..iid Joi, lilo(k ;1J1i1 ~re,ets. iH<: shmm on liwc ccn:iin map 
cali11cd "Map <>f 1)1.c Henry Subdii,·isio11 of th<: Wl1L1d1u iliid Bcod:hu,st and Rolun<l Tracl:s," med 
December l l, 1875 in Map Book l al Paic 82, Alsrncda Cmrnty R-tcords 

A.I' . No. 009-695-15 
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EXHIBIT B 

DESCRIPTION OF PROJECT SITE 

Attached is a diagram of the School Site that is subject to this Facilities Lease an d 
upon which Developer will construct the Project. 
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EXHIBIT C 

GUARANTEED MAXIMUM PRICE AND 

OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISI ONS 

Attached are the terms and provisions related to Site Lease payments, the 
Facilities Lease, the Guaranteed Maximum Price and other related cost, funding, 
and payment provisions. 
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EXHIBIT C 

GUARANTEED MAXIMUM PRICE AND 
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS 

1. S ite Lease Payments 

As indicated in the Site Lease, Developer shall pay One Dollar ($1.00) to the District as 
consideration for the Site Lease. 

2. Guaranteed Maximum Price 

Pursuant to the Facilities Lease, Developer will cause the Project to be constructed for an 
amount to be determined after the Division of the State Architect ("DSA") approves the 
plans and specification for the Project ("Guaranteed Maximum Price"). 

2.1 Cost of the Work 

The term Cost of the Work shall mean the costs necessarily incurred in the 
proper performance of the Work contemplated by the Contract Documents. 
Such costs shall be at rates no higher than the standard paid at the place of 
the Project except with the prior consent of the District. The Cost of the Work 
shall include only the items set forth in this Section 2 and approved by the 
District. 

2.1.1 General Conditions 

The General Conditions as set forth in Attachment 1 hereto shall be 
included in a progress billing as incurred. Said rates shall include all 
costs for labor, equipment and materials for the items identified 
therein which are necessary for the proper management of the Project, 
and shall include all costs paid or incurred by the Developer for 
insurance, permits, taxes, and all contributions, assessments and 
benefits, holidays, vacations, retirement benefits, incentives to the 
extent contemplated in Attachment 1, whether required by Jaw or 
collective bargaining agreements or otherwise paid or provided by 
Developer to its employees. The District reserves the right to request 
changes to the personnel, equipment, or facilities provided as General 
Conditions as may be necessary or appropriate for the proper 
management of the Project, in which case, the District shall be entitled 
to a reduct ion in the cost of General Cond itions based on the rates set 
forth in Attachment 1. 

2.1.2 Subcontract Costs 

Payments made by the Developer to Subcontractors (inclusive of the 
Subcontractor 's bonding, if required, and insurance costs, which shall 
be included in the subcontract amount), which payments shall be 
made in accordance with the requ irements of the Contract Documents. 
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2.1.3 Developer-Performed Work 

Costs incurred by the Developer for self-performed work at the 
direction of District or wi t h t he District's prior approval, as follows: 

2.1.3.1 Actual costs to the Developer of wages of construction 
workers, excluding all salaried and/or administrative personnel, 
directly employed by the Developer to perform the construction of the 
Work at the site. 

2.1.3.2 Wages or salaries and customary benefits, such as sick 
leave, medical and health benefits, holidays, vacations, incentive 
programs, and pension plans of the Developer's field supervisory, 
safety and administrative personnel when stationed at the site or 
stationed at the Developer's principal office, only for that portion of 
their time required for the Work. 

2.1.3.3 Wages and salaries and customary benefits, such as sick 
leave, medical and health benefits, holidays, vacations, incentive 
programs and pension plans of the Developer's supervisory or 
admin istrative personnel engaged at factories, workshops or on the 
road, in expediting the production or transportation of materials or 
equipment required for the Work, but only for that portion of their time 
required for the Work. 

2.1.3.4 Costs paid or incurred by Developer for taxes, insurance, 
contributions, assessments required by law or collective bargaining 
agreements and for personnel not covered by such agreements, and 
for customary benefits such as sick leave, medical and health benefits, 
holidays, vacations and pensions, provided such costs are based on 
wages and salaries included in the Cost of the Work under 
Subparagraphs 2.1.3.1 through 2.1.3.3. 

2.1.3.5 Costs, including transportation and storage, of materials 
and equipment incorporated in the completed construction, including 
costs of materials in excess of those actually installed to allow for 
reasonable waste and spoilage. Unused excess materials, if any, shall 
become the District's property at the completion of the Work or, at the 
District's option, shall be sold by the Developer. Any amounts realized 
from such sales shall be credited to the District as a deduction from 
the Cost of the Work . 

2.1.3.6 Costs, including transportat ion and storage, installation , 
maintenance, dismantling and removal of materials, supplies, 
machinery and equipment' not customarily owned by construction 
workers, that are provided by the Developer at the site and fully 
consumed in the performance of the Work; and cost (less salvage 
value) of such items if not fully consumed, whether sold to others or 
retained by the Developer. Cost for items previously used by the 
Developer shall mean fair market value . 
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2.1.3.7 Rental charges for temporary facilities, machinery, 
equipment, vehi cles and vehicle expenses, and hand tools not 
customarily owned by construction workers that are provided by the 
Developer at the site , whether rented from the Developer or others, 
and the costs of transportation, installation, minor repairs and 
replacements, dismantling and removal thereof and costs of 
Developer's Project field office, overhead and general expenses 
including office supplies, parking, office equipment, and software. 
Rates and quantities of equipment rented shall be subject to the 
District's prior approval. 

2.1.3.8 Costs of removal of debris from the site, daily clean up costs 
and dumpster charges not otherwise included in the cost of the 
subcontracts which exceeds the clean-up provided under the General 
Conditions . 

2.1.3.9 Costs of that portion of the reasonable travel, parking and 
subsistence expenses of the Developer's personnel incurred while 
traveling and discharging duties connected with the Work. 

2.1.3.10 Costs of materials and equipment suitably stored off the site 
at a mutually acceptable location, if approved in advance by the 
District. 

2.1.4 Allowances 

Because it is impossible at the time of execution of the Facilities Lease 
to determine the exact cost of performing certain tasks, the Cost of 
the Work shall include the following Allowances for the Tasks/Work as 
noted here: 

Task/Work Allowance Amount 

Unforeseen Conditions 5% 

Total Allowance Amount TBD 

The District shall have sole discretion to authori ze all expenditures from the 
Allowances . The District shall process expenditures from the Allowances in the 
form of an Allowance Expenditure Directive ("AED"). The Allowances are 
included in the Guaranteed Maximum Price. Any unused Allowance or unused 
portion thereof shall be deducted from the Cost of the Work pursuant to 
Exhibit D to this Facilities Lease to the benefit of the District. 
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2.1.5 Miscellaneous Costs 

2.1.5.1 Where not included in the General Conditions, and with the 
prior approval of District, costs of document reproductions 
(photocopying and blueprinting expenses), long distance telephone call 
charges, postage, overnight and parcel delivery charges, telephone 
costs including cellular telephone charges, facsimile or other 
communication service at the Project site, job photos and progress 
schedules, and reasonable petty cash expenses of the site office. 
Developer shall consult with District to determine whether District has 
any vendor relationships that could reduce the cost of these items and 
use such vendors whenever possible. 

2.1.5.2 Sales, use, gross receipts, local business and similar taxes 
imposed by a governmental authority that are related to the Work. 

2.1.5.3 Fees and assessments for permits, plan checks, licenses and 
inspections for which Developer is required by the Contract Documents 
to pay including, but not limited to, permanent utility connection 
charges, street use permit, street use rental, OSHA permit and 
sidewalk use permit and fees. 

2.1.5.4 Fees of laboratories for tests required by the Contract 
Documents. 

2.1.5.5 Deposits lost for causes other than the Developer's or its 
subcontractors' negligence or failure to fulfill a specific responsibility to 
the District as set forth in the Contract Documents. 

2.1.5.6 Expenses incurred in accordance with the Developer's 
standard personnel policy for relocation and temporary living 
allowances of personnel required for the Work if approved in advance 
by District. 

2.1.5.7 Where requested by District, costs or expenses incurred by 
Developer in performing design services for the design-build systems. 

2.1.5.8 Other costs incurred in the performance of the Work if, and 
to the extent, approved in advance by District. 

2.1.5.9 Costs due to emergencies incurred in taking action to 
prevent threatened damage, injury or loss in case of an emergency 
affecting the safety of persons and/or property. 

2.1.5.10 Provided all other eligible costs have been deducted from 
the contingency and as part of the calculation of amounts due 
Developer for Final Payment, costs of repairing and correcting 
damaged or non-conforming Work executed by the Developer, 
Subcontractors or sup pliers, providing that such damage or non­
conforming Work was not caused by negligence or failure to fulfill a 
specific responsibility of the Developer and only to the extent that the 
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cost of repair or correction is not recovered by the Developer from 
insurance, sureties, Subcontractors or suppliers . 

2.1.6 Excluded Costs 

The folloli\ling items are considered general overhead items and shall 
not be billed to the District: 

2.1.6.1 Salaries and other compensation of the Developer's 
personnel stationed at Developer's principal office or offices other than 
the Project Field Office, except as specifically provided in 
Subparagraphs 2.1.3.2. and 2.1.3.4 . 

2.1.6.2 Expenses of the Developer's principal office and offices 
other than the Project Field Office. 

2.1.6.3 Overhead and general expenses, except as may be 
expressly included in this Section 2. 

2.1.6.4 The Developer's capital expenses, including interest on the 
Developer's capital employed for the Work. 

2.1.6.5 Costs that would cause the Guaranteed Maximum Price (as 
adjusted by Change Order) to be exceeded. 

2.1.7 Developer's Fee 

Seven percent (7.0%) of the Cost of the Work (3.5% for Overaa; 
3.5% for Eclipse Electric/Tulum Systems) as described in Section 2.1. 

2.1.8 Bonds and Insurance 

For insurance and bonds required under this Facilities Lease (exclusive 
of those required by Subcontractors, which costs are included in the 
subcontract amounts), that portion of insurance and bond premiums 
which· are directly attributable to this Contract, which shall be 
calculated at a rate of one and one-quarter percent (1.25%) of the 
Cost of the Work for General Liability insurance, one half percent 
(.50%) of the Cost of Work for Builder's Risk Insurance, two percent 
(2%) for Subcontractor Insurance/Guarantee, and one and one half 
percent (1.5%) of the Cost of the Work for payment and performance 
bonds. 

2.1.9 Contingency 

2.1.9.1 The Guaranteed Maximum Price includes a Developer 
Contingency of five percent (5%) of the Cost of the Work as described 
in Section 2.1.1, 2.1.2, and 2.1.3 for scope gaps between the 
subcontract categories of the Work. 
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2.1.9.2 The Developer Contingency is not intended for such things 
as scope changes. 

2.1.9.3 The Contingency shall not be used without the agreement of 
the District. 

2.1.9.4 The unused portion of the Developer Contingency shall be 
considered as cost savings and retained by the District at the end of 
the Project. 

2.2 The Guaranteed Maximum Price will consist of the amounts to be identified in 
Attachment 2 to this Exhibit C. Except as indicated herein for modifications to the 
Project approved by the District, Developer will not seek additional compensation 
from District in excess of Guaranteed Maximum Price. District shall pay the 
Guaranteed Maximum Price to Developer in the form of Tenant Improvement 
Payments and Lease Payments as indicated herein. 

2.3 Total Payment 

In no event shall the cumulative total of the Tenant Improvement Payments and the 
Lease Payments ever exceed the Guaranteed Maximum Price to be determined, and 
as may be modified pursuant to Exhibit D to the Facilities Lease. 

2.4 Changes to Guaranteed Maximum Price 

2.4.1 The Parties acknowledge that the Guaranteed Maximum Price is based 
on the Construction Documents, including the plans and specifications, as 
identified in Exhibit D to the Facilities Lease . 

2.4.2 As indicated in the Facilities Lease, the Parties may add to or remove 
from the project specific scopes of work. Based on these change(s), the 
Parties may agree to a reduction or increase in the Guaranteed Maximum 
Price. If a cost impact of a change is agreed to by the Parties, it shall be paid 
upon the payment request from the Developer for the work that is the subject 
of the change in accordance with the provisions of Exhibit D . The amount of 
any change to the Guaranteed Maximum Pri ce shall be calculated in 
accordance with the provisions of Exhibit D to this Facilities Lease. 

2.4.3 The Parties agree to reduce the Guaranteed Maximum Price for the 
unused portion of the Developer Contingency, if any. 

2.4.4 Cost Savings 

Developer shall work cooperatively with Architect, Construction Manager, 
subcontractors and District, in good faith, to identify appropriate opportunities 
to reduce the Project costs and promote cost savings. Any identified cost 
savings from the Guaranteed Maximum Price shall be identified by Developer, 
and approved in writing by the District . If any cost savings require revisions 
to the Construction Documents, Developer shall work with the District and 
Architect with respect to revising the Construction Documents and, if 
necessary, obtaining the approval of DSA with respect to those revisions. 
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Developer shall be entit led to an adjustment of Contract Time for delay in 
completion caused by any cost savings adopted by District pursuant to 
Exhibit D, if requested in writing before the approval of the cost savings. 

2.4.5 If the District exercises its Purchase Option pursuant to this Exhibit 
C, any reduction in the Guaranteed Maximum Price resulting from that 
exercise of the Purchase Option, if any, shall be retained in full by the District 
and shall not be shared with the Developer. 

2.4.6 If the Parties agree to a reduction or increase in the Guaranteed 
Maximum Price, the Loan Amount indicated in Attachment 3 shall be 
adjusted accordingly and Attachment 3 shall be amended prior to the 
commencement of Lease Payments. 

3. Tenant Improvement Payments 

Prior to the District's taking delivery or occupancy of the Project, the District shall pay to 
Developer an amount equal to the Guaranteed Maximum Price as modified pursuant to the 
terms of the Facilities Lease, including Exhibit C and Exhibit D, less the Lease Payments 
("Tenant Improvement Payments"). Tenant Improvement Payments will be processed 
based on the amount of Work performed according to the Developer's Schedule of Values 
(Exhibit G to the Facilities Lease) and pursuant to the provisions in Exhibit D to the 
Facilities Lease, including withholding for or escrow of retention of five percent (5%) of the 
Guaranteed Maximum Price. 

4. Lease Payments 

Upon execution of the Memorandum of Commencement Date, the form of which is attached 
to the Facilities Lease as Exhibit E, the District shall commence making lease payments to 
Developer in accordance with the Schedule attached hereto as Attachment 3. 

4.1 The Lease Payments shall be consideration for the District's rental, use, and 
occupancy of the Project and the Project Site and shall be made in monthly 
installments as indicated in the Schedule of Lease Payments attached hereto as 
Attachment 3 for the duration of the lease term of one (1) year, with the first Lease 
Payment due ninety (90) days after execution of the Memorandum of 
Commencement Date. 

4.2 The District represents that the annual Lease Payment obligation does not 
surpass the District's annual budget and will not require the District to increase or 
impose additional taxes or obligations on the public that did not exist prior to the 
execution of the Facilities Lease . 

4.3 Fair Rental Value 

District and Developer have agreed and determined that the tota l 
Lease Payments constitute adequate consideration for the Facilities 
Lease and are reasonably equivalent to the fair rental value of the 
Project. In making such determination, consideration has been given 
to the obligations of the Parties under the Facilities Lease and Site 
Lease, the uses and purposes which may be served by the Project and 
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5. 

the benefits therefrom which will accrue to the District and the general 
public. 

4.4 Each Lease Payment Constitutes a Current Expense of the District 

4.4.1 The District and Developer understand and intend that the obligation 
of the District to pay Lease Payments and other payments hereunder 
constitutes a current expense of the District and shall not in any way be 
construed to be a debt of the District in contravention of any applicable 
constitutional or statutory limitation or requirement concerning the creation of 
indebtedness by the District, nor shall anything contained herein constitute a 
pledge of the general tax revenues, funds or moneys of the District. 

4.4.2 Lease Payments due hereunder shall be payable only from current 
funds which are budgeted and appropriated or otherwise made legally 
available for this purpose. This Facilities Lease shall not create an immediate 
indebtedness for any aggregate payments that may become due hereunder. 

4.4.3 The District covenants to take all necessary actions to include the 
Lease Payments in each of its final approved annual budgets. 

4.4.4 The District further covenants to make all necessary appropriations 
(including any supplemental appropriations) from any source of legally 
available funds of the District for the actual amount of Lease Payments that 
come due and payable during the period covered by each such budget. 
Developer acknowledges that the District has not pledged the full faith and 
credit of the District, State of California or any state agency or state 
department to the payment of Lease Payments or any other payments due 
hereunder. The covenants on the part of District contained in this Facilities 
Lease constitute duties imposed by law and it shall be the duty of each and 
every public official of the District to take such action and do such things as 
are required by law in the performance of the official duty of such officials to 
enable the District to carry out and perform the covenants and agreements in 
this Facilities Lease agreed to be carried out and performed by the District. 

4.4.5 The Developer cannot, under any circumstances, accelerate the 
District's payments under the Facilities Lease. 

District's Purchase Option 

5.1 If the District is not then in uncured Default hereunder, the District shall have 
t he option to purchase not less than all of the Project in its "as-is, where-is" 
condition and terminate this Facilities Lease and Site Lease by paying the balance of 
the " Loan Amount" identified in Attachment 3, which is exclusive of interest that 
would have otherwise been owed, as of the date the option is exercised (" Option 
Price"). Said payment shall be made on or before the date on which the District's 
lease payment would otherwise be due for that month (" Option Date"). 

5.2 District shall provide to Developer a written notice no less than ten (10) days 
prior to the Option Date. The notice w ill include that District is exercising its option 
to purchase the Project as set forth ' above on the Option Date. If the District 
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exercises t his option, the District shall pay directly to Developer the Option Price on 
or prior to the Option Date and Developer shall at that time deliver to District an 
executed Termination Agreement and Quitclaim Deed in recordable form to 
terminate this Facilities Lease and the Site Lease. District may record all such 
documents at District's cost and expense. 

5 .3 Under no circumstances can the first Option Date be on or before ninety (90) 
days afte.r the Developer completes the Project and the District accepts the Project. 
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ATTACH MENT 1 

GEN ERAL CONDITIONS COSTS 

O-.·er~a 

f.cliptc t'Jc,ctric / Tuhun $yitcm~ 
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Builder'~ Ri~~ Insurance 

Suba:intractor lns1.1ra f'tce / Gunnm tre: 
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Seflior ~uperintendent 

assistant superintendent - Eclipse 

assistant superintendent 

senior project manager 

assistant project manae:er - Tulum 

assistant project manager 

project admin - Tulum 
project admin 

project executrvc 

project executives - Edipse & Tulum 

estimator 

scheduler 
temp facilities 

toilets 

temp utiliti~ 

temp fencing 

temp signage 
safety 
SWPPP maintenance 

small tools 

vehicles / fuel 
reproduction 

commissioning/ dose out 
JV accountant 
training 

City of Oakland gross re<:eipt tax 

note: 

$24,886 

$18,450 

$21,060 

$24,628 
$17,567 

$17,567 

$13,655 

$3,594 

$8,333 

$22,222 

$3,334 

$3,272 

$4,172 

$1,508 
$2,209 

$609 

$63 
$3,035 

$1,175 

$1,469 

$758 

$219 

$2,675 
$3,280 

$2,188 

$3,825 

$205,752 

full time 

full time 

full time 

full time 

full time 

full time 

full time 
part time 

part ti= 

LBE management/support; part time 

part time 
part time 

site trailers, storag~. furniture, office supplies 

maintanance & repair of existing 

safuy management and training 

ongorng SWP PP maintenance only 

misc small tools only 

the hours for project exectives, project managers, and project engineers reflect two additional mc;mth~ for startup planning and GMP development 

cost of work items~ 

survey, s«urity, caniera.s, scaffolding, cleanup, janitorial, dunip~ter.;, SWPPP, equipment, traffic rontrol, tfmp prvtection, temp lighting 
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To be attached. 

ATTACH MENT 2 

GUARANTEED MAXIM UM PRICE 
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ATTACHMENT 3 

SCH EDULE OF LEASE PAYMENTS 

Amortization Schedule 

Loan Am ount: 5% of GM P 

Interest: 7. 75% Annu al 

Term in Months 12 
Payment 
Frequency Monthly 

Payment# 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Totals 

Total Payment 
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EXHIBIT D 

GENERAL CONSTRUCTION PROVISIONS 
FOR THE FOLLOWING PROJECT: 

THE CENTERPHASE 2 PROJECT 

BY AND BETWEEN 

OAKLAND UNIFIED SCHOOL DISTRICT 

AND 

OVERAA/TULUM/ECLIPSE JOINT VENTURE 

Dated as of September 14, 2017 

DWK OMS 3162006v l 



EXHIBIT D 

GENERAL CONSTRUCTION PROVISIONS 

Attached are the general construction terms and conditions for the Project. 
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1. Contract Terms and Definitions 

1.1 Definitions 

Wherever used in the Contract Documents, the following terms shall have the 
meanings indicated, which shall be applicable to both the singular and plural 
thereof: 

1.1.1 Adverse Weather. Shall be only weather that sat isfies all of the 
following conditions: (1) unusually severe precipitation, sleet, snow, hail, or 
extreme temperature conditions in excess of the norm for the location and 
time of year it occurred based on the closest weather station data averaged 
over the past five years, (2) that is unanticipated and would cause unsafe 
work conditions and/or is unsuitable for scheduled work that should not be 
performed during inclement weather (i.e., exterior finishes), and (3) at the 
Project. 

1.1.2 Approval, Approved, and/or Accepted. Written authorization, 
unless stated otherwise. 

1.1.3 Architect (or "Design Professional in General Charge"). The 
individual, partnership, corporation, joint venture, or any combination 
thereof, named as Architect, who will have the rights and authority assigned 
to the Architect in the Contract Documents. The term Architect means the 
Design Professional in General Responsible Charge as defined in DSA PR 13-
02 on this Project or the Architect 's authorized representative. 

1.1.4 As-Builts. Reproducible blue line prints of drawings to be prepared 
on a monthly basis pursuant to the Contract Documents, that reflect changes 
made during the performance of the Work, recording differences between the 
original design of the Work and the Work as constructed since the preceding 
monthly submittal. See Record Drawings. 

1.1.5 Change Order. A written order to the Developer authori zing an 
addition to, deletion from, or revision in the Work, and/or authorizing an 
adjustment in the Guaranteed Maximum Price or Contract Time. 

1.1.6 Claim. A Dispute that remains unresolved at the conclusion of all the 
applicable Dispute Resolution requirements provided herein. 

1.1.7 Completion. The earliest of the date of acceptance by the District or 
the cessation of labor thereon for a continuous period of sixty (60) days. 

1.1.8 Construction Change Directive. A written order prepared and 
issued by the District, the Construction Manager, and/or the Architect and 
signed by the District and the Architect, directing a change in the Work. 

1.1.9 Construction Manager. The individual, partnership, corporation, 
joint venture, or any combination thereof, or its authorized representative, 
named as such by the District. If no Constru ction Manager is used on the 
Project that is the subject of th is Contract, then all references to Construction 
Manager herein shall be read to refer to District. 
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1.1.10 Construction Schedule. The progress schedule of construction of 
the Project as provided by Developer and approved by District. 

1.1.11 Contract. The agreement between the District and Developer 
contained in the Contract Documents. 

1.1.12 Contract Documents. The Contract Documents consist exclusively 
of the documents evidencing the agreement of the District and Developer. 
The Contract Documents consist of the following documents: 

1.1.12.1 Non-Collusion Declaration 

1.1.12.2 Site Lease 

1.1.12.3 Facilities Lease, including Exhibits A- G 

1.1.1~.3.1 Performance Bond 

1.1.12.3.2 Payment Bond (Developer's Labor & Material Bond) 

1.1.12.3.3 [Reserved] 

1.1.12.3.4 Hazardous Materials Procedures and Requirements 

1.1.12.3.5 Workers' Compensation Certification 

1.1.12.3.6 Prevailing Wage Certification 

1.1.12.3.7 Disabled Veterans Business Enterprise Participation 
Certification (if applicable) 

1.1.12.3.8 Drug-Free Workplace Certification 

1.1.12.3.9 Tobacco-Free Environment Certification 

1.1.12.3.10 Hazardous Materiais Certification 

1.1.12.3.11 Lead-Based Materials Certification (if applicable) 

1.1.12.3.12 Imported Materials Certification (if applicable) 

1.1.12.3.13 Criminal Background Investigation/Fingerprinting 
Certification 

1.1.12.3.14 Roofing Project Certification 

1.1.12.3.15 Iran Contracting Act Certification 

1.1.12.3.16 Skilled and Trained Workforce Certification 

1.1.12.3.17 Escrow Agreement for Security Deposits in Lieu 
of Retention (if used) 

1.1.12.3.18 Agreement and Release of Any and All Claims 

1.1.12.4 All Plans, Technical Specifications, and Drawings 

1.1.12.5 Any and all addenda to any of the above documents 

1.1.12.6 Any and all change orders or written modifications to the 
above documents if approved in writ ing by the District 

1.1.13Contract Time. The time period stated in the Facilities Lease for the 
completion of the Work. 
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1.1.14 Daily Job Report(s). Daily Project reports prepared by the 
Developer's employee(s) who are present on Site, which shall include the 
information required herein. 

1.1.15 Day(s). Unless otherwise designated, day(s) means calendar day(s). 

1.1.16 Department of Industrial Relations (or "DIR"), DIR is 
responsible, among other things, for labor compliance monitoring and 
enforcement of California prevailing wage laws and regulations for public 
works contracts. 

1.1.17 Design Professional in General Responsible Charge: See 
definition of Architect above. 

1.1.18 Developer. The person or persons identified in the Facilities Lease 
as contracting to perform the Work to be done under this Contract, or the 
legal representative of such a person or persons . 

1.1.19 Dispute. A separate demand by Developer for a time extension, or 
payment of money or damages arising from Work done by or on behalf of the 
Developer pursuant to the Contract and payment of which is not otherwise 
expressly provided for or Developer is not otherwise entitled to; or an amount 
of payment disputed by the District. 

1.1.20 District. The public agency or the school district for which the Work 
is performed. The governing board of the District or its designees will act for 
the District in all matters pertaining to the Contract. The District may, at any 
time: 

1.1.20.1 Direct the Developer to communicate with or provide notice 
to the Construction Manager or the Architect on matters for which the 
Contract Documents indicate the Developer will communicate with or 
provide notice to the District; and/or 

1.1.20.2 Direct the Construction Manager or the Architect to 
communicate with or direct the Developer on matters for which the 
Contract Documents indicate the District will communicate with or 
direct the Developer. 

1.1.21 Drawings (or "Plans"). The graphic and pictorial portions of the 
Contract Documents showing the design, location, scope and dimensions of 
the Work, generally including plans, elevations, sections, details, schedules, 
sequence of operation, and diagrams. 

1.1.22 DSA. Division of the State Architect . 

1.1.23 Force Account Directive. A process that may be used when the 
District and the Developer cannot agree on a price for a specific portion of 
work or before the Developer prepares a price for a specific portion of work 
and whereby the Developer performs the work as indicated herein on a time 
and materials basis. 
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1.1.24 Guaranteed Maximum Price. The total monies payable to the 
Developer under the terms and conditions of the Contract Documents. 

1.1.25 Job Cost Reports: Any and all reports or records detailing the costs 
associated with work performed on or related to the Project that Developer 
shall maintain for the Project. Specifically, Job Cost Reports shall contain, but 
are not limited by or to, the following information: a description of the work 
performed or to be performed on the Project; quantity, if applicable, of work 
performed (hours, square feet, cubic yards, pounds, etc.) for the Project; 
Project budget; costs for the Project to date; estimated costs to complete the 
Project; and expected costs at completion. The Job Cost Reports shall also 
reflect all Contract cost codes, change orders, elements of non-conforming 
work, back charges, and additional services. 

1.1.26 Labor Commissioner's Office (or "Labor Commissioner"). Also 
known as the Division of Labor Standards Enforcement ("DLSE"): Division of 
the DIR responsible for adjudicating wage claims, investigating discrimination 
and public works complaints, and enforcing Labor Code statutes and 
Industrial Welfare Commission orders. 

1.1.27 Material Safety Data Sheets (or "MSDS"). A form with data 
regarding the properties for potentially harmful substances handled in the 
workplace . 

1.1.28 Municipal Separate Storm Sewer System (or "MS4"). A system 
of conveyances used to collect and/or convey storm water, including, without 
limitation, catch basins, curbs, gutters, ditches, man-made channels, and 
storm drains. 

1.1.29 Plans: See Drawings. 

1.1.30 Premises. The real property on which the Site is located . 

1.1.31 Product(s). New material, machinery, components, equipment, 
fixtures and systems forming the Work, including existing materials or 
components required and approved by the District for reuse. 

1.1.32 Product Data. Illustrations, standard schedules, performance 
charts, instructions, brochures, diagrams, and other information furnished by 
the Developer to illustrate a material, product, or system for some portion of 
the Work. 

1.1.33 Project. The planned undertaking as provided for in the Contract 
Documents . 

1.1.34 Project Inspector (or "Inspector"). The individual(s) retained by 
the District in accordance with title 24 of the California Code of Regulations to 
monitor and inspect the Project. 

1.1.35 Project Labor Agreement (or "PLA"): a prehire collective 
bargaining agreement in accordance with Public Contract Code section 2500 
et seq. that establishes terms and conditions of employment for a specific 
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construction project or projects and/or is an agreement described in Section 
158(f) of Title 29 of the Uni ted States Code. 

1.1.36 Program Manager. The individual, partnership, corporation, joint 
venture, or any combination thereof, or its authorized representative, named 
as such by the District. If no Program Manager is designated for the Project 
that is the subject of the Contract Documents, then all references to Program 
Manager herein shall be read to refer to District. 

1.1.37 Proposed Change Order. A Proposed Change Order ("PCO") is a 
written request prepared by the Developer requesting that the District, the 
Construction Manager and the Architect issue a Change Order based upon a 
proposed change to the Work. 

1.1.38 Provide. Shall include "provide complete in place," that is, "furnish 
and install," and "provide complete and functioning as intended in place" 
unless specifically stated otherwise. 

1.1.39 Qualified SWPPP Practitioners ("QSP"), Certified personnel that 
attended a State Water Resources Control Board sponsored or approved 
training class and passed the qualifying exam. 

1.1.40 Record Drawings. Unless otherwise defined in the Special 
Conditions, Reproducible drawings (or Plans) prepared pursuant to the 
requirements of the Contract Documents, that reflect all changes made during 
the performance of the Work, recording differences between the original 
design of the Work and the Work as constructed upon completion of the 
Project. See also As-Builts. 

1.1.41 Request for Information ("RFI" or " RFis"). A written request 
prepared by the Developer requesting that the Architect provide additional 
information necessary to clarify or amplify an item in the Contract Documents 
that the Developer believes is not clearly shown or called for in the Drawings 
or Specifications or other portions of the Contract Documents, or to address 
problems that have arisen under field conditions. 

1.1.42 Request for Substitution for Specified Item. A request by 
Developer to substitute an equal or superior material, product, thing, or 
service for a specific material, product, thing, or service that has been 
designated in the Contract Documents by a specific brand or trade name. 

1.1.43 Safety Orders. Written and/or verbal orders for construction issued 
by the California Division of Occupational Safety and Health ("Cal/OSHA") or 
by the United States Occupational Safety and Health Administration 
("OSHA"). 

1.1.44 Safety Plan. Developer's safety plan specifically adapted for the 
Project. Developer's Safety Plan shall comply with all provisions regarding 
Project safety, including all applicable provisions in these Construction 
Provisions . 

1.1.45 Samples. Physical examples that illustrate materials, products, 
equipment, finishes, colors, or workmanship and that, when approved in 
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accordance with the Co ntract Documents, establish standards by which 
portions of the Work wil l be j udged. 

1.1.46 Shop Drawings. All drawings, prints, diagrams, illustrations, 
brochures, schedules, and other data that are prepared by the Developer, a 
subcontractor, manufacturer, supplier, or distributor, that illustrate how 
specific portions of the Work shall be fabricated or installed. 

1.1.47 Site. The Project site as shown on the Drawings. 

1.1.48 Specifications. That portion of the Contract Documents, Division 1 
through Division 49, and all technical sections, and addenda to all of these, if 
any, consisting of written descriptions and requirements of a technical nature 
of materials, equipment, construction methods and systems, standards, and 
workmanship . 

1.1.49 State. The State of California. 

1.1.50 Storm Water Pollution Prevention Plan (or "SWPPP"). A 
document which identifies sources and activities at a particular facility that 
may contribute pollutants to storm water and contains specific control 
measures and time frames to prevent or treat such pollutants. 

1.1.51 Subcontractor. A contractor and/or supplier who is under contract 
with the Developer or with any other subcontractor, regardless of tier, to 
perform a portion of the Work of the Project . 

1.1.52 Submittal Schedule. The schedule of submittals as provided by 
Developer and approved by District. 

1.1.53 Surety. The person, firm, or corporation that executes as surety the 
Developer's Performance Bond and Payment Bond, and must be a California 
admitted surety insurer as defined in the Code of Civil Procedure section 
995.120. 

1.1.54 Work. All labor, materials, equipment, components, appliances, 
supervision, coordination, and services required by, or reasonably inferred 
from, the Contract Documents, that are necessary for the construction and 
completion of the Project. 

1.2 Laws Concerning the Contract Documents 

The Contract is subject to all provisions of the Constitution and laws of California and 
the United States governing, controlling, or affecting District, or the property, funds, 
operations, or powers of District, and such provisions are by this reference made a 
part hereof. Any provision required by law to be included in this Contract shall be 
deemed to be inserted . 

1.3 No Oral Agreements 

No oral agreement or conversation w ith any officer, agent, or employee of District, 
either before or af ter execution of Contract Documents, shall affect or modify any of 
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the terms or obligations contai ned in any of the documents comprising the Contract 
Documents. 

1.4 No Assignment 

Except as specifically permitted in the Facilities Lease, Developer shall not assign 
the Contract Documents or any part thereof including, without limitation, any 
services or money to become due hereunder without the prior written consent of the 
District. Assignment without District's prior written consent shall be null and voi d. 
Any assignment of money due or to become due under the Contract Documents 
shall be subject to a prior lien for services rendered or material supplied for 
performance of Work called for under the Contract Documents in favor of all 
persons, firms, or corporations rendering services or supplying material to the 
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure, 
Government Code, Labor Code, and/or Public Contract Code, and shall also be 
subject to deductions for liquidated damages or withholding of payments as 
determined by District in accordance with the Contract Documents. Developer shall 
not assign or transfer in any manner to a Subcontractor or supplier the right to 
prosecute or maintain an action against the District. 

1.5 Notice and Service Thereof 

1.5.1 Any notice from one party to the other or otherwise under the Contract 
Documents shall be in writing and shall be dated and signed by the party 
giving notice or by a duly authorized representative of that party. Notice shall 
not be effective for any purpose whatsoever unless served in one of the 
following manners: 

1.5.1.1 If notice is given by personal delivery thereof, it shall be 
considered delivered on the day of delivery. 

1.5.1.2 If notice is given by overnight delivery service, it shall be 
considered delivered one (1 ) day after date deposited, as indicated by 
the delivery service. 

1.5.1.3 If notice is given by depositing same in United States mail, 
enclosed in a sealed envelope, it shall be considered delivered five (5) 
days after date deposited, as indicated by the postmarked date . 

1.5.1.4 If notice is given by registered or certified mail with postage 
prepaid, return receipt requested, it shall be considered delivered on 
the day the notice is signed for. 

1.6 No Waiver 

The failure of District in any one or more instances to insist upon strict performa nce 
of any of the terms of the Contract Documents or to exercise any option herein 
conferred shall not be construed as a waiver or relinquishment to any extent of the 
right to assert or rely upon any such terms or option on any future occasion. No 
action or failure to act by the District, Architect, or Construction Manager shall 
constitute a waiver of any right or duty afforded the District under the Contract 
Documents, nor shall any action or failure to act constitute an approval of or 

EXHIBIT D TO FACILITIES LEASE 

THE CENTER PHASE 2 PROJECT 
DWK DMS 3162006vl 

PAGE 7 OF 80 



acquiescence on any breach thereunder, except as may be specifically agreed in 
writing. 

1. 7 Substitutions For Specified Items 

Developer shall not substitute different items for any items identified in the Contract 
Documents without prior written approval of the District, unless otherwise provided 
in the Contract Documents. 

1.8 Materials and Work 

1.8.1 Except as otherwise specifically stated in the Contract Documents, 
Developer shall provide and pay for all materials, labor, tools, equipment, 
transportation, supervision, temporary constructions of every nature, and all 
other services, management, and facilities of every nature whatsoever 
necessary to execute and complete the Work, in a good and workmanl ike 
manner, with in the Contract Time. 

1.8.2 Unless otherwise specified, all materials shall be new and of the best 
quality of their respective kinds and grades as noted or specified, and 
workmanship shall be of high quality, and Developer shall use all diligence to 
inform itself fully as to the required manufacturer's instructions and to comply 
therew ith. 

1.8.3 Materials shall be furnished in ample quantities and at such times as to 
insure uninterrupted progress of Work and shall be stored properly and 
protected from the elements, theft, vandalism, or other loss or damage as 
required. 

1.8.4 For all materials and equipment specified or indicated in the Drawings 
and Specifications, the Developer shall provide all labor, materials, 
equipment, and services necessary for complete assemblies and complete 
working systems, functioning as intended. Incidental items not indicated on 
Drawings, nor mentioned in the Specifications, that can legitimately and 
reasonably be inferred to belong to the Work described, or .be necessary in 
good practice to provide a complete assembly or system, shall be furnished as 
though itemized here in every detail . In all instances, material and 
equipment shall be installed in strict accordance with each manufacturer's 
most recent published recomm endations and specifications . 

1.8.5 Developer shall, after award of the Project by District and after 
relevant submittals have been approved, place orders for materials and/or 
equipment as specified so that delivery of same may be made without delays 
to the Work. Developer shall, upon demand from District, present 
documentary evidence showing that orders have been placed . 

1.8.6 In the event of Developer 's neglect in complying or failure to comply 
with the above instructions, District reserves the right, but has no obligation, 
to place orders for such materials and/or equipment as the District may deem 
advisable so that the Work may be completed by t he date specified in the 
Facilities Lease, and all ex penses incidental to the procuring of said materials 
and/or equ ipment shall be paid for by Developer or deducted from 
payment(s) to Developer. 
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1.8.7 Developer warrants good title to all material , supplies, and equipment 
installed or incorporated in Work and agrees upon completion of all Work to 
deliver the Site to District, together with all improvements and appurtenances 
constructed or placed t hereon by it, and free from any claims, liens, or 
charges. Developer further agrees that neither it nor any person, firm, or 
corporation furnishing any materials or labor for any work covered by the 
Contract Documents shall have any right to lien any portion of the Premises 
or any improvement or appurtenance thereon, except that Developer may 
install metering devices or other equipment of utility companies or of political 
subdivision, title to which is commonly retained by utility company or political 
subdivision. In the event of installation of any such metering device or 
equipment, Developer shall advise District as to owner thereof. 

1.8.8 Nothing contained in this Article, however, shall defeat or impair the 
rights of persons furnishing materials or labor under any bond given by 
Developer for their protection or any rights under any law permitting such 
protection or any rights under any law permitting such persons to look to 
funds due Developer in hands of District (e.g., Stop Payment Notices), and 
this provision shall be inserted in all subcontracts and material contracts and 
notice of its provisions shall be given to all persons furnishing material for 
Work when no formal contract is entered into for such material. 

1.8.9 Title to new materials and/or equipment for the Work of the Contract 
Documents and attendant liability for its protection and safety shall remain 
with Developer until incorporated in the Work of the Contract Documents and 
accepted by District. No part of any materials and/or equipment shall be 
removed from its place of storage except for immediate installation in the 
Work of the Contract Documents. Should the District, in its discretion , allow 
the Developer to store materials and/or equipment for the Work off-site, 
Developer will store said materials and/or equipment at a bonded warehouse 
and with appropriate insurance coverage at no cost to District. Developer 
shall keep an accurate inventory of all materials and/or equipment in a 
manner satisfactory to District or its authori zed representative and shall, at 
the District's request, forward it to the District. 

2. [Reserved) 

3. Architect 

3.1 The Architect shall represent the District during the Project and will observe 
the progress and quality of the Work on behalf of the District . Architect shal l have 
the authority to act on behalf of District to the extent express ly provided in the 
Contract Documents and to the extent determined by District. Architect shall have 
authority to reject materials, workmanship, and/or the Work whenever rejection may 
be necessary, in Architect's reasonab le opin ion , to insure the proper execution of the 
Contract Documents. 

3.2 Architect sha ll, with the District and on behalf of the District, determine the 
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the 
Specifications, Drawings, and shall, with the District, interpret all other Contract 
Documents. 
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4. 

5. 

3.3 Architect shall have all au thority and responsibility established by law, 
including title 24 of the California Code of Regulations. 

3.4 Developer shall provide Distr ict and the Construction Manager with a copy of 
all written communication between Developer and Architect at the same time as that 
communication is made to Architect, including, without limitation, all RFis, 
correspondence, submittals, claims, and change order requests. 

Construction Manager 

4.1 If a Construction Manager is used on this Project ("Construction Manager" or 
"CM"), the Construction Manager will provide administration of the Contract 
Documents on the District's behalf. After execution of the Contract Documents, all 
correspondence and/or instructions from Developer and/or District shall be 
forwarded through the Construct ion Manager. The Construction Manager will not be 
responsible for and will not have control or charge of construction means, methods, 
techniques, sequences, or procedures or for safety precautions in connection with 
the Work, which shall all remain the Developer's responsibility. 

4.2 The Construction Manager, however, will have authority to reject materials 
and/or workmanship not conforming to the Contract Documents, as determined by 
the District, the Architect, and/or the Project Inspector. The Construction Manager 
shall also have the authority to require special inspection or testing of any portion of 
the Work, whether it has been fabricated, installed, or fully completed. Any decision 
made by the Construction Manager in good faith, shall not give rise to any duty or 
responsibility of the Construction Manager to: the Developer, any Subcontractor, or 
their agents, employees, or other persons performing any of the Work. The 
Construction Manager shall have free access to any or all parts of Work at any time. 

4.3 If the District does not use a Construction Manager on this Project, all 
references to Construction Manager or CM shall be read as District. 

Inspector, Inspections, and Tests 

5.1 Project Inspector 

5.1.1 One or more Project Inspector(s), including special Project 
Inspector(s), as required, will be assigned to the Work by District, in 
accordance with requirements of title 24, part 1, of the California Code of 
Regulations, to enforce the building code and monitor compliance with Plans 
and Specifications for the Project previously approved by the DSA. Duties of 
Project Inspector(s) are specifically defined in section 4-342 of said part 1 of 
title 24. 

5.1.2 No Work shall be carried on except with the knowledge and under the 
inspection of the Project Inspector(s). The Project Inspector(s) shall have 
free access to any or all parts of Work at any time . Developer shall furnish 
Project Inspector(s) reasonable opportunities for obta ining such information 
as may be necessary to keep Project Inspector(s) fully informed respecting 
progress and manner of work and character of materials, including, but not 
limited to, submission of form DSA 156 (or the most current version 
applicable at the time the Work is performed) to the Project Inspector at least 
48 hours in advance of the commencement and completion of construction of 
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each and every aspect of t he Work. Forms are ava ilable on the DSA's website 
at: http://www.dgs.ca .gov/ dsa/Forms.aspx. Inspection of Work shall not 
relieve Developer from an obligation to fulfill the Contract Documents. 
Project Inspector(s) and t he DSA are authorized to suspend work whenever 
the Developer and/or its Subcontractor(s) are not complying with the 
Contract Documents . Any work stoppage by the Project Inspector(s) and/or 
DSA shall be without liability to the District. Developer shall instruct its 
Subcontractors and employees accordingly. 

5.1.3 If Developer and/or any Subcontractor requests that the Project 
Inspector(s) perform qny inspection off-Site, this shall only be done if it is 
allowable pursuant to applicable regulations and DSA approval, if t he Project 
Inspector(s) agree to do so, and at the expense of the Developer. 

5.2 Tests and Inspections 

5.2.1 Tests and Inspections shall comply with title 24, part 1, California 
Code of Regulations, group 1, article 5, section 4 -335, and with the provisions 
of the Specifications. 

5.2.2 The District will select an independent test ing laboratory to conduct 
the tests. Selection of the materials required to be tested shall be by the 
laboratory or the District's representative and not by the Developer. The 
Developer shall notify the District's representative a sufficient time in advance 
of its readiness for required observation or inspection . This notice shall be 
provided, at a minimum, seventy-two (72) hours prior to the inspection of the 
material that needs to be tested. 

5.2.3 The Developer shall notify the District's representative a sufficient time 
in advance of the manufacture of material to be supplied under the Contract 
Documents that must by terms of the Contract Documents be tested so that 
the District may arrange for the testing of same at the source of supply. This 
notice shall be provided, at a minimum, seventy-two (72) hours prior to the 
manufacture of the material that needs to be tested. 

5.2.4 Any material shipped by the Developer from the source of supply prior 
to having satisfactorily passed such testing and inspection or prior to the 
receipt of notice from said representative that such testing and inspection will 
not be required, shall not be incorporated into and/or onto the Project. 

5.2.5 The District will select the testing laboratory and pay for the costs for 
all tests and inspections. Developer shall reimburse the District for any and 
all laboratory costs or other testing costs for any materials found to be not in 
compliance with the Contract Documents. At the District's discretion, District 
may elect to deduct laboratory or other testing costs for noncompl iant 
materials from the Guaranteed Maximum Price, and such deduction shall not 
constitute a withholding. 

5.3 Costs for After Hours and/or Off Site Inspections 

If the Developer performs Work outside the Inspector's regular working hours, costs 
of any inspections required outside regular working hours shall be borne by the 
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6. 

Developer and may be invoiced to the Developer by the District or the District may 
deduct those expenses from the next Tenant Improvement Payment. 

Developer 

Developer shall construct and complete, in a good and workmanlike manner, the Work for 
the Guaranteed Maximum Price including any adjustment(s) to the Guaranteed Maximum 
Price pursuant to provisions herein regarding changes to the Guaranteed Maximum Price. 
Except as otherwise noted, Developer shall provide and pay for all labor, materials, 
equipment, permits (excluding DSA), fees, licenses, facilities, transportation, taxes, bonds 
and insurance, and services necessary for the proper execution and completion of the Work, 
except as indicated herein. 

6.1 Status of Developer 

6.1.1 Developer is and shall at all times be deemed to be an independent 
contractor and shall be wholly responsible for the manner in which it and its 
Subcontractors perform the services required of it by the Contract 
Documents. Nothing herein contained shall be construed as creating the 
relationship of employer and employee, or principal and agent, between the 
District, or any of the District's employees or agents, and Developer or any of 
Developer's Subcontractors, agents or employees. Developer assumes 
exclusively the responsibility for the acts of its agents and employees as they 
relate to the services to be provided during the course and scope of their 
employment. Developer, its Subcontractors, and its agents and employees 
shall not be entitled to any rights or privileges of District employees. District 
shall be permitted to monitor the Developer's activ ities to determine 
compliance with the terms of the Contract Documents. 

6.1.2 As required by law, Developer and all Subcontractors shall be properly 
licensed and regulated by the Contractors State License Board, 9821 Business 
Park Drive, Sacramento, California 95827 (Post Office Box 26000, 
Sacramento, California 95826), http://www.cslb.ca .gov. 

6.1.3 As required by law, Developer and all Subcontractors shall be properly 
registered as public works contractors by the Department of I ndustrial 
Relations at 
https ://efiling .dir.ca. gov/PWCR/ ActionServlet?action =displayPWCRegistration 
Form or current URL. 

6.1.4 Developer represents that it has no exist ing interest and will not 
acquire any interest, direct or indirect, which could conflict in any ma nner or 
degree w ith the performance of Work required under this Contract and that 
no person having any such interest shall be employed by Developer. 

6.2 Project Inspection Card(s) 

Developer shall verify that forms DSA 152 (or most current version applicable at the 
time the Work is performed) are issued for the Project prior to the commencement of 
const ruct ion. 
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6.3 Developer's Supervision 

6.3.1 During progress of the Work, Developer shall keep on the Prem ises, 
and at all other locations whe re any Work related to the Contract is being 
performed , an experienced and competent project manager and construction 
superintendent who are employees of the Developer, to whom the District 
does not object and at least one of whom shall be fluent in English, written 
and verba l. 

6.3.2 The project manager and construction superintendent shall both speak 
fluently the predominant language of the Developer's employees. 

6.3.3 Before commencing the Work herein, Developer shall give written 
notice to District of the name of its project manager and construction 
superintendent. Neither the Developer's project manager nor construction 
superintendent shall be changed except with prior written notice to District. 
If the Developer's project manager and/or construction superintendent proves 
to be unsatisfactory to Developer, or to District, any of the District's 
employees, agents, the Construction Manager, or the Architect, Developer 
shall immediately notify District in writing before any change occurs, but no 
less than two (2) business days prior. Any replacement of the project 
manager and/or construction superintendent shall be made promptly and 
must be satisfactory to the District. The Developer's project manager and 
construction superintendent shall each represent Developer, and all directions 
given to Developer's project manager and/or construction superintendent 
shall be as binding as if given to Developer. 

6.3.4 Developer shall give efficient supervision to Work, using its best skill· 
and attention . Developer shall carefully study and compare all Contract 
Documents, Drawings, Specifications, and other instructions and shali at once 
report to District, Construction Manager, and Architect any error, 
inconsistency, or omission that Developer or its employees and 
Subcont ractors may discover, in writing, with a copy to District's Project 
Inspector(s). Developer shall have responsibility for discovery of errors, 
inconsistencies, or omissions. 

6.3.5 All contractors doing work on the Project will provide their workers 
with identification badges. These badges will be worn by all members of the 
contractor's staff who are working in a District facility. 

6.3.5.1 Badges must be filled out in full and contain the following 
information: 

6.3.5.1.1 Name of contractor 

6.3.5.1.2 Name of employee 

6.3.5.1.3 Contractor's address and phone number 

6.3.5. 2 Badges are to be worn when the Developer or his/her 
employees are on site and must be visible at all times. Contractors 
must inform their employees that they are required to allow District 
employees, the Architect, the Construction Manager, the Program 
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Manager, or the Project Inspector to review the information on the 
badges upon request . 

6.3.5.3 Continued failure to display identification badges as required 
by this policy may result in the individual being removed from the 
Project or assessment of fines against the contractor. 

6.4 Duty to Provide Fit Workers 

6.4.1 Developer and Subcontractor(s) shall at all times enforce strict 
discipline and good order among their employees and shall not employ any 
unfit person or anyone not skilled in work assigned to that person . It shall be 
the responsibility of Developer to ensure compliance with this requirement. 
District may require Developer to permanently remove unfit persons from 
Project Site. 

6.4.2 Any person in the employ of Developer or Subcontractor(s) whom 
District may deem incompetent or unfit shall be excluded from working on the 
Project and shall not again be employed on the Project except with the prior 
written consent of District. 

6.4.3 The Developer shall furnish labor that can work in harmony with all 
other elements of labor employed or to be employed in the Work. 

6.4.4 If Developer intends to make any change in the name or legal nature 
of the Developer's entity, Developer shall first notify the District in writing 
prior to making any contemplated change. The District shall determine in 
writing if Developer's intended change is permiss ible while performing the 
Work. 

6.5 Field Office 

6.5.1 Developer shall provide on the Work Site a temporary office. 

6.6 Purchase of Materials and Equipment 

The Developer is required to order, obtain, and store materials and equipment 
sufficiently in advance of its Work at no additional cost or advance payment from 
District to assure that there will be no delays . 

6.7 Documents on Work 

6.7.1 Developer shall at all times keep on the Work Site, or at another 
location as the District may authorize in writing, one legible copy of all 
Contract Documents, including Addenda and Change Orders, and Titles 19 
and 24 of the California Code of Regulations, the specified edition(s) of the 
Uniform Building Code, all approved Drawings, Plans, Schedules, and 
Specifications, and all codes and documents referred to in the Specifications, 
and made part thereof. These documents shall be kept in good order and 
available to District, Construction Manager, Architect, Architect's 
representatives, the Project Inspector(s), and all authorities having 
jurisdiction . Developer shall be acquainted with and comply with the 
provisions of these titles as they relate to this Project. (See particularly the 
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duties of Contractor, T itle 24, Part 1, California Code of Regulations, Section 
4-343.) Developer shall also be acquainted with and comply with all 
California Code of Regu lat ions provisions relating to conditions on this Project, 
particularly Titles 8 and 17 . Developer shall coordinate with Architect and 
Construction Manager and shal l submit its verified report(s) according to the 
requirements of Title 24. 

6.7.2 Daily Job Reports 

6.7.2.1 Developer shall maintain, at a minimum, at least one (1) 
set of Daily Job Reports on the Project. These must be prepared by 
the Developer's employee(s) who are present on Site, and must 
include, at a minimum, the following information: 

6.7.2.1.1 A brief description of all Work performed on that 
day. 

6.7.2.1.2 A summary of all other pertinent events and/or 
occurrences on that day. 

6.7.2.1.3 The weather conditions on that day. 

6.7.2.1.4 A list of all Subcontractor(s) working on that day. 

6.7.2.1.5 A list of each Developer employee working on that 
day and the total hours worked for each employee. 

6.7.2.1.6 A complete list of all equipment on Site that day, 
whether in use or not. 

6.7.2.1.7 A complete list of all materials, supplies, and 
equipment delivered on that day. 

6.7.2.1.8 A complete list of all inspections and tests 
performed on that day. 

6.7.2.2 Each day Developer shall provide a copy of the previous 
day's Daily Job Report to the District or the District's Construction 
Manager. 

6.8 Preservation of Records 

Developer shall maintain, and District shall have the right to inspect, Developer's 
financial records for the Project, including, without limitation, Job Cost Reports for 
the Project in compliance with the criteria set forth herein. The District shall have 
the right to examine and audit all Daily Job Reports or other Project records of 
Developer's project manager(s), project superintendent(s), and/or project 
foreperson(s), all certified payroll records and/or related documents including, 
without limitation, Job Cost Reports, payroll, payment, timekeeping and tracking 
documents; and as it pertains to change orders, all books, estimates, record_s, 
contracts, documents, cost data, subcontract job cost reports, and other data of the 
Developer, any Subcontractor, and/or supplier, including computations and 
projections related to estimating, negotiating, pricing, or performing the Work or 
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modification, in order to evaluate the accuracy, completeness, and currency of the 
cost, manpower, coordination , su pervision, or pricing data at no additional cost to 
the District. These documents may be duplicative and/or be in addition to any 
documents held in escrow by the District. The Developer shall make available at its 
office at all reasonable times the materials described in this paragraph for the 
examination, audit, or reproduction until three (3) years after final payment under 
this Facilities Lease. Notwithstanding the provisions above, Developer shall provide 
any records requested by any governmental agency, if available, after the time set 
forth above. · 

6.9 Integration of Work 

6.9.1 Developer shall do all cutting, fitting, patching, and preparation of 
Work as required to make its several parts come together properly, to fit it to 
receive or be received by work of other contractors, and to coordinate 
tolerances to various pieces of work, showing upon, or reasonably implied by, 
the Drawings and Specifications for the completed structure, and shall 
conform them as District and/or Architect may direct. 

6.9.2 Developer shall make its own layout of lines and elevations and shall 
be responsible for the accuracy of both Developer's and Subcontractors' work 
resulting therefrom. 

6.9.3 Developer and all Subcontractors shall take all field dimensions 
required in performance of the Work, and shall verify all dimensions and 
conditions on the Site. All dimensions affecting proper fabrication and 
installation of all Work must be verified prior to fabrication by taking field 
measurements of the true conditions. If there are any discrepancies between 
dimensions in drawings and existing conditions which will affect the Work, 
Developer shall bring such discrepancies to the attention of the District and 
Architect for adjustment before proceeding with the Work. 

6.9.4 All costs caused by noncompliant, defective, or delayed Work shall be 
borne by Developer, inclusive of repair work. 

6.9.5 Developer shall not endanger any work performed by it or anyone else 
by cutting, excavating, or otherwise altering work and shall not cut or alter 
work of any other contractor except with consent of District. 

6.10 Notifications 

6.10.1 Developer shall notify the Architect and Project Inspector, in writing, of 
the commencement of construction of each and every aspect of the Work at 
least 48 hours in advance by submitting form DSA 156 (or the most current 
version appl icable at the time the Work is performed) to the Project 
Inspector. Forms are available on the DSA's website at: 
http://www.dgs.ca .gov/dsa/Forms.aspx. 

6.10.2Developer shall notify the Architect and Project Inspector, in writing, of 
the completion of construction of each and every aspect of the Work at least 
48 hours in advance by submitting form DSA 156 (or the most current ve rsion 
applicable at the time the Work is performed) to the Project Inspector. 
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6.11 Obtaining of Permits, Licenses and Registrations 

Developer shall secure and pay fo r any permits (except DSA), licenses, registrations, 
approvals, and certificates necessary for prosecution of Work, including but not 
limited to those listed in the Special Conditions, Exhibit D-1 , if any, before the date 
of the commencement of the Work or before the permits, licenses, registrations, 
approvals and certificates are legally required to continue the Work without 
interruption. The Developer shall obtain and pay, only when legally required, for all 
licenses, approvals, registrations, permits, inspections, and inspection certificates 
requ ired to be obtained from or issued by any authority having jurisdiction over any 
part of the Work included in the Contract Documents. All final permits, licenses, 
registrations, approvals and certificates shall be delivered to District before demand 
is made for final payment. The costs associated with said permits, licenses, 
registrations, approvals and certificates shall be direct reimbursement items and are 
not subject to any markup. 

6.12 Royalties and Patents 

6.12.1 Developer shall obtain and pay, when legally required, all royalties 
and license fees necessary for prosecution of Work before the earlier of the 
date of t he commencement of the Work or the date the license is legally 
required to continue the Work without interruption. Developer shall defend 
suits or claims of infringement of patent, copyright, or other rights and shall 
hold the District, Construction Manager and the Architect harmless and 
indemnify them from loss on account thereof except when a particular design, 
process, or make or model of product is required by the Contract Documents. 
However, if the Developer has reason to believe that the required design, 
process, or product is an infringement of a patent or copyright, the Developer 
shall indemn ify and defend the District, Construction Manager and Architect 
against any Joss or damage. 

6 .12.2 The review by the District, Construction Manager or Architect of any 
method of construction, invention, appliance, process, article, device, or 
material of any kind shall be only as to its adequacy for the Work and shall 
not constitute approve use by the Developer in violation of any patent or 
other rights of any person or entity. 

6.13 Work to Comply With Applicable Laws and Regulations 

6 .13.1 Developer shall give all notices and comply w ith the following specific 
laws, ordinances, rules, and regulations and all other applicable laws, 
ordinances, rules, and regulations bearing on conduct of Work as indicated 
and specified , including but not limited to the appropriate statutes and 
adm inistrative code sections. If Developer observes that Drawings and 
Specifications are at variance with any applicable laws, ordinances, rules and 
regulations, or should Developer become aware of the development of 
conditions not covered by Contract Documents that may result in finished 
Work be ing at variance therewith, Developer shall promptly notify District in 
writing and any changes deemed necessa ry by District shall be made as 
provided in th is Exhibit D for changes in Work. 

6.13.1.1 National Electrical Safety Code, U. S. Department of 
Commerce 
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6.13.1.2 Nat ional Board of Fire Underwriters' Regulations 

6.13.1.3 Unifo rm Bui lding Code, latest addition, and the California 
Code of Regulations, t itle 24, and other amendments 

6.13 . 1.4 Manual of Accident Prevention in Construction, latest 
edition, published by A.G.C. of America 

6.13.1.5 Industrial Accident Commission's Safety Orders, State of 
California 

6.13.1.6 Regulations of the State Fire Marshall (title 19, California 
Code of Regulations) and Pertinent Local Fire Safety Codes 

6.13.1.7 Americans with Disabilities Act 

6.13.1.8 Education Code of the State of California 

6.13.1.9 Government Code of the State of California 

6.13.1.10 Labor Code of the State of California, division 2, part 7, 
Public Works and Public Agencies 

6.13.1.11 Public Contract Code of the State of California 

6.13.1.12 California Art Preservation Act 

6.13.1.13 U. S. Copyright Act 

6.13.1.14 U. S. Visual Artists Rights Act 

6.13.2 Developer shall comply with all applicable mitigation measures, if any, 
adopted by any public agency with respect to this Project pursuant to the 
California Environmental Quality Act {Public Resources Code section 21000 et 
seq .) . 

6.13.3 If Developer performs any Work that it knew, or through exercise of 
reasonable care should have known, to be contrary to any applicable laws, 
ordinance, rules, or regulations, Developer shall bear all costs arising 
therefrom and arising from the correction of said Work . 

6.13.4 Where Specifications or Drawings state that materials, processes, or 
procedures must be approved by the DSA, State Fire Marshall, or other body 
or agency, Developer shall use its best efforts to satisfy the requirements of 
such bodies or agencies applicable at the time the Work is performed, and as 
determined by those bodies or agencies. 

6,14 Safety/Protection of Persons and Property 

6.14 . 1 The Developer will be solely and completely responsible for conditions 
of the Work Site, including safety of all persons and property during 
performance of the Work . This requirement will apply continuously and not 
be limited to normal working hours. 
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6.14.2 The wearing of ha rd hats will be mandatory at all times for all 
personnel on Site. Deve loper shall supply sufficient hard hats to properly 
equip all employees and visi tors . 

6.14.3 Any construction review of the Developer's performance is not 
intended to include review of the adequacy of the Developer's safety 
measures in, on, or near the Work Site. 

6.14.4 Implementation and maintenance of safety programs shall be the sole 
respons ibility of the Developer. 

6.14.5 The Developer shall furnish to the District a copy of the Developer's 
safety plan within the time frame indicated in the Contract Documents and 
specifically adapted for the Project. 

6.14.6 Developer shall be responsib le for all damages to persons or property 
that occur as a result of its fault or negligence in connection with the 
prosecution of the Contract Documents and shall take all necessary measures 
and be responsible for the proper care and completion and final acceptance 
by District. All Work shall be solely at Developer's risk . 

6.14.7 Developer shall take, and require Subcontractors to take, all 
necessary precautions for safety of workers on the Project and shall comply 
with all applicable federal, state, local, and other safety laws, standards, 
orders, rules, regulations, and building codes to prevent accidents or injury to 
persons on, about, or adjacent to premises where Work is being performed 
and to provide a safe and healthful place of employment. Developer shall 
furnish, erect, and properly maintain at all times, all necessary safety devices, 
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen 
for protection of workers and the public and shall post danger signs warning 
against hazards created by such features in the course of construction. 

6.14.8 Hazards Control -Developer shall store volatile wastes in approved 
covered metal containers and remove them from the Site daily. Developer 
shall prevent accumulation of wastes that create hazardous conditions. 
Developer shall provide adequate ventilation during use of volatile or noxious 
substances. 

6.14.9 Developer shall designate a responsible member of its organization on 
the Project, whose duty shall be to post information regarding protection and 
obligations of workers and other notices required under occupational safety 
and health laws, to comply with reporting and other occupational safety 
requirements, and to protect the life, safety, and health of workers. Name 
and position of person so designated shall be reported to District by 
Developer. 

6.14.10 Developer shall correct any violations of safety laws, rules, orders, 
standards, or regulations . Upon the issuance of a citation or notice of 
v iolation by the Division of Occupational Safety and Health, Developer shall 
correct such violation promptly . 
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6.14.11 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 

6.14.12 I n an emergency affecting safety of life or of work or of adjoining 
property, Developer, without special instruction or authorization, shall act, at 
its discretion, to prevent such threatened loss or injury. Any compensation 
claimed by Developer on account of emergency work shall be determined by 
agreement. 

6.14.13 All salvage materials will become the property of the Developer and 
shall be removed from the Site unless otherwise called for in the Contract 
Documents. However, the District reserves the right to designate certain 
items of value that shall be turned over to the District unless otherwise 
directed by District. 

6.14. 14 All connections to public utilities and/or existing on-site services 
shall be made and maintained in such a manner as to not interfere with the 
continuing use of same by the District during the entire progress of the Work. 

6.14.15 Developer shall provide such heat, covering, and enclosures as are 
necessary to protect all Work, materials, equipment, appliances, and tools 
against damage by weather conditions, such as extreme heat, cold, rain, 
snow, dry winds, flooding, or dampness. 

6.14.16 The Developer shall protect and preserve the Work from all damage 
or accident, providing any temporary roofs, window and door coverings, 
boxings, or other construction as required by the Architect. The Developer 
shall be responsible for existing structures, walks, roads, trees, landscaping, 
and/or improvements in working areas; and shall provide adequate protection 
therefor. If temporary removal is necessary of any of the above items, or 
damage occurs due to the Work, the Developer shall replace same at his 
expense w ith same kind, quality, and size of Work or item damaged. This 
shall include any adjoining property of the District and others. 

6.14.17 Developer shall take adequate precautions to protect existing roads, 
sidewalks, curbs, pavements, utilities, adjoining property, and structures 
( including, without limitation, protection from settlement or loss of lateral 
support), and to avoid damage thereto, and repair any damage thereto 
caused by construction operations. 

6.14.18 Developer shall confine apparatus, the storage of materials, and the 
operations of workers to limits indicated by law, ordinances, permits, or 
directions of Architect, and shall not interfere with the Work or unreasonably 
encumber Premises or overload any structure with materials. Developer shall 
enforce all instructions of District and Architect regarding signs, advertising, 
fires, and smoking, and require that all workers comply with all regulations 
while on Project Site. 

6.14.19 Developer, Developer's employees, Subcontractors, Subcontractors' 
employees, or any person associated with the Work shall conduct themselves 
in a manner appropriate for a school site . No verbal or physical contact with 
neighbors, students, and faculty, profanity, or inappropriate attire or behavior 
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will be permitted. Distr ict may require Developer to permanently remove 
non-complying persons from Project Site. 

6.14.20 Developer sha ll take care to prevent disturbing or covering any 
survey·markers, monuments, or other devices marking property boundaries 
or corne rs. If such markers are disturbed, Developer shall have a civil 
engineer, registered as a professional engineer in California, replace them at 
no cost to District. 

6.14.21 In the event that the Developer enters into any agreement with 
owners of any adjacent property to enter upon the adjacent property for the 
purpose of performing the Work, Developer shall fully indemnify, defend, and 
hold harmless each person, entity, firm, or agency that owns or has any 
interest in adjacent property. The form and content of the agreement of 
indemnification shall be approved by the District prior to the commencement 
of any Work on or about the adjacent property . The Developer shall also 
indemnify the District as provided in the indemnification provision herein. 
These provisions shall be in addition to any other requirements of the owners 
of the adjacent property. 

6.15 General Permit for Storm Water Discharges Associated with 
Construction and Land Disturbance Activities ("General Permit") 

6.15.1 Developer acknowledges that all California school districts are 
obligated to develop and implement the following requirements for the 
discharge of storm water to surface waters from its construction and land 
disturbance activities (storm water requirements), without limitation: 

6.15.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4 
is a system of conveyances used to collect and/or convey sto rm water, 
including, without limitation, catch basins, curbs, gutters, ditches, 

. man -made channels, and storm drains. 

6.15.1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that 
contains specific best management practices ("BMPs") and establishes 
numeric effluent limitations at: 

6.15.1.2.1 Sites where the District engages in ma intenance 
(e.g., fueling, cleaning, repairing) or transportation activities. 

6.15.1.2.2 Construction sites where : 

6.15.1.2.2.1 One (1) or more acres of soil will be 
disturbed, or 

6.15.1.2.2.1.1 The Project is part of a larger 
common plan of development that distu rbs more 
than one (1) acre of soil. 

6.15.2 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 
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6.15.3 At no additional cost to the District, Developer shall provide a 
Qualified Storm Water Pract itioner who shall be onsite and implement and 
monitor any and all SWPPP requirements applicable to the Project, including 
but not limited to: 

6.15.3.1 At least forty eight (48) hours prior to a forecasted rain 
event, implementing the Rain Event Action Plan (REAP) for any rain 
event requiring implementation of the REAP, including any erosion and 
sediment control measures needed to protect all exposed portions of 
the site; and 

6.15.3.2 Monitoring any Numeric Action Levels (NALs), if applicable. 

6.16 Working Evenings and Weekends 

Developer may be required to work increased hours, evenings, and/or weekends at 
no additional cost to the District. Developer shall give the District seventy-two (72) 
hours' notice prior to performing any evening and/or weekend work. Developer shall 
perform all evening and/or weekend work in compliance with all applicable rules, 
regulations, laws-, and local ordinances including, without limitation, all noise and 
light limitations. Developer shall reimburse the District for any increased or 
additional Inspector charges as a result of the Developer's increased hours, or 
evening and/or weekend work. 

6.17 Cleaning Up 

6.17.1 The Developer shall provide all services, labor, materials, and 
equipment necessary for protecting and securing the Work, all school 
occupants, furnishings, equipment, and building structure from damage until 
its completion and final acceptance by District. Dust barriers shall be 
provided to isolate dust and dirt from construction operations. At completion 
of the Work and portions thereof, Developer shall clean to the original state 
any areas beyond the Work area that become dust laden as a result of the 
Work. The Developer must erect the necessary warning signs and barricades 
to ensure the safety of all school occupants . The Developer at all times must 
maintain good housekeeping practices to reduce the risk of fire damage and 
must make a fire extinguisher, fire blanket, and/or fire watch, as applicable, 
available at each location where cutting, braising, soldering, and/or welding is 
being performed or where there is an increased risk of fire. 

6.17.2 Developer at all times shall keep Premises, including property 
immediately adjacent thereto, free from debris such as waste, rubbish 
(including personal rubbish of workers, e.g., food wrappers, etc.), and excess 
materials and equipment caused by the Work. Developer shall not leave 
debris under, in, or about the Premises (or surrounding property or 
neighborhood), but shall promptly remove same from the Premises on a daily 
basis. I f Developer fails to clean up, District may do so and the cost thereof 
shall be charged to Developer. If the Contract calls for Work on an existing 
facility, Developer shall also perform specific clean-up on or about the 
Premises upon request by the District as it deems necessary for the 
continuing education process. Developer shall comply with all related 
provisions of the Specifications. 
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6.17.3 If the Construction Manager, Architect, or District observes the 
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition. 

6.17.4 Should the Developer fail to perform the required clean-up, or should 
the clean-up be deemed unsatisfactory by the District, the District will then 
perform the clean-up. All cost associated with the clean-up work (including 
all travel, payroll burden, and costs for supervision) will be deducted from the 
Guaranteed Maximum Price, or District may withhold those amounts from 
payment(s) to Developer. 

7. Subcontractors 

7.1 Developer shall provide the District with information for all of Developer's 
Subcontracts and Subcontractors as indicated in the Developer's Submittals and 
Schedules Section herein. 

7.2 No contractual relationship exists between the District and any Subcontractor, 
supplier, or sub-subcontractor by reason of the Contract Documents. 

7.3 Developer agrees to bind every Subcontractor by terms of the Contract 
Documents as far as those terms that are applicable to Subcontractor's work 
including, without limitation, all labor, wage & hour, apprentice and related 
provisions and requirements. If Developer subcontracts any part of the Work called 
for by the Contract Documents, Developer shall be as fully responsible to District for 
acts and omissions of any Subcontractor and of persons either directly or ind irectly 
employed by any Subcontractor, including Subcontractor caused Project delays, as it 
is for acts and omissions of persons directly employed by Developer. The divisions 
or sections of the Specifications and/or the arrangements of the drawings are not 
intended to control the Developer in dividing the Work among Subcontractors or limit 
the work performed by any trade. 

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor 
under the Contract Documents shall not in any way relieve Developer of any 
obligations under the Contract Documents and no such consent shall be deemed to 
waive any provisions of the Contract Documents. 

7.5 Developer is directed to familiarize itself with sections 1720 through 1861 of 
the Labor Code of the State of California, as regards the payment of prevailing 
wages and related issues, and to comply with all applicable requirements therein 
including, without limitation, section 1775 and the Developer's and Subcontractors' 
obligations and liability for violations of prevailing wage law and other applicable 
laws. 

7 .6 Developer shall be responsible for the coordination of the trades, 
Subcontractors, sub-subcontractors, and material or equipment suppliers working on 
the Project. 

7.6.1 If the Contract is valued at $1 million or more and plans to use sta te 
bond funds, then Developer is responsible for ensuring that first-tier 
Subcontractors holding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42, 
C-43, and/or C-46 licenses, are prequalified by the District to work on the 
Project pursuant to Public Contract Code section 20111.6. 
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8. 

7.6.2 Developer is responsible for ensuring that all Subcontractors are 
properly registered as pub lic works contractors by the Department of 
Industrial Relations . 

7.7 Developer is solely responsible for settling any differences between the 
Developer and its Subcontractor(s) or between Subcontractors. 

7.8 Developer must include in all of its subcontracts the assignment provisions 
indicated in the Termination section of these Construction Provisions . 

Other Contracts/Contractors 

8.1 District reserves the right to let other contracts, and/or to perform work with 
its own forces, in connection with the Project. Developer shall afford other 
contracto rs reasonable opportunity for introduction and storage of their materials 
and execution of their work and shall properly coordinate and connect Developer's 
Work w ith the work of other contractors. 

8.2 Developer shall protect the work of any other contractor that Developer 
encounters while working on the Project. 

8.3 If any part of Developer's Work depends for proper execution or results upon 
work of District or any other contractor, the Developer shall visually inspect, and 
with reasonable effort, physically inspect all accessible portions of District's or any 
other contractor's work and, before proceeding with its Work, promptly report to the 
District in writing any defects in District's or any other contractor's work that render 
Developer's Work unsuitable for proper execution and results. Developer shall be 
held accountable for damages to District for District's or any other contractor's work 
that Developer failed to inspect or should have inspected. Developer's failure to 
inspect and report shall constitute Developer's acceptance of all District's or any 
other contracto r 's work as fit and proper for reception of Developer's Work, except as 
to defects that may develop in District's or any other contractor's work after 
execution of Developer's Work and not caused by execution of Developer's Work . 

8.4 To ensure proper execution of its subsequent Work, Developer shall measure 
and inspect Work already in place and shall at once report to the District in writing 
any discrepancy between that executed Work and the Contract Documents. 

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and 
nature of District's or any other contracts that have been or may be awarded by 
District in prosecution of the Project to the end that Developer may perform under 
the Cont ract in light of the other contracts, if any. 

8.6 Nothing herein contained shall be interpreted as granting to Developer 
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not 
cause any unnecessary hindrance or delay to the use and/or school operation(s) of 
the Premises and/or to District or any other contractor working on the Project. If 
simultaneous execution of any contract or school operation is likely to cause 
interference with performance of Developer's obligations under the Contract 
Documents, Developer shall coordinate with those contractor(s), person (s), and/or 
entity(s) and shall notify the District of the resolution. 
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9. Drawings and Specifications 

9.1 A complete list of all Drawings that form a part of the Contract Documents are 
to be found as an index on the Drawings themselves, and/or may be provided to the 
Developer and/or in the Table of Contents. 

9.2 Materials or Work described in words that so applied have a well-known 
technical or trade meaning shall be deemed to refer to recognized standards, unless 
noted otherwise. 

9.3 Trade Name or Trade Term 

It is not the intention of the Contract Documents to go into detailed descriptions of 
any materials and/or methods commonly known to the trade under "trade name" or 
"trade term." The mere mention or notation of "trade name" or "trade term" shall be 
considered a sufficient notice to Developer that it will be required to complete the 
work so named, complete, finished, and operable, with all its appurtenances, 
according to the best practices of the trade. 

9.4 The naming of any material and/or equipment shall mean furnishing and 
installing of same, including all incidental and accessory items thereto and/or labor 
therefor, as per best practices of the trade(s) involved, unless specifically noted 
otherwise. 

9.5 Contract Documents are complementary, and what is called for by one shall 
be binding as if called for by all. As such, Drawings and Specifications are intended 
to be fully cooperative and to agree. However, if Developer observes that Drawings 
and Specifications are in conflict with the Contract Documents, Developer shall 
promptly notify District and Architect in writing, and any necessary changes shall be 
made as provided in the Contract Documents . 

9.6 Figured dimensions shall be followed in preference to scaled dimensions, and 
the Developer shall make all additional measurements necessary for the work and 
shall be responsible for their accuracy. Before ordering any material or doing any 
work, each Developer shall verify all measurements at the building and shall be 
responsible for the correctness of same. 

9.7 Should any question arise concerning the intent or meaning of the Contract 
Documents, including the Plans and Specifications, the question shall be submitted to 
the District for interpretation. If a conflict exists in the Contract Documents, these 
Construction Provisions shall control over the Facilities Lease, which shall control 
over the Site Lease, which shall control over Division 1 Documents, which shall 
control over Division 2 through Division 49 documents, which shall control over 
figured dimensions, which shall control over large-scale drawings, which shall control 
over small-scale drawings. In no case shall a document calling for lower quality 
and/or quantity of material or workmanship control. However, in the case of 
discrepancy or ambiguity solely between and among the Drawings and 
Specifications, the discrepancy or ambiguity shall be resolved in favor of the 
interpretation that will provide District with the functionally complete and operable 
Project described in the Drawings and Specifications. 

9.8 Drawings and Specifications are intended to comply with all laws, ordinances, 
rules, and regulations of constituted authorities having jurisdiction, and where 
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10. 

referred to in the Contract Documents, the laws, ordinances, rules, and regulations 
shall be considered as a part of the Contract Documents within the limits specified. 

9.9 As required by Section 4-317(c), Part 1, Title 24, CCR: "Should any existing 
conditions such as deterioration or non-complying construction be discovered which 
is not covered by the DSA-approved documents wherein the finished work will not 
comply with Title 24, California Code of Regulations, a construction change 
document, or a separate set of plans and specifications, detailing and specifying the 
required repair work shall be submitted to and approved by DSA before proceeding 
with the repair work." 

9.10 Ownership of Drawings 

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental 
architectural and engineering work, or copies of other Contract Documents furnished 
by District, are the property of District. They are not to be used by Developer in 
other work and, with the exception of signed sets of Contract Documents, are to be 
returned to District on request at completion of Work, or may be used by District as 
it may require without any additional costs to District. Neither the Developer nor any 
Subcontractor, or material or equipment supplier shall own or claim a copyright in 
the Drawings, Specifications, and other documents prepared by the Architect . 
District hereby grants the Developer, Subcontractors, sub-subcontractors, and 
material or equipment suppliers a limited license to use applicable portions of the 
Drawings prepared for the Project in the execution of their Work under the Contract 
Documents. 

Developer's Submittals and Schedules 

Developer's submittals shall comply with the provisions and requirements of the 
Specifications including, without limitation Submittals. 

10.1 Schedule of Work, Schedule of Submittals, and Schedule of Values. 

10.1.1 The Developer shall comply with the construction schedule attached 
to the Faciliti es Lease as Exhibit F ("Construction Schedule") . [To be attached 
when available.] 

10.1.2 Developer must provide al l schedules both in hard copy and 
electronically, in a format (e.g. Microsoft Project or Primavera) approved in 
advance by the District. 

10.1.3 The District will review the schedules submitted and the Developer 
shall make changes and corrections in the schedules as requested by the 
District and resubmit the schedules until approved by the District. 

10.1.4 The District shall have the right at any time to revise the schedule of 
va lues if, in the District's sole opinion, the schedule of values does not 
accurately reflect the value of the Work performed. 

10.1.5 All submittals and schedules must be approved by the District before 
Developer can rely on them as a basis for payment. 
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10.1.6 Within TEN (10) calendar days after the date of the Notice to Proceed 
(unless otherwise specified in the Specifications) , the Developer shall prepare 
and submit to the District fo r review, in a form supported by sufficient data to 
substantiate its accuracy as the District may require : 

10. 1.6.1 Preliminary Schedule 

A preliminary schedule of construction indicating the starting and 
completion dates of the various stages of the Work, includ ing any 
information and following any form as may be specified in the 
Specifications. Once approved by District, this shall become the 
Construction Schedule . This schedule shall include and identify all 
tasks that are on the Project's critical path with a specific 
determination of the start and completion of each critical path task as 
well as all Contract milestones and each milestone's completion 
date(s) as may be required by the District . 

10.1.6.2 Preliminary Schedule of Values 

A preliminary schedule of values for all of the Work, which must 
include quantities and prices of items aggregating the Contract Price 
and must subdivide the Work into component parts in sufficient detail 
to serve as the basis for progress payments during construction . 
Unless the Special Conditions contain different limits, this preliminary 
schedule of values shall include, at a minimum, the following 
information and the following structure: 
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10.1.6.2.1 Divided into at least the following categories : 

10.1.6.2.1.1 Overhead and profit 

10.1.6.2.1.2 Supervision 

10.1.6.2.1.3 General condit ions 

10.1.6.2.1.4 Layout 

10.1.6.2.1.5 Mobilization 

10.1.6.2.1.6 Submittals 

10.1.6.2.1.7 Bonds and insu rance 

10.1.6. 2.1.8 Close-out/Certification documentation 

10.1.6.2.1.9 Demol ition 

10.1.6. 2.1.10 Installation 

10.1.6.2.1.11 Rough-in 

10.1.6.2.1.12 Fin ishes 
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10.1.6.2.1.13 Testing 

10.1.6.2.1.14 Punch list and acceptance 

10.1.6.2.2 And also divided by each of the following areas: 

10.1.6.2.2.1 Site work 

10.1.6.2.2.2 By each building 

10.1.6.2.2.3 By each floor 

10.1.6.2.3 The preliminary schedule of values shall not provide 
for values any greater than the following percentages of the 
Contract value: 

10.1.6.2.3.1 Mobilization and layout combined to equal 
not more than 1 %. 

10.1.6.2.3.2 Submittals, samples and shop drawings 
combined to equal not more than 3%. 

10.1.6.2.3.3 Bonds and insurance combined to equal 
not more than 5.25 % . 

10.1.6.2.4 Closeout documentation shall have a value in the 
preliminary schedule of not less than 5%. 

10.1.6.2.5 Notwithstanding any provision of the Contract 
Documents to the contrary, payment of the Developer's 
overhead, supervision, general conditions costs, and profit, as 
reflected in the Cost Breakdown, shall be paid based on 
percentage complete, with the disbursement of Progress 
Payments and the Final Payment. 

10.1.6.2.6 Developer shall certify that the preliminary 
schedule of values as submitted to the District is accurate and 
reflects the costs as developed in preparing Developer's bid. 
The preliminary schedule of values shall be subject to the 
District's review and approval of the form and content thereof. 
In the event that the District objects to any portion of the 
preliminary schedule of values, the District shall notify the 
Developer, in writing, of the District's objection(s) to the 
preliminary schedule of values. Within five (5) calendar days of 
the date of the District's written objection(s), Developer shall 
submit a revised preliminary schedule of values to the District 
for review and approval. The foregoing procedure for the 
preparation, review and approval of the preliminary schedule of 
values shall continue until the District has approved the entirety 
of the preliminary schedule of values. 

10.1.6.2.7 Once the prelim inary schedule of values is 
approved by the District, this shall become the Schedule of 
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Values. The Schedule of Values shall not be thereafter modified 
or amended by the Developer without the prior consent and 
approval of the District, which may be granted or withheld in 
the sole discret ion of the District. 

10.1.6.3 Schedule of Values 

The Developer shall provide for District review and approval prior to 
commencement of the Work a schedule of values for all of the Work, 
which includes quantities and prices of items aggregating the 
Guaranteed Maximum Price and subdivided into component parts as 
per specifications . The Schedule of Values shall not be modified or 
amended by the Developer without the prior consent and approval of 
the District, which may be granted or withheld in the sole discretion of 
the District. The District shall have the right at any time to revise the 
schedule of values if, in the District's sole opinion, the schedule of 
values does not accurately reflect the value of the Work performed. 

10.1.6.4 Preliminary Schedule of Submittals 

A preliminary schedule of submittals, including Shop Drawings, Product 
Data, and Samples submittals. Once approved by District, this shall 
become the Submittal Schedule. All submittals shall be forwarded to 
the District by the date indicated on the approved Submittal Schedule, 
unless an earlier date is necessary to maintain the Construction 
Schedule, in which case those submittals shall be forwarded to the 
District so as not to delay the Construction Schedule. Upon request by 
the District, Developer shall provide an electronic copy of all submittals 
to the District. All submittals shall be submitted no later than 90 days 
after the Notice to Proceed. 

10.1.6.5 Safety Plan 

Developer's Safety Plan specifically adapted for the Project shall 
comply with the following requirements: 

10.1.6.5.1 All applicable requirements of California Division of 
Occupational Safety and Health (" Cal/OSHA") and/or of the 
United States Occupational Safety and Health Administration 
("OSHA"). 

10.1.6.5.2 All provisions regarding Project safety, including all 
applicable provisions in these Con struction Provisions. 

10.1.6.5.3 Developer's Safety Plan shall be in English and in 
the language(s) of the Developer's and its Subcontractors' 
employees. 

10.1.6.6 Complete Subcontractor List 

The name, address, telephone number, facsimile number, California 
State Contractors License number, class ification, and monetary value 
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11. 

of all Subcontracts for parties furnishing labor, material, or equipment 
for completion of the Project . 

10.2 Monthly Progress Schedule(s) 

10.2.1 Developer shall provide Monthly Progress Schedule(s) to the District. 
A Monthly Progress Schedule shall update the approved Construction 
Schedule or the last Monthly Progress Schedule, showing all work completed 
and to be completed. The monthly Progress Schedule shall be sent as noted 
below and, if also requested by District, within the timeframe requested by 
the District and shall be in a format acceptable to the District and contain a 
written narrative of the progress of work that month and any changes, 
delays, or events that may affect the work. The process for District approval 
of the Monthly Progress Schedule shall be the same as the process for 
approval of the Construction Schedule. 

10.2.2 Developer shall submit Monthly Progress Schedule(s) with all 
payment applications. 

10.2.3 Developer must provide all schedules both in hard copy and 
electronically, in a format (e .g., Microsoft Project or Primavera) approved in 
advance by the District. 

10.2.4 District will review the schedules submitted and Developer shall make 
changes and corrections in the schedules as requested by the District and 
resubmit the schedules until approved by the District. 

10.2.5 District shall have the right at any time to revise the schedule of 
values if, in the District's sole opinion, the schedule of values does not 
accurately reflect the value of the Work performed . 

10.2.6 All submittals and schedules must be approved by the District before 
Developer can rely on them as a basis for payment. 

10.3 Material Safety Data Sheets (MSDS) 

Developer is required to ensure Material Safety Data Sheets are available in a readily 
accessible place at the Work Site for any material requ iring a Material Safety Data 
Sheet per the federal "Hazard Communication" standard, or employees ' "right to 
know" law. The Developer is also required to ensure proper labeling on substances 
brought onto the job site and that any person working wi t h the material or within the 
general area of the material is informed of the hazards of the substance and follows 
proper handling and protection procedures. Two additional copies of the Material 
Safety Data Sheets shall also be submitted directly to the District. 

Site Access, Conditions, And Requirements 

11.1 Site Investigation 

Developer has made a careful investigation of the Site and is familiar with t he 
requirements of the Contract Documents and has accepted the read ily observable, 
existing conditions of the Site. 
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11.2 Soils Investigation Report 

When a soils investigation report obtained from test holes at Site or for the Project is 
available, that report may be made available to the Developer but shall not be a part 
of this Contract but shall not alleviate or excuse Developer's obligation to perform its 
own investigation. Any information obtained from that report or any information 
given on Drawings as to subsurface soil condition or to elevations of existing grades 
or elevations of underlying rock is approximate only, is not guaranteed, does not 
form a part of this Contract, and Developer may not rely thereon. Developer 
acknowledges that it has made a visual examination of the Site and has made 
whatever tests Developer deems appropriate to determine underground condition of 
soil. 

11.3 Access to Work 

District and its representatives shall at all times have access to Work wherever it is 
in preparation or progress, including storage and fabrication. Developer shall 
provide safe and proper facilities for such access so that District's representatives 
may perform their functions. 

11.4 Layout and Field Engineering 

11.4.1 All field engineering required for layout of this Work and establishing 
grades for earthwork operations shall be furnished by Developer at its 
expense. This Work shall be done by a qualified , California-registered civil 
engineer approved in writing by District and Architect. Any required Record 
and/or As-Built Drawings of Site development shall be prepared by the 
approved civil engineer. 

11.4.2 The Developer shall be responsible for having ascertained pertinent 
local conditions such as location, accessibility, and general character of the 
Site and for having satisfied itself as to the conditions under which the Work 
is to be performed. District shall not be liable for any claim for allowances 
because of Developer's error or negligence in acquainting itself with the 
conditions at the Site. 

11.4.3 Developer shall protect and preserve established benchmarks and 
monuments and shall make no changes in locations without the prior written 
approval of District. Developer shall replace any benchmarks or monuments 
that are lost or destroyed subsequent to proper notification of District and 
with District's approval . 

11.5 Utilities 

Utilities shall be provided as indicated in the Specifications. 

11.6 Sanitary Facilities 

Sanitary facilities shall be provided as indicated in the Specifications. 
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11.7 Surveys 

Developer shall provide surveys done by a California-licensed civil engineer surveyor 
to determine locations of construction, grading, and site work as required to perform 
the Work . 

11.8 Regional Notification Center 

The Developer, except in an emergency, shall contact the appropriate regional 
notification center at least two (2) days prior to commencing any excavation if the 
excavation will be conducted in an area or in a private easement that is known, or 
reasonably should be known, to contain subsurface installations other than the 
underground facilities owned or operated by the District, and obtain an inquiry 
identification number from that notification center. No excavation shall be 
commenced and/or carried out by the Developer unless an inquiry identification 
number has been assigned to the Developer or any Subcontractor and the Developer 
has given the District the identification number. Any damages arising from 
Developer's failure to make appropriate notification shall be at the sole risk and 
expense of the Developer. Any delays caused by failure to make appropriate 
notification shall be at the sole risk of the Developer and shall not be considered for 
an extension of the Contract Time. 

11.9 Existing Utility Lines 

11.9.1 Pursuant to Government Code section 4215, District assumes the 
responsibility for removal, relocation, and protection of main or trunk utility 
lines and facilities located on the construction Site at the time of 
commencement of construction under the Contract Documents with respect to 
any such utility facilities that are not identified in the Plans and Specifications. 
Developer shall not be assessed for liquidated damages for delay in 
completion of the Project caused by failure of District or the owner of a utility 
to provide for removal or relocation of such utility facilities. 

11.9.2 Locations of existing utilities provided by District shall not be 
considered exact, but approximate within a reasonable margin and shall not 
relieve Developer of its responsibilities to exercise reasonable care and to pay 
all costs of repair due to Developer's failure to do so . District shall 
compensate Developer for the costs of locating , repairing damage not due to 
the failure of Developer to exercise reasonable care, and removing or 
relocating such utility facilities not indicated in the Plans and Specifications 
w ith reasonable accuracy, and for equipment necessarily idle during such 
work . 

11.9.3 No provision herein shall be construed to preclude assessment against 
Developer for any other delays in complet ion of the Work. Nothing in this 
Article shall be deemed to require District to indicate the presence of ex isting 
service laterals, appurtenances, or other uti lity lines, within the exception of 
main or trunk utility lines. Whenever the presence of these utilities on the 
Site of the construction Project can be inferred from the presence of other 
visible facilities, such as buildings, meter junction boxes, on or adjacent to 
the Site of the construction . 
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11.9.4 If Developer, while performing Work under this Contract, discovers 
utility facilities not identified by District in Contract Plans and Specifications, 
Developer shall immed iately notify the District and the utility in writing . In 
the event Developer fails to immediately provide notice and subsequently 
causes damage to the utility facilities, the cost of repair for damage to above­
mentioned visible facilities shall be borne by the Developer. 

11.10 Notification 

Developer understands, acknowledges and agrees that the purpose for prompt 
notification to the District pursuant to these provisions is to allow .the District to 
investigate the condition(s) so that the District shall have the opportunity to decide 
how the District desires to proceed as a result of the condition(s). Accordingly, 
failure of Developer to promptly notify the District in writing, pursuant to these 
provisions, shall constitute Developer's waiver of any claim for damages or de lay 
incurred as a result of the condition(s) . 

11.11 Hazardous Materials 

Developer shall comply with all provisions and requirements of the Contract 
Documents related to hazardous materials including, without limitation, Hazardous 
Materials Procedures and Requirements. 

11.12 No Signs 

Neither the Developer nor any other person or entity shall display any signs not 
requ ired by law or the Contract Documents at the Site, fences , trailers, offices, or 
elsewhere on the Site without specific prior written approval of the District . 

12. Trenches 

12.1 Trenches Greater Than Five Feet 

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds 
$25,000 and involves the excavation of any trench or trenches five ( 5) feet or more 
in depth , the Developer shall, in advance of excavation, promptly submit to the 
District and/or a registered civil or structural eng ineer employed by t he District or 
Architect, a deta iled plan showing the design of shoring for protection from the 
hazard of caving ground during the excavation of such trench or trenches. 

12.2 Excavation Safety 

If such plan varies from the Shoring System Standards established by the 
Construction Safety Orders, the plan shall be prepared by a registered civil or 
structural engineer, but in no case shall such plan be less effective than that required 
by the Construction Safety Orders. No excavation of such trench or trenches shall be 
commenced unti l said plan has been accepted by the District or by the person to 
whom authority to accept has been delegated by the District. 

12.3 No Tort Liability of District 

Pu rsuant to Labor Code section 6705, nothing in this Article shall impose tort liability 
upon the District or any of its employees. 
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12.4 No Excavation without Permits 

The Developer shall not commence any excavation Work until it has secured all 
necessary permits including the required CalOSHA excavation/shoring permit. Any 
permits shall be prominently displayed on the Site prior to the commencement of 
any excavation. 

12.5 Discovery of Hazardous Waste and/or Unusual Conditions 

12.5.1 Pursuant to Public Contract Code section 7104, if the Work involves 
digging trenches or other excavations that extend deeper than four feet below 
the Surface, the Developer shall promptly, and before the following conditions 
are disturbed, notify the District, in writing, of any : 

12.5.1.1 Material that the Developer believes may be material that is 
hazardous waste, as defined in section 25117 of the Health and Safety 
Code, is required to be removed to a Class I, Class II, or Class III 
disposal site in accordance with provisions of existing law. 

12.5.1.2 Subsurface or latent physical conditions at the Site differing 
from those indicated. 

12.5.1.3 Unknown physical conditions at the Project Site of any 
unusual nature, different materially from those ordinarily encountered 
and generally recognized as inherent in work of the character provided 
for in the Contract Documents. 

12.5.2 The District shall promptly investigate the conditions, and if it finds 
that the conditions do materially so differ, or do involve hazardous waste, and 
cause a decrease or increase in the Developer's cost of, or the time required 
for, performance of any part of the Work, shall issue a Change Order under 
the procedures described herein. 

12.5.3 In the event that a dispute arises between District and the Developer 
whether the conditions materially differ or cause a decrease or increase in the 
Developer's cost of, or time required for, performance of any part of the 
Work, the Developer shall not be excused from any scheduled completion 
date provided for by the Contract Documents, but shall proceed with all work 
to be performed under the Contract Documents. The Developer shall retain 
any and all rights provided either by the Contract Documents or by law that 
pertain to the resolution of disputes and protests . 

13. Insurance and Bonds 

13.1 Developer's Insurance 

The Developer shall comply with the insurance requirements as indicated in the 
Facilities Lease. 

13.2 Contract Security - Bonds 

13.2.1 Developer shall furnish two surety bonds issued by a California 
admitted surety insurer as follows: 
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13.2.1.1 Performance Bond 

A bond in an amount at least equal to one hundred percent (100%) of 
Guaranteed Maximum Price as security for faithful performance of the 
Contract Documents. 

13.2.1.2 Payment Bond 

A bond in an amount at least equal to one hundred percent (100%) of 
the Guaranteed Maximum Price as security for payment of persons 
performing labor and/or furnishing materials in connection with this 
Contract . 

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price. 

13.2.3 All bonds related to this Project shall be in the forms set forth in these 
Contract Documents and shall comply with all requirements of the Contract 
Documents, including, without limitation, the bond forms. 

14. Warranty/Guarantee/Indemnity 

14.1 Warranty/Guarantee 

14.1.1 The Developer shall obtain and preserve for the benefit of the District, 
manufacturer's warranties on materials, fixtures, and equipment incorporated 
into the Work . 

14.1.2 In addition to guarantees and warranties required elsewhere, 
Developer shall, and hereby does guarantee and warrant all Work furnished 
on the job against all defects for a period of ONE (1) year after the later of 
the following dates, unless a longer period is provided for in the Contract 
Documents : 

14.1.2.1 The acceptance by the District, or its agent, of the Work, 
subject to these General Conditions, or 

14.1.2.2 The date that commissioning for the Project, if any, was 
completed . 

14.1.3 If any work is not in compliance with the Drawings and Specifications, 
Developer shall repair or replace any and all of that Work, together with any 
other Work that may be displaced in so doing, that may prove defect ive in 
workmanship and/or materials within a ONE (1) year period from date of 
completion as defined above, unless a longer period is provided for in the 
Contract Documents, without expense whatsoever to District. 

14.1.4 In the event of failure of Developer and/or Surety to commence and 
pursue with diligence said replacements or repairs within ten (10) days after 
being notified in writing, Developer and Surety hereby acknowledge and 
agree that District is authorized to proceed to have defects repaired and made 
good at expense of Developer and/or Surety who hereby agree to pay costs 
and charges therefore immediately on demand. 
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14.1.5 If any work is not in compliance with the Drawings and Specifications 
and if in the opinion of District said defective work creates a dangerous 
condition or requires immediate correction or attention to prevent further loss 
to District or to prevent interruption of operations of District, District will 
attempt to give the notice required above. If Developer or Surety cannot be 
contacted or neither complies with District's request for correction within a 
reasonable time as determined by District, District may, notwithstanding the 
above provision, proceed to make any and all corrections and/or provide 
attentions the District believes are necessary. The costs of correction or 
attention shall be charged against Developer and Surety of the guarantees or 
warranties provided in this Article or elsewhere in this Agreement. 

14.1.6 The above provisions do not in any way limit the guarantees or 
warrant ies on any items for which a longer guarantee or warranty is specified 
or on any items for which a manufacturer gives a guarantee or warranty for a 
longer period. Developer shall furnish to District all appropriate guarantee or 
warranty certificates as indicated in the Specifications or upon request by 
District. 

14.1.7 Nothing herein shall limit any other rights or remedies available to 
District . 

14.2 Indemnity 

Developer shall indemnify the District as indicated in the Facilities Lease. 

15. Time 

15.1 Notice to Proceed 

15.1.1 District may issue a Notice to Proceed within ninety (90) days from 
the date of the Notice of Award. Once Developer has received the Notice to 
Proceed, Developer shall complete the Work within the period of time 
indicated in the Contract Documents. 

15.1.2 In the event that the District desires to postpone issuing the Notice to 
Proceed beyond ninety (90) days from the date of the Notice of Award, it is 
expressly understood that with reasonable notice to the Developer, the 
District may postpone issuing the Notice to Proceed . It is further ex pressly 
understood by Developer that Developer shall not be entitled to any claim of 
additional compensation as a result of the postponement of the issuance of 
the Notice to Proceed. 

15.1.3 If the Developer believes that a postponement of issuance of the 
Notice to Proceed will cause a hardship to Developer, Developer may 
terminate the Contract. Developer's termination due to a postponement shall 
be by written notice to District within ten (10) days after receipt by Developer 
of District's notice of postponement. It is further understood by Developer 
that in the event that Developer terminates the Contract as a result of 
postponement by the District, the District shall only be obligated to pay 
Developer for the Work that Developer had performed at the time of 
notification of postponement . 
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15.2 Computation of Time/ Adverse Weather 

15.2.1 The Developer will only be allowed a time extension for Adverse 
Weather conditions if requested by Developer in compliance with the time 
extension request procedures and only if all of the following conditions are 
met: 

15.2.1.1 The weather conditions constitute Adverse Weather, as 
defined herein. 

15.2.1.2 Developer can verify that the Adverse Weather caused 
delays in excess of five (5) hours of the indicated labor required to 
complete the scheduled tasks of Work on the day affected by the 
Adverse Weather. 

15.2.1.3 The Developer's crew is dismissed as a result of the Adverse 
Weather; 

15.2.1.4 Said delay adversely affect the critical path in the 
Construction Schedule; and 

15.2.1.5 The number of days of delay for the month the following 
parameters: 

January 6 Julv 0 
February 5 Auqust 0 
March 5 September 1 
April 4 October 1 
May 1 November 3 
June 0 December s 

15.2.2 If the aforementioned conditions are met, a non-compensable day­
for-day extension will only be allowed for those days in excess of those 
indicated herein. 

15.2.3 The Developer shall work seven (7) days per week, if necessary, 
irrespective of inclement weather, to maintain access and the Construction 
Schedule, and to protect the Work under construction from the effects of 
Adverse Weather, all at no further cost to the District. 

15.2.4 The Contract Time has been determined with consideration given to 
the average climate weather conditions prevailing in the County in which the 
Project is located. 

15.3 Hours of Work 

15.3.1 Sufficient Forces 

Developer and Subcontractors shall continuously furnish sufficient and 
competent work forces with the required levels of familiarity with the Project 
and skill, training and experience to ensure the prosecution of the Work in 
accordance with the Construction Schedule. 
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15.3.2 Performance During Working Hours 

Work shall be performed during regular working hours as permitted by the 
appropriate governmenta l agency except that in the event of an emergency, 
or when required to complete the Work in accordance with job progress, Work 
may be performed outside of regular working hours with the advance written 
consent of the District and approval of any required governmental agencies. 

15.3.3 No Work during State Testing 

Developer shall, at no additional cost to the District and at the District's 
request, coordinate its Work to not disturb District students including, without 
limitation, not performing any Work when students at the Site are taking 
State or Federally-required tests. The District or District's Representative will 
provide Developer with a schedule of test dates concurrent with the District's 
issuance of the Notice to Proceed, or as soon as test dates are made available 
to the District. 

15.4 Progress and Completion 

15.4.1 Time of the Essence 

Time limits stated in the Contract Documents are of the essence to the 
Contract Documents. By executing the Facilities Lease, the Developer 
confirms that the Contract Time is a reasonable period for performing the 
Work . 

15.4.2 No Commencement Without Insurance or Bonds 

The Developer shall not commence operations on the Project or elsewhere 
prior to the effective date of insurance and bonds. The date of 
commencement of the Work shall not be changed by the effective date of 
such insurance or bonds. If Developer commences Work without insurance 
and bonds, all Work is performed at Developer's peril and shall not be 
compensable until and unless Developer secures bonds and insurance 
pursuant to the terms of the Contract Documents and subject to District claim 
for damages. 

15.5 Schedule 

Developer shall provide to District, Construction Manager, and Architect a schedule in 
conformance with the Contract Documents and as required in these Construction 
Provi sions. 

15.6 Expeditious Completion 

The Developer shall proceed expeditiously with adequate forces and sha ll ach ieve 
Complet ion within the Contract Time. 
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16. Extensions of Time - Liquidated Damages 

16.1 Liquidated Damages 

Developer and District hereby agree that the exact amount of damages for failure to 
complete the Work within the time specified is extremely difficult or impossible to 
determine. If the Work is not completed within the time specified in the Contract 
Documents, it is understood that the District will suffer damage. It being impractical 
and unfeasible to determine the amount of actual damage, it is agreed the Developer 
shall pay to District as fixed and liquidated damages, and not as a penalty, the 
amount set forth in the Facilities Lease for each calendar day of delay in Completion. 
Developer and its Surety shall be liable for the amount thereof pursuant to 
Government Code section 53069.85. 

16.2 Excusable Delay 

16.2.1 Developer shall not be charged for liquidated damages because of any 
delays in completion of Work which are not the fault of Developer or its 
Subcontractors, including acts of God as defined in Public Contract Code 
section 7105, acts of enemy, epidemics, and quarantine restrictions . 
Developer shall , within five (5) calendar days of beginning of any delay, notify 
District in writing of causes of delay including documentation and facts 
explaining the delay and the direct correlation between the cause and effect. 
District shall review the facts and extent of any delay and shall grant 
extension(s) of time for completing Work when, in its judgment, the findings 
of fact justify an extension. Extension(s) of time shall apply only to that 
port ion of Work affected by delay, and shall not apply to other portions of 
Work not so affected . An extension of time may only be granted if Develo per 
has t imely submitted the Construction Schedule as required herein. 

16.2.2 Developer shall notify the District pursuant to the claims provis ions in 
these Construction Provi sions of any anticipated delay and its cause. 
Following submission of a claim, the District may determine whether the delay 
is to be considered avoidable or unavoidable, how long it continues, and to 
what extent the prosecution and completion of the Work might be delayed 
thereby . 

16.2.3 In t he event the Developer requests an extension of Contract Time for 
unavoidabl e delay as set forth in subparagraph 16.2.1, such request shall be 
submitted in accordance with the provisions in the Contract Documents 
governing changes in Work. When requesting time, requests must be 
submitted w ith full justification and documentation . If the Developer fails to 
submit just ification , it waives its r ight to a time extension at a later date. 
Such justification must be based on the official Construction Schedule as 
updated at the time of occurrence of the delay or execution of Work re lated to 
any changes to the Scope of Work. Any claim for delay must include t he 
fol lowing information as support, without limitation: 

16.2.3.1 The duration of the activity relating to the changes in the 
Work and the resources (manpower, equipment, material, etc.) 
required to perform the activities within the stated duration . 
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16.2.3.2 Specific log ical ties to the Contract Schedule for the 
proposed changes and/or delay showing the activity/activities in the 
Construction Schedule that are affected by the change and/or delay. 
In particular, Developer must show an actual impact to the schedule, 
after making a good faith effort to mitigate the delay by rescheduling 
the work, by providing an analysis of the schedule ("Schedule 
Analysis"). Such Schedule Analysis shall describe in detail the cause 
and effect of the delay and the impact on the critical dates in the 
Project schedule. (This information must be provided for any portion 
of any delay of seven (7) days or more.) 

16.2.3.3 A recovery schedule must be submitted within twenty (20) 
calendar days of written notification to the District of causes of delay. 

16.3 No Additional Compensation for Delays within Developer's Control 

16.3.lDeveloper is aware that governmental agencies and utilities, including, 
without limitation, the Division of the State Architect, the Department of 
General Services, gas companies, electrical utility companies, water districts, 
and other agencies may have to approve Developer-prepared drawings or 
approve a proposed installation . Accordingly, Developer has included in the 
Guaranteed Maximum Price, time for possible review of its drawings and for 
reasonable delays and damages that may be caused by such agencies, 
including without limitation delays due to California Environmental Quality Act 
("CEQA") compliance. Thus, Developer is not entitled to make a claim for 
damages for delays arising from the review of Developer's drawings . 

16.3.1.1 Developer shall only be entitled to compensation for delay 
when all of the following conditions are met : 

16.3.1.1.1 The District is responsible for the delay. 

16.3.1.1.2 The delay is unreasonable under the circumstances 
involved. 

16.3.1.1.3 The delay was not within the contemplation of 
District and Developer; and 

16.3.1.1.4 Developer timely complies with the claims 
procedure of the Contract Documents. 

16.4 Float or Slack in the Schedule 

Float or slack is the amount of time between the early start date and the late start 
date, or the early fin ish date and the late finish date, of any of the activities in the 
schedule. Float or slack is not for the exclusive use of or benefit of either the District 
or the Developer, but its use shall be determined solely by the District. 
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17. Changes in the Work 

17.1 No Changes without Authorization 

17.1.1 There shall be no change whatsoever in the Drawings, Specifications, 
or in the Work without an executed Change Order or a written Construction 
Change Directive authorized by the District as herein provided. District shall 
not be liable for the cost of any extra work or any substitutions, changes, 
additions, omissions, or deviations from the Drawings and Specifications 
unless the District's governing board has authorized the same and the cost 
thereof has been approved in writing by Change Order or Construction 
Change Directive in advance of the changed Work being performed. No 
extension of time for performance of the Work shall be allowed hereunder 
unless a request for such extension is made at the time changes in the Work 
are ordered, and such time duly adjusted and approved in writing in the 
Change Order or Construction Change Directive . The provisions of the 
Contract Documents shall apply to all such changes, additions, and omissions 
with the same effect as if originally embodied in the Drawings and 
Specifications. 

17.1.2 Developer shall perform immediately all work that has been 
authorized by a fully executed Change Order or Construction Change 
Directive. Developer shall be fully responsible for any and all delays and/or 
expenses caused by Developer's failure to expeditiously perform this Work. 

17.1.3 Should any Change Order result in an increase in the Guaranteed 
Maximum Price or extend the Contract Time, the cost of or length of 
extension in that Change Order shall be agreed to, in writing, by the District 
in advance of the work by Developer. In the event that Developer proceeds 
with any change in Work without a Change Order executed by 'the District or 
Construction Change Directive, Developer waives any claim of additional 
compensation or time for that additional work. Under no circumstances shall 
Developer be entitled to any claim of additional compensation or time not 
expressly requested by Developer in a Proposed Change Order or approved 
by District in an executed Change Order. 

17.1.4 Developer understands, acknowledges, and agrees that the reason for 
District authorization is so that District may have an opportunity to analyze 
the Work and decide whether the District shall proceed with the Change Order 
or alter the Project so that a change in Work becomes unnecessary. 

17.2 Architect Authority 

The Architect will have authority to order minor changes in the Work not involving 
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract 
Time, or a change that is inconsistent with the intent of the Contract Documents. 
These changes shall be effected by written Change Order, Construction Change 
Directive, or by Architect's response(s) to RFI(s), or by Architect's Supplemental 
Instructions ("ASI"). 
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17.3 Change Orders 

A Change Order is a written instrument prepared and issued by the District and/or 
the Architect and signed by the District (as authorized by the District's Board of 
Education), the Developer, the Architect, and approved by the Project Inspector (if 
necessary) and DSA (if necessary), stating their agreement regarding all of the 
following: 

17.3.1 A description of a change in the Work . 

17.3.1.1 The amount of the adjustment in the Guaranteed Maximum 
Price, if any; and 

17.3.1.2 The extent of the adjustment in the Contract Time, if any. 

17.3.2 Changes in Guaranteed Maximum Price 

A Change Order Request ("COR") shall include breakdowns pursuant to the 
provisions herein to validate any change in Guaranteed Maximum Price. 

17.3.3 Unknown and/or Unforeseen Conditions 

If Developer submits a COR requesting an increase in Guaranteed Maximum 
Price and/or Contract Time that is based at least partially on Developer's 
assertion that Developer has encountered unknown and/or unforeseen 
condition(s) on the Project, then Developer shall base the COR on provable 
information that, to the District's satisfaction, demonstrates that the unknown 
and/or unforeseen condition(s) were actually unknown and/or unforeseen and 
that the condition(s) were reasonably unknown and/or unforeseen . If not, 
the District shall deny the COR and the Developer shall complete the Project 
without any increase in Guaranteed Maximum Price and/or Contract Time 
based on that COR. 

17.4 Proposed Change Order 

17.4.1 Definition of Proposed Change Order 

A Proposed Change Order ("PCO") is a written request prepared by the 
Developer requesting that the District and the Architect issue a Change Order 
based upon a proposed change to the Work, to the Guaranteed Maximum 
Price, and/or to the Contract Time . 

17.4.2 Changes in Guaranteed Maximum Price 

A PCO shall include breakdowns and backup documentation pursuant to the 
provisions herein and sufficient, in the District's judgment, to validate any 
change in Guaranteed Maximum Price. In no case shall Developer or any of 
its Subcontractors be permitted to reserve rights for additional compensation 
for Change Order Work. 
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17.4.3 Changes in Time 

A PCO shall also include any changes in time required to complete the Project. 
Any additional time requested shall not be the number of days to make the 
proposed change, but must be based upon the impact to the Construction 
Schedule as defined in the Contract Documents. If Developer fails to request 
a time extension in a PCO, then the Developer is thereafter precluded from 
requesting, and waives any right to request, additional time and/or claiming a 
delay. In no case shall Developer or any of its Subcontractors be permitted 
to reserve rights for additional time for Change Order Work. A PCO that 
leaves the amount of time requested blank, or states that such time 
requested is "to be determined", is not permitted and shall also constitute a 
waiver of any right to request additional time and/or claim a delay. 

17.4.4 Unknown and/or Unforeseen Conditions 

If Developer submits a PCO requesting an increase in Guaranteed Maximum 
Price and/or Contract Time that is based at least partially on Developer's 
assertion that Developer has encountered unknown and/or unforeseen 
condition(s) on the Project, then Developer shall base the PCO on provable 
information that, beyond a reasonable doubt and to the District's satisfaction, 
demonstrates that the unknown and/or unforeseen condition(s) were actually 
unknown and/or unforeseen. If not, the District shall deny the PCO as 
unsubstantiated, and the Developer shall complete the Project without any 
increase in Guaranteed Maximum Price and/or Contract Time based on that 
PCO. 

17.5 Proposed Change Order Certification 

In submitting a PCO, Developer certifies and affirms that the cost and/or time 
request is submitted in good faith, that the cost and/or time request is accurate and 
in accordance with the provisions of the Contract Documents, and the Developer 
submits the cost and/or request for extension of time recognizing the significant civil 
penalties and treble damages which follow from making a false Claim or presenting a 
false claim under Government Code section 12650, et seq. 

17.6 Format for Proposed Change Order 

17.6.1 The format at section 17.6 shall be used as applicable by the District 
and the Developer (e.g. Change Orders, PCOs) to communicate proposed 
additions and/or deductions to the Contract, supported by attached 
documentation . 

17.6.2 Labor 

Developer shall be compensated for the costs of labor actually and directly 
utilized in the performance of the Work. Such labor costs shall be limited to 
field labor for which there is a prevailing wage rate classification. Wage rates 
for labor shall not exceed the prevailing wage rates in the locality of the Site 
and shall be in the labor classification(s) necessary for the performance of the 
Work. Labor costs shall exclude costs incurred by the Developer in preparing 
estimate(s) of the costs of the change in the Work, in the maintenance of 
records relating to the costs of the change in the Work, coordination and 
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assembly of materials and information relating to the change in the Work or 
performance thereof, or the supervision and other overhead and general 
conditions costs associated with the change in the Work or performance 
thereof. 

17 .6.3 Materials 

Developer shall be compensated for the costs of materials necessarily and 
actually used or consumed in connection with the performance of the change 
in the Work. Costs of materials may include reasonable costs of 
transportation from a source closest to the Site of the Work and delivery to 
the Site. If discounts by material suppliers are available for materials 
necessarily used in the performance of the change in the Work, they shall be 
credited to the District. If materials necessarily used in the performance of 
the change in the Work are obtained from a supplier or source owned in 
whole or in part by the Developer, compensation therefor shall not exceed the 
current wholesale price for such materials. If, in the reasonable opinion of 
the District, the costs asserted by the Developer for materials in connection 
with any change in the Work are excessive, or if the Developer fails to provide 
satisfactory evidence of the actual costs of such materials from its supplier or 
vendor of the same, the costs of such materials and the District's obligation to 
pay for the same shall be limited to the then lowest wholesale price at which 
similar materials are available in the quantities required to perform the 
change in the Work. The District may elect to furnish materials for the 
change in the Work, in which event the Developer shall not be compensated 
for the costs of furnishing such materials or any mark-up thereon. 

17.6.4 Equipment 

As a precondition to the District's duty to pay for Equipment rental or loading 
and transportation, Developer shall provide satisfactory evidence of the actual 
costs of Equipment from the supplier, vendor or rental agency of same. 
Developer shall be compensated for the actual cost of the necessary and 
direct use of Equipment in the performance of the change in the Work. Use of 
Equipment in the performance of the change in the Work shall be 
compensated in increments of fifteen (15) minutes. Rental time for Equipment 
moved by its own power shall include time required to move the Equ ipment to 
the site of the Work from the nearest available rental source of the same. If 
Equipment is not moved to the Site by its own power, Developer will be 
compensated for the loading and transportation costs in lieu of rental time. 
The foregoing notwithstanding, neither moving time or loading and 
transportation time shall be allowed if the Equipment is used for performance 
of any portion of the Work other than the change in the Work. Unless prior 
approval in writing is obtained by the Developer from the Architect, the 
Project Inspector, the Construction Manager and the District, no costs or 
compensation shall be allowed for time while Construction Equipment is 
inoperative, idle or on standby, for any reason. Developer shall not be 
entitled to an allowance or any other compensation for Equipment or tools 
used in the performance of a change in the Work where the Equipment or 
tools have a replacement value of $500.00 or less . Equipment costs claimed 
by the Developer in connection with the performance of any Work shall not 
exceed rental rates established by distributors or construction equ ipment 
rental agencies in the locality of the Site; any costs asserted which exceed 
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such rental rates shall not be allowed or paid. Unless otherwise specificall y 
approved in writing by the Architect, the Project Inspector, Construction 
Manager and the District, the allowable rate for the use of Equipment in 
connection with the Work shall constitute full compensation to the Developer 
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary 
attachments, repairs or maintenance of any kind, depreciation, storage, 
insurance, labor (exclusive of labor costs of the Equipment operator), and any 
and all other costs incurred by the Developer incidental to the use of the 
Equipment. 

17.6.5 Overhead and Profit. 

The phrase "Overhead and Profit" shall include field and office supervisors and 
assistants, watch person, use of small tools, consumable, insurance other than 
construction bonds and insurance required herein, and general field and home 
office expenses. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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17.7 Format for Change Order Request and Proposed Change Order 

The following format shall be used as applicable by the District and the Developer 
(e.g. Change Orders, PCO's) to communicate proposed additions and deductions to 
the Contract Documents, supported by attached documentation. Any spaces left 
blank will be deemed no change to cost or time. 

SUBCONTRACTOR PERFORMED WORK 

(a) Material (attach supplier's invoice or itemized 
quantity and unit cost plus sales tax) 

(b) Add l abor (attach itemized hours and rates, fully 
encumbered) 

(c) Add Eguiument (attach suppliers' invoice) 

(d) Subtotal 

(e) Add Subcontractor's overhead and urofit, not 
to exceed ten percent (10%) of Item (d) 

(f) Subtotal 

(g ) Add Develom~r's overhead and grofit, not to 
exceed seven percent (7%) of Item (f) 

(h ) Subtotal 

( i) Add Bond and Insurance, at Developer's 
Cost, not to exceed five and twenty-five 
hundreths percent (5.25%) of Item (h) 

(j ) TOTAL 

(k ) Time (zero unless indicated; "TBD" not perm itted) 

[ REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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DEVELOPER PERFORMED WORK 

(a) Material (attach supp lier's invoice or itemized 
quantity and un it cost plus sales tax) 

(b) Add labor (attach itemized hours and rates, fully 
encumbered) 

(c) Agd EguiRment (attach suppliers' invoice) 

(d) Subtotal 

(e) Add Developer's overhead and profit, not to 
exceed fifteen percent (15%) of Item (d). 

( f) Subtotal 

(g) Add Bond and Insurance, at Developer's 
Cost, not to exceed five and twenty-five 
hundreths (5.25%) of Item (h) 

(h) TOTAL 

( i) Time (zero unless indicated; "TBD" not permitted) _ Calendar Days 

17.8 Change Order Certification 

17.8.lAII Change Orders, CORs, and PCOs must include the following 
certification by the Developer: 

The undersigned Developer approves the foregoing as to the changes, if any, 
and to the Guaranteed Maximum Price specified for each item and as to the 
extension of time allowed, if any, for completion of the entire Work as stated 
herein, and agrees to furnish all labor, materials, and service, and perform all 
work necessary to complete any additional work specified for the 
consideration stated herein. Submission of sums which have no basis in fact 
or which Developer knows are false are at the sole risk of Developer and may 
be a violation of the False Claims Act set forth under Government Code 
section 12650 et seq. and U.S. Criminal Code, 18 U.S.C. § 1001. It is 
understood that the changes herein to the Contract Documents shall only be 
effective when approved by the governing board of the District. 

It is expressly understood that the value of the extra Work or changes 
expressly includes any and all of the Developer's costs and expenses, both 
direct and indirect, resulting from additional time required on the Project or 
resulting from delay to the Project. Developer is not entitled to separately 
recover amounts for overhead or other indirect costs. Any costs, expenses, 
damages, or time extensions not included are deemed waived. 
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17.9 Determination of Change Order Cost 

17.9.1 The amount of the increase or decrease in the Guaranteed Maximum 
Price from a Change Order, if any, shall be determined in one or more of the 
following ways as applicable to a specific situation and at the District's 
discretion: 

17.9.1.1 District acceptance of a COR or PCO. 

17.9.1.2 By amounts contained in Developer's schedule of va lues, if 
applicable. 

17.9.1.3 By agreement between District and Developer. 

17.10 Deductive Change Orders 

All deductive Change Order(s) must be prepared pursuant to the provisions herein. 
Where a portion of the Work is deleted from the Contract, the reasonable value of 
the deleted work less the value of any new work performed shall be considered the 
appropriate deduction. The value submitted on the Schedule of Values shall be used 
to calculate the credit amount unless the bid documentation is being held in escrow 
as part of the Contract Documents . If Developer offers a proposed amount for a 
deductive Change Order(s) for work performed directly by the Developer, Developer 
shall include a minimum of five and twenty-five hundredths percent (5.25%) to be 
deducted with the amount of the work of the Change Order(s). Any deviation from 
this provision shall not be allowed. 

17.11 Addition or Deletion of Alternate Bid Item(s) 

17.11.1 If a subcontractor's Bid Form and Proposal includes proposal(s) for 
Alternate Bid Item(s), during Developer's performance of the Work, the 
District may elect to add or delete any such Alternate Bid Item(s) if not 
included in the Contract at the time of award. If the District elects to add or 
delete Alternate Bid Item(s) after Contract award, the cost or credit for such 
Alternate Bid Item(s) shall be as set forth in the Bid Form and Proposal unless 
the parties agree to a different price and the Contract Time shall be adjusted 
by the number of days allocated in the Contract Documents. 

17.11.2 For purposes of determining the cost, if any, of any change, 
addition, or omission to the Work hereunder, all trade discounts, rebates, 
refunds, and all returns from the sale of surplus materials and equipment 
shall accrue and be credited to the Developer, and the Developer shall make 
provisions so that such discounts, rebates, refunds, and returns may be 
secured, and the amount thereof shall be allowed as a reduction of the 
Developer's cost in determining the actual cost of construction for purposes of 
any change, addition, or omission in the Work as provided herein. 
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17.12 Construction Change Directives 

17.12.1 A Construction Change Directive is a written order prepared and 
issued by the District, the Construction Manager, and/or the Architect and 
signed by the District and the Architect, directing a change in the Work. The 
District may, as provided by law, by Construction Change Directive and 
without invalidating the Contract, order changes in the Work consisting of 
additions, deletions, or other revisions. The adjustment to the Guaranteed 
Maximum Price or Contract Time, if any, is subject to the provision of this 
section regarding Changes in the Work. If all or a portion of the Project is 
being funded by funds requiring approval by the State Allocation Board 
("SAB"), these revisions may be subject to compensation once approval of 
same is received and funded by the SAB, and funds are released by the Office 
of Public School Construction ("OPSC"). Any dispute as to the adjustment of 
the Guaranteed Maximum Price, if any, of the Construction Change Directive 
or timing of payment shall be resolved pursuant to the Payment and Claims 
and Disputes provisions herein . 

17.12.2 The District may issue a Construction Change Directive in the 
absence of agreement on the terms of a Change Order. 

17.13 Force Account Directives 

17.13.1 When work, for which a definite price has not been agreed upon in 
advance, is to be paid for on a force account basis, all direct costs necessarily 
incurred and paid by the Developer for labor, material, and equipment used in 
the performance of that Work, shall be subject to the approval of the District 
and compensation will be determined as set forth herein. 

17.13.2 The District will issue a Force Account Directive to proceed with the 
Work on a force account basis, and a not-to-exceed budget will be established 
by the District. 

17.13.3 All requirements regarding direct cost for labor, labor burden, 
material, equipment, and markups on direct costs for overhead and profit 
described in this section shall apply to Force Account Directives. However, 
the District will only pay for actual costs verified in the field by the District or 
its authorized representative(s) on a daily basis. 

17 .13.4 The Developer shall be responsible for all costs related to the 
administration of Force Account Directives . The markup for overheard and 
profit for Developer modifications shall be full compensation to the Developer 
to admini ster Force Account Directives, and Developer shall not be entitled to 
separately recover additional amounts for overhead and/or profit. 

17.13.5 The Developer shall noti'fy the District or its authorized 
representative(s) at least twenty-four (24) hours prior to proceeding with any 
of the force account work. Furthermore, the Developer shall notify the 
District when it has consumed eighty percent (80%) of the budget, and shall 
not exceed the budget unless specifically authorized in writing by the District. 
The Developer will not be compensated for force account work in the event 
that the Developer fails to timely notify the District regarding the 
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commencement of force account work, or exceeding the force account 
budget. 

17.13.6 The Developer shall diligently proceed with the work, and on a daily 
basis, submit a daily force account report no later than 5:00 p.m. each day on 
a form supplied by the District. The report shall contain a detailed itemization 
of the daily labor, material, and equipment used on the force account work 
only. The names of the individuals performing the force account work shall 
be included on the daily force account reports. The type and model of 
equipment shall be identified and listed. The District will review the 
information contained in the reports, and sign the reports no later than the 
next work day, and return a copy of the report to the Developer for its 
records. The District will not sign, nor will the Developer receive 
compensation for, work the District cannot verify. The Developer will provide 
a weekly force account summary indicating the status of each Force Account 
Directive in terms of percent complete of the not-to-exceed budget and the 
estimated percent complete of the work 

17.13.7 In the event the Developer and the District reach a written 
agreement on a set cost for the work while the work is proceeding based on a 
Force Account Directive, the Developer's signed daily force account reports 
shall be discontinued and all previously signed reports shall be invalid. 

17 .14 Price Request 

17.14.1 Definition of Price Request 

A Price Request ("PR") is a written request prepared by the Architect or 
Construction Manager requesting the Developer submit to the District, the 
Construction Manager and the Architect an estimate of the effect of a 
proposed change in the Work on the Guaranteed Maximum Price and the 
Contract Time. 

17.14.2 Scope of Price Request 

A Price Request shall contain adequate information, including any necessary 
Drawings and Specifications, to enable Developer to provide the cost 
breakdowns required. The Developer shall not be entitled to any additional 
compensation for preparing a response to a Price Request, whether ultimately 
accepted or not. 

17.15 Accounting Records 

With respect to portions of the Work performed by Change Orders and Construction 
Change Directives, the Developer shall keep and maintain cost-accounting records 
satisfactory to the District, including, without limitation, Job Cost Reports as provided 
in these General Conditions, which shall be available to the District on the same 
terms as any other books and records the Developer is required to maintain under 
the Contract Documents. Such records shall include without limitation hourly records 
for Labor and Equipment and itemized records of materials and Equipment used that 
day in connection with the performance of any Work. All records maintained 
hereunder shall be subject to inspection, review and/or reproduction by the District, 
the Construction Manager and the Arch itect or the Project Inspector upon request . 
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18. 

In the event that the Developer fails or refuses, for any reason, to maintain or make 
available for inspection, review and/or reproduction such records, the District 's 
determination of the extent of adjustment to the Contract Price shall be final, 
conclusive, dispositive and binding upon Developer. 

17.16 Notice Required 

If the Developer desires to make a cla im for an increase in the Guaranteed Maximum 
Price, or any extension in the Contract Time for completion, it shall notify the District 
pursuant to the provisions herein, including the Article on Claims and Disputes. No 
claim shall be considered unless made in accordance with this subparagraph. 
Developer shall proceed to execute the Work even though the adjustment may not 
have been agreed upon. Any change in the Guaranteed Maximum Price or extension 
of the Contract Time resulting from such claim shall be authorized by a Change 
Order. 

17.17 Applicability to Subcontractors 

Any requirements under this Article shall be equally applicable to Change Orders or 
Construction Change Directives issued to Subcontractors by the Developer to the 
extent required by the Contract Documents. 

17.18 Alteration to Change Order Language 

Developer shall not alter Change Orders or reserve time in Change Orders. Change 
Orders altered in violation of this prov ision, if in conflict with the terms set forth 
herein, shall be construed in accordance with the terms set forth herein. Developer 
shall execute finalized Change Orders and proceed under the provisions herein w ith 
proper notice. 

17.19 Failure of Developer to Execute Change Order 

Developer shall be in default of the Contract Documents if Developer fails to execute 
a Change Order when the Developer agrees with t he addition and/or deletion of the 
Work in that Change Order. 

Requests For Information 

18.1 Any Request for Information shall reference all applicable Contract 
Document(s), including Specification section(s), detail(s), page number(s), drawing 
number(s), and sheet number(s), etc. The Developer shall make suggestions and 
interpretations of the issue raised by each Request for Information. A Request for 
Information cannot modify the Guaranteed Maximum Price, Contract Time, or the 
Contract Documents. 

18.2 The Developer may be responsible for any costs incurred for professional 
services that District may deduct from any amounts owing to the Developer, if a 
Request for Information requests an interpretation or decision of a matter where the 
information sought is equall y available to the party making the request. District may 
deduct from and/or invoice Developer for professional services ari sing therefrom. 
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19. Payments 

19.1 Guaranteed Maximum Price 

As compensation for Developer's construction of the Project, the District shall pay 
Developer pursuant to the terms of Exhibit "C" to the Facilities Lease . This is the 
total amount payable by the District to the Developer for performance of the Work 
under the Contract. 

19.2 Applications for Tenant Improvement Payments 

19.2. 1 Procedure for Applications for Tenant Improvement Payments 

19.2.1.1 Not before the fifth (5th) day of each calendar month during 
the progress of the Work, Developer shall submit to the District and 
the Architect an itemized Application for Payment for operations 
completed in accordance with the Schedule of Values. Such 
application shall be on a form approved by the District and shal l be 
notarized, if required, and supported by the following or each portion 
thereof unless waived by the District in writing : 

19.2.1.1.1 The amount paid to the date of the Application for 
Payment to the Developer, to all its Subcontractors, and all 
others furnishing labor, material, or equipment under the 
Contract Documents. 

19.2.1.1.2 The amount being requested under the Application 
for Payment by the Developer on its own behalf and separately 
stating the amount requested on behalf of each of the 
Subcontractors and all others furnishing labor, material, and 
equipment under the Contract Documents. 

19.2.1.1.3 The balance that will be due to each of such entities 
after said payment is made. 

19.2.1.1.4 A certification that the As- Built Drawings and 
annotated Specifications are current. 

19.2.1.1.5 Itemized breakdown of work done for the purpose 
of requesting partial payment . 

19.2.1.1.6 An updated and acceptab le const ruction schedule in 
conformance with the provisions herein . 

19.2.1.1.7 The additions to and subtractions from the 
Guaranteed Maximum Price and Contract Time . 

19.2.1.1.8 A total of the retentions held. 

19.2.1.1.9 Material invoices, evidence of equ ipment 
purchases, rentals, and other support and details of cost as the 
District may require from time to time. 
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19.2.1.1.10 The percentage of completion of the Developer's 
Work by line item . 

19.2.1.1.11 Schedule of Values updated from the preceding 
Application for Payment. 

19.2.1.1.12 A duly completed and executed conditional 
waiver and release upon Tenant Improvement Payment 
compliant with Civil Code section 8132 from the Developer and 
each subcontractor of any tier and supplier to be paid from the 
current Tenant Improvement Payment. 

19.2.1.1.13 A duly completed and executed unconditional 
waiver and release upon Tenant Improvement Payment 
compliant with Civil Code section 8134 from the Developer and 
each subcontractor of any tier and supplier that was paid from 
the previous Tenant Improvement Payment submitted 60 days 
prior; and 

19.2.1.1.14 A certification by the Developer of the following: 

The Developer warrants title to all Work performed as of the 
date of this payment application and that all such Work has 
been completed in accordance with the Contract Documents for 
the Project. The Developer further warrants that all Work 
performed as of the date of this payment application is free and 
clear of liens, claims, security interests, or encumbrances in 
favor of the Developer, Subcontractors, material and equipment 
suppliers, workers, or other persons or entities making a claim 
by reason of having provided tabor, materials, and equipment 
relating to the Work, except those of which the District has 
been informed. Submission of sums which have no basis in fact 
or which Contractor knows are false are at the sole risk of 
Contractor and may be a violation of the False Claims Act set 
forth under Government Code section 12650 et seq. 

19.2.1.1.15 The Developer shall be subject to the False 
Claims Act set forth in Government Code section 12650 et seq. 
for information provided with any Application for Tenant 
Improvement Payments . 

19.2.1.1.16 All certified payroll records ("CPR(s)") for each 
journeyman, apprentice, worker, or other employee employed 
by the Developer and/or each Subcontractor in connection with 
the Work for the period of the Application for Payment . As 
indicated herein, the District may not make any payment to 
Developer until: 

19.2.1.1.16.1 Developer and/or its Subcontractor(s) 
provide electronic CPRs weekly for all weeks any 
journeyman, apprentice, worker or other employee was 
employed in connection with the Work directly to the 
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DIR, or within ten (10) days of any request by the 
District or the DIR; and 

19.2.1.1.16.2 Any delay in Developer and/or its 
Subcontractor(s) providing CPRs in a timely manner may 
directly delay the Developer's payment. 

19.2.1.1.17 Applications received after June 20th will not be 
paid until the second week of July and applications received 
after December 12th will not be paid until the first week of 
January. 

19.2.2 Prerequisites for Tenant Improvement Payments 

19.2.2.1 First Payment Request 

The following items, if applicable, must be completed before the 
District will accept and/or process the Developer's first payment 
request: 
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19.2.2.1.1 Installation of the Project sign . 

19.2.2.1.2 Installation of field office. 

19.2.2.1.3 Installation of temporary facilities and fencing. 

19.2.2.1.4 Schedule of Values. 

19.2.2.1.5 Developer's Construction Schedule. 

19.2.2.1.6 Schedule of unit prices, if applicable . 

19.2.2.1.7 Submittal Schedule. 

19.2.2.1.8 Receipt by Architect of all submittals due as of the 
date of the payment application. 

19.2.2.1.9 Copies of necessary permits. 

19.2.2.1.10 Initial progress report. 

19.2.2.1.11 List of Subcontractors, with names, license 
numbers, telephone numbers, and Scope of Work. 

19.2.2.1.12 All bonds and insurance endorsements; and 

19.2.2.1.13 Resumes of Developer's project manager, and if 
applicable, job site secretary, record documents recorder, and 
job site superintendent. 
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19.2.3 Subsequent Payment Requests 

The District will not process subsequent payment requests until and unless 
submittals and Shop Drawings necessary to maintain the Project schedule 
have been submitted to the Architect. 

19.2.4 No Waiver of Criteria 

Any payments made to Developer where criteria set forth herein have not 
been met shall not constitute a waiver of said criteria by District. Instead, 
such payment shall be construed as a good faith effort by District to resolve 
differences so Developer may pay its Subcontractors and suppliers. 
Developer agrees that failure to submit such items may constitute a breach of 
contract by Developer and may subject Developer to termination. 

19.3 District's Approval of Application for Payment 

19.3.1 Upon receipt of an Application for Payment, The District shall act in 
accordance with both of the following: 

19.3.1.1 Each Application for Payment shall be reviewed by the 
District as soon as practicable after receipt for the purpose of 
determining that the Application for Payment is a proper Application 
for Payment. 

19.3.1.2 Any Application for Payment determined not to be a proper 
Application for Payment suitable for payment shall be returned to the 
Developer as soon as practicable, but not later than seven (7) days, 
after receipt. An Application for Payment returned pursuant to this 
paragraph shall be accompanied by a document setting forth in writing 
the reasons why the Application for Payment is not proper. The 
number of days available to the District to make a payment without 
incurring interest pursuant to this section shall be reduced by the 
number of days by which the District exceeds this seven-day return 
requirement. 

19.3.2 An Application for Payment shall be considered properly executed if 
funds are available for payment of the Application for Payment, and payment 
is not delayed due to an audit inquiry by the financial officer of the District. 

19.3.3 The District's review of the Developer's Application for Payment will 
be based on the District's and the Architect's observations at the Site and the 
data comprising the Application for Payment that the Work has progressed to 
the point indicated and that, to the best of the District's and the Architect's 
knowledge, information, and belief, the quality of the Work is in accordance 
with the Contract Documents. The foregoing representations are subject to: 

19.3.3.1 Observation of the Work for general conformance with the 
Contract Documents. 

19.3.3.2 Results of subsequent tests and inspections. 
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19.3.3.3 Minor deviations from the Contract Documents correctable 
prior to completion; and 

19.3.3.4 Specific qualifications expressed by the Architect. 

19.3.4 District's approval of the certified Application for Payment shall be 
based on Developer complying with all requirements for a fully complete and 
valid certified Application for Payment. 

19.3.5 Payments to Developer 

19.3.5.1 Within thirty (30) days after approval of the Application for 
Payment, Developer shall be paid a sum equal to ninety-five percent 
(95%), of the value of the Guaranteed Maximum Price (as verified by 
Architect and Inspector and certified by Developer) up to the last day 
of the previous month, less the aggregate of previous payments and 
amount to be withheld. The value of the Work completed shall be 
Developer's best estimate. No inaccuracy or error in said estimate 
shall operate to release the Developer, or any Surety upon any bond, 
from damages arising from such Work, or from the District's right to 
enforce each and every provision of the Contract Documents, and the 
District shall have the right subsequently to correct any error made in · 
any estimate for payment. 

19.3.5.2 The Developer may not be entitled to have payment 
requests processed, , or may be entitled to have only partial payment 
made for Work performed, so long as any direction given by the 
District concerning the Work, or any portion thereof, remains 
incomplete. 

19.3.6 No Waiver 

No payment by District hereunder shall be interpreted so as to imply that 
District has inspected, approved, or accepted any part of the Work. 
Notwithstanding any payment, the District may enforce each and every 
provision of this Contract. The District may correct or require correction of 
any error subsequent to any payment 

19.3.7 Warranty of Title 

19.3.7.1 If a lien or a claim based on a stop payment notice of any 
nature should at any time be filed against the Work or any District 
property, by any entity that has supplied material or services at the 
request of the Developer, Developer and Developer's Surety shall 
promptly, on demand by District and at Developer's and Surety 's own 
expense, take any and all action necessary to cause any such lien or a 
claim based on a stop payment notice to be released or discharged 
immediately therefrom. 

19.3.7.2 If the Developer fails to furnish to the District within ten 
(10) calendar days after demand by the District satisfactory ev idence 
that a lien or a claim based on a stop payment notice has been 
released, discharged, or secured, the District may discharge such 
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indebtedness and deduct the amount required therefor, together with 
any and all losses, costs, damages, and attorney's fees and expenses 
incurred or suffered by District from any sum payable to Developer 
under the Contract. 

19.4 Decisions to Withhold Payment 

19.4.1 Reasons to Withhold Payment 

The District shall withhold payment in whole, or in part, as required by 
statute. In addition, the District may withhold payment in whole, or in part, 
to the extent reasonably necessary to protect the District if, in the District's 
opinion, the representations to the District required herein cannot be made. 
Payment, in whole, or in part, will be withheld based on the need to protect 
the District from loss because of, but not limited to, any of the following: 

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48) 
hours of written notice to Developer. 

19.4.1.2 Stop Payment Notices or other liens served upon the District 
as a result of the Contract. 

19.4.1.3 Failure to comply with the District's Project Labor 
Agreement. 

19.4.1.4 Liquidated damages assessed against the Developer . 

19.4.1.5 The cost of completion of the Contract if there exists 
reasonable doubt that the Work can be completed for the unpaid 
balance of the Guaranteed Maximum Price or by the Contract Time . 

19.4.1.6 Damage to the District or other contractor(s) . 

19.4.1. 7 Unsatisfactory prosecution of the Work by the Developer. 

19.4.1.8 Failure to store and properly secure materials. 

19.4.1.9 Failure of the Developer to submit, on a timely basis, 
proper, sufficient, and acceptable documentation required by the 
Contract Documents, including, without limitation, a Construction 
Schedule, Schedule of Submittals, Schedule of Values, Monthly 
Progress Schedules, Shop Drawings, Product Data and samples, 
Proposed product lists, executed Change Orders, and/or verified 
reports. 

19.4.1.10 Failure of the Developer to ma intain As-Built Drawings. 

19.4.1.11 Erroneous estimates by the Developer of the value of the 
Work performed, or other false statements in an Application for 
Payment. 

19.4.1.12 Unauthorized deviations from the Contract Documents . 
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19.4.1.13 Failure of the Developer to prosecute the Work in a timely 
manner in compliance with the Construction Schedule, established 
progress schedules, and/or completion dates. 

19.4.1.14 Failure to provide acceptable electronic certified payroll 
records, as required by the Labor Code, by these Contract Documents 
or by written request for each journeyman, apprentice, worker, or 
other employee employed by the Developer and/or by each 
Subcontractor in connection with the Work for the period of the 
Application for Payment or if payroll records are delinquent or 
inadequate. 

19.4.1.15 Failure to properly pay prevailing wages as required in 
Labor Code section 1720 et seq., failure to comply with any other 
Labor Code requirements, and/or failure to comply with labor 
compliance monitoring and enforcement by the DIR. 

19.4.1.16 Failure to comply with any, if applicable federal 
requirements regarding minimum wages, withholding, payrolls and 
basic records, apprentice and trainee employment requirements, equal 
employment opportunity requirements, Copeland Act requirements, 
Davis-Bacori Act and related requirements, Contract Work Hours and 
Safety Standards Act requirements. 

19.4.1.17 Failure to properly maintain or clean up the Site. 

19.4.1.18 Failure to timely indemnify, defend, or hold harmless the 
District. 

19.4.1.19 Failure to perform any implementation and/or monitoring 
required by the General Permit, including without limitation any SWPPP 
for the Project and/or the imposition of any penalties or fines therefore 
whether imposed on the District or Developer. 

19.4.1.20 Any payments due to the District, including but not limited 
to payments for failed tests, utilities changes, or permits. 

19.4.1.21 Failure to pay any royalty, license or similar fees. 

19.4.1.22 Failure to pay Subcontractor(s) or supplier(s) as required 
by law and Developer's subcontract agreement and by the Contract 
Documents; 

19.4.1.23 Failure to comply with the District's Local, Small Local and 
Small Local Resident Business Enterprise Program; and 

19.4.1.24 Developer is otherwise in breach, default, or in substantial 
violation of any provision of the Contract Documents. 

19.4.2 Reallocation of Withheld Amounts 

19.4.2.1 District may, in its discretion, apply any withheld amount to 
pay outstanding claims or obligations as defined herein. In so doing, 
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District shall make such payments on behalf of Developer. If any 
payment is so made by District, then that amount shall be considered 
a payment made under the C:ontract Documents by District to 
Developer and District shall not be liable to Developer for any payment 
made in good faith. These payments may be made without prior 
judicial determination of claim or obligation. District will render 
Developer an accounting of funds disbursed on behalf of Developer. 

19.4.2.2 If Developer defaults or neglects to carry out the Work in 
accordance with the Contract Documents or fails to perform any 
provision thereof, District may, after FORTY-EIGHT (48) hours' written 
notice to the Developer and opportunity to commence and pursue cure 
of default, and, without prejudice to any other remedy, make good 
such deficiencies. The District shall adjust the total Guaranteed 
Maximum Price by reducing the amount thereof by the cost of making 
good such deficiencies. If District deems it inexpedient to correct 
Work that is damaged, defective, or not done in accordance with the 
provisions of the Contract Documents, an equitable reduction in the 
Guaranteed Maximum Price (of at least one hundred twenty-five 
percent (125%) of the estimated reasonable value of the 
nonconforming Work) shall be made therefor. 

19.4.3 Payment After Cure 

When Developer removes the grounds for declining approval, payment shall 
be made for amounts withheld because of them. No interest shall be paid on 
any retainage or amounts withheld due to the failure of the Developer to 
perform in accordance with the terms and conditions of the Contract 
Documents. 

19.5 Subcontractor Payments 

19.5.1 Payments to Subcontractors 

No later than seven (7) days after receipt of any Tenant Improvement 
Payment, or pursuant to Business and Professions Code section 7108 .5 and 
Public Contract Code section 7107, the Developer shall pay to each 
Subcontractor, out of the amount paid to the Developer on account of such 
Subcontractor's portion of the Work, the amount to which said Subcontractor 
is entitled. The Developer shall, by appropriate agreement with each 
Subcontractor, require each Subcontractor to make payments to its Sub­
subcontractors in a similar manner. 

19.5.2 No Obligation of District for Subcontractor Payment 

The District shall have no obligation to pay, or to see to the payment of, 
money to a Subcontractor except as may otherwise be required by law. 

19.5.3 Joint Checks 

District shall have the right in its sole discretion, if necessary for the 
protection of the District, to issue joint checks made payable to the Developer 
and Subcontractors and/or material or equipment suppliers. The joint check 
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20. 

payees shall be responsible for the allocation and disbursement of funds 
included as part of any such joint payment. In no event shall any joint check 
payment be construed to create any contract between the District and a 
Subcontractor of any tier, or a material or equipment supplier, or any 
obligation from the District to such Subcontractor or a material or equipment 
supplier or rights in such Subcontractor against the District. 

Completion of the Work 

20.1 Completion 

20.1.1 District will accept completion of Project and have the Notice of 
Completion recorded when the entire Work shall have been completed to the 
satisfaction of District. 

20,1.2 The Work may only be accepted as complete by action of the 
governing board of the District. 

20.1.3 District, at its sole option, may accept completion of Project and have 
the Notice of Completion recorded when the entire Work shall have been 
completed to the satisfaction of District, except for minor corrective items, as 
distinguished from incomplete items. If Developer fails to complete all minor 
corrective items within fifteen (15) days after the date of the District's 
acceptance of completion, District shall withhold from the final payment one 
hundred fifty percent (150%) of an estimate of the amount sufficient to 
complete the corrective items, as determined by District, until the item(s) are 
completed. 

20.1.4 At the end of the fifteen (15) day period, if there are any items 
remaining to be corrected, District may elect to proceed as provided herein 
related to adjustments to Guaranteed Maximum Price, and/or District's right 
to perform the Work of the Developer. 

20.2 Close-Out/Certification Procedures 

20.2.1 Punch List 

The Developer shall notify the Architect when Developer considers the Work 
complete. Upon notification, Architect will prepare a list of minor items to be 
completed or corrected (''Punch List"). The Developer and/or its 
Subcontractors shall proceed promptly to complete and correct items on the 
Punch List . Failure to include an item on Punch List does not alter the 
responsibility of the Developer to complete all Work in accordance with the 
Contract Documents. 

20.2.2 Close-Out/Certification Requirements 

20.2.2.1 Utility Connections 

Buildings shall be connected to water, gas, sewer, and electric 
services, complete and ready for use. Service connections shall be 
made and existing services reconnected . 
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20.2.2.2 As-Builts/Record Drawings and Record Specifications 

20.2.2.2.1 Developer shall provide exact "as-built" drawings of 
the Work upon completion of the Project as indicated in the 
Contract Documents, including but not limited to the 
Specifications ("As-Built Drawings") as a condition precedent to 
approval of final payment. 

20.2.2.2.2 Developer is liable and responsible for any and all 
inaccuracies in the As-Built Drawings, even if inaccuracies 
become evident at a future date. 

20.2.2.2.3 Upon completion of the Work and as a condition 
precedent to approval of final payment, Developer shall obtain 
the Inspector's approval of the corrected prints and employ a 
competent draftsman to transfer the As-Built Drawings 
information to the most current version of AutoCAD or Building 
Information Modeling ("BIM") or other 3d imaging model that 
is, at that time, currently utilized for plan check submission by 
either the District, the Architect, OPSC, and/or DSA, and print a 
complete set of transparent sepias. When completed, 
Developer shall deliver corrected sepias and diskette/CD/other 
data storage device acceptable to District with AutoCAD or BIM 
or other 3d imaging model file to the District. 

20.2.3 Maintenance Manuals 

Developer shall prepare all operation and maintenance manuals and date as 
indicated in the Specifications. 

20.2.4 Source Programming 

Developer shall provide all source programming for all items in the Project. 

20.2.5 Verified Reports 

Developer shall completely and accurately fill out and file forms DSA 6-C or 
DSA 152 (or most current version applicable at the time the Work is 
performed), as appropriate. Refer to section 4-336 and section 4-343 of Part 
1, Title 24 of the California Code of Regulations. 

20.3 Final Inspection 

20.3.1 Developer shall comply with Punch List procedures as provided 
herein, and maintain the presence of its District-approved project 
superintendent and project manager until the Punch List is complete to 
ensure proper and timely completion of the Punch List. Under no 
circumstances shall Developer demobilize its forces prior to completion of the 
Punch List without District's prior written approval. Upon receipt of 
Developer's written notice that all of the Punch List items have been fully 
comp leted and the Work is ready for final inspection and acceptance, 
Architect and Project Inspector will inspect the Work and shall submit to 
Developer and District a final inspection report noting the Work, if any, 
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required in order to complete in accordance with the Contract Documents. 
Absent unusual circumstances, this report shall consist of the Punch List items 
not yet satisfactorily completed. 

20.3.2 Upon Developer's completion of all items on the Punch List and any 
other uncompleted portions of the Work, the Developer shall notify the 
District and Architect, who shall again inspect such Work. If the Architect 
finds the Work complete and acceptable under the Contract Documents, the 
Architect will notify Developer, who shall then jointly submit to the Architect 
and the District its final Application for Payment. 

20.3.3 Final Inspection Requ irements 

20.3.3.1 Before calling for final inspection, Developer shall determine 
that the following have been performed: 
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20.3.3.1.1 The Work has been completed. 

20.3.3.1.2 All life safety items are completed and in working 
order. 

20.3.3.1.3 Mechanical and electrical Work are complete and 
tested, fixtures are in place, connected, and ready for tryout. 

20.3.3.1.4 Electrical circuits scheduled in panels and 
disconnect switches labeled. 

20.3.3.1.5 Painting and special finishes complete. 

20.3.3.1.6 Doors complete with hardware, cleaned of 
protective film, relieved of sticking or binding, and in working 
order. 

20.3.3.1.7 Tops and bottoms of doors sealed . 

20.3.3.1.8 Floors waxed and polished as specified . 

20.3.3.1.9 Broken glass replaced and glass cleaned. 

20.3.3.1.10 Grounds cleared of Developer's equipment, raked 
clean of debris, and trash removed from Site. 

20.3.3.1.11 Work cleaned, free of stains, scratches, and other 
foreign matter, damaged and broken material replaced. 

20.3.3.1.12 Finished and decorative work shall have marks, 
dirt, and superfluous labels removed. 

20.3.3.1.13 Final cleanup, as provided herein. 
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21. 

20.4 Costs of Multiple Inspections 

More than two (2) requests of the District to make a final inspection shall be 
considered an additional service of District, Architect, Construction Manager, and/or 
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds 
are available, withheld from remaining payments. 

20.5 Partial Occupancy or Use Prior to Completion 

20.5.1 District's Rights to Occupancy 

The District may occupy or use any completed or partially completed portion 
of the Work at any stage, and such occupancy shall not constitute the 
District's Final Acceptance of any part of the Work. Neither the District's Final 
Acceptance, the making of Final Payment, any provision in Contract 
Documents, nor the use or occupancy of the Work, in whole or in part, by 
District shall constitute acceptance of Work not in accordance with the 
Contract Documents nor relieve the Developer or the Developer's 
Performance Bond Surety from liability with respect to any warranties or 
responsibility for faulty or defective Work or materials, equipment and 
workmanship incorporated therein . The District and the Developer shall agree 
in writing to the responsibilities assigned to each of them for payments, 
security, maintenance, heat, utilities, damage to the Work, insurance, the 
period for correction of the Work, and the commencement of warranties 
required by the Contract Documents. Any dispute as to responsibilities shall 
be resolved pursuant to the Claims and Disputes provisions herein, with the 
added provision that during the dispute process, the District shall have the 
right to occupy or use any portion of the Work that it needs or desires to use. 

20.5.2 Inspection Prior to Occupancy or Use 

Immediately prior to partial occupancy or use, the District, the Developer, 
and the Architect shall jointly inspect the area to be occupied or portion of the 
Work to be used in order to determine and record the condition of the Work. 

20.5.3 No Waiver 

Unless otherwise agreed upon, partial or entire occupancy or use of a portion 
or portions of the Work shall not constitute beneficial occupancy or 
acceptance of the Work not complying with the requirements of the Contract 
Documents. 

Final Payment and Retention 

21.1 Final Payment 

Upon receipt and approval of a valid and final Application for Payment, the Architect 
will issue a final Certificate of Payment. The District shall thereupon jointly inspect 
the Work and either accept the Work as complete or notify the Architect and the 
Developer in writing of reasons why the Work is not complete. Upon acceptance of 
the Work of the Developer as fully complete (that, absent unusual circumstances, 
will occur when the Punch List items have been satisfactorily completed), the District 
shall record a Notice of Completion with the County Recorder, and the Developer 
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shall, upon receipt of final payment from the District, pay the amount due 
Subcontractors. 

21.2 Prerequisites for Final Payment 

The follow ing conditions must be fulfilled prior to Final Payment : 

21.2.1 A full release of all Stop Payment Notices served in connection with 
the Work shall be submitted by Developer. 

21.2.2 A duly completed and executed conditional waiver and release upon 
final payment compliant with Civil Code section 8136 from each subcontractor 
of any t ier and suppl_ier to be paid from the final Tenant Improvement 
Payment. 

21.2.3 A duly completed and executed unconditional waiver and release 
upon Tenant Improvement Payment compliant with Civil Code section 8134 
from each subcontractor of any tier and supplier that was paid from the 
previous Tenant Improvement Payment(s). 

21.2.4 A duly completed and executed "AGREEMENT AND RELEASE OF ANY 
AND ALL CLAIMS" from the Contractor. 

21.2.5 The Developer shall have made all corrections to the Work that are 
required to remedy any defects therein, to obtain compliance with the 
Contract Documents or any requirements of applicable codes and ordinances, 
or to fulfill any of the orders or directions of District required under the 
Contract Documents . 

21.2.6 Each Subcontractor shall have delivered to the Developer all written 
guarantees, warranties, applications, and bonds required by the Contract 
Documents for its portion of the Work . 

21.2.7 Developer must have completed all requirements set forth under 
"Close-Out/Certification Procedures," including, without limitation, submission 
of an approved set of complete Record Drawings. 

21.2.8 Architect shall have issued its written approval that final payment can 
be made. 

21.2.9 The Developer shall have delivered to the District all manuals and 
materials required by the Contract Documents, which must be approved by 
the District. 

21.2.10 The Developer shall have completed final clean up as provided 
herein. 

21.3 Retention 

21.3.1 The retention, less any amounts disputed by the District or that the 
District has the right to w ithhold pursuant to provisions herein , shall be paid: 
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22. 

21.3.1.1 After approval by the District of the Architect of the 
Application and Certificate of Payment . 

21.3.1.2 After the satisfaction of the conditions set forth herein. 

21.3.1.3 No less than forty-five ( 45) days after the recording of the 
Notice of Completion by District; and 

21.3.1.4 After receipt of a duly completed and executed 
unconditional waiver and release upon Final Payment compliant with 
Civil Code section 8138 from each subcontractor of any tier and 
supplier that was paid from the Final Payment. 

21.3.2 No interest shall be paid on any retention, or on any amounts 
withheld due to a failure of the Developer to perform, in accordance with the 
terms and conditions of the Contract Documents, except as provided to the 
contrary in any Escrow Agreement between the District and the Developer 
pursuant to Public Contract Code section 22300. 

21A Substitution of Securities 

The District will permit the substitution of securities in accordance with the provisions 
of Public Contract Code section 22300. 

Uncovering of Work 

If a portion of t:he Work is covered without Inspector or Architect approval or not in 
compliance with the Contract Documents, it must, if required in writing by the District, the 
Project Inspector, or the Architect, be uncovered for the Project Inspector's or the 
Architect's observation and be corrected, replaced and/or recovered at the Developer's 
expense without change in the Guaranteed Maximum Price or Contract Time. 

23. Nonconforming Work and Correction of Work 

23.1 Nonconforming Work 

23.1.1 Developer shall promptly remove from Premises all Work identified by 
District as failing to conform to the Contract Documents whether incorporated 
or not. Developer shall promptly replace and re-execute its own Work to 
comply with the Contract Documents without additional expense to the 
District and shall bear the expense of making good all work of other 
contractors destroyed or damaged by any removal or replacement pursuant 
hereto and/or any delays to the District or other contractors caused thereby. 

23.1.2 If Developer does not commence to remove Work that District has 
identified as failing to conform to the Contract Documents within a reasonable 
time, not to exceed FORTY-EIGHT (48) hours after written notice and 
complete removal of work within a reasonable time, District may remove it 
and may store any material at Developer's expense. If Developer does not 
pay expense(s) of that removal within ten (10) days' time thereafter, District 
may, upon ten (10) days' written notice, sell any material at auction or at 
private sale and shall deduct all costs and expenses incurred by the District 
and/or District may withhold those amounts from payment(s) to Developer. 
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23.2 Correction of Work 

23.2.1 Correction of Rejected Work 

Pursuant to the notice provisions herein, the Developer shall promptly correct 
the Work rejected by the District, the Architect, or the Project Inspector as 
failing to conform to the requirements of the Contract Documents, whether 
observed before or after Completion and whether or not fabricated, installed, 
or completed. The Developer shall bear costs of correcting the rejected Work, 
including additional testing, inspections, and compensation for the Inspector's 
or the Architect's services and expenses made necessary thereby. 

23.2.2 One-Year Warranty Corrections 

If, Within one (1) year after the date of Completion of the Work or a 
designated portion thereof, or after the date for commencement of warranties 
established hereunder, or by the terms of an applicable special warranty 
required by the Contract Documents, any of the Work is found to be not in 
accordance with the requirements of the Contract Documents, the Developer 
shall correct it promptly after receipt of written notice from the District to do 
so. This period of one (1) year shall be extended with respect to portions of 
the Work first performed after Completion by the period of time between 
Completion and the actual performance of the Work. This obligation 
hereunder shall survive acceptance of the Work under the Contract 
Documents and termination of the Contract Documents . The District shall 
give such notice promptly after discovery of the condition. 

23.3 District's Right to Perform Work 

23.3.1 If the Developer should neglect to prosecute the Work properly or fail 
to perform any provisions of the Contract Documents, the District, after 
providing FORTY-EIGHT (48) hours written notice and an opportunity to cure 
the failure, to the Developer, may, without prejudice to any other remedy it 
may have, make good such deficiencies and may deduct the cost thereof from 
the payment then or thereafter due the Developer. 

23.3.2 If it is found at any time, before or after completion of the Work, that 
Developer has varied from the Drawings and/or Specifications, including, but 
not limited to, variation in material; quality, form, or finish, or in the amount 
or value of the materials and labor used, District may require at its option: 

23.3.2.1 That all such improper Work be removed, remade or 
replaced, and all work disturbed by these changes be made good by 
Developer at no additional cost to the District. 

23.3.2.2 That the District deduct from any amount due Developer the 
sum of money equivalent to the difference in value between the work 
performed and that called for by the Drawings and Specifications; or 

23.3.2.3 That the District exercise any other remedy it may have at 
law or under the Contract Documents, including but not limited to the 
District hiring its own forces or another contractor to replace the 
Developer's nonconforming Work, in which case the District shall either 
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24. 

issue a deductive Change Order, a Construction Change Directive, or 
invoice the Developer for the cost of that work. Developer shall pay 
any invoices within thirty (30) days of receipt of same or District may 
withhold those amounts from payment(s) to Developer. 

Termination And Suspension 

The Parties' rights to terminate the Project are as indicated in the Facilities Lease. In the 
event of a termination of the Facilities Lease and notwithstanding any other provision in the 
Contract Documents, the Surety shall remain liable to all obligees under the Payment Bond 
and to the District under the Performance Bond for any claim related to the Project. 

25. Claims Process 

25.1 Performance during Claim Process 

Developer and its subcontractors shall continue to perform its Work Linder the 
Contract and shall not cause a delay of the Work during any dispute, claim, 
negotiation, mediation, or arbitration proceeding, except by written agreement by 
the District. 

25.2 Definition of Claim 

25.2.lPursuant to Public Contract Code section 9204, the term "Claim" 
means a separate demand by the Contractor sent by registered mail or 
certified mail with return receipt requested, for one or more of the following: 

25.2.1.1 A time extension, including without limitation, for relief of 
damages or penalties for delay assessed by the District under the 
Contract; 

25.2.1.2 Payment by the District of money or damages arising from 
work done by, or on behalf of, the Developer pursuant to the Contract 
and payment of which is not otherwise expressly provided for or to 
which Developer is not otherwise entitled to; or 

25.2.1.3 An amount of payment disputed by the District. 

25.3 Claims Presentation 

25.3.1 If Developer intends to apply for an increase in the Guaranteed 
Max imum Price or Contract Time for any reason including, without limitation, 
the acts of District or its agents, Developer shall, within thirty (30) days after 
the event giving rise to the Claim, give notice of the Claim in writing, 
includ ing an itemized statement of the details and amounts of its Claim for 
any increase in the Guaranteed Maximum Price or time requested, including a 
Schedule Analysis and any and all other documentation substantiating 
Contractor's claimed damages. Otherwise, Developer shall have waived and 
relinquished its dispute against the District and Developer's claims for 
compensation or an extension of time shall be forfeited and invalidated. 
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25.3.2 The Claim shall identify: 

25.3.2.1 The issues, events, conditions, circumstances and/or causes 
giving rise to the dispute; 

25.3.2.2 The pertinent dates and/or durations and actual and/or 
anticipated effects on the Guaranteed Maximum Price, Contract 
Schedule milestones and/or Contract Time adjustments; and 

25.3.2.3 The line- item costs for labor, material, and/or equipment, if 
applicable; or 

25.3.2.4 A request by Contractor, if any, to waive the claims 
procedure under Public Contract Code section 9204 and proceed 
directly to the commencement of a civil action or binding arbitration. 

25.3.3 The Claim shall include the following certification by the Developer : 

25.3.3.1 The undersigned Developer certifies under penalty of 
perjury that the attached dispute is made in good faith; that the 
supporting data is accurate and complete to the best of my knowledge 
and belief; that the amount requested accurately reflects the 
adjustment for which Developer believes the District is liable; and that 
I am duly authorized to certify the claim on behalf of the Developer. 

25.3.3.2 Furthermore, Developer understands that the value of the 
attached dispute expressly includes any and all of the Developer's 
costs and expenses, direct and indirect, resulting from the Work 
performed on the Project, additional time required on the Project 
and/or resulting from delay to the Project. Any costs, expenses, 
damages, or time extensions not included are deemed waived. 

25.4 Claim Resolution pursuant to Public Contract Code section 9204 

25.4.1 STEP 1: 

25.4.1.1 Upon receipt of a Claim by registered or cert ified mail, 
return receipt requested, including the documents necessary to 
substantiate it, the District shall conduct a reasonable review of the 
Claim and, within a period not to exceed 45 days, shall provide the 
Developer a written statement identifying what portion of the Claim is 
disputed and what portion is und isputed. Upon receipt of a Claim, the 
Distr ict and Developer may, by mutual agreement, extend the time 
per iod to provide a written statement. If the District needs approval 
from its governing body to provide the Developer a written statement 
identifying the disputed portion and the undisputed portion of the 
Claim, and the governing body does not meet within the 45 days or 
within the mutually agreed to extension of time following receipt of 
Claim sent by registered mail or certified mail, return receipt 
requested, the District shall have up to three (3) days following 
the next duly publicly noticed meeting of the governing body 
after the 45-day period, or extension, expires to provide 
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Contractor a written statement identifying the disputed portion and the 
undisputed portion. 

25.4.1.1.1 Any payment due on an undisputed portion of the 
Claim shall be processed and made within 60 days after the 
District issues its written statement. Amounts not paid in a 
timely manner as required by this section, section 25.4, shall 
bear interest at seven percent (7%) per annum. 

25.4.1.2 Upon receipt of a Claim, the parties may mutually agree to 
waive, in writing, mediation and proceed directly to the 
commencement of a civil action or binding arbitration, as applicable . 
In this instance, District and Developer must comply with the sections 
below regarding Public Contract Code section 20104 et seq. and 
Government Code Claim Act Claims. 

25.4.1.3 If the District fails to issue a written statement, or to 
otherwise meet the time requirements of this section, this shall result 
in the Claim being deemed rejected in its entirety. A claim that is 
denied by reason of the District's failure to have responded to a claim, 
or its failure to otherwise meet the time requirements of this section, 
shall not constitute an adverse finding with regard to the merits of the 
claim or the responsibility or qualifications of Developer. 

25.4.2 STEP 2: 

25.4.2.1 If Developer disputes the District's written response, or if 
the District fails to respond to a Claim within the time prescribed, 
Developer may demand in writing an informal conference to meet and 
confer for settlement of the issues in dispute . Upon rece ipt of a 
demand in writing sent by registered mail or certified mail, return 
receipt requested, the District shall schedule a meet and confer 
conference within 30 days for settlement of the dispute. Within 10 
business days following the conclusion of the meet and confer 
conference, if the claim or any portion of the claim remains in dispute, 
the District shall provide the Contractor a written statement identifying 
the portion of the claim that remains in dispute and the portion that is 
undisputed. 

25.4.2.2 Any payment due on an undisputed portion of the claim 
shall be processed and made within 60 days after the District issues its 
written statement. Amounts not paid in a timely manner as required 
by this section, section 25.4, shall bear interest at seven percent (7%) 
per annum. 
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25.4.3 STEP 3: 

25.4.3.1 Any disputed portion of the claim, as identified by Developer 
in writing, shall be submitted to nonbinding mediation, with the District 
and Developer sharing the associated costs equally. The District and 
Developer shall mutually agree to a mediator within 10 business days 
after the disputed portion of the claim has been identified in writing. If 
the parties cannot agree upon a mediator, each party shall select a 
mediator and those mediators shall select a qualified neutral third 
party to mediate with regard to the disputed portion of the claim. Each 
party shall bear the fees and costs charged by its respective mediator 
in connection with the selection of the neutral mediator. If mediation is 
unsuccessful, the parts of the claim remaining in dispute shall be 
subject to applicab le procedures outside this section. 

25.4.3.1.1 For purposes of this section, mediation includes any 
nonbinding process, including, but not limited to, neutral 
evaluation or a dispute review board, in which an independent 
third party or board assists the parties in dispute resolution 
through negotiation or by issuance of an evaluation. Any 
mediation util ized shall conform to the timeframes in this 
section. 

25.4.3.2 Unless otherwise agreed to by the District and Contractor in 
writing, the mediation conducted pursuant to this section shall excuse 
any further obligation under Public Contract Code section 20104.4 tb 
mediate after litigation has been commenced. 

25.4.4 STEP 4: 

25.4.4.1 If mediation under this section does not resolve the parties' 
dispute, the District may, but does not require arbitration of disputes 
under private arbitration or the Public Works Contract Arbitration 
Program. 

25.5 Subcontractor Pass-Through Claims 

25.5.1If a subcontractor or a lower tier subcontractor lacks legal standing to 
assert a claim against a District because privity of contract does not exist, the 
contractor may present to the District a Claim on behalf of a subcontractor or 
lower tier subcontractor. A subcontractor may request in writing, either on 
his or her own behalf or on behalf of a lower tier subcontractor, that 
Developer present a Claim for work which was performed by the · 
subcontractor or by a lower tier subcontractor on behalf of the subcontractor. 
The subcontractor requesting that the Claim be presented to the District shall 
furnish reasonable documentation to support the Claim. 

25.5.2Within 45 days of receipt of this written request from a subcontractor, 
Developer shall notify the subcontractor in writing as to whether the 
Developer presented the Claim to the District and, if Developer did not 
present the Claim, provide the subcontractor with a statement of the reasons 
for not having done so. 
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25.5.3Developer shall bind all its Subcontractors to the provisions of this 
section and will hold the District harmless against Claims by Subcontractors. 

25.6 Government Code Claim Act Claim 

25.6.1 If a Claim, or any portion thereof, remains in dispute upon 
satisfaction of all applicable Claim Resolution requirements, including those 
pursuant to Public Contract Code section 9204, the Developer shall comply 
with all claims presentation requirements as provided in Chapter 1 
(commencing with section 900) and Chapter 2 (commencing with section 
910) of Part 3 of Division 3.6 of Title 1 of Government Code as a condition 
precedent to the Developer's right to bring a civil action against the District. 
For purposes of those provisions, the running of the time within which a claim 
must be presented to the District shall be tolled from the time the Developer 
submits its written claim until the time the claim is denied, including any time 
utilized by any applicable meet and confer process. 

25.7 Claim Resolution pursuant to Public Contract Code section 20104 et 
seq. 

25.7.1 In the event of a disagreement between the parties as to 
performance of the Work, the interpretation of this Contract, or payment or 
nonpayment for Work performed or not performed, the parties shall attempt 
to resolve all claims of three hundred seventy-five thousand dollars 
($375,000) or less which arise between Contractor and District by those 
procedures set forth in Public Contract Code section 20104, et seq., to the 
extent applicable. 

25.7.1.1 Developer shall file with the District any written Claim, 
including the documents necessary to substantiate it, upon the 
application for final payment . 

25.7.1.2 For claims of less than fifty thousand dollars ($50,000), the 
District shall respond in writing within forty-five (45) days of receipt of 
the Claim or may request in writing within thirty (30) days of receipt of 
the Claim any additional documentation support ing the claim or 
relating to defenses or claims the District may have against the 
Developer. 

25.7.1.2.1 If additional information is required, it shall be 
requested and provided by mutual agreement of the parties. 

25.7.1.2.2 District's written response to the documented Claim 
shall be submitted to the Developer within fifteen (15) days 
after receipt of the further documentation or within a period of 
time no greater than that taken by the Developer to produce 
the additional information, whichever is greater. 

25.7.1.3 For claims of over fifty thousand dollars ($50,000) and less 
than or equal to three hundred seventy-five thousand dollars 
($375,000), the District shall respond in writing to all written Claims 
within sixty (60) days of receipt of the claim, or may request, in 
writing, within thirty (30) days of receipt of the Claim any additional 
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documentation supporting the Claim or relating to defenses or claims 
the District may have aga inst the Developer. 

25.7.1.3.1 If additional information is required, it shall be 
requested and provided upon mutual agreement of the District 
and the Deve,! oper. 

25.7.1.3.2 The District's written response to the claim, as 
further documented, shall be submitted to the Developer within 
thirty (30) days after receipt of the further documentation, or 
within a period of time no greater than that taken by the 
Developer to produce the additional information or requested 
documentation, whichever is greater. 

25.7.1.4 If Developer disputes the District's written response, or the 
District fails to respond within the time prescribed, Developer may so 
notify the District, in writing, either within fifteen (15) days of receipt 
of the District's response or within fifteen (15) days of the District's 
failure to respond within the time prescribed, respectively, and 
demand an informal conference to meet and confer for settlement of 
the issues in dispute. Upon a demand, the District shall schedule a 
meet and confer conference within thirty (30) days for settlement of 
the dispute. 

25.7.1.5 Following the meet and confer conference, if the claim or 
any portion of it remains in dispute, the Developer shall file a claim as 
provided in Chapter 1 (commencing with Section 900) and Chapter 2 · 
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of 
the Government Code. For purposes of those provisions the running of 
the time within which a claim must be filed shall be tolled from the 
time the Developer submits its written Claim until the time the Claim is 
denied, including any period of time utilized by the meet and confer 
process. 

25.7.1.6 For any civil action filed to resolve claims filed pursuant to 
this section, within sixty (60) days, but no ear-lier than thirty (30) 
days, following the filing of responsive pleadings, the court shall 
submit the matter to nonbinding mediation unless waived by mutual 
stipulation of both parties . The mediation process shall provide for the 
selection within fifteen (15) days by both parties of a disinterested 
third person as mediator, shall be commenced within thirty (30) days 
of the subm ittal, and shall be concluded within fifteen (15) days from 
the commencement of the mediation unless a time requirement is 
extended upon a good cause showing to the court or by stipulation of 
bot.h parties. If the parties fail to select a mediator within the 15-day 
period, any party may petition the court to appoint the mediator. 

25.7.1.7 If the matter remains in dispute, the case shall be 
subm itted to judicial arbitration pursuant to Chapter 2.5 (commencing 
with Section 1141.10) of the Title 3 of Part 3 of the Code of Civil 
Procedure, notwithstanding Section 1141.11 of that code. The Ci v il 
Discovery Act, (commencing with Section 2016) of Chapter 1 of Title 4 
of part 4 of the Code of Civil Procedure) shall apply to any proceeding 
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26. 

brought under this subdivision consistent with the rules pertaining to 
judicial arbitration. 

25.7.1.8 The District shall not fail to pay money as to any portion of 
a Claim which is undisputed except as otherwise provided in the 
Contract Documents. In any suit filed pursuant to this section, the 
District shall pay interest at the legal rate on any arbitration award or 
judgment. Interest shall begin to accrue on the date the suit is filed in 
a court of law. 

25.7.2 Developer shall bind its Subcontractors to the provisions of this 
Section and will hold the District harmless against disputes by 
Subcontractors. 

25.8 Claim Resolution Non-Applicability 

25.8.1 The procedures for dispute and claim resolution set forth in th is 
Article shall not apply to the following: 

25.8.1.1 Personal injury, wrongful death or property darpage claims. 

25.8.1.2 Latent defect or breach of warranty or guarantee to repair. 

25.8.1.l Stop payment notices. 

25.8.1.4 District's rights set forth in the Article on Suspension and 
Termination. 

25.8.1.5 Disputes arising out of labor compliance enforcement by the 
Department of Industrial Relations; or 

25.8.1.6 District rights and obligations as a public entity set forth in 
applicable statutes; provided, however, that penalties imposed against 
a public entity by statutes, including, but not limited to, Public 
Contract Code sections 20104.50 and 7107, shall be subject to the 
Claim Resolution requirements provided in this Article . 

25.9 Attorney's Fees 

25.9.1 Should litigation be necessary to enforce any terms or provisions of 
this Agreement, then each party shall bear its own litigation and collection 
expenses, witness fees, court costs and attorney 's fees. 

State Labor, Wage & Hour, Apprentice, and Related Provisions 

26.1 Labor Compliance and Enforcement 

Since this Project is subject to labor compliance and enforcement by the Department 
of Industria l Relations (''DIR"), Developer specifically acknowledges and understands 
that it shall perform the Work of this Agreement while complying with all the 
applicable provisions of Division 2, Part 7, Chapter 1, of the Labor Code and Title 8 of 
the California Code of Regulations, including, without limitation, the requirement that 
the Developer and all Subcontractors shall timely furni sh complete and accurate 
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electronic certified payroll records directly to the DIR. The District may not issue 
payment if this requirement is not met. 

26.2 Wage Rates, Travel, and Subsistence 

26.2.1 Pursuant to the provisions of Article 2 (commencing at section 1770), 
Chapter 1, Part 7, Division 2, of the Labor Code of California, the general 
prevailing rate of per diem wages and the general prevailing rate for holiday 
and overtime work in the locality in which this public work is to be performed 
for each craft, classification, or type of worker needed to execute the Contract 
Documents are on file at the District's principal office and copies will be made 
available to any interested party on request . Developer shall obtain and post 
a copy of these wage rates at the job site. 

26.2.2 Holiday and overtime work, when permitted by law, shall be paid for 
at a rate of at least one and one-half times the above specified rate of per 
diem wages, unless otherwise specified. The holidays upon which those rates 
shall be paid need not be specified by the District, but shall be all holidays 
recognized in the applicable collective bargaining agreement. If the prevailing 
rate is not based on a collectively bargained rate, the holidays upon which the 
prevailing rate shal.1 be paid shall be as provided in Section 6700 of the 
Government Code. 

26.2.3 Developer shall pay and shall cause to be paid each worker engaged 
in Work on the Project not less than the general prevailing rate of per diem 
wages determined by the Director of the Department of Industrial Relations 
("DIR") ("Director"), regardless of any contractual relationship which may be 
alleged to exist between Developer or any Subcontractor and such workers. 

26.2.4 If, prior to execution of the Facilities Lease, the Director determines 
that there has been a change in any prevailing rate of per diem wages in the 
locality in which the Work under the Contract Documents is to be performed, 
such change shall not alter the wage rates in the Contract Documents 
subsequently awarded. 

26.2.5 Pursuant to Labor Code section 1775, Developer shall, as a penalty, 
forfeit the statutory amount (believed by the District to be currently two 
hundred dollars ($200) to District for each calendar day, or portion thereof, 
for each worker paid less than the prevailing rates, determined by the District 
and/or the Director, for the work or craft in which that worker is employed for 
any public work done under Contract by Developer or by any Subcontractor 
under it. The difference between such prevailing wage rates and the amount 
paid to each worker for each calendar day or portion thereof for which each 
worker was paid less than the prevailing wage rate, shall be paid to each 
worker by Developer. 

26.2.6 Any worker employed to perform Work on the Project, which Work is 
not covered by any classification listed in the general prevailing wage rate of 
per diem wages determined by the Director, shall be paid not less than the 
minimum rate of wages specified therein for the classification which most 
nearly corresponds to Work to be performed by him, and that minimum wage 
rate shall be retroactive to time of initial employment of the person in that 
classification. 
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26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed 
to include employer payments for health and welfare, pension, vacation, 
travel time, subsistence pay, and apprenticeship or other training programs 
authorized by Labor Code section 3093, and similar purposes. 

26.2.8 Developer shall post at appropriate conspicuous points on the Project 
Site a schedule showing all determined minimum wage rates and all 
authorized deductions, if any, from unpaid wages actually earned. In 
addition, Developer shall post a sign-in log for all workers and visitors to the 
Site, a list of all Subcontractors of any tier on the Site, and the required Equal 
Employment Opportunity poster(s). 

26.3 Hours of Work 

26.3.1 As provided in Artic;:le 3 (commencing at section 1810), Chapter 1, 
Part 7, Division 2, of the Labor Code, eight (8) hours of labor shall constitute 
a legal day of work. The time of service of any worker employed at any time 
by Developer or by any Subcontractor on any subcontract under the Contract 
Documents upon the Work or upon any part of the Work contemplated by the 
Contract Documents shall be limited and restricted by Developer to eight (8) 
hours per day, and forty (40) hours during any one week, except as 
hereinafter provided. Notwithstanding the provisions hereinabove set forth, 
Work performed by employees of Developer in excess of eight (8) hours per 
day and forty (40) hours during any one week, shall be permitted upon this 
public work upon compensation for all hours worked in excess of eight (8) 
hours per day at not less than one and one-half times the basic rate of pay. 

26.3.2 Developer shall keep and shall cause each Subcontractor t o keep an 
accurate record showing the name of and actual hours worked each calendar 
day and each calendar week by each worker employed by Developer in 
connection with the Work or any part of the Work contemplated by the 
Contract Documents. The record shall be kept open at all reasonable hours to 
the inspection of District and to the Division of Labor Standards Enforcement 
of the DIR. 

26.3.3 Pursuarit to Labor Code section 1813, Developer shall, as a penalty, 
forfeit the statutory amount (believed by the District to be currently twenty­
five dollars ($25)) to the District for each worker employed in the execution of 
the Contract Documents by Developer or by any Subcontractor for each 
calendar day during which a worker is requ ired or permitted to work more 
than eight (8) hours in c::iny one calendar day and forty (40) hours in any one 
calendar week in violation of the provisions of Article 3 (commencing at 
section 1810), Chapter 1, Part 7, Division 2, of the Labor Code . 

26.3.4 Any Work necessary to be performed after regular working hours, or 
on Sundays or other holidays shall be performed without additional expense 
to the District. 
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26.4 Payroll Records 

26.4.1 Developer shall upload, and shall cause each Subcontractor 
performing any portion of the Work under this Contract to upload, an accurate 
and complete certified payroll record ("CPR") electronically using DIR's eCPR 

1 System by uploading the CPRs by electronic XML file or entering each record 
manually using the DIR's iform (or current form) online on a weekly basis and 
within ten (10) days of any request by the District or Labor Commissioner at 
http://www.dir.ca.gov/Pu blic-Works/Certified/Payroll -Reporti ng. html or 
current application and URL, showing the name, address, social security 
number, work classification, straight time, and overtime hours worked each 
day and week, and the actual per diem wages paid to each journeyman, 
apprentice, worker, or other employee employed by the Developer and/or 
each Subcontractor in connection with the Work. 

26.4.2 The CPRs enumerated hereunder shall be filed directly with the DIR 
on a weekly basis or to the requesting party, whether the District or DIR, 
within ten (10) days after receipt of each written request. The CPRs from the 
Developer and each Subcontractor for each week shall be prov ided on or 
before Wednesday of the week following the week covered by the CPRs. 
District may not make any payment to Developer until: 

26.4.2.1 The Developer and/or its Subcontractor(s) provide CPRs 
acceptable to the District and DIR . 

26.4.2.2 Any delay in Developer and/or its Subcontractor(s) 
providing CPRs to the District or DIR in a timely manner may directly 
delay the District's review and/or audit of the CPRs and Developer's 
payment. 

26.4.3 All CPRs shall be available for inspection at all reasonable hours at the 
principal office of Developer on the following basis: 

26.4.3.1 A certified copy of an employee 's CPR shall be made 
available for inspection or furnished to the employee or his/her 
authorized representative -on request. 

26.4.3.2 CPRs shall be made available for inspection or furnished 
upon request or as required by regulation to a representative of the 
District, Division of Labor Standards Enforcement, Division of 
Apprenticeship Standards, and/or the DIR. 

26.4.3.3 CPRs shall be made available upon request by the public for 
inspection or copies thereof made; provided, however, that a request 
by the public shall be made through the District, Division of 
Apprenticeship Standards, or the Division of Labor Standards 
Enforcement. If the requested CPRs have not been provided pursuant 
to the provisions herein , the requesting party shall, prior to be ing 
provided the records, reimburse the costs of preparation by Developer, 
Subcontractors, and the entity through which the request was made. 
The public shall not be given access to the records at the principal 
office of Developer. 
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26.4.4 Any copy of records made available for inspection as copies and 
furnished upon request to the public or any public agency by District, Division 
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR 
shall be marked or obliterated in such a manner as to prevent disclosure of an 
individual's name, address, and social security number. The name and 
address of Developer awarded the Project under the Contract Documents or 
performing under the Contract Documents shall not be marked or obliterated. 

26.4.S Developer shall inform District of the location of the records 
enumerated hereunder, including the street address, city, and county, and 
shall, within five (5) working days of a change in location of the records, 
provide a notice of change of location and address. 

26.4.6 In the event of noncompliance with the requirements of this section, 
Developer shall have ten (10) days in which to comply subsequent to receipt 
of written notice specifying in what respects Developer must comply with this 
section. Should noncompliance still be evident after the ten (10) day period, 
Developer shall, as a penalty, forfeit up to one hundred dollars ($100) to 
District for each calendar day, or portion thereof, for each worker, until strict 
compliance is effectuated. Upon the request of the Labor Commissioner, 
these penalties shall be withheld from Tenant Improvement Payments then 
due. 

26.5 [Reserved] 

26.6 Apprentices 

26.6.1 Developer acknowledges and agrees that, if the Contract Documents 
involve a dollar amount greater than or a number of working days greater 
than that specified in Labor Code section 1777.5, then this Contract is 
governed by the provisions of Labor Code Section 1777.5 and 29 CFR part 5. 
It shall be the responsibility of Developer to ensure compliance with this 
Article and with Labor Code section 1777.5 for all apprenticeship occupations. 

26.6.2 Apprentices of any crafts or trades may be employed and, when 
required by Labor Code section 1777.5, shall be employed provided they are 
properly registered in full compliance with the provisions of the Labor Code. 

26.6.3 Every apprentice shall be paid the standard wage paid to apprentices 
under the regulations of the craft or trade at which he/she is employed, and 
shall be employed only at the work of the craft or trade to which she/he is 
registered . 

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who 
are in training under apprenticeship standards and written apprentice 
agreements under Chapter 4 (commencing at section 3070), Division 3, of the 
Labor Code, are eligible to be employed. The employment and training of 
each apprentice shall be in accordance with the provisions of the 
apprenticeship standards and apprentice agreements under which he/she is 
training. 

26.6.S Pursuant to Labor Code section 1777.5, if that section applies to this 
Contract as indicated above, Developer and any Subcontractors employing 
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workers in any apprenticeable craft or trade in performing any Work under 
this Contract shall apply to the applicable joint appren~iceship committee for a 
certificate approving the Developer or Subcontractor under the applicable 
apprenticeship standards and fixing the ratio of apprentices to journeymen 
employed in performing the Work. 

26.6.6 Pursuant to Labor Code section 1777.5, if that section applies to this 
Contract as indicated above, Developer and any Subcontractor may be 
required to make contributions to the apprenticeship program. 

26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code 
section 1777.5, then, upon a determination of noncompliance by the 
Administrator of Apprenticeship, it shall: 

26.6.7.1 Be denied the right to bid on any subsequent project for one 
(1) year from the date of such determination. 

26.6.7.2 Forfeit, as a penalty, to District the full amount stated in 
Labor Code section 1777. 7. Interpretation and enforcement of these 
provisions shall be in accordance with the rules and procedures of the 
California Apprenticeship Council and under the authority of the Chief 
of the Division of Apprenticeship Standards. 

26.6~7.3 Developer and all Subcontractors shall comply with Labor 
Code section 1777.6, which section forbids certain discriminatory 
practices in the employment of apprentices. 

26.6. 7.4 Developer shall become fully acquainted with the law 
regarding apprentices prior to commencement of the Work. Special 
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the 
Labor Code, and Title 8, California Code of Regulations, Section 200 et 
seq. Questions may be directed to the State Division of Apprenticeship 
Standards, 455 Golden _Gate Avenue, 9th Floor, San Francisco, 
California 94102. 

26. 7 [Reserved] 

26.8 Non-Discrimination 

26.8.1 Developer herein agrees not to discriminate in its recruiting, hiring, 
promotion , demotion, or termination practices on the basis of race, religious 
creed, national origin, ancestry, sex, sexual orientation, age, or physical 
handicap in the performance of this Contract and to comply with the 
provisions of the California Fair Employment and Housing Act as set forth in 
Part 2.8 of Division 3 of Title 2 of the California Government Code, 
commencing at section 12900; the Federal Civil Rights Act of 1964, as set 
forth in Public Law 88-352, and all amendments thereto; Executive Order 
11246; and all administrative rules and regulations found to be applicable to 
Developer and Subcontractor. 

26.8.2 Special requirements for Federally Assisted Construction Contracts : 
During the performance of the requirement of the Contract Documents, 
Developer agrees to incorporate in all subcontracts the provi sions set forth in 
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27. 

28. 

Chapter 60-l.4(b) of Title 41 published in Volume 33 No. 104 of the Federal 
Register dated May 28, 1968. 

26.9 Labor First Aid 

Developer shall maintain emergency first aid treatment for Developer's laborers and 
mechanics on the Project which complies with the Federal Occupational Safety and 
Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety 
and Health Act of 1973 (Lab. Code, § 6300 et seq.; 8 Cal. Code of Regs., § 330 et 
seq.). 

(Reserved] 

Miscellaneous 

28.1 Assignment of Antitrust Actions 

Although this project may not have been formally bid, the following provisions may 
apply: 

28.1.1 Section 7103.5(b) of the Public Contract Code states: 

In entering into a public works contract or subcontract to supply goods, 
services, or materials pursuant to a public works contract, the contractor or 
subcontractor offers and agrees to assign to the awarding body all rights, 
title, and interest in and to all causes of action it may have under Section 4 of 
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, services, or materials 
pursuant to the public works contract or the subcontract. This assignment 
shall be made and become effective at the time the awarding body tenders 
final payment to the contractor, without further acknowledgment by the 
parties. 

28.1.2 Section 4552 of the Government Code states in pertinent part: 

In submitting a bid to a public purchasing body, the bidder offers and agrees 
that if the bid is accepted, it will assign to the purchasing body all rights, title, 
and interest in and to all causes of action it may have under Section 4 of the 
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, materials, or services by 
the bidder for sale to the purchasing body pursuant to the bid. Such 
assignment shall be made and become effective at the time the purchasing 
body tenders final payment to the bidder. 

28.1.3 Section 4553 of the Government Code states in pertinent part: 

If an awarding body or public purchasing body receives, either through 
judgment or settlement, a monetary recovery for a cause of action assigned 
under this chapter, the assignor shall be entitled to receive reimbursement for 
actual legal costs incurred and may, upon demand, recover from the public 
body any portion of the recovery, including treble damages, attributable to 
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overcharges that were paid by the assignor but were not paid by the public 
body as part of the bid price, less the expenses incurred in obtaining that 
port ion of the recovery. 

28.1.4 Section 4554 of the Government Code states in pertinent part: 

Upon demand in writing by the assignor, the assignee shall, within one year 
from such demand, reassign the cause of action assigned under this part if 
the assignor has been or may have been injured by the violation of law for 
which the cause of action arose and (a) the assignee has not been injured 
thereby, or (b) the assignee declines to file a court action for the cause of 
action. 

28.1.5 Under this Article, "public purchasing body" is District and "bidder" is 
Developer. 

28.2 Excise Taxes 

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on 
which a Federal Excise Tax is imposed and the sale is exempt from such Federal 
Excise Tax because it is a sale to a State or Local Government for its exclusive use, 
District, upon request, will execute documents necessary to show (1) that District is 
a political subdivision of the State for the purposes of such exemption, and (2) that 
the sale is for the exclusive use of District. No Federal Excise Tax for such materials 
shall be included in any Guaranteed Maximum Price. 

28.3 Taxes 

Guaranteed Maximum Price is to include any and all applicable sales taxes or other 
taxes that may be due in accordance with section 7051 et seq. of the Revenue and 
Taxation Code, Regulation 1521 of the State Board of Equalization or any other tax 
code that may be applicable. 

28.4 Shipments 

All shipments must be F.0.B. destination to Site or approved sites, as indicated in 
the Contract Documents . There must be no charge for containers, packing, 
unpacking, drayage, or insurance. The total Guaranteed Maximum Price shall be all 
inclusive ( including sales tax) and no additional costs of any type will be cons idered . 

28.5 Compliance with Government Reporting Requirements 

If this Contract is subject to federal or other governmental reporting requirements 
because of federal or other governmental financing in whole or in part for the Project 
of which it is part, or for any other reason, Developer shall comply with those 
reporting requirements at the request of the District at no additional cost . 
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EXHIBIT D-1 

SPECIAL CONDITIONS 

Attached are the special terms and conditions for the Project. 
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1. 

2. 

3. 

Mitigation Measures 

EXHIBIT D-1 

SPECIAL CONDITIONS 

Developer shall comply with all applicable mitigation measures, as follows, adopted 
by any public agency with respect to this Project pursuant to the California 
Environmental Quality Act (Public Resources Code section 21000 et seq.), including 
without limitation the "Mitigation Monitoring and Reporting Program" attached hereto 
and incorporated herein. 

[Mitigation Monitoring and Reporting Program attached as Attachment 1} 

Permits, Certificates, Licenses, Fees, Approvals 

2.1. Payment for Permits, Certificates, Licenses, Fees, Approvals. 

As required in the General Construction Provisions, the Developer shall secure and 
pay for all permits, licenses and certificates necessary for the prosecution of the 
Work. 

With respect to the above listed items, Developer shall be responsible for securing 
such items; however, District will be responsible for payment of these charges or 
fees. Developer shall notify the District of the amount due with respect to these 
items and to whom the amount is payable. Developer shall provide the District with 
an invoice and receipt with respect to such charges or fees. 

Modernization Projects 

3.1 Access. 

Access to the school buildings and entry to buildings, classrooms, restrooms, 
mechanical rooms, electrical rooms, or other rooms, for const ruction purposes, must 
be coordinated with District and onsite District personnel before Work is to start. 
Unless agreed to otherwise in writing, only a school custodian will be allowed to 
unlock and lock doors in existing building(s). The custodian will be available only 
while school is in session. If a custodian is required to arrive before 7:00 a.m. or 
leave after 3 :30 p.m. to accommodate Developer's Work , the overtime wages for the 
custodian will be paid by the Developer, unless at the discretion of the District, other 
arrangements are made in advance. 

3.2 Master Key. 

Upon request, the District may, at its own discretion, provide a master key to the school site 
for the convenience of the Developer. The Developer agrees to pay all expenses to re-key 
the entire school site and all other affected District buildings if the master key is lost or 
stolen, or if any unauthorized party obtains a copy of the key or access to the school. 
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4. 

3.3 Maintaining Services. 

The Developer is advised that Work is to be performed in spaces regularly scheduled 
for instruction. Interruption and/or periods of shutdown of public access, electrical 
service, water service, lighting, or other utilities shall be only as arranged in advance 
with the District. Developer shall provide temporary services to all facilities 
interrupted by Developer's Work . 

3.4 Maintaining Utilities. 

The Developer shall maintain in operation during duration of Contract, drainage lines, 
storm drains, sewers, water, gas, electrical, steam, and other utility service lines 
with in working area. 

3.5 Confidentiality. 

Developer shall maintain the confidentiality of all information, documents, programs, 
procedures and all other items that Developer encounters while performing the 
Work . This requirement shall be ongoing and shall survive the expiration or 
termination of this Contract and specifically includes, without limitation, all student, 
parent, and employee disciplinary information and health information. 

3.6 Work during Instructional Time. 

Developer affirms that Work may be performed during ongoing instruction in existing 
facilities. If so, Developer agrees to cooperate to the best of its ability to minimize 
any disruption to school operations and any use of school facilities by the public up 
to, and including, rescheduling specific work activities, at no additional cost to 
District. 

3.7 No Work during Student Testing. 

Developer shall, at no additional cost to the District and at the District's request, 
coordinate its Work to not disturb District students including, without limitation, not 
performing any Work when students at the Site are taking State or Federally­
required tests. 

Substitution for Specified Items 

4.1. Whenever in the Specifications any materials, process, or article is indicated 
or specified by grade, patent, or proprietary name, or by name of 
manufacturer, that Specification shall be deemed to be followed by the words 
"or equal." Developer may, unless otherwise stated, offer any material, 
process, or article that shall be substantially equal or better in every respect 
to that so indicated or specified. 

4.1.1. 

4.1.2. 

If the material, process, or article offered by Developer is not, in 
the opinion of the District, substantially equal or better in every 
respect to that specified, then Developer shall furn ish the material, 
process, or article specified in the Specifications without any 
additional compensation or change order. 

This provision shall not be applicable with respect to any material, 
product, thing or service for which District made findings and gave 
notice in accordance with Public Contract Code secti on 3400(c); 
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therefore, Developer shall not be entitled to request a substitution 
with respect to those materials, products or services. 

4.2. A request for a substitution shall be submitted as follows: 

4.2.1. 

4.2.2. 

Developer shall notify the District in writing of any request for a 
substitution at least ten (10) days prior to bid opening as indi cated 
in the Instructions to Bidders. 

Requests for Substitutions after award of the Contract shall be 
submitted within thirty-five (35) days of the date of the Notice to 
Proceed with Construction . 

4.3. Within 35 days after the date of the Notice to Proceed with Construction, 
Developer shall provide data substantiating a request for substitution of "an 
equal" item, including but not limited to the following: 

4.3.1. All variations of the proposed substitute from the material specified 
including, but not limited to, principles of operation, materials, or 
construction finish, thickness or:- gauge of materials, dimensions, 
weight, and tolerances; 

4.3.2. Available maintenance, repair or replacement services; 

4.3.3. Increases or decreases in operating, maintenance, repair, 
replacement, and spare parts costs; 

4.3.4. Whether or not acceptance of the substitute will require other 
changes in the Work (or in work performed by the District or others 
under Contract with the District); and 

4.3.5. The time impact on any part of the Work resulting directly or 
indirectly from acceptance of the proposed substitute. 

4.4. No substitutions sha ll be made until approved , in writing, by the District. The 
burden of proof as to equality of any material, process, or article shall rest 
with Developer. The Developer warrants that if substitutes are approved: 

4.4.1. 

4.4.2. 

4.4.3. 

The proposed substitute is equal or superior in all respects to that 
specified, and that such proposed substitute is suitable and fit for 
the intended purpose and will perform adequately the function and 
achieve the results called for by the general design and the 
Contract Documents; 

The Developer provides the same warranties and guarantees for 
the substitute that would be provided for that specified; 

The Developer shall be fully responsible for the installation of the 
substitute and any changes in the Work required, either directly or 
indirectly, because of the acceptance of such substitute, with no 
increase in Contract Price or Contract Time. Incidental changes or 
extra component parts required to accommodate the substitute will 
be made by the Developer without a change in the Contract Price 
or Contract Time; 
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4.4.4. 

4.4.5. 

The Developer shall be responsible for any re-design costs 
occasioned by District's acceptance and/or approval of any 
substitute; and 

The Developer shall, in the event that a substitute is less costly 
than that specified, credit the District with one hundred percent 
(100%) of the net difference between the substitute and the 
originally specified material. In this event, the Developer agrees to 
execute a deductive Change Order to reflect that credit. 

4.5. In the event Developer furnishes a material, process, or article more 
expensive than that specified, the difference in the cost of that material, 
process, or article so furnished shall be borne by Developer. 

4.6. In no event shall the District be liable for any increase in Contract Price or 
Contract Time due to any claimed delay in the evaluation of any proposed 
substitute or in the acceptance or rejection of any proposed substitute. 

4.7. Developer shall be responsible for any costs the District incurs for professional 
services, DSA fees, or delay to the Project Schedule, if applicable, while DSA 
reviews changes for the convenience of Developer and/or to accommodate 
Developer's means and methods. District may deduct those costs from any 
amounts owing to the Developer for the review of the request for substitution, 
even if the request for substitution is not approved. District, at its sole 
discretion, shall deduct from the payments due to and/or invoice Developer 
for all the professional services and/or DSA fees or delay to the Project 
Schedule, if applicable, while DSA reviews changes for the convenience of 
Developer and/or to accommodate Developer's means and methods arising 
herein. 

5. Termination 

5.1. Emergency Termination Pursuant to Public Contracts Act of 1949 

5.1.1. This Facilities Lease is subject to termination as provided by 
sections 4410 and 4411 of the Government Code of the State of California, 
being a port ion of the Emergency Termination of Public Contracts Act of 1949. 

5.1.1.1. Section 4410 of the Government Code states: 

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a proclamation of the President of the United 
States, or of an order of any federal authority, and the 
circumstances or conditions are such that it is impracticable within 
a reasonable time to proceed with a substantial portion of the 
work, then the public agency and the contractor may, by written 
agreement, terminate said contract. 

5.1.1.2. Section 4411 of the Government Code states: 

Su ch an agreement shall include the terms and con ditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, which either party shall pay to the 
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6 . 

7. 

other or any other person, under the facts and circumstances in 
the case. 

5.1.2. Compensation to the Developer shall be determined at the sole 
discretion of District on the basis of the reasonable value of the Work done, 
including preparatory work. As an exception to the foregoing and at the 
District's discretion, in the case of any fully completed separate item or 
portion of the Work for which there is a separate previously submitted unit 
price or item on the accepted schedule of values, that price may control. 
The District, at its sole discretion, may adopt the Schedule of Values Price as 
the value of the work done or any portion thereof. 

District Accommodations 

Developer will provide office space for two District representatives at the Site, during 
the construction phase. 

Developer's Labor Rates 

.Notwithstanding section 17.6.2 of Exhibit D of the Facilities Lease, Developer's labor 
rates for Change Orders through June 30, 2018, and subject to increase thereafter, 
are agreed to as follows: 

Wage + Burden = Rate 

$73.44 + $94.43 = $167.87/hr 

$55.42 + $76 .21 = $131.63/hr 

$83 .19 + $78 .37 = $161.56/hr 

$70 .68 + $59.11 = $129.79/hr 

$38 .94 + $56.40 = $95.34/hr 

$107 .63 +$ 141.02=$248.65/hr 

$50 .78 + $58 .97 = $109.75/hr 

$35 .37 + $45.71 = $81.08/hr 

$53 .25 + $67.93 = $121.18/hr 

Senior Superintendent 

Assistant Superintendent 

Senior Project Manager 

Assistant Project Manager 

Project Admin 

Project Executive 

Carpenter 

Laborer 

Electrician 
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ATTACH MENT 1 

Central Kitchen, Urban Farm 

and Education Center Project 

FINAL MITIGATED NEGATIVE DECLARATION/ 

INITIAL STUDY 

Oakland Unified School District 
In association with Center for Eco literacy 

~ OAKLAND UNIFIED 
SCHOOL DISTRICT ~:PceG c E N T E R F o R 

.. , .. ,,,. ·: ... , : ,,. . ;, ,. . ~~ ECOLITERACY 

November 2015 

Prepared by: 
PLACEMA KERS 
CHS Consul ti ng Group 
Geoffrey H. Hornek 

Terraphase Engineering, Inc. 
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APPENDIX I: Mitigation Monitoring and Reporting Program Checklist 

Thl' District has added contact in fonnacion <rn p:1ge I under the two bullets: 

• District is responsible for coordina rion of the monitoring and reporting program including 
the monitoring checklist. .-\ll d1icumc:n1atio11 associated with the reco rd of proceedings for 
Project monitoring and reporting wi ll be aYaibblc to rhc public. ttP. fl}iBYiet m ide,11c1.~j· 
em1r,1c.« ttJtd-kret:titm el whe-re-eloe11me;·H:1 an~ 111•m'lshlep.C:on tact: J 1,1nq· .Jack:<on 

In leritn Dqrn rr Chid° n r F:1 cilitil·~ Planning and i\ l:in:1g-(·mcnt. 

• D istrict has mTrall respomibilitY for confirming compliance with all mit.igarion measures 
conrnined within the ch ecklist. Once all mitigation measures ha\"!.: been complied with, the 
indi,·iduals and agencie, assigned responsi bility fot implementing the mitigarjun mc:1su1-cs 
and prr.n-iding specified documcn1:11jo11 shall submit a completed check list to {Distdet te 
ide-ntifj· eQttt-1te,j l .a11cc!:H:ks<J11. 11111.•rim J)qml} Chid of Facili1ie~ l'larmin~• and 
i\ lanagcmtnt. 

Exhibit D-1 to Facilities Lease 
The Center Phase 2 Project 
DWK DMS 3162007v1 
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ADMINISTRATIVE DRAFT 

?\'1ITIGATION ?\ifONJTORING AND REPORTING PROGRA1"1 
CJIECKLIST 

CENTRAL KJTCI-JEN, INSTRUCTIONAL FARM 
AND EDUCATION CENTER PROJECT 

Exhibit D-1 to Facilities Lease 
The Center Phase 2 Project 
DWK DMS 3162007v l 

Prrp:1 n·d for 
O;;,kl:i.nd t'niiicd Schnnl Di~trin 

Rn -is.eel Au~mt 24, 2015 

• ... 
P LAC [ . IIKERS 

t.;ind Usg ;;,nd Envlronm«n~1 Pl;;nnlnlJ 
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ADMIN1STRAT1VE DRAFT 

MITIGATION MONITORING AND REPORTING PltOGHAM CHECKLIST 
CENTRAL KI1'CHEN, lNS'flHJ CTlONAL ¥ARM 

AND EDUCATION CENTER PROJECT 

lJ1 lNTRODLCJ'ION 

1.1 Background 

Public- Resources Co .. lt> Stcfinn 2 IOfi 1.6(.a} rrquirr-~ :111 p ublic :.1gcncies to a.lopl monjtorini nr rcpnrting 

pr<lf..'T:Im:s when 1hc~· apprr-,,e pm(ccts '!'Ubjce1 to Environmcnt,il lmp:-KI Rcporl:s (Ellls_} o r Mi1.ig,atcJ 

Nc~11.tin-: Dc-c-laratiom th:H i<lcntifr si~rnific:mt imp:ti:-B. The n:pnrtin~ or moni.toring pmgra.m mu,t be 

-~~l,,p1ni when .i public :t~t-ni:-y m:tkrs i,~ iimii nr~<: fo r Ellh or :\hr i},;;11(~1.I "-'c!!:11iv<· Dcd:J.mtinn::; :;o 1h1H the 

pro,tmm ,. ,tn bt- made a nmdiii, •n or p:rr jeer :11pprnv:ll in (irt!cr u mi1i1'.\llt' si!!'njfirnn t c-ffens 110 1.hc 

cm•imnmcnL The program mu:st Ix- dr:s-i~e,I to cn:c;urc ,ompii:tnn- tluring project inrplcmelilation to 

mi1,ga1c ,1:r ;an:oid siJ!nific:.mt cnv ironmc-111-a.l c-ffc-c:t 5. 

1.2 Purpose 

'fbis i\litiga1inn :\loni1,,ri!ri! arnl lkponjng Pniy,ram Clwd-di<i ;, ,le-sig11N.l 1,, •:crvc i!S- ~1 t•1<1I am lht­

<."Y:aiu:iti-nn of Pmjcct nimpliance \Vith mi1ig:i:1ion m,c-asmc-s itlC'.ntiftcr! in ihc- Miti~'B.tcd t'\q!;ativc 

Dcdar.ition/lni1i:al Study for the- Cenlral 1'-:.itchc:n, lmtn.1nion:.1l furn and E(!uc:icion Center PmjccL 

This t.locumc:nt ~-iU be used by Oakl:m<l l;ni.-:ie<l School Di~1ri<1 (Di~trin) tn vcrif~- inclusion of n:quirc~l 

milir.:i1fon rm:a~l1res and their implcmc:ntalion. The ChcdJist s<.·n·cs a~ a ~umm;1ry so the Oi~tric:I, ,,lhcr 

responsible public ;agencies and the community cm c:t~il}· t.letcrmtnc tht Prn~c:1 is in compJi;mff wi1 h :ill 

miligatinn mca5urC'.S. 

2.0 l\.HTrGt\TION MONJTOR[NG ,\"JD REPORTING PRO{;R;\;\J CHFC1'LI$T 

The Miti ~.11inn ),lunitorin1! :im! Rcrnrim,: Pr,. , ~ram Ch,ckli·sr, idemil"it•:- i>n ,jrn m i1 ig:11inn mc-arnres nntl 

(heir impkmcnlation lo document rompliance. The- mitiga1ion mc-a~urt5 c-0ntainc-d in the Ccntr.ll 

i-.:itrh,cn, imtruc-lional F:im1 ;;inti Et.ll1otion Ccnl<.'r Prnjcct \titig,H«i ~<'f;,Hjve Dcduation/lnitial Study 

;lTt' fotc{i m 1ht a1111<:hcd chrt'klt'> f. '111<.' Di'.' tn n ~ha.II implc-rm,rH tl11~ nmnitnrint! :mo.l rq,.. ,nin,ir. pr" ~r:un as 

folk,,n: 

• l)jqri<.i i: rc~pi,n:;ib!C' tor <T,nrdin,Hi, ,n nf the- ni,,n111mnf'. ind r.:1)•ff11ng pr.•;.'.ntrn includifl}! llw 
rnunirnrin ~ rhcckli~t- .\ ll tlun1rncnrn1ion :1,,•;()n:11nl ,\·t1h Jiw rt-n,rd ,,fpn,c-edini~~ for Pn •Jt<'I 

moni1 1 ,rin~ nrnl r<:poning: will h, ttn1iJabk· ' " tlw public .11: /Dis trict to idc:ruify ,:,,n r,u:t :md 
location ofwhc.rc docw11enrs .'trt: .H·a.:ifablcj. 

• Di~trict h:;is 0vcml1 responsibility ior confirminr, cnmp!i:mcc v.·ith ill mitigat.inn mcasure5 rnntarinc-<l 
v.rtlnin !he chc-cklisl. Once all mitit!:ation mcasurc:5 h:ivc bcrn complied with, lhc int!iviJuais :mJ 
,1g;c 11<.·icJ :t:;:;igncd n.•5pim:,;ihi li1 r fo r rn1pkmcnt1nt'. Ill<' mui,::11ioo rne,1,im:,; ::mJ I rm-iding spcrili<·, J 
1lr,n1rucm:uion shall ~i1hm11 ,1 nm1p!<·1nl i:hn:kh,r ro /Di:-tn'ct 10 ldt~11tilj· t'·11111uc1J 

DWK OMS 3162007vl 



ADMINISTRATIVE DRAFT 

CENTRAL KITCHEN, INSTRUCTIONAL J•AR.M AND EDUCATION CENTER PROJE CT 
MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST 

MITIGATION 11,IEASURE 

During Sire DcmoJjtion 2nd Projcc1 Coru1ruction 

Onc-rimco, 
On-J<OU\jt 

i\lR-1: A!ihm1~h :ht: 1>m1t:i.:t t:<msiruc1i, m tk<.·t O:.-et1im.r 
c,ni!<~ion'!' would h,: llfdta.l by rhc: t~<.1uir..-mt:n~"' of <lu rir~ 
!l'H: Calir'.omi:;i; :\i.r RL",ourc,.:,; Board".; (C.\RIJ :. /1:. t:u n:<tme1i,11: 

(. .... Oif-lv..;d Di~-/ v.-birk l<r,:11/rJ.imr. Ult. ProJLCt 

hc:!!lth n,k ~~c:!-!<m~rn ~uut~d th.1! ..1idd1!ion;U 
C<.1,:n1 :b ~ire n:\j\llr<.-d ro ::i~-.1..!r::- th~1 ~h t:: 
n,\,-\<.! :'l fD', OV)t Cl't:n::t1:r2tio:1 frm.::-hi,Jd l:t O\Cf 

.i.t a!l loca! r~1d..:nCt.::-.• .\ccmduJ.,L•k, !he 
nm..:;t?u,'ti1 ,n ,;1,r111:i<.t1>, ~hlll i.rr:plcrni;;H rh:: 
fr,11,,w;n~~ H.\:\(J\ IL) J-: r.lnu:.-d >:xi:fir,r( 1::ltf,:J:m,t.! 

krfforii.?11. l l.-o1.11m-:r for l>n )j::c1 Con~:--rucrirn : 
Ec.u ipr.ic-nt mc:-i,;un .. --s m i urt.1-H.T reduce:: 

CO!"!.!<t!UCtiim-rd..a.cc:d c,.h:iu..'it t;."('! !lS'-i<>f"I~; 

• .\ll ->ff-nud L'l!Xpmc.:n; !-'n:alc> th:a n 

2S hor~puwt:r ti.Pi and er,,1:r.10!1$! h:r mon.· th2n 
2tJ :u1:.ti ho'.J1..: flVL'T !he: :·n~n.• dun!1, :r. "t= 
con~truc-..i.in j.L·t:nl!e$ ~h.:JU me-er 1ht.: inill-'ltll)! 
rc~mr,:;·nc..,t:).; 

I. .\.U 1-uch l:nJ!\llC:!> .!-h.JI mi.::c.:: 1 , r C":1!:C.:~:d 
L;"JEr.\ /C..\ RB T1cr .l off-r(1:1d cmi,sio:1 

,-::.;u-.dud ..... 1,: 

.\I! ,uci• c::,-.,j;t~'"' :-hall be rnf"ofim:d with a 

C.\.RB Lt.·,·d :'! \ 'e1t~(d t.>:.:~d Em1,~111:1, 

Crn!tnol Stt:ir,:gy {\ ' DEC$; dcl"in-. 

CUI,,.l: lil :be t"'l:("l"!t 1h.tc :.m~ p n:hl',:1n1c, hi!'Hfflt. 1>r ():1 J.!.<lln;I.! 

11.i.k-rn!"l:ol, 'l~c21 m:itco".11, :u:c &,-co\·ecd dur.n~ durl.~~ 
1?:tnu.nd d.:..."--:-tubi:-~ :i.conm.::t. ~ii ·,n ,rk -,,1.t.hln 511 !i.:C? u! et1rh~ructi .. 1, 

!he t-:.."S,<,un:c., s~ bt: h:.il1L-d ;,.nd d1c 01:-,nct ,~.:i.11 
cpr;.. .. u.h u·hh a. qu:1.h~c:d :i:n:hai..,,lt•.Cl!-; or 

r,:1l.::omoioc;,1 :1, :1,,;.,,,c,.; ih:: '-~nifica..'lCC: ,.f :he :ind. Ji 
:im f.~J i:- ,krer.nm1..-d to be.: S)!l\.i~.or.,. :h< OJ~trit.~ 
·.tnd ",ll:Liliic.-d :ircltat.1'111:..,"l!'t ,-;..;ill mt.:d tu dL't<., n.iol.· 

;.h::: :tf'l).n;p1i.·.111; .n u:da."'lt:1.· 01 ,.uhcr 1;n.":l~r<~ .:'\.II 
:--J;!rtib..:::.rn; ctiltur.J m:1.rt.:tl'.L~ r..:co,·<:r\·d ,b:1.U b\· 

Exhibit 0-1 to Facilities Lease 
The Center Phase 2 Project 
DWK DMS 3162007vl 

Responsible for Responsible Form of Verification C.Ommrnu/ 
Special imn.ructions lmplcmcn1atioo ror Vcci6c.ation 

Pn,i.:c1 Ger.cn.l 

( .. , ,~lP.l(..~OT 

0 1!<0'JC1 Pn)ico: ,\t()nthh. :m,p~c :iu :~ , ,i .'.\luit!:lllU!l .. \ l.:-.1,-urc AIH-

C, mMn1cro1~ 1-~U!l"'r:H .. ·nr to cotn!rr.1 I <h;a1i h•.: mC1HT"""~rL·d 

:\luu~i...., u :..-t ccr:i.:'i..:d "1."" mt,, :he c,\r.)'.<Tuc:on 

(~u:1.hl;c,i 
. \a·d:~c, Jl, ,.~·i~: 

l ~E.P.\ / f :..\kB T~·, ; '" r <.:c::~ .. c:::w"'m doo,>.: ::;~m ,. 

:md C.\RU 1.>:"d ~ 
•u!p r.-n."m, 

li L,.,h,.n:.i.1 n-i:Ut'!::a.l~ (•1· .\ h t:~: .10••11 \J,-1•ur\ , ·1 I 

lm.11:~n H'tlt:tu,, :.u1· I :1r..-i ~ ,h:;H b:; 
d::-.<:,n ~,~·,.L 1i1n•rp1;r;i:,,1 l•!1• , ,he 
d,:a·nnir:...l:!(•11 h: <: '>11 ' ~nA1."t"!1,; ; '-P-t.1..:;1i1::.n1 1r: 

•+.ulibcd :.i.rch.1t:l•lr,,:;,1 ch,t::1..:.r.1c-:1t• 

.1~:d Of" ( .01:111,· 

(Jinn ~c:r n:,~rd:n:i,.~ 

~~!IT:hc:.i:~Ct.'. ,•t bnJ 

:.and '-..ibT~rm.1l , ,1 

n111:!': 
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ADMINISTRATIVE DRAFT 

CENTRAL KlTCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJE CT 
MlTIGATION MONITORJ'N GAND REPORTING PROGRAM CH.£ CKLJ ST 

MITIGATION MEASURE 
I

. One-rime or 1· Re.:..~ruiiblc for I Responsible I F,o:rro of Verification 1· 

On-goin~ J.n,plcmenr.a r.ion for Vcrific~t.ion 
Comments/ 

Special ins tn1cti(tns 

During Site Demo lit ion omd Protect Cons trnction - continued 

:<-c.611.:c; to l-CR'Tl?::fic J.il':IJ~~'i :ar:d /< >r p rofc:-:,;1:111:i:J 

mu:-.::u.m cur:..nun :md :1 rcpon <=h:i.U be prc-p ;u i::d by 

tiw qu:1..h8i..•d lr& . .2-t.'i•Y.x~~ ::>cxnnlme w cu.rn:-nr 
pn,ic,'-iPr.21 '.'it:l.m:b.nJ~. 

CUL,..2:. b rh~ .:n:-1!! ·1hJ.r hum :i. r.. skd~'1:.J n:m.:cn:-; 
::..n: t!.nCt<VL'n.·d :U !he Pruwc ::::a: c! ur.nJ! Cl)n,a,1c,;, ,n 

, ,r J~J11u gJ~l ,11.:.i.l::tJ.'.. ~r.tl \ 'uii., •. ill ,, ,irk :-111il 
imrr..::di:;itd:,- hilt ;,;r.d the Ail.rm:d:.i Ct)ut1.1y Com!tIT 

:-l.:tll he com.:ictcd w r.:,:::Ju:.nc ,.lu: rcm:iir..s 1nd 

lollito.vu~c the.- pn•ccJuri.::. :n;d µrc,ocf,b f)Ul"!'~rnt i,> 

~<:lliot• I S()(~ _:1k}(H o( 1b..: (.f.::<) . .\ Cuidc]!;1,:!'-, ii 
tf;c t:, ,._mtv <: nrtm1::r-Jc:.:n rn.1u·:- :h:i.: 1.bl." rt·n1:l.i11:- :lrt: 
'.\!,1.ri:Y~ An.:niet:1~ tho.: l) i!'i'!r.KI ~hiU <.:tHHa.£:r 1hc 
Cabfumi.., ~'3-:ln: :\ mc::ric:rn. f lcrit:ll'l: (omm~~:-1(,n. 
pcr:-1~J.J! lt) ~ubd.i\-i:-inn !_C) oiS4..:cti,n /li.5(1.5 ,1f 1h;:: 

lic: . .J,h :u:d S:iici'· Cod.: ui<l :JI t::1.c:a;·:i6,,n ::ind i:m: 

prep:irocioi; acm-b...e;. ~haH cc.1~ \\~~hi."\ a 5(>-it>(H 
nd..il1' of u',.;; 6.nd um~! :.1ppro~.>1 :1a: .:t!T'.lfll!s1.Tr .. cn~ :..trc 

rn.:dt·. Ji the :1c1.•:na~~ d~.:nt~i:i:.'.' dt:'.l.t !l',·oid:w.u· is 
no~ .t.·,u::bk. !!.-:er:. ~m :1.kL·r.utin.· p!:u~ ,h:!.H he 
pn:p:.:n:d wtd1 ,pct.Jfo.: .<.cq:,., .md tmu·fr.:u-ru: n:1iu;n:d 

tr1 rcMunc cn1:srn.1t.T.:.nn :1e1;·,1t.!n: .. ~ fo!",ttOTme. cfat'.!li 

:::::~::~~~::::i,::~:t~~;~~:~;:7t: :d 
o•mpk-1:.:.J t::tpt.·clmr:c....J:·-

NOISE-I; The [,.l)p-,\~r:!! ik~~ '.\[~n:t.L,::-mt:'1t: 

P::1nur""' -.?::ill be !llC't''>rpor:u<:d ~n,n :h,· 
(}:;-~, ,m1,~ 

,hmn1~ 
n•n,!n.it.ti11n dt>curnt:nt~ tf~ be ilnp k·mc:l":.tt:cl b,· the: a•rn<.rruc:;nn 

,:-1 ,n~1rl\f."tt••n o,n : r::io1rr. 

• Vn •Y:dc :.:nd1 ...... 1.1r:.::-. .a:td :ll>l~(.· t~t u frl<.: r:o> il:r 

:-t:.i:1•n.::i.r..- CGl.l.!t~rr.:.:nr. :-.hn ,ud,nt! t>r <:htl'.ldinc: fi1r 

,11~1'::J.i.-! !•Joi~. :u,d b:irra::, J;.:(),,.,d pJ. t ~!Cu1:iri,· 

;:,,:"· u :u,·i;~ ·'.Ht·.:t ... n:t chi: :-.nc.•. 

Exhibit D-1 to Faci lities Lease 
The Center Phase 2 Project 
DWK OMS 3 162007v l 

l'roit:G C1..•-;11.:r;1J 
C.'11ntr.1cro, 

Di.,:nc Proi.:.·CT 
c:r,~<;t;\!Ctt<•T, 

\\ ,·d<ly •n.<.pc:t;1;:1,\o:· ~}:!;~ .. u:un \l~:i.-.url· 
-.·i.p:r1tH m :,1 {"'<Jl)~ll'I'? , .. )lSIS-1 ~~11i h,_. 
;! 1nt:'.:r-. "r,:a!ll'.::1r.,m:o-. ::n,n,rr,01.-1 ,~.:! ::i ;,, ;he 

l'o-:.:~·d "~~.,:~ rh!t 

!tkn~;f\· ~ t:tlllT-:l<"T 

,;Jtc:ud;n~~ n ..1 m~- :1..:1d 

,di:pb1ni:.- 1,unibc: ., ii, 

r;:p• •t: p ruhkm!, w11b 
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ADMINISTRATIVE DRAFT 
CENTRAL KITCHEN, lNSTRUCTIONALFARM AND EDUCATION CENTER PROJECT 

MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST 

MITIGATION MEASURE . I One-~c or 1· Responsible for I Rcs-pon.sibk I Fonn ofVcrifica1ion 1· 

o~~t.rl.Q: ]mplemc012tion for Verification I 
D uring Site Demolition and Pro jec t Cons tmc1ion - continued 

• L:-:r.: '1UJ<:te:!-'t t\'t'c i•f £.0~:,uucnr,n \~lCjHl1.:n 1 

·.·d1G:c,·,:1 po~,1hl,:, pa,?:t;u.b.r!~· au 1:ompn:,!-nr:-. 

• P;in·:d ,;..· M•u::<l -u,n1n,J d.:,,!cc, on f."l,lUll•ll:~·n i n, , 

!,::-:., l:fl,:<·?i,c 1h.u1 1hih.t: pruvirh:d hl· !1tL' 

m:inufacn.,n:r. 

• l ~ic.l:"· ~12t1t•nar~ 1..(iuipm1..,11. ru;w .. r..il ..,u>ekf-'!lc:-. 

ar:d ,Thidt· f.U.;.{lnt! :u~:i....-: u f.u :L, pr-.1cuc:,hk 
frun1 !-1.:!'l'-lt!'"C H.:ccp;i,:,. 

• P:rnh,h;t tir1r.cn:~"an· \r.l]m_1: ot· i:mcr:121 

~;,mbu.,tH , rt c:n)!i111.::-. 

• lh :q111Ic 1p1,Lc::.Mc: ,:rn;;,,.iruct)l.)n- n :l::t,vd \".i.:hu:\c, 

3.nd c(jU(pO::..··n: tel u'-': dn,i~n:i.,~·d rrud..: rout~, 

wht,:!1 l'TI!cr.;,J,! l !c::l'\i!l.)! ,he Sllc.: .. 

• l)~·"•.:.::n.:11 t\· :1 n,,1,,· .:li'-1u 1·l>;1.nc.e ,·t 1\1rd:1::11,,r ,d:1> 

,t,J..il be: tc.::,,.;,t",mablc r·o.- rc-!>pDr.d111c w 
C!>IT!phir.T,e Jb, ,u? noi:o.: durin~ Cl)i'.VTUCIJ.o Hl. The.: 
;dcp!w:,;: c~urnbcr llt th<: nois:: d?:-.:u1b:1t~c;: 

cp1,rdm:u11 r ~hJll 1-,...: c<,t1S f'ln: 0~1!'-h· po,rnl :1; ;ht.· 
c.:;111~~r11cno:; :o;:tt:. 1:,ip:1..'.:'- ni tb.: r•ol~'.1:-'." Pt>TJ:)(•:-c.:. 

d.:~cnpt::.1m :ind t.1..m,tn.1t:tiun :o.:i-H .. du.k: <,.h:tll llH' 

b.: d,,,o;bu;::d ~ .. 1hc ~urn,u11t1n~ re~idc.:tK:c:-. 

• Lan!~ pn,1c.:n o,ci:n1c:J11:"! .1.et;,·11 ,· r11thc h,icn 
,;r - .un h> ,r p:1, 1,:1 ,,cc.:kd:i\·..: :.L'I. n:,:u:n .. <l 
und:..., ~h~ <"i";· !Of'O.-:i:J.uul .Hwiki"p,;I (.",,,;~· 
Clnptn 8. l '\.020. 

die c-, l·~• ,,! t:r2ftic l.1::c.: d,:!it.:~c:i;, ~he- IJ1:-rr11..--: ~k,il du.rn:~ 

rr••'"1r.k ad,.lr.o:: n\,uc.:- 11, :he nc1glilv.,n: 101 C•)ll"!ruct;,,n 

:nf•r.:rn liwm. abou• d-H'. l11cJ.rn ,-=1.d.:\H:, .incl !Jr'!"\l"'-

\;( !.:tnc d,:-un.·, T,1 n:duc-. ~,;cmi:a.l 1::inf':,u.n: 

co::,rrur~jj 1J1 1..··np:1e,- !O th< rurrn1.mding ,rrri.:t!-

duT:r.1! <:t•r,.~m1t.,10?\ :H .. •l\J!lc~. :he D1 .. t1u.;: ,h:JJ 
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ADMINISTRATIVE DRAFT 
CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT 

MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST 

MITIGATION MEASURE 
I

. One-rime or 1· Responsible for I Responsible I Fonn of Verification 1· 

On-aoin.J,t lmplemcotation for Verification 

During Sire Demolition a.nd Pro ject Conscruction - con1inucd 

comrl_~ 1:i,i1h tbc: Ci!~· \lf ( hkh1~d·~ S1·.1.1tdMd 
Cc1ndi!:()l1!; of .-'.r.-t>n,v:i.l frn Consuuc!:lu;1 Tr2.f!1c: 
~c V~L1J.:. \J. h1t:h 1'c:qu1..n:,: th:it :I (()1Ut1UCU0:·1 

rr.d.?:<. m:w.:.1¢t"f":"lCO! pi:t11 h\! d~clopcd :a;<l ~~pron:<l 

by rlu: <::iry .. P:01 .. :n <.IJ:mJJ!i.ancc ,nth ~unil.1.rd 

C:ondicion.s oi . .1,,ppnmi.l ft1r Cf,11:Hruc:tinn Tnt1::.C 
:ind P2rkm~ ~hill indudc: 

• ..\ i.c1 rif cc,mpreht,~:i.i,t.• tr.iiiji: um~c>l 1l"..c=.1.sun:s.., 

L1dud1n)! i:.chcdu.hnj! of 01;\jor rrm:l,; mps ;;.n.d 
deL\·ct1~!; t<, :,.\;n::.d Pt:ak tr.:a.f'3c hom", d'-·hiur "-?i:t"l"­

it r~:t;,um .. xl,. l:me du.<;.tm: proc~"1un.'~. ,i'8~. t.:On~ 

iu:: dri,-~"-. :i.rtd ck·s1r.n:iu·,f t:.:11!',truc.'t.:!11n :i.t.:Cct,, 

routes; 

• l'\or:iicaoun f1'fi'•Cl~dun-.. t"cr :a.dj::u en, pto1x.·t1lt.'S 

:m.d public s.:iicti.· pcn,o,md tt:)!:l!"dnw: when m.1i•11" 
ddin:-ric.-~. dt:niurs. -:ind. line clo,-un.',- ,, ill 1>cn1r. 

• l...ocu,, m tifnin:-..uucuon !'t.;1~1,~: an:.1.<. :"or 
m:it~--02.!c.. r:Xjtllr,m,·nt, 2:ld n :fnc.k·(, 2~ :i.rt :;ipprnn·d 

l. >1::::1::on. 

• A pruo.·~~ for 1-e~pi,m:liP.'<! ti\ ::z:nd ;r·,":ktn :o!, 
Cl ¢Tlpl:cntl'! flnU . .l.-"lmt. 1\) con<;tt"JCtton :u:"'J\"lr>.·, 

tr.dud:r~ idt:rnifi<"~do11 of 2r1 :,n:l!te C(•l!lpLun! 
O'ta1'~(:r. T6.: m2r:t3;:':\'I shall d<-'tC::::n:ir,t' tt'c c:1u~e 

,if th,: c:ompl2.::'lt:o; -.c~d ~h:tli t::1.la• ll:t•mrt ::u:. ti1,n ;() 

c.orTrTt th(' pr-obkm. P!~!ln~.n~~ 2n1.I i'"J ,n:1~! .<-h~ll bt.· 
111ii1rn,::d u bo ~he '.\l:u12r.i:1· " pn111· to '11:::- 1~~U3.1~1:c 

, ,fr.ht' hnt ~rnm i~"'tl(.'d hr Blii.ldm.l! ~-r-1 in~. 

• f•n-,,"?,r<,~ t"or .1.ccwnm<.d:iti(,r, .~f p~.:<le:1-m:a.n Ht-w . 

• Vn,n, 111n ftn p-nl.:m\~ m:.1.n:t.!,':rm:n t J.n<I :<op:.<:~((); 
..JI cnr, \t::uc~a!! ",,rL:c r.: :v ::-n.,un du.r 

co~:,.trucwo m wo11:tr, do no; p:irl..: m o n 5ttti:.:t 

!:p>.t:\:~ 
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ADMINISTRATIVE DRAFT 
CENTRAL KlTCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT 

MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST 

MITIGATION MEASURE 
I

. One-ti:nM o r 1· R.cirponsiblc for I Responsible I Form ofVeri.6cation 1· 

On~ao~ lmplemenurion fur Verification 

During Sicc Demolition and Project Cons rrucrion - contir.mcd 

• .,\ny d.:'.l!l'l.ii,re If) ,he su-cc Cl~ by he2x·y 
t..-quipm~n!,, or.;;., 2 resuJr ol th!.< con!'\ll'Ucnon, 

~h:Ul he- rcrn.in.>t!, :u the ap;,lic.1.ra:~ ~3P:.>::lS<', 

\I.1th.in one ~·cc.k ur· 1h1: 0Cc1.II.cnce nt the darna)..'I.: 

(or t.·.,,ci;:,;~in: wc;u), unlc., fun11cr 

d.un~-e/~ccs...;in: '.l"t!"l.r m.:.., · c:untinu~ m such 
c:c;c, repair sh.3..U uct.i.u f>ri<'r ,<, i$su.a.nce 1)! 1 tlr.:U 
msprcrio;; <if ,h~ bw!dL"-2 r~nnii. AlJ d:i.m~e :-h:.i, 
1..< :t thr,:at to puhJ1c hc:~th nr ~te~ ,-h:tl! he 

rcp:rued 1mmcili!l;d\'. ·rhc i:trc:cr !>h:ill be 1~<.ron.,d 

en )U .. o ,nWann pi.ior ifl t.hl.' TIC'\\ con:-"truC.nt ,a 3., 

ot:ili)j~fu!d b,· the <:ir: 8u;.ldmt !o:-pcct11r and/t)r 
photu Jucw11e:1 t...at.i()ll, at 1hc 3pplicmr°i;: c:i..p::n.te~ 

bet"1,rc ?.he is;sua."lcc of 1 Ccrtiiic-~1t'.' i•i (>ccup:1ncy. 

• Any hei.vy r::quipl"nent bmu~t to th< 
co:-L-:.:-ructiun s.ite 4:ill be tl':lf'._slp(Jth::d by ,ruc.k • 

..... hen! fr2...;ible... 

• No r.~a.Tili<:.. i,r t,1wpmc1H •h:.i.l! he ,;on:•d c):~ 1hc 

tl"'.h·ded n~.1d'.l.·:1.:-- :1.~ ~~J· cin~t!" . 

• Pr!,1t 1,, c11m.T.TI.10;1in~ :1 p,in.~hle ti,Jcr bohtt'lP.d 
:;. ~hi:-: lx,x sh.all b~ i..1~?:ilk-d on the :mt:, ::111d 
pnip<-rl~- m:unt~inr.d thr,;u:,.;, pro;t·<t n"11~tp !t•tiun. 

• .,.\ll cqu.tpmem sh:&.11 be: c:-4uipp,.:-.!. " 1Li-i muf!lc:rs. 

• Pra,u u , 1hr: c."""f~d (if ,·:K'h w111l.. d. l~- du r-i.1~ 

c,,n...:uuc-d,,n, th,· c:11: ,1 1'1.C;t)r t)ret,n~:.1.c,11'!- ,h:l.!I 

pi~:k up .1.nd r,ruf1,:rh· d1:-.p1 ;~e ,,r· :ill !.un·r H'.:(.dnr~ 

fn•m or n::ktt'<I m du:- rrl)icet, whC't!·wr .k,('.'JH'li c,n 

.J1t: pnipc1ty, :.\·Jthin th! puh!ic f"l~;ht:<. Pi: \,,--:!~• o r 
pr<)j:,c,iics. ni :.1&:.1.1.:c:n? or nc:trby :ic~hl:,.:,r,. 
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EXHIBIT E 

MEMORANDUM OF COMMENCEMENT DATE 

This MEMORANDUM OF COMMENCEMENT DATE is dated , 201_, and is 
made by and between Overaa/Tulum/Eclipse Joint Venture ("Developer"), as Lessor, and 
the Oakland Unified School District ("District"), as Lessee. 

1. Developer and District have previously entered into a Facilities Lease dated as of 
_____ , 2017, (the " Lease") for the leasing by Developer to District of the Project Site 
and Project in Oakland, California, referenced in the Lease. 

2. District hereby confirms the following: 

A. That all construction of the Project required to be performed pursuant to the 
Facilities Lease has been completed by Developer in all respects; 

B. That District has accepted and entered into possession of the Project and now 
occupies same; and 

C. That the term for the Lease Payments under the Facilities Lease commenced on 
________ , 20_ and will expire at 11:59 P.M. on , 20_. 

THIS MEMORANDUM OF COMMENCEMENT DATE IS ACCEPTED AND AGREED on the 
date indicated below: 

Dated: ______ , 201_ 

Oakland Unified School District 

By: -------- ------

Name: 

Title : 
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Overaa/Tulum/Eclipse Joint Venture 

By: ______________ _ 

Name: 

Title: 

Page E 1 



EXHIBIT F 

CONSTRUCTION SCHEDULE 

Attached is a detailed Project Construction Schedule with a duration no longer than the Contract Time, and with 
specific milestones that Developer shall meet. 

[To Be Attached.] 
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EXHIBIT G 

SCHEDULE OF VALUES 

Attached is a detailed Schedule of Values that complies with the requirements of 
the Construction Provisions {Exhibit "D") and that has been approved by the 
District. 

[To Be Attached.] 
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EXHIBIT H 

PROJECT LABOR AGREEMENT 

Attached is the Project Labor Agreement applicable to this Project, which 
Developer and its subcontractors agree to be bound. 
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PROJECT LA80R AGRE EMENT 

fOR Titf 

OAKLAND UNIFIED SCHOOL DISTRICT 

And 

Building and Con•tructton Tradu Council of Alameda County, AFL-CIO ("Councll") 
And Afflllated Loail Union Sign atories 

PREAMBLE 

This Agreement Is made and entered ,nto by and between the Oakland Unified School 
District ("OUSD" or "DlstrlctN) together with contractors and subcontractors who shall 
become signatory to this Agreement by ~lgnlng the "Agreement To Be Bound'' (Addendum 
'A"), ("Contnictor/Employer(s)"), and the Building and Construction Trades Counctl of 
Alameda County, AFL·CIO CCouncil") and ,ts affiliated Local Unions signatory hereto 
("Union(s}") . 

The purpose of thl!i Ag~ment 1s to promote emclency of construction operations for capital 
projects funded by OUSD, including but not limited to Fund 2l·Measure 6, Fund JS-County 
School Facilltles fund, Fund 25-Developer f-ees, State Prop 39 , and OUSD Measure J New 
Construction and Modernization Projects, by providing for the orderly and peaceful 
settlement of labor disputes and grievances without strikes, work stoppages or lock outs, 
thereby promoting the public interest in assuring the. timely and economica l completion of 
the Project. 

The relevant skilled work force requirements d~cnbed in Education Code section 1740 7 5 
a~ that statute rel11le$ to the commitment that a skilled and trained workforce will be used 
to perform the ProJect(s) , Is deemed to have been established by any Contractor becoming 
a signatory to this Agreement. 

RECITALS 

WHEREAS, the timely and successful romplet ,on of ttl€ ProJW 1s of t he utmost importance 
to the District; and 

WHEREAS, large numbers of workers of various sk ills will be required in the performance of 
the construction work, Including those to be represented by the Unlon{s) signatory to this 
Agreement employed by Contractor/Employcr(s) who are also signatories to this 
Agreement; and 

WHEREAS, it Is recognized that on a project of thi s ma9nlt ude with mult iple contractors and 
b,ir9ainlng units on the job s,te at the same t ime over an extended ~rlod of time, the 
potential for wonc disrupt ion I!> substantial w1thoot an overriding commitment to maintain 
continuity of work ; and 
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WHEREAS, the interests or the general public, District, the Union(s) and 
Contractor/Employer(s) would be best !.erved if the construction work proceede<:I In an 
orderly m,mner without disruption because of strikes, sympathy strikes, work stoppages, 
picketing, lockouts, slowdowns or other Interferences with work; and 

WHEREAS. the Contractor/Employer(s) and the Union(s) des1~ to mutually establish and 
stabilize wages, hours and wori{ing conditions for the workers employed on the Project by 
the Contractor/Employer(s), and further, to encourage dose cooperation among the 
Contractor/Employer(s) and the Union(s) so that a satisfactory, continuous and harmonious 
relationship will exist among the parties to this Agreement; and 

WHEREAS, the parties agree that one of the primary purposes ot this Agreement is to avoid 
the tensions that might arise on the Project if union and non-union workers of different 
employen; were to work side by side on the Project thereby lending to labor disputes that 
could delay completion of the Project; and 

WHEREAS, this Agree~nt Is not Intended to replace, interfere with, abro9ate, diminish or 
modify existing local or national collective bargaining agreements in etfect during the 
duration of the Project, insofar as a legally binding agrttment exists between the 
Contr&etor/Employer(s) and the artected Union(s), except to the extent that the provisions 
of this Agreement are inconsistent with ~Id collective bargaining agrttrnents, in which 
event, the provisions of this Agreement shall prevail; and 

WHEREAS, the contract(s) for construction work on the Project will be awarded In 
accordance with the applicable provisions of the California Public Contract Code and the 
District's Local Business Utilization policy; and 

WHEREAS, the District desires to provide construction training t1nd employment 
opportunities for OUSD graduates and residents of Oakland through apprentice and pre· 
apprentice progrnms; and 

WHEREAS, the parties to this Agreement pled~ their full good faith and trust to worl{ 

towards a mutually satisfactory completion or the Project; 

NOW, THEREFORE, IT IS AGREED BETWEEN ANO AMONG THE PARTIES HERETO, AS 
FOLLOWS: 

ARTICLE 1 

PEFINmONS 

1.1 ·01str1ct· means the Oakland Unified School District. 

1.2 ·A(Jreement· means this Project uibor Agreement and all Addenda attached hereto. 

1.3 ·Agreement To Be Bound· means the document , as set forth In Addendum A hereto, 
that fe<mally b4nds the Contractor/Employer(s) to comply with all the terms and 
conditions of this Agreement and that operates as a pre-condition to performing 
work on the Project . 
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1.4 • Apprentice· means an individual registered and partictpating as on apprentice in a 
Joint Labor/Management Apprenticeship Program approved by the Slate of 
California, Department of lndustnal Relations, Division of Apprenticeship Standards. 

l. S ·completion· of work on a project means that point at which the District has 
determined that the work to construct the project Is tn all respects 100% complete 
and th;,t all contract drawings, warranties, certificates, manuals and data have been 
submitted and training completed In accordance with the contract documents. 
Division or State Architect approval Is not required for a determining that i, project Is 
complete . 

1. 6 "Construction Contract· menns the public works or improvement contract(s), 
including design-bid-build, de519n-build, lease-leaseback or other contracts under 
which construction of the Project Is done, which will be awarded by the District llnd 
which are necessi,ry to complete the Project, including subcontracts at any tier. 

1.6 "Contractor/Employer{s)" means any individual, nrm, partnership or corporation, or 
combination thereof. including joint ventures, and their successors and assigns, that 
is 3n independent bus,ness enterprise and enters into a contract with the District or 
any of ns contractors or subcontractors at any lier, with ~pect to the construct ion 
of any part of the Project under contract terms and conditions approved by the 
District and which Incorporate this Agreement. 

1. 7 ~coordinator# means a designated Agent(s) of the dist net with authority to act 
pursuant to this Agreement. 

l . 7 "Council" means the Building and Construction Trades Council of Alameda County, 
AFl-CIO. 

1.8 • Master Labor A9reement" (.Ml.A·) means the Master Collective 8ar9"ln109 
Ag~ment of e.,ch craft Union(s) signatory to this AtJreement. Incorporated herein 
by reference, of which a copy or the most current version, Including llny 
amendments shall be made available the District upon request. 

1.9 "Project" means i, work of improvement for the construction of projects described In 
section 2. 3. 

1.1 O •5o1e Operator" ~ans a licensed contractor with no employees and exempted by 
the Contractor's State License Board from the requirement to carry wor1cers' 
compensation Insurance. (See: Ci!J/iforn/11 Business and Professions Code section 
7125.) 

1.11 "Trust Fund(s)" means an agreement for an established vacation, pension or other 
form of deferred compensation plan, apprenticeship, health b<!nefit, and worker 
protection and assistance funds eslabllshed by an applicable Master Lllbor 
Agreement. 

1.12 ·union(s)" me.ans the Building and Construction Trades Council of Ala~da County, 
AFL·CIO and any affiliated Labor Organization signatory to thl5 ~r11ement, acting on 
their own behalf and on behalf of their respective affiliates and member 
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organizations, whose names are subscribed hereto and who have through their 
omcers executed lhis Agreement. 

1.13 "Oal<iand Resident" means any Individual who ot any time during the Projects' 
construction can certify through a utility bill, or other similar means acceptable to the 
parties to this Agreement. that the Individual resided within the boundane5 of the 
Oakland· Unified School D1stnct on the date of such ~rtlllcatlon and the efff!ctlve 
date ol this Agreement. 

1. 14 "District Graduate· 1s a person who attended school In Oakland, has a high school 
diploma or equivalent credential, and currently resides within the boundaries of the 
Oakland Unified School District. 

ARTICLI! 2 

SCQPf OF AGREEMENT 

2. 1 Scope : The District will apply this Agr~ment as a contract specification to the award 
of all construction contracts as !.pecltlcally defined herein under this Artide 2 of this 
Agreement. 

2.2 Parties: The Agreement shall apply and Is limited to all Contractor/Employer(s) 
performing or subcontracting work on the Project (including subcontractors al any tier), the 
District, the Council and the Union(s) signatory to this Agreement, acting on their own 
behalf and on behalf of their respective affillat~ and member 0'9anm1tlons 1 whose names 
are subscribed hereto and who have through the11" officers executed this Agreement. 

2.3 ProJect Description : AJI 01stnct pubf1c work construction projects ("ProJect(si-) 
contract~ by the District funds. The Dlstrtct may exclude, at Its discretion, up to 5% of all 
capital funds avellable to the District for Its Projects during the term of this A9reement. It is 
expected that the appl ication of this 5% exclusion will not disproportionately affect any one 
craft. This exclusion will be reviewed by the Parties on an annual basis as requested by 
either Party or during an agenized JAC meeting. 

2.4 Covered Worlc: This Agreement covers, all site preparation, surveyln9, construction, 
alteration, demolition, Installation, paintln(.l. Improvement or repair of buildings, structures 
and other works , and related activities for the Project, Including geotechnlcal and 
exploratory drilling conducted after bid, temporary HVAC, landscaping and temporary 
fencing, 1ns~llat1on of modular office systems when associated with a covered project, and 
that is within the crafl Jurisdiction of one of the Union(s) and whiCh Is directly or Indirectly 
part of the Project , lnduding, without !Imitation to the following exampl~. pipelines 
(induding those in linear corridors built to serve the project), pumps, pump stations and 
start-up ., .On-site work includes work done for the Project in temporary yards, dedicated 
sites, or areas ltdjecent to the Project, and at any on-site or off-site batch plant constructed 
solely to supply materlnls to the Project. This scope of work includes all on-site soils and 
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materials testing and inspection, where sudl testing llnd Inspection is a dasslfia,tlon in 
which a prev&1Un9 wage detennlnatlon has been published . 

2.4.1 This A9r-ment shall apply to any start-up, calibration, commissioning, performance 
testing, n!patr, operational revisions to systems l!nd/or subsystems performed on 
covered work after Project Completion, unless the co11ered work It is performed by 
District employees. 

2.4 .2 This Agreement covers all on-site fi,brication work over which the District, or its 
contractor(s) or subcontractor(s) possess the nght of contro l (1nduding work done 
for the Protect in any temporary yard or arH established for the Project .). 
Additionally, 1t is agreed hereby that this Agreement covers any off·site wori<, 
indudlno fabrication wor1c: necessary for the ProJect defl~d herein, that is covered by 
a current MLA or local adoenda to a National Ag~emenl of the applicable Union(s) 
that is m effect as of the execution date of this Agreement. 

2.4.3 The furnishing of supplies, equipment or materials which are stockpiled for later use 
shall not be covered by this Agreement. However, construction truckini;i work, such 
as the delivery of ready-mix, asphalt, aggregate, sand or other fill material which are 
incorporated Into the construction process as well as the ort·hauling of debris and 
excess fill, material and/or mud, shall be covered by the terms and conditions of this 
Agreement . 

2.4 . 5 It Is agreed that the District shall require all Contractors of whatever tier who have 
been awarded contracts ror work covered by this Agreement, to accept and be bound 
by the terms and conditions of this Project Agreement by executing the Letter of 
Assent (Attachment A) prior to commencing work. The District shall essure 
compliance with this Agreement by the Contractors . It 1s further a9reed that, where 
there is a conflict, the terms arnl conditions or this P-roJect Agreement shall 
supersede and override terms and condltiOfls of any and all other national, area, or 
local collective bargaining agreements, except that worlc covered by this Agreement 
within the following craft Jurisdictions shall be performed under the terms of their 
National Agreements as follows: the Nn Articles or Agreement, the National 
Stllck/Chimney Agreement, the National Cooling Tower Agreement, and the National 
Agreement of Elevator Constructors, and 1my Instrument callbratlon work and loop 
checking shall ~ performed under the terms of lhe UA/IBEW Joint National 
Agreement for Instrument and Control Technicians, with the exception that Artldes 
V, Vl and XI of this Agreement shall apply to such wori<. ll ts under..tood that this, 
together with the MLAs, is a self·contained, stand alone, A9rt?ement and that by 
virtue of ha111ng become bound to th is Project Agreement, neither the District nor the 
Contractors will be obligated to sign any other local, area, or national lt(Jreement. 

2 . 5 The on-site Installation or application of all Items shall be performed by the craft 
hav ing jurisdiction over such woric as set forth under the provisions or this 
Agreement; provided, however, it is re«>Qnized that Installation or specialty items 
which may be tum1shed by the owner or the PToject or a contractor shall be 
performed by constn.ictlon persons employed under this Agreement who may be 
directed by other personnel In a supervisory role. 
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2.6 After Installation by the Contractor(s) and upon the Issuance of a notice or flnal 
completion or formal cteceptance of a portion of the project or a building system by 
the District, 1t is understood, the District reserv~ the right to perform start-up, 
openstton, repair, maintenance or revision or equ ipment or systems with c.-mployees 
of the District . If required, the service representative may make a fmal check and 
may direct on site crartworkers, covered by this agreement, to make any necessary 
repa i rs to protect the terms of a manufacturer's guarantee or warranty prior to start­
up of a piece of equipment. 

2. 7 It 1s expressly agreed and understood by the parties hereto that the District shall 
have the rt9ht to purchase material and equipment from any source, e)(cept where 
limited by this Agreement, aoo the craftspersons will handle and Install such material 
and equipment. 

2.8 Exclusions. The following shall be excluded from the scope of this Agreement : 

2.8 .1 The Agreement is not Intended to, and shall not affect or govern the award or 
publlc works contracts by the District which ero not Included in the Project. 

2.8.2 The Agr~ment shall not apply to a Contnsctor/Employer(s) ' non-construct•on 
era~ employe~. Including but not limited to executives, managerial employtts, 
engineenn9 employees and supervisor!, above the level of General Foreman (exct'!pt 
those covered by existing MLAs), staff engineers or other professional eng1n4eers, 
administrative and management. This Agreement shall not apply to Professional 
Services so long as the work performed is not subject to Prevailing Wage 
classifications. 

2 .8 .3 This Agrttment shall not apply to any won< performed on or near or leading 
to the sitt'! of work cove~ by this Agree~nt that 1s undertaken by state, 
county, city or other governmental bodies or their contractors; or by public or 
private utlllties or their contractors. 

2.8.4 Off-site melntenance of leased equipment and on·site supervision of such 
work; 

2.8.S The District shall not be requl.-.d to comply with this Agreement for any work 
performe,d with Its own forces as permitted by the Public Contract Code and 
Educatloo Code . 

2.9 Ai'.fard of CQOlc<l.i.:l s: It is understood end agreed that the District shall have the 
absolute r ight to select any qualified bidder for the award ol contracts under this 
Agreemen t , and In accord with the District's Local Business Polley . The bidder need 
only be w ill ing, ready and able to execute and comply with this Agreement. 
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ARTICLE l 

EFFECT OF AGREEMENT 

3.1 By executin<J the Agreement, the Union(s) and District agree lo be bound by each 
and all of the provisions of the Ai;;ireement. 

3.2 By accepting the award of a construction contract for the Project, whether as 
contractor or subcontractor, the Contractor/Employer(s) agrees to be bound by each 
and every provision of the Agreement and agrees that it will evidence Its acceptance 
prior to the commencement of work by executing the Agreement To Be Bound In 
the form attached hereto as Addendum A. 

3.3 At the time that any Contractor/Employer(s) ente~ into a subcontract with any 
subcontractor providing for the performance of a construction contract, the 
Contractor/Employer{s) shall provide a copy of this Agreement to said subcontractor 
and shall requlre the subcontractor as a part of accepting an award of a construction 
subcontract to agree in writing to be bound by each and every provision of this 
A11reement prior to the commencement of work. The obllgations of a 
Contraclor/fmployer{s) may not be evaded by subcontracting. 

3.4 Each Contractor/1:mployer(s) shall give written notice to the Union(s) of any 
subcontract Involving the performance of work covered by this Agr~ment within 
either seven {7) days of entering such subcontract or before such 
Contractor/Employer(s) commences work on the Project, whichever occurs first . 
Such notice shnll specify the name, address, phone number, and the Callfornla State 
license Board license number of the Contractor/E.mployer(s). Written notice at a Pre­
Job Conference shall be deemed written notice under this provision for those 
Contractor/Employer(s) listed ,rnd present at the Pre-Job only. 

3.5 The provisions of this Agreement, Including MLA's, sMII apply to the work covered by 
this A9reement, notwithstanding the provisions or any other local, crea and/or 
national agreements which may conmct with or differ from the terms of this 
Agn!'ement. Where a subject covered by the provisions or this Agreement is also 
covered by a MLA, the provisions of this Agreement shall pr-evail. Where a subject 1s 
covered by the provisions of a MLA and is not covered by this Agreement, the 
provisions of the MLA shall prevail. 

3 .6 (a) With regard to any Contractor/Employer(s) that Is Independently signed to any MLA, 
this ProJect Labor A9reement shall in no way s.upers.ede or prevent the enforcement 
of any subcontracting dause conta ined In such MLA. except as specifically set forth in 
subs.ectlon (b) of this Section 3.6. Any such subcontracting ~use in en MLA shall 
remain and be fully enforceable betw~en each er.art union and its signatory 
employers, and no provision of this Project Labor Agreement shall be interpreted 
and/or applied in any manner that would 9ive this Project Labor Agreement 
precedence over subcontracting obligations and restrictions that exist between craft 
unions and their respective signatory employers under an MLA, except as specifically 
set forth In subsection (b) of this Section 3.6. 
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(b) If a craft union (hereafter ·Aggneved Union") believes that an assignment of wor1c on 
this Project has been made Improperly by a contractor or subcontractor, even If th!'lt 
assignment was as a result of another craft union's successful enforcement or the 
subcontracting clause In its Ml.A, as permitted by subS<>Ctlon (a) of this Section 3.6, 
the Aggrieved Union may submit a daim under the jurlsd1ctlonal resolutlon process 
contained In Article 6 of this Pl.A, and the decision rendered as part of that procr;ss 
shall be enforceable to re<iulre the contractor or subcontractor that made the wor1c 
asslgnment to assign that work prospectively to the A.Qgrleved Union. An award 
made to a craft union under the subcontract!~ clause of its MLA, as permitted 
pursu11nt to Section 3.6 (.,) of this Article, shall be valid and fully enforceable by that 
era" union unless it conflicts with a jurisdictional aw!'lrd made pursuant to this 
Agreement. If the award made under the MLA conflicts with the jurisdictional award, 
the award of any damages under the former shall be null and void ab inltio. 

ARTICLE 4 

RElATlONSHlP BEJWE,EN PARTIH 

4. I This Agreement shall only be b1ndin9 on the signatory parties hereto, their 
succttsors and assigns, and shall not apply to parents, afflliales, subsidiaries, or 
other ventures of any such party. 

4.2 Each Contractor/Employer(s) shall alone be liable and responsible for its own 
lndlvidual acts and conduct and for any breach or alleged breach or this Agreement. 
Any alleged bre11ch of this Agreement by a Contractor/Employer(s) or any dispute 
between the Union(s) and the Contractor/Employer(s) respecting compliance with 
the terms of tnis Agreement, shall not affect the rights, liabllltles, obligations and 
duties between the signatory Unlon(s) and each other Contractor/Employer(s), party 
to this A9n!'ement . 

4.3 It 1s mutually agr~d by the parties that any liability of a Union(s) shall be several 
and not Joint. Any alleged breach of thl!> Agreement by a signatory Unlon(s) shall not 
affect the rights, liabilities, obllgatlons and duties between the 
Contractor/Employer(s) and the other Unlon(s) party to this Agreement. 

4.4 It 1s reco9ntzed by the parties to this Agreement that the Contractor/Employer(s) 
are acting only on behalf of s.ald Contractor/Employer(s), and said 
Contractor/Employer(s) have no authority, either expressed, implied, actual, 
apparent or ostensible, to speak for or bind the District. 

ARTICLE 5 

NO STRIKES - NQ LOCKOUTS 

5.1 The Unlon(s), District and Contractor/Employer(s ) covered by the Agreement agree 
that for the duration of the Project : 

5. 1.1 There shall be no strikes, sympathy strikes, work stoppages, picketing, hand 
billing or otherwise advising the public that a labor dispute exists, or 
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slowdowns of any kind, for any reason , by the Unlon(s) or employees 
employed on the Project , at the job sHe of the Project becau~ or a dispute on 
the Project or on any other DiStrict construction projects otherwise exempted 
or excepted under Article 2 from this Agreement. 

5.1.2 As to employees employed on the Project, there shall be no lockout of nny 
kind by a Contractor/Employer(s) covered by the Agreement. 

5.1.3 If a master collectlvt' bargaining ngreement expires before the 
Contractor/Employer(s) com pletes the performance of the Construction 
Contract and the Unlon (s) or Contractor/ Employer(s) gives notice or demands 
for a new or modified mas;te r collective bart;1a1nln9 agreement, the Union(s ) 
agrees that it will not strike on woric covered under ttiis Agreement and ttie 
Union(s) and .the Contnictor/ Employer(s) a11ree that the expired master 
collective bargaining agreement shall continue In full force and effect for work 
covered under this Agreement until a new or modified master collective 
bargaining agreement is reached. If the new or modified master collective 
bargaining agreement provides that any terms of the master collective 
bargelning agreement shall be retroactive, the Contractor/Employer(s) agrees 
to comply with any retroactive terms of the new or modified master collective 
barQam1n9 agreeml!nt which are applicable to employees who were employed 
on the projects during the tntenm, with retroactive payment due within seven 
( 7) days of the effective dllte of the modified Master Agreement. 

5.1 .4 Withholding employees for failure of a Contractor/Employer(s) to 
tender timely Trust Fund(s) contributions as required In accordzmce with 
Article 16 and/or for failure to t,mely meet Its weekly payroll Is not a vlolatlon 
of this Article 5; however, the Union(s) shall give the affected 
Contractor/Employer(s) and t~ ()1stnct written notke seventy two (72) hours 
prior to the w1thhoidmg of employees when repeated failure to tender Trust 
Fund(s) contributions has occurred. There shall ~ forty-eight (48) hours' 
notice when repeated failure to meet weekly payroll has occurred, or when 
paychecks are determined to be nonnegotiable by a financial institution 
normclly recognized to honor such paychecks. For purposes of this section, 
repeated failure means failure to meet payrol l obllgnllons on at least 2 
separate occasions. Unlon(s) shall stop withholding employees within 24 
hours of Contractor/Employer curing ,ts contribuuon or payc:hedc violations. 

Should a Contractor/Ernployer(s} performing work on this Project be 
delinquent In the payment of Trust Fund(s) contributions required under this 
Agreement, the Unlon(s} may request that the general 
Controctor/Employer(s) issue Joint checks pnyable to the 
Contrector/Employer(s) and the appropriate employee benefit Trust Fund(s), 
on behalf or the employee(s) until such delinquencies are satisfied. Any Trust 
Fund(s) clalmtng that a Contrltctor/Employer(s) is delinquent In its fringe 
benefit contributions to the Trust Fund(s) will prov1de wrtlten notice o( the 
alleged delinquency to the affected Contractor/Employer(s), with copies to the 
General Contractor/Employer(s) and the District . The notice will indicate the 
amount of delinquency asserted and the penod thet the delinquency covers. 
It Is agreed, however, with respect to Contractor/Employcr(s} delinquent In 
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trust or benerll contribution payments, that nothing in this Agreement shall 
affect remedies available under the MLAs. If the General 
Contractor/Employer(s) Is delinquent In the payment of Trust Fund(s) 
contributions for covered wor1< perionned on this project, the General 
Contractor/Employ~s) agrees that the affected Trust Fund{s) may place the 
District on notice of such delinquencies and the General 
Contractor/Employer(s) further agrees that the District may withhold 
payment, tn whole or tn part, until the del!nquency is sat1sfied . If the 
delinquency remains unsatisfied for more than 30-days, District shall be 
authorized to issue Joint checks to the General Contr11ctor/Employer(s) and 
the Trust Fund(s), on behelf of the affected employee(s). This withhold 
and/or joint check Issuance shall be the only remedy 11vlllh1ble to either the 
Unlon(s) or Trust Fund(s) under this Agreement. The aggrieved Union(s) or 
Trust Fund(s) herein llgree not file a stop payment notice pursuant to Civil 
Code section 8100 et seq., unless the District fails to withhold payment or 
Issue joint checks as specified herein, provided, however, that the District 
shall have 30 additional days from the delinquency withhold to process the 
Joint check warrants . 

5.1. S If the District contends that any Union has violated this Article, It will 
notify in writing (Including email) the Secretary-Treasurer/Business 
Man~er/Senior Executive of the Council and the Senior Executive of the 
Union, setting forth the facts alleged to violate the Article, prior lo instituting 
the expedited arbitration procedure set forth below. The Council will 
lmmedl11lely use his/her best efforts to ,.,use the cessation of any vlolatlon of 
this Article, Including the release of any improperly rn~d !>lop payment notice. 
The leadership or the Union wl!I Immediately notify the membership of its 
obligations under this Article. 

5.2 ~tl.>:d Arbitration : Any party to this Agreement shall ,nstltute the following 
procedure, prior to Initiating any other action at law or equity, when a breach of this 
Article Is alleged to have occurred: 

5.2. J A party Invoking this procedure shell notify Bob Hirsch, as the permanent 
Arbitrator, or, Barry Winograd, es the alternate Arbltr11tor under this 
procedure . In the event that the permanent Arbitrator Is un11vllllable at any 
time, the alternate will be contacted. If neither Is available, then a selection 
shall be made from the list of Arbitrators in Article 11.2.2, Step 5. Notice to 
the Art>1tr4'tor shall be by the most expeditious means av111lable, with notices 
by facsimile, email or telephone to the District and the party alleged to be In 
violation, and to the Council and Involved Joe.al Union(S) If a Union(s) is 
alleged to be in violation . 

5.2 .2 Upon receipt of said notice, the District will cont.act the designated Arbitrator 
named above or his alternate who will attempt to convene II hearing within 
twenty-four (24) hours If It Is contended that the violation st lll exists. 
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5.2 .3 The Arbitrator shall notify the parties by facsimile, email or telephone of the 
pince and time for the hearing. Said hearing shall be completed in one 
session, which, with appropriate recesses at the Arbitrator's discretion, shell 
not exceed twenty-four (24) hours unless otherwise agreed upon by all 
parties. A failure of any party to attend said henr1ngs shall not delay the 
hearing of evidence or the issuance of an award by the Arbitrator. 

5 .2.4 The sole issue at the hcarin9 shall be whether or not a violation of Article 5, 
Section 5. 1 of the AQreement has occurred . The Arbilrntor shal: have no 
authority to consider any matter of justification, explanation or mitigation or 
such violation or to awnrd damages, which issue Is reserved for court 
proceedings, If any. The award shall be issued in writing within th~ (3} 
hours after the close of the hearing, and may be Issued without a written 
opinion. If any party desires n written opinion, one !".hl!II be Issued within 
fifteen (15) days, but Its Issuance shall not delay compliance with or 
enlorcement of the award . The Arbitrator may order cessation of the violation 
of this Article and other appropriate relier and such award r.hall be served on 
all parties by hand or certified mail upon issuance. Should a party found in 
violation of this Artide fall to comply with an Arbitratw's award to cease the 
vlolat1on, the party in v101auon shall p.,y to the affected party as llquldated 
damages the sum of ten thousand dollars ($10,000.00) per shift for which It 
f~lled to comply, or portion thereof, until such violation ts ceased. The 
Arbitrator shall retain Jurisdiction to resolve any disputes re<;iardlng the 
liquidated damages claimed under this section. 

5.2.5 Such award may be enforced by any Court of competent jurisdiction upon the 
flllng of this Agreement and all other relevant documents rehirred to above in 
the following manner. Written notice of the filing of such enforcement 
proceedings shall be given to the other party . In the proceeding to obtain a 
temporary order enforcing the Arbitrator's award as Issued under Section 
5.2.4 of this Article, all parties waive the right to a hearing and agree that 
such proceedings may be ex parte . Such agreement docs not waive any 
party's right to participate In a hearing for a final order or enforcement. The 
Court's order or orders enforcing the Arbitrator's award shall be served on all 
parties by hand or delivered by certified mall. 

5.2.6 Any rights created by statute or law governing arbltrzillon proceedings 
1ncon!'.lstent with the llbove procedure, or which Interfere with compliance, 
are waived by the parties. 

5.2.7 The fee!> and expens~ of the Artlltrator sh1tll be divided equally between the party 
1nst1lutlng the arbitration proceedings provided 1n this Artlde 4'nd the party all~ to be m 
breach of its obhoat,on under this Arti~. 

ARTICLI! e 

WQRK ASSIGNMENTS ANO JURISDICTIONAL DISPUTES 

6. l The assignment of Covered Work will be solely the responsibility of the 
Conlractor/Employer(s) performing the work involved ; and such work nsslgnments 
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will be In accordance with the Plan for the Settlement of Jurtsdictlonal Disputes In the 
Construction Industry (the "PlanN) or any successor Plan . 

6 2 All jurisdictional d isputes on this Project between or omong the Union(s) and the 
Contractor/Employer(s), Pl!rt!cs to this Agree~nt, shall be settled and adJusted 
i,ccordtng to the present P1an establlshed by the Buildin(ji and Construction Trode-5 

Dl!partment, or any other plan or method of procedure that may be adopt~ In the 
future by the Building and Construction Trades Department . Decis,ons rendered 
shall be final, binding and conclusive on the Contractor/Employer(s) and Unlon(s) 
parties to this Agreement. 

6.2. 1 lf a dispute arising under this Article involves the Northern California 
Carpenters Regional Council or any of Its subordinate bodies, an Arbitrator 
shall be chosen by the proc~ures specified In Article V, Section S, of the Plan 
from a list composed of John Kagel, Thomas Angelo , Robert Hirsch, and 
Thomas Pagan, and the Arbitrator's hearing on the dispute shall be held at 
the offices of the California State Building and Construction Trades Council tn 
Sacramento, California, w1th1n 14 days of the selection of the Arbitrator. All 
other procedures shall be as specified in the Plan . 

6.3 All jurlsdlctlonal dtsput~ shall be resolved without the occurrence or any strike, work 
stoppage, or slow-down of any nature, and the Contractor/Employer(s) ' assignment 
shall be adhered to until the dispute Is resolved . lndlvlduals violating this Section 
shall be subject to Immediate discharge . 

6.4 Each Contractor/Employer(s) shall conduct a Pre-Job Conference with the Councll 
prior to commencing Covered Work. The Primary Employer and the District will b€ 
advised In advance of all such conferences and may participate tf they wish. Pre-job 
conferenc~ for different Contractor/EmployM(s ) may be held together. 

ARTlCLIE 7 

PBE-JQQ CQtffER.ENCES 

7 .1 Prior to the commencement or any Project Work , the Prime Em ployer shall notify the 
Council of the need to convene a preconstruction conference . Such conference shall 
be held In a timely manner a minimum of seven (7) days prior t o the commencement 
of each and every construction phase or ronstruction contract for the Project . The 
preronstruction conference shall be ainducted by the Council and held at a location 
selected by the Council. Such preconstrvctlon conference shall be attended by a 
representatrve each from the partidPl!Uno Contractor(s) and Union(s) and the Prime 
Employer . 

7.2 All Contractor(s) at all tiers that are reqwred to participate in the preconstructlon 
conrerence shllll be prepared to make Cran nssl9nments of work and to discuss In 
detail all issues that may impact or are relevant to the particular constr\Jctlon won< 
being performed and shall Include, but not be llmlted to, the Informat ion as set forth 
below. 
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(a) A listing of e11ch Contracto r(s)'s scope of work , Including the estimated start 
and completion dates; 

(b) A listing of all sub-contractors performing wor1< under the direction of each 
Contractor(s) participat ing In the preconstruction ronference; 

(c ) The estimated number of creft workers required lo perform the work; 
(d) A copy of the signed Letter of Assent for each Contr8ctor(s); 
(e ) A listing or all Sole Operators performing work on the Project and subject to 

Arttcle 13.2 of this ~ reement. 

7. 3 Review Meetings • In order to ensure the terms of this A9reement are being fu lfilled 
and all concerns pertaining t o the Prime Contractor(s), the Unlon(s), and the 
Contractor(s) are addressed, the Prim e Contractor(s), General Contractor(s) and 
Secretary-Treasurer of the Cou ncil or designated representatives thereof shall meet 
on !!I periodic basis during the te rm or construction. 

ARTICLE 8 

MAttM1i f:l'Jf NI RIGHTS 
8.1 Consistent with the ML.As, the Cont ractor/Employer(s) shall retain full and exclusive 

authority for the management of t heir operations, including the right to direct their 
work force In their sole d1scretton. No rules , customs or practices shall be permitted 
or observed which limit or restrict production, or limit or restrict the working efforts 

of employees except that lowful manning provisions in the MLA sholl be recogn ized. 

ARTICLE 9 

WORK RULES 

9.1 Work rules shall apply "5 set forth tn the applicable MLA. 

ARTICLE 10 

JQINT AOMINISJRATIYE (;QMMIDEE 

10. l The parties lo this Agreement shall establish a four ( 4) person Joint Administrative 
Committee. This Committee shall be comprised of two (2) representatives selected 
by the District and two (2) representatives seiected by the Councll. The District and 
t~ Council shall designate alternates who shall serve 1n the absence of designated 
repre •nt.at,ves for any purpose contemplated by thiS Agreement. The .Joint 
Administrative Committee shall meet quarterly, or at the request of either Party to 
this Agrl!emcnt to review the implementation of the Agreement and the progress of 
the Projects. It shall be the responsibility of the Coordinator to convene and facllltate 
the quarterly meetings and l:lny other mN!ting!> requested by the Put1es . 

10.2 The Joint Administrative Committee shall appoint a Joint Administrat ive 
Subcommittee consisting of one District representative and one Unlon(s) 
representative for the purpose of convening to confer in an attempt to resolve a 
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grievance that has been flied consistent with Article 11. Any question regarding the 
me11n1ng, interpretation, or application of the provisions of this Agreement shall be 
referred directly to the Joint Administrative Subcommittee for resolution. The Joint 
Administrative Subcommittee shall meet as re-quired to resolve grievances by 
majority vote with such resolutions to be final and binding on all signatories of the 
Agreement. A failure of any party or parties to attend s.,id hearing shall not delay 
the heanng of evidence or Issuance of an award by the Joint Administrative 
Subcommittee, if such award Is made by a majority vote, and the hearing shell 
proceed ex parte. If the subcommittee Is unable to resolve the grievance, the 
grievance mey be referred in eccordance with Step 4 of Article 11. 

ARTICU 11 

G8l1YAt•U;1;PROCEPVB1i 
11 . l All disputes concerning the Interpretation and/or application of this Agreement which 

do not fall within the Article 5, No Strikes - No Lockouts procedure or Article 6, Work 
Assignments and Jurisdictional Disputes shall be govern~ by the following grievance 
and arbitration procedure. 

£;'1.lQJ..QyfJ!...G.uc,yances: All disputes involving discipline and/or discharge of employttS 
working on the Project shall be resolved through the grievance and arbltr11t1on 
'provision contained In the MLA for the craft of the affected employee. No employee 
working on the Project shall be d1sc1pllned or dismissed without just cause. 

11 2 Grievances between the parties; regarding Interpretation and/or application of th is 
Agreement shall be pursued occordlng to the following provisions: 

11.2 .1 A gn@van<e s.hall be considered null and V()jd rf not broooht to the attention of 

the party against whom thl! gnevance is filed within ten ( 10) working days 
after the grievance is alleg~ to have occurred txit In no event more than 
thirty ( 30) days after the charging party became aware of the event giving 
rise to the dispute. 

11.2 .. 2 Grievances between the parties regardiflg provisions of this Agreement shall 
be settled or otherwise resolved according to the following Steps and 
provisions: 

Step 1: A representative of the grievant and the party ~a inst whom 
the grievance Is flied shall meet and attempt to resolve the grievance. 

Step 2: ln the event the matter remains unresolved In Step l above, 
within five (5) working days, the grievance shall be r_educed to writing 
and may then be referred by the grieving party to the other party for 
discussion and resolution. 

Step 3: In the event that the ~present.au11es are unable to resolve the 
dispute within the five ( 5) working days af'ler Its referral to Step 2, 
~lther Involved party may submit the dispute w,thrn five (5) work ing 
days to the Joint Adminlstretlve Subcommittee established in Section 
10.2. The Joint Administrat ive Subcommittee '.ihllll meet within five (5) 
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working days after such referral (or such longer time as 1s mutually 
agreed upon by the representatives on the Joint Administrative 
Subcommittee) to confer in an attempt to resolve the grievance . If a 
Unlon(s) Is party to the grievance, re,;iardless of which party has 
initiated the gnevance proceeding, prior to the meeting or the Joint 
Administrative Subcommittee, the Union(s) shall notify its 

International UniOn Representatlve(s) , which shall advise both parties 
if it intends on participating in the meeting . The participation by the 
International Union Representative In this Step 3 meeting shall not 
delay the t ime set herein for the meeting, unl~s otherwise mutually 
agreed by the parties. If the dispute is not resolved by the Joint 
Administrative Subcommittee, It may be referred within five (5) 
working day!. by either party to Step 4 . 

At the time a grievance is submitted under this Agreement or any 
MLA, the Unk>n(s) may request that the District withhold and retain an 
amount from what is due and owing to the Contractor/Employer(s) 
against whom the grievance is filed; sufficient to cover the damages 
alleged in the grievance. should the Union(s) prevail. 

The amount shall be retained by the Dlstnct until such time as the 
underlying grievance olvtng rise to the retention Is withdrawn, settled, 
or otherwise res.olved, and the retai~d amount shall be paid to 
whomever the parties to the onevnnce shnll decide, or to whomever 
an Arbllrntor shell so order . 

Step 4 : Jn the event the matter remains unresolved In Step 3, either 
Party may request, within five (5) wori<lng days, that the dispute be 
submitted to arbitration. The lime limits set out In this procedure may , 
upon mutual ag~ment, be extended . Any request for arbitration, 

. reQuest for extension of time limrts. and agreement to extend such 
time limits shall be In writlno. 

Step 5 : The Part~s agree that the Arbitrator who will hear the 
grievance shall be selected from the following: Wllllnm Riker, Robert 
Hirsch, and Barry Winogred. The parties shall flip a coin to determ ine 
who shal l strike the first nome and shall then alternately strike names 
from the list and the last remaining name shall be the neutral third 
party Arbltn,tor who shall resolve the dispute in a final and binding 
manner . Should a Party to the procedure fail or refuse to participate 
In the hearing, if the Arbitrator determines that proper notice of the 
heanng has ~n given, said heartng shall proceed to a default award. 
The Arbitrator's award shall be flnal and binding on all Parties to the 
arbitration. The costs or the arbitration, indud,ng the Arbitrator's fee 
and ex~nses, shall be borne equally by the Parties. The Arbitrator's 
decision shall be confmed to the questlon(s) posed by the grievance 
and the Arbitrator shall not have authority to modify amend, alte r, add 
to , or subtract from, any provisions of this Agreement. 
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11.3 Grievances between a Unlon(s) and a Unlon(s)' sigrnttory Contractor/Employer(s) 
lnvol111ng interpretation or applic.,tlon °' the MLA !ihall be govemed by the 9ne11ance 
procedures conu,ined in the ML.A. 

ARTICLE 12 

!JtUON BECOS,i~lilON AN.p RE PRJ;Sl!NTATIQN 
12.1 The Contractor/Employer(s) recognize the Umon(s) signatory hereto as the sole and 

exclusive collectrve ban;1ainin9 representatives for all craft employees on the Project. 

12.2 The Contractor/Employer(s) shall require all employ (!S who work on a Construction 
Contract on or before eight day!> of consecutive or cumulative employment on the 
Project to comply with the appllcllble UnK,n(s)' security provisions, and to maintain 
compliance for the period of time they are performin9 work on the Project, which 
requirement shall be satisfied by the tendering of periodic dues and fees uniformly 
required to the extent allowed by lcw. Further, there Is nothing in this Agreement 
thllt would prevent non-union employees from joining the Union(s) . 

12 .3 Authorized representatives of the Union(s) shall have access to the site at all times. 
Such representatives shall comply with re.,sonable visitor Sllfety and security rules 
established for the ProJect. 

ARTICLE 13 

REfERRAL PROCESS 

13. The Union(s) shall be the primary source ot all cratt. labor employed on the Project . 
However, in the event ttlat an Oakland Certlflecl Local Buslne.ss Contractor has its own core 
workforce, or a non·U>cal Contractor/Employer has Oakland Residents on its own core 
worl<force, (collectlvely ~core Employees·) the following provisions shall apply, consistent 
with the MLA hiring hall provisions; 

A. Contractor/Employers with ~~~emQIO¥ff:S may request by name, and the 
Union( s) shall honor, referral of persons who have applied to the Joe.al union for Project 
work and who demonstrate the following Qualiflcat,ons: 

13.1.1 possess any license and/or cert1f1catlons required by state or federal law for 
the Project work to be performed; 

13.1.2 have worked e total or at least on@ thousand five hundred ( l 500) hours In the 
construction craft during the prior three ( 3) years; 

13.1.4 were on the Contractors' active payroll for at least s,xty (60) out of one 
hundred forty ( 140) days the Contn,ctor was actively performing work pnor 
to the contract award; 
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13.1.5 have the ability to perform safely the basic functions of the applicable trade; 
and 

13.1.6 be an Oakland Re<;ldent at least six months prior to the award of th• contract 
for which they are being dispatched. 

B. Oakland Certlned Small Local Contractors may request by name, and the unlon(s) shall 
honor, referral of persons who have npplie<l to the locnl union for Project work and who 
demonstrate the following quallflcatrons: 

13.1 .6 possess any license and/or certifications required by state or federal law for 
the Project wonc to be perlormed; 

13.1.7 have worked a total of al least five hundred (500) hours In the construction 
craft during the prior three (3) years; 

13.1.8 were on the Contractors' active payroll for at least forty-five ( 4 5) out of the 
one hundred forty (140 ) calendar days prior to the contract award.; and 

13. l . 9 have the ab,llty to perform 54fely the basic functions of the applicable trade 

13.2 A Sole Operator, as defined in this Agreement under section 1.10, self-performing 
work on II covered ProJect shall not be required to request dispatch from the union 
hall with jurisdiction over the Sole Operator's work. However, If the Sole Operator 
hires any additional employees subsequent Lo starting work on 11 covered Project, the 
Sole Operator will be treated as the core employee and any subsequent cmployee(s) 
will be dispatched from the h1r1no hall . Before hiring an employee(s) on the Pro)ect, 
the Sole Oper&tor must ,?Quest permission from the JAC through the Coordinator 
and provide evidence of compliance with CLSB and Worl(ers Compensation 
requirement.5. For purposes of this Agreement, Trucki119 Sole Operaton. will ~ 
treated as the core employee, but must nevertheless btt dispatched from the hiring 
hall, will be exempt from trust fund obligations but must pay representational tees. 
All Sole Operators, Including truckers, must sign this Agreement's Letter of Assent 
prior to starting work on a covered Project 

13.3 The Union will first refer to such Local or Non-local Contractor/Employer(!i)one 
employee from the hlrir-19 hall out-of- worit list for each affected craft and will then 
refer one of the Core Employees. who mN!t the listed quahf1ratioos. This reterral 
process shall ~ ~peated until such Contractor/Employer's crew requirements are 
met or until such Contractor has hired five (5) Core workers, whichever occurs 
first . Thereaf\er, all additional employees In the affected trade or crart shall be 
hired exclus ively from the hiring h1>II out-of-work list(s). Employees shall be lald 
off In the snme one-for·one manner In the inverse order of their hiring. For the 
duration of the Contractors' work the ratio shall be maintained and when the 
Contractors' workforce Is reduced, Employees shall be laid off In the same ratio of 
core employees to hiring hall referrals as was applied in the initial hinOQ. 
Contractors s1gMtory to a Lou,I, Regional, and/or National collective bargai ning 
agrebnent(s) with Signatory Union(s) hereto shall be bound to use the hiring hall 
provisions contained in the relevant ML.A of the al'fected Unlon(s), and nothing In 
the referral provisions of this Agreement shall be construed to supersede the local 
hiring hall provisions of the ML.As as they relate to such Contractors . 
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13.4 All Contractors shall be bound by and utihze the reQistral1on facilit ies and referral 
systems established or 8Uthonzed by the Signatory Unlon(s) 50 king as such 
procedures are in compliance with applicable federal, state or local law. The 
Contractor sh.'111 have the right to determine the com~tency of all employees and 
may reject any referral for any reason, provided that the Contractor complies with 
Article 22, Non-Discrimination, and In accordance with the 21ppll<:able MLA. 

13.S In 21ccord&nce with the M21ster Labor Agreement and in the event that referral 
fac1llt1es maintained by the Unlon(s) are unable, despite good faith efforts, to rill the 
request of a Contractor for employees within a forty -eight (48) hour period after 
such request is made by the Contractor, Saturdays, Sundays and Holidays ucluded, 
the Contractor shall be free to obtain won< persons from any source (-Alternative 
Employees") . Upon hiring Alternative Employees, the Contractor shall immediately 
notify the appropriate Union(s) of the name end address of the Alternative 
Employees hired, which Alternative Employees shall be bound by the provisions of 
this Article and the Union(s)' htrlng hall rules. 

13.6 The Un1on(s) wtll exert their utmost efforts to recruit sutt,clent number.. of skilled 
craft person$ to fulfill the requirements of the Contr.!lctors. The partie5 to this 
Agreement support ttte development of increased numbers of skilled construction 
workers lrom the Residents of Oaklend / District to meet the needs of the ProJKt 
and the requirements of the Industry generally. Accordingly, contingent upon 
request by the Contractor, the Unions .!lgree to encournge the referral and ullllzation 
of Residents as journeyman and apprentices on the Project and the entrance of 
Residents Into apprenticeships and training programs, !Is long as such Residents 
possess the requisite skills and quallf1U1t1ons. 

ARTICLE 14 

LQC&L HIRING 

14.1 The Parties agree to achieve the Inclusion of OUSD graduates and Oakland Residents 
In the employment and apprenticeship opportunities created by lhe Covered Work, 
which will be known as the Loail Hiring Program (LHP). With day-to-day support 
from the District, the Joint Administrative Committee (JAC) formed pursuant to the 
provisions of Article 8 shall monitor the progress of the UiP and will serve as t~ 
central forum for representatives or all affected parties to exch11nge information and 
ideas end to advise the District staff and consultants con~rntng the Implementation 
and enforcement of the LHP. 

14 .2 The parties agree to a goal that for ench construction contrncl, Residents or the 
District will perform up to 50 percent {50%) of all hours worked on all covered 
projects, on a cratt-by-craft basis, If such workers are available, capable and willing 
to won< on the projects, together with the apprentice goals esl.!tbllshed In Article l 5, 
below. 

14. 3 The Contractors shall make good faith efforts to reach these goals, as described tn 
Art1de 14.4 below and to reach thr<Se goals In accordance with the hiring hall 
procedures listed In the MLAs and the procedures identified In Article 15 .4. The 
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District and the Unions shall make good faith efforts to assist the Controctor In 
reaching this goal. In cases of alleged noncompliance, the issue may be initially 
referred to the JAC for resolution. If the JAC can moke no resolution , the is.sue may 
then be referred to the gnevance procedure described In Article 11 for a final and 
binding determination. F0< purposes of resolution of any dispute arising under this 
Section or Article, the District shall be considered a party-In-interest with full right of 
participation In the arbitration procei!ding. 

14.4 In accordance to the MLA dispatch procedures, the Contractors must take, and 
require their subcontractors to take, the following good faith steps to demonstrote 
that they have made every effort to reach the LOUIi Hiring Goals: 

14 .4. l The Contractors shall ottcnd the scheduled pre-job meetings Identified in 
Article 7. At this meeting, the Contractor must submit written workforce 
projections and proJected man-hours on a craft-by·craft basis, consistent with 
the Contractor's bid proposal. In the event the pre·Job meeting Is waived, 
the Contri,ctor must submit written workforct- projections to the Coordinator 
within five (5) days. 

14.4.2 Within one week of the i!>!>uance of the Notice to Proceed, the untrectors 
shall m~et with the District to review and approve the Contractor's 
compliance plan for reaching the Local Hir1ng and apprentice Goals, using the 
required compliance plan rorm provided by the District. 

14.4.3 The Contractors shall submit copies of hiring hall dispatch requests and 
responses to the Coordinator within ten (10) days or Coordinator's request at 
any point during the execution of the Project. 

14.4.4 The Contractors shall imml!<i1ately contact the Dlstnct tr a union hiring hall 
dispatcher, upon request of the Contractor, 1s uru1ble to dispatch local 
Reswents. 

14.4.5 The Contr8ctors shall use the ·Name Call,· "Rehl~· or other avallable h1r1nq 
hall procedures to reoch goals and shall provide documentation of such 
requests lo the Coordinator upon request per subsection. 

14.4 .6 The Contractors shall use community based organl1atlons from the list 
approved by the District and the Council as a resource for local labor 
reSO\Jrces , if a union cannot provide local Residents as requested. 

14 .4. 7 The Contractors shall sponsor IOCtll Residents as defin€d herein for 
apprenticeship, when possible. 

14.4.8 The Contractors shall malntl!lln r@cords for each Resident of Oakland/District 
who was referred but not hired along with an explanation why the worker was 
not hired . Upon request, such records shall be ma~ available for review by 
the District, Coord inator, and JAC for lhe duration of the Covered ProJects. 

14 .4. 9 The Contractors shall document ~rticlpation tn any local employment training 
programs and submit documentation of such to the Coordin.etor wittlin ten 
( 1 O) days 1( N!Quested by Coordinator. 
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14.4 .10 In the event that Local Unions are unable to fill any request for loc.al 
l!mploytts within forty·eight (48) hours after such request is made by the 
Contractor (Saturdays, Sundays, and holidays excepted), the ContractM may 
employ local re?>idents from any other available source, including District 
apprentice program graduates and community-based pre-apprentice 
organizations located wlttiln the District. However they must be dispatched 
through the union halls through the dispatch procedures outlined In the MLAs. 

14. 5 To the extent possible, the parties agree to implement the Local Hiring Program 
while complying with the District's Local Business programs for the covered project. 
To the extent that the Oistncf determines, in Its sole discretion, tMt there is a 
conflict between the Local Hiring Program established In this Agreement and the 
D1stnct's Local Business Program, the conflict shall be resolved in favor of the Local 
Hiring Program on the construction work covered by this Agreement. 

14.6 For the purposes of reaching the goal established In this Artlcle, a Contractor may 
qualify for rull credit toward the goal by employlng OUSD Graduates and Oakland 
Residents for other work th" Contractor is performing In any of the nine Bay Area 
counties of: Alameda, Contra Costa, San Francisco, San Mateo, Santa Clara, Marin, 
Solano, Napa and Sonoma. Credit will only be given for work performed during the 
life of the Covered Project. In order to receive such credit, the Contri,ctor must 
submit certified payrolls as documentation to the Coordinator. No credit for off-site 
work will be allowed until the Contractor has received approval from the District. 

ARTICLI! 15 

APPRENTICES 

15 . l. The District .,nd Unions n!'Cogn,ze the need to maintain continuing support of 
programs deslg~ to develop lldequate numbers of competent workers In the 
construction Industry. The District and the Unions agree to provide financlal and 
other assistllnce to enhance and sustain such programs through appropriate sources. 
The Contractor(s) will employ 1:1pprent1ces in the respective crafts, which are 
performing work on the Covered Pro}ect, and within the Jurisdiction of the craft In 
which those apprentices are working. 

15.2. Subject to any restrictions contalnf!d In law, the Parties agree to a gMI that 
apprentices w1il perform up to twenty ~rc~t (20%) of the total craft work hours 
The Unions agrees to cooperate with ttle Contractor in fuml5hin9 apprentices os 
requested and in accordance to the dlspotch procedures of the MLAs. 

15. 3. Toe parties agree lo a goal that only Oakland residents, espectally District graduates 
shall be utilized as opprl!ntices. The Contractor st.all make good faith efforts to re.,ch 
this goal through the utilization of MLA hlrlr)Q hall and apprentice procedures nnd, 
when apprentices are not available; Contractor.; shall worit with community-based 
organizations such as, but not limited to, the Cypress Mandela Training Center and 
the West Oakland Jot:>s Resource Center to identify potential apprentices. 
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a. For the purposes of meetin9 the goals established In Section 15.2 and 15 .3, 11 

Contractor may qualify for up to one-half (1/2) of the goal by employ ln9 
Oakland resident &pprentlces, especially District graduates on non-Covered 
work the Contractor is performing al the same t ime il Is working on Covered 
Project. In order lo r«e1ve such credit, the Contn,ctor must submit request 
tor off- site credit along with supeort1ve documentation 5uch as but not limited 
to certified payroll ~ports to the Coord inator . No credit for other woril. will be 
allowed until the Contractor has received written approva l from t~ 
Coordinator . 

b . For the purposes or meeting th€ goal established In SectJon 15.2., District 
apprentices hired to perform Covered Project who have graduated and 
become journeypersons may continue to be counted towards the goal for the 
duration of the Covered Project or until such time as they are lald- off In the 
normal course of worker reduct ions at the end of the contractor's scope of 
work, whichever is sooner. In order to recelve such credit, the Contractor 
must submit request for 9raduated apprentice credit along with supportive 
documentation such a5 but not limited to cert ified payroll reports to the 
Coordinator. 

15.4. For each Covered ProJecl, a Contractor and/°' its subcontractors must hire at least 
one (1) Quallfying Apprentice (as descn~d in 15.6a) for the first one mill ion dollars 
($1 million) of construction bid va lue . For ec'!Ch additional live million dollars (SS 
million) of construction bid value (beyond the first $1 mlll lon) , a Contractor and/or 
its subcontractors must hire at least one ( 1) additional Qualifying Apprentice. 

a. A Contractor shall mi,ke a good faith effort to maximize the Covered Project 
hours for the Qualifying Apprentices and shall report those hours to the JAC 
through the Coordinator, which will evaluate those good faith efforts . A 
Contractor cannot hire more than one ( 1) Qualifying Apprentices exdusjvety 
tor a single trade to satisfy the hiring 9(>als in this sec:Oon unless approved by 
the JAC. 

b. A Contractor shall mi,ke l'lll requests for apprentices In writing . The Contractor 
shall report the number of Quollry1n9 Apprentices , date of hire and hours 
worked to the Coordlnl'ltor as well .-is ;:,ny Information about the Contractor's 
hiring efforts. The Coord inator w ill evaluate such information to determine 
whether the Contractor ha5 acted In good faith to comply with this section . 

c In accordance with the dispatch procedures of the MLAs. each Signatory 
Union wHI be responsible for dispatching/referring District residents as 
Qualifying Apprenuces to a Contractor on a pnonty basis 11 they are ava, lat>H:, 
capable and wllllng to worl< oo Covered Project. If apprent,ce(s) are not 
&vellable, a Contractor shall be free 10 obtain Qualifying Apprentices from the 
Dist rict. 

d . The Coordinator will track all Contractor requests for District Qualltylng 
Apprentices end the Union responses to such requests. Copies of the written 
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requests shall be provided to the Coord lnl!tor within ten ( 10) days of request 
by the Coordin.ttor. 

15.5 . The part ies to this agreement shall t!Xen:ise, to the extent of their authority, their 
best efforts to recruit District graduates as apprenticeship program appl1aints. In 
coordination with the District, the Unions will conduct outreach activities to recruit 
and refer qualified District graduates to apprenllceshlp programs. In llddltlon, The 
Unions agree, for the life or this Agreement, to the annual enrollment of no ~ss than 
twenty -five (25) District graduates, at least ten ( 10) of whom will enter the ust 
Trades. The responsibility of the District, woricinQ with the Unions and applic-,ble 
community based organizations, Is to maintain, provide and track a list of such 
graduates . These District graduates will become part of a pool of Qualifying 
Apprent1c~ for the Contractor/Employers to draw from for hiring on Covered Project. 
The requirements of this Section are in addition to any other goals and requirements 
discussed 1n this Article. 

15 .6 . For purposes of monltonng and compliance with respect to the enrolment 
requirements of Sect:lon 1 S. 5, the District and lhe Unions agree to the following 
process: 

a. The District shall maintain and make available to the Unions a database of 
OUSD students enrolled in Dl!Strlct sponsored construction related academies 
and District graduates of tho!'.e academies. The District graduates must have 
gradualed from MC3 approved pre-apprenticeship programs. Those would 
lnclucle , but may not be lim1te<l to, Cypress Mandell! and Rising Sun,. These 
District students/graduates shall be referred to as ~Qualifying Apprentices" for 
the purpost's of assunng there is an adequate pool of Qualifying Apprentices 
for the Contractor/Employ~ to drllw from on t'ach Covered Project. 

b. On Dn annual basls, In January, the Council shall submit a Plan for 
implementation (Plan) for approval by the JAC. The Plan will Include 
projections/schedules for new apprentice intakH. It may also include the 
Union's commitment to Job fairs, financial or human support In tutoring of 
Dlstrlcl residents for math exam preparation, opportunities for Dist r1ct 
residents to enroll In union pre-apprenticesh ip pn>Qrams, support or and 
participation In District high school construcUon academies, etc. 

c. The Council will submit a bl·annual report to JAC on the status of recruitment, 
placement and retention of Olstnct apprentices, Including details of outreach 
in the District. The reports should be made In person and with a 
representative of the applicable JATC present for part icipation In questions 
and dlscu!>slon. 

d. If the Council ls found to be In app.,rent non-compliance with Article 15. S, the 
Dislfkt m11v reque5t that the Council to present to th@ JAC as to why th~ 
goals are not being met .. 
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e. If the Union falls to meet the goals of the revised Plan, the Coordinator may 
recommend to the JAC that the Union be refftrred to the gnevance procedure 
outlined in Art.Ide 11 . 

r. At any time before referral arbitration, th4! Union will have the opportunity to 
m.,ke Ill satisfactory settlement agreement with the District. 

1S.7. Sanctions may be imposed for failure to meet, or demonstrate "good faith" effort to 
meet, any of the goals in this Article . In a,ses of alleged noncompliance, the Issue 
may be referred to the JAC lor resolution. If a moJonty of the JAC can make no 
resolution, the issue may then be referred to the 9rlt·vance procedure of Article 11 
(Grievance Procedure) for submission to an artlitrator for a final and binding 
determination. For purposes of resolution of any dispute arising under this Section, 
the District and the Coordinator shall be considere.d a party·in-mterest with full right 
of participation In the arbitration proceeding. 

ARTICLE 16 

PRE-APPRUHXCistn e PRQr..SAMS 

16.1 District and Unions are fully committed to worlcforce development, promoting local 
hiring and growing a pipeline of future employees who are Oeklend residents to worl< on 
District capital projects funded with Oakland voter approved bonds. In order to achieve 
these goals the Parties hereby establishes the Construction and Building Trades Pre­
Apprenticeship Program. 

The Construction and Building Trades Pre-Apprent1cesh1p PrOQram Is: 

a. A pathway similar to the Oakland College &. Career Readiness for All Fund, aka 
Measure N, in that It will create career based learning and real-world work 
experiences for Ol!kland students; 

l. WIii offer intensive, Individualized support to create conditions for all students to 
succeed; and 

2. Will ensure that students who are Interested In construction and building trades have 
the skills and knowledge necessary for Union apprenticeship pr09roms. 

The specific goals of the Construction and Building Trades Pre-Apprenticeship Program are: 
to Increase high school greduation rates, decrease the high school dropout rate, increase 
high school students' readiness to succeed In college and career and to create a local 
workforce to work on District capital projects. 

16 .2 In order to Implement the Construction and Building Trades Pre· 
Apprentkeship Program, the District shall: 

16.2.1 Establish and fund a Summer Pre·epprenticeship Intern.ship Program and a 3· 
year School Year Pre-Apprenticeship Program. The goal Is to create summer pre­
apprenticeships for et leest thirty students at workforce development In the Building Trades. 
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Tho District will actively seek to develop al least one such program that focuses on gender 
equity 1n the bulldlng trades. The District anticipates that there may be more than one 
program or pathway that will meet the needs of Oakland students. Annually, for the 2017-
18, 2018-19 and 2019·.20, the Superintendent sha ll allocate $60,000 from Measure J for the 
Summer Pre-apprenticeship Internship program. 

16.2 .2 The District shall, with the support of the Alameda County Building Trades 
Council. co -sponsor two Building & Construction Trades career Fairs dunng each school year 
that provide exposure to Oakland students and families. TM purpose of the career fair Is to 
inform students and their famlhes about career opportunities ,n the building trades and to 
Inform student pathway selection and summer pre-apprenticeship programs In the btllldmg 
trades. Tho first career fair shall occur In the Fall of 2016 with the Intent of exposing middle 
school and high school students to the trades. 

16. 2. 3 · Establish a Workforce Development Fund. The District will require that all 
contractor.; working under the Project Labor Agreement ("PLA~) contribute $.20 per work· 
hour performed under the PLA lo a Workforce and Apprenticeship Development Fund 
administered by the District with the advice of the Joint Administration Committee of the 
PLA. The District shall establish an c'JCCOLint for receipt and d1stribut1on of the funds. The 
Fund shall be c,udtt:ed annually as a part ot the annual bond audit . .20% of the Fund may be 
used by the District for the costs of implementation and mc,nagemenl or the Construction 
and Bu ildino Trades Pre-Apprenticeship Programs. No less than 80% or the Fund shall be 
used to fund direct work base<.1 learning programs and apprenticeships ror Oakland 
students. 

16 .2.4 . In collaboration with the Council, estl'!blish l!n Industry Portnef"!;hip Council 
specifically focused on the Building and Construction Trades to support the successful 
Implementation of this program including but not limited to: 

• Establishing clear commitments for developing student pre-apprenticeships . 
• Setting clear targets and goals for work based learning experiences, apprenticeships, 

and student outcomes. 
• ldentll'lcation of key industry standards nec.e~s.ary to achieve ma:5.tery In key industry 

st.,ndards 
• Providing feedback on developed cumculum 
• Provid,no feedback on the develope<l curriculum to support implementation Including 

practical cases relevant for occupational expertise . 
• Reflect yearly on the overall goals and tllrgets that we set the previous year and 

track long term trends for student entry Into the workforce. 

ARTICLE 17 

WAGf SCALES ANP fRUJGC ftfNEFUS 

17.l All Contractor/Employer(s) ~ree to pay contriootions to lhe established vacation, 
pension and other tonn of deferrQ<I compensation pl.an, apprenticeship, health 
benefit funds, and all other contnbutklns established by the applicable MLA tor each 
hour worked on the Project in the amounts designated in the ML.As of the appropriate 
Urnon(s ) and paid in accordance with the MLA. The Contractor/Employer(s) shall not 
be required to pay contributions to any othu trust funds or other contributions that 
are not contll lned In the published prevziillng wage determination to satisfy their 
obligation under this Article, except thel those Contractor/Employer(s) who are 
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slQnatory to the ML.As with the respective trades shall continue to pay all trust fund 
or other contributions a!". outlin~ in such MLA's. 

Wages, Hoors, Terms and Conditions or Employment: The wage5, hours and other 
tenns and conditions of employment on the Project shall be governed by the ML.As of 
the ~spectlve Unlon(s), copies or which shall ~ m11de available upon request to the 
District to the extent such ML.A Is not Inconsistent with this Agreement. 

17 .2 Holidays: Holidays shall be established as set forth In the applicable ML.A. 

ARTICLE 18 

t:tEALIH ANP SAFETY 
18. 1 The employees covered by the terms of this Agreement shall at all tlmes, whlle In the 

employ of the Contractor/Employer(s), be bound by the reasonable safety rules and 
regulations as established by the District and Contractor/Employer(s) and In 
accordonce with OSHA/Cal-OSHA. These rules and regul11tlons will be published and 
posted al conspicuous places throuohout the Project. 

18. 2 In accordance with the requirements of OSHA/Cal-OSHA, II shall be the exclusive 
responsibility of each Contractor/Employer(s) on the Project to assure !>a(e worlclng 
conditions for Its employees and compliance by them with any safety rules contained 
herein or established by the Contr&ctor/Employer(s). 

1 B. 3 A convenient supply of cold and potable drinking water shall be provided by the 
Contractor/E mployer(s). 

lB.4 The Contractor/Employer(s) and Unlon(s) agree that the work site shall be a drug 
free worlcplace. Parties agree to recognize and use the Substance Abuse PreventJon 
Program contained In each applicable Union(s)' MLA. 

ARTICL2 19 

HELM{!$ IQ liABPHAU 

19. 1 The parties recognize a desire to f11cllltate the entry into the Building and 
Construction Trade Union(s) of Veterans who are Interested in careers in the building 
and construction Industry. The parties agree to utilize the services of the Center for 
Military Recruitment, Assessment and Veteran's Employment (hereinafter ·centerff) 
and the Center's 'He4mets to Hardhatr,• program to serve as a resource for 
preliminary orientation, assessme-nt or construction aptitude, referral to 
apprenticeship programs or hiring halls, counseling and mentor1n9, support networlc , 
employment opportunltle-s and other needs as identified by the p11rties. 

19. 2 The Unlon{s) and Controctor/Employer(s) aQree to coordinate with the Center lo 
participate 1n an integrated database of Veterans Interested In working on this 
Project and of apprenticeship and employment opportunities tor this Project. To t~ 

extent permit1ed by law, the Union(s) will give credit to such Veterans for bona tide, 
provable past experience . 
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ARTICLE 20 

MISCELLANEOUS PROVISIONS 
20 .1 Counterparts . This Agreement may be executed In counterparts, such that original 

s,gnatures mey 11ppe11r on seporate p.,ges, and when bound t09ether ell necessary 
signatures sh11II constlrute an original. Signature pages transmitted separately to 
other p<1rties to this Agreement shall be deemed equivalent to original signatures. 

20.2 Warranty of Authority. Each or the persons signing this Agreement represents and 
warrants that such person has been duly authorized to sign this Agreement on behnlf 
of the party indicated, and each of the parties by signing this Agreement warrants 
and represents that such party Is legally authori1ed and entitled to enter into this 
Agreement . 

20.3 Non-Discrimination. The Contractor/Employer(s) and Union(s) agree to comply with 
all anti -discrimination provisions or federal, state llnd local law, to protect employees 
and applicants for employment on the Project . 

.ARTtCU 21 

GENERAL SAVINGS CLAUSE 

21 . 1 It Is not the Intention of the parties to violate any laws governing the subject matter 
of this Agreement. If any Article or provision of this Agreement shall be declared 
invalid , inoperativ~. or unenforceiiblll! by any compet~nt authority of the executive, 
legislative, judioal or administrative brench of the federal, state or local governm~t. 
the parties shalt suspend the operation of each such Artjcle or provis;on during the 
period of invalidity. Such suspension shall not affect the operation of any other 
provision covered in this Agreement to which the law or regulation is not applicable. 
Further, the District and Council agree that If and wh4'!n &ny or all provisions. of this 
Agreement are flnelly held or determined to be Illegal or void by & Court of 
competent jurisdiction, the parties wlll promptly enter Into negotiations concerning 
the substance affected by such decl5ion for the purpose of achieving conformity with 
the requirements of an applicable low end the intent of the parties hereto. 

ARTtCU 22 

QURATION Of AGREEMENT 

This Ag~ment shall become effective on t~ d&y the District ratifies this Agreement and 
shall contlnut' 1n full force and e!'fect for a period of five yeaf'5. The parties mey mutually 
agree in writing to amend, extend or terminate this Agreement et any time. 

ACCl!PTl!D AND AGREED on the date indicated below: 
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OAKLAND UNifllW SCHOOL DISTRICT 

-J~. N 
~ =l'---

James Harri~. Pre~1dent , Board of EduccJt 1on 

Antwan W ilso·n . Superintendent 

Date 

1/ ·~J)t,<.,,. ~ -
Date 

BUILDING ANO CONSTRUCTION TRADES COUNCIL 
OF ALAMEDA COUNTY, Afl-CIO 

---·---
And reac; Cluver, ·~,,5r p tary · Tre<'l surer 

/ 

(':Pn ~ -r o)'OJM ;f I / 
1 1 / / /( ( l, v { {) 

,4 f J., .,1...-... ~ -

j ( / 

i 

J)t (l <f;',11th• P . Minor, Legal Advisor 

Boilermakers, Local 549 By 

Brick loyers & All ied Craf tsmen , Loc al 3 By 

Cement Masons, Loca l 300 By 
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Electncal WortctJH;, Local 595 

Elevator Constructors, Local S 

Iron worl<en,, l.0<31 378 

Leborers, Laatl 67 

Operating Englne<lrs, Loail 3 

Plasterers , Local 66 

Roofers, Local 81 

Sheet Metal Workers, LJ:ial 104 

~n Display, Local 510 

_ pri n!dor Fltmra, Leal ~l 

Teamsters, Local 853 
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By:-~- ~ ~-~- -

!Sy: - - -

Sv: 

By: 

&;: 

8y: - -

By: -

ISy: - - -
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United AuoclatJon of Joum•ymen and By : ·------------
App~Uca fill ing Industry, Underground 
uuutv a Land5ape, Local 3ss 

United Association of Stffmfltters, By : 
Ptpelltters, Plumbers, & Ga:;, Fitte-rs, 
Local 342 

North•rn Callfomla Carpenters By : 
Regiona l Coundl (on behalf of Carpentar5, 
Local 713, Carpenters, Local 22 36, Lathers, 
Loe.al 68L, Mlllwrlght5, Local 102, 
PIie Ortvers, Local 34) 

District Council No. 16 Northtm 
Callfornl1.1 lntern1.1tlonal Union of 
Painters & Allied Trodes (on behalf of 
Auto & Marine P1.1lnters, Local 1176, 
Carpel & Linoleum Layers, Local 12, 
Glaziers, Archltecturol Metal 
& Glassworkers, Local 169, 
Painters & Tapers, Local 3) 
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ADDENDUM A 

AGRHNENT TO BE BOUND 

The undersioned party conf"trms that It agrees and assents to comply with and lo be bound 
by the Project, (NAME OF PROJECT LABOR AGREEMENT) as such Agreement may, from time 
to lime, be amended by the parties or interpreted pul"<juant to its terms. 

By executing this Agreement To Be Bound, the undersigned party subscribes lo, adopts and 
agrees to be bound by the written terms of the legolly established trust agrttments, as set 
forth In Article 17 .1, specifying the detailed basis upon which contrlbutlons are to be made 
into, and benefits made ·out of, such Trust Fund(!!} and ratifies and accepts the trust~ 
appointed by the partie,s to such Trust Fund(s). The undersigned party a9~s to execute a 
separate Subscription Agreement(s) when such Trust Fund(s) requires such dorument(s). 

Such assent and obligation to comply with and to be bound by this Agreement shall extend 
to ail work covered by said Agreement undertaken by the undersigned party for the [NAME 
OF PROJECT). The undersigned party shall require ail of its subcontractors, of whatever tier, 
to become similarly bound for all their work within the scope of this A<;ireement by signing 
an ldenucal AQreement To Be Bound. 

This lette, s~II constitute a sobscription 39rttm<!nt, to the extent of the terms of the letter. 

Dated; . ____ ·--

Signature of Authorized Officer 

Name of ContrKtor/Employer(s) 

CSLB # 
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E-mail and/or Fax 
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EXHIBIT I 

LOCAL, SMALL LOCAL AND SMALL LOCAL RESIDENT BUSINESS ENTERPRISE 
PROGRAM 

Attached is the District's Board Policy and Administrative Regulations on its Local, 
Small Local and Small Local Resident Business Enterprise Program applicable to 
this Project, which Developer agrees to be bound. 
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OAKLAI\"D r1'"IFIED SCHOOL DISTRICT 

Board Policy 

BP 7ll5 

Capital Program I Construction Relat~ Local, Small L-0cal aud Sman Loe.al R('sideur BusiJms 
Enter))tise Program ( 20U L/SL/SLRBE) 

Background 

In order to provide economic opportunity for its residents md businesses and stimulate economic 
development. 1he Oakland Unified Scl1ool District CDist.rict .. ) i.mplemeured in December of 2008 a 
program that has directly impacted how public fi.mds are spent. TI1e 2008 program. commonly referred 
to as the Local. Sm .. 111 Local and Small Local Resident Business Enterprise Program (200S 
S!SUSLRBE) has proven to be a great success. stimulating economic development tluough the support 
and e.1.npowenneut of the local comu1uility, especially groups that have historically bee-n placed at a 
disadvantage. TI1e Distticfs primary goal tmder the _008 IJSIJSLRBE was to partner with the local 
community J.nd demonstrate its leadership by hamessiJ1g local resources in order to :ichie\·e 1nax.iumm 
local benefits. 

TI1e 2008 USUSLRBE established a twenty percent (20%) mandatory local participation reqmreme11t 
on all Dic;trict contracts :uid professional service agreements. TI1e ensuing years have demonstrated 
that the Program was an overwhehning success. most particularly on District constiuction proJect,, and 
comtrucriou related professional services agreement. demonstrating that there is more than sufficiem 
capacity among Oakland constrnction industry businesses to increase tl1e n1.md.1tory participation 
thresholds for construction related solicitations. 

Disn-icr Polle~· Effecfin• febrnary I, 20U 

TI1erefore. the District amends the 200S liSLISLRBE (2014 USUSLRBE) to require fifty percent 
(50%) mand:itory local participation on all District capital program / construction related conrracts and 
professioo.11 service agreements. 

There is a fifty (50) % minimum participation requirement for all fonnally bid public works 
coustrnctiou contracts over $45.0001 and fonnally solicited construction related contracts professional 
services contracts. including. but not limited to. architects. construction n1.,.11age1·s. inspectors. resnng 
labs aud geotechnical engineers. over $84.100~. A.11 inform1l constrnction contracts below S-45 .000 
and all informal comtrnction related professional services contracts below $84.100.00 will include 
outreach to certified local finns such that a 111.in.umun of three local certified finns are included in the 
solicitation. 

'The D1~01t:t U'.,e::. tht altern.:itin b1dd:ingproce<lure; oft1'.e California Urufon.n Publ.tc Con.-..m1choo Co, t An:o,wtrng Act.. 
?ub ( 01m·.1ct Code. § 22000, et , eq .. ilie .. CUPCC AA~. 
' Sub;ect to annual mcna,e::. pur~uanl to Public Coutract Code 2011 l (a) 
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Emer~f'nn· Contnicrs 

L!SL'SLRBE businesses will be gjven fir5t priority Ul the perfom1.1nce of emergency work as defined 
in Public Contract Code sectio11(s) 22000-2_045 whid1 formulates and establishes procedures for 
bidding. contracting. and purchasing goods aud s~n-ic~ lllld.er the Califomia Uniform Con~trncrion 
Cost Accounting Act. 

Compliance lfonito1ing and Penalties 

To ensure compliance with the program thes contractor or consultant shall provide records upon 
request and pemlit the District to review all pert inent record, and documents of the contractor and 
subcontractors. TI1e contractor or consultant shall provide a copy of all subcontractor agreements. 
purchase orders and/or other verification of the total amount to be paid to each subcontr.1ctor. supplier. 
etc .. prior to conm1enceme111 of work. 

Pn•,·aillng ,Yages 

State prevailing \,;age r:ites apply to au public works contracts as set forth in Labor Code Sections 
1720. 1720.2. 1720.3. 1720.4. and 1771 . Workers employed 011 couS1mction. alteration or demolition 
projects in California that use public funds are paid the prevailing wage. 

Local Subconrracriug Ounead1 

To ensure full disclosure of contracting and subcontracting opporttU1Jttes available through the 
Oakland Urufied School District. each of the Districfs awarding departmeuts must po~t contracting 
oppomutities ou the District" s website. 

TI1e District is in collaboration with the City of Oakland. Office of Contract Compliance & 
Emplo:,,111e111 Services. which maintains a list of certified for profit and not-for profit businesses and 
orgau.iz,nious. Tue list is divided by trade or profession a11d :includes contact iu.fonnation as and if the 
cet1ificatio11 type is eitller Local Business Enterprise {LBE) or a Small Local Business Emerpnse 
(SLBE). In addition. the District. through its Local Compliance Officer, n1:1in1ains a list of Small 
Local Business Enterpri.se'.> (SLBE's) which are also O\\.ned by residents of City of Oakland (SLRBE). 
Each agency conducting a co11strnction related solicitation is required to obtain responses from 
certified fim1.s appropriate to tJ1e nature and scope of the particular solicitation. Upon request. maiJ.ing 
lists of certified finns. 

See Administrafiw Rtgulariou ill5 

l/29.'14 
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OAKLAND UNIFIED SCHOOL DISTRICT 

Administrative Regulations 

AR 7115 

Capital Program/ Construction Related Local, Small Local and Small Local Resident Business 
Enterprise Program ( 2014 L/SL/SLRBE) 

Background 

lll order to provide econom.ic opportunity for its residents and businesses and stimulate economic 
development. the Oakland Unified School District ("District·' ') implemented in December of 2008 a 
program that lrn. directly impacted how public fonds are spent. The 2008 progrnm. conlll1ou1y refened 
to <1s the Loccll. Snrnll Local and Small Local Resident Business Ente1vrise Program (2008 
S/SUSLRBE) lrns proven to be a great success. stimulating economic development througll the support 
and emp<.1we11nent of the local couummity. especiaJly groups tlrnt have historically been placed at a 
disadvm1tage, The District's primary gonl uncler the 2008 L/SL/SLRBE wns to pnrtner with the locnl 
conummity nnd demonstrl'lte its lendership by lrnrnessing locnl resource in order to achieve maximum 
locnl benefits . 

The 2008 L/SL!SLRBE established n twenty percent (20%) mandatory local participation requirement 
on all Dis1rict contrncts and professional service ng.reements . Howenr. following implementation of 
the 2008 L/SUSLRBE the ensuing years have demoustn1ted that the Program was an overwhelming 
success. most pnrticularly on Dish·ict co11st111ction projects and constmct iou related professiou:il 
se1vices agreement, demonstrating that there is more than sufficient capacity among Oakland 
constrnction indust'ly busines es to increase the nrnndato1y participntion thresholds for constrnctiou 
related solicitations. 

District Policy Effective February 1, 2014 

Therefore, the District has resohed to mnend the 2008 L/SL/SLRl3E (201-t L/SL/SLRBE) to 
require fifty percent (50%) mandatory local participation on all District capital program / 
construction related contracts and professional senice agreements. The Amended 2014 
USUSLRBE program still provides for preference points on constrnction related professional se1vices 
conlracts and bid discounts on couslrnciion contracts. (np to 5 points or 5%) :is the proposer's level of 
locaL small local and snrnll local resident business participation increases . 

There is a fitly (50) 0 o minimum pa11icipation requirement for all formally bid public worb 
construction contracts over $45.0001 and fomrnlly solicited constrnction related contracts professional 
services contrncts, including, but not limited to, architects, constrnction managers , inspectors, testing 
labs and geoteclmical engineers. over $84.1002

. All infomrnl constrnction contracts below $45.000 
aucl :111 infomrnl constrnction relnted professionnl services contrncts below $8-U 00 .00 ,viii include 
oulreacb to certified loc:11 finns such that a miu.imum of tluee locc1l certified foms are i11cl11ded in tlle 
solicitation. Specifics of the new policy are detailed under the "Program Guidelines" section below. 

1 Pk;i~e note: The District uses the altemati\'e bidding procedure~ of the C:ilifornia lJnifonn P11blic Con;,tnichon Co,t 
Accoimting Act.. P11b, Contrnct Code, § 22000, et seq .. the "CUPCC AA". 
2 Subject to a11m1al increases pnrsnm1t to Public Contract Code 20111 (a), 
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\·e1ified Results of rhe 2008 VSLiSLRBE Pro~ra1n 
Since 2008. the quantifiable impact.<, of1he Program include: 

• Increases in rhe munber of Oakland certified bu.smesses pJrtlClpatrng in District 
constrnctioo contracting projects and coustrnc1ion related professional services agreements: 

• Increases iu the circulation of local dollars within the Oakl.111d couununity and 
revitalization of Oakland· s economic base tl.u'ongb reinvestment of General Obligation 
bond dollars: and 

• Increases in the development and capacity enhancement of Oakland certified businesses. 

The Amended 2014 USUSLRBE continues to provide economic opportunity to local residents and 
businesses by supporting local economic development wltile paying competitive prices for 
con;,rruc1io11 related good,; and services. 

Definitions 

1) Arnilabiliry - The number of ceitified USUSLRBE f11111S. by trade. ready and willing to compete 
for work witllin the District's geographical boundaries (interchangeable with that of the City of 
Oakl:md)_ 

2) ComwerdaUy useful fm1rriou - The business is directly responsible for providing the m.1terials. 
eqnipme111. supplies or services to the District as required by the solicitation or request for quotes. 
bids or proposals_ 

3) Contrartor/Conmlt;mt!Yeudor - The individual. pannership, corporation. joint venture or other 
legal entity e11te1"ing into a contractual agreement with lhe District. 

4) Dealer - A finn that owns.. operates.. or mai11tain.<; a store. ,,varehouse or orb.er establishment in 
which the 111..1terials or c<,11pplies required for !lie perfom1ance of the contract are bought. kepr m 
stock. and regularly sold to the public i.11 the usual course of business. To be a regular dealer. the 
finn must engage in. as its principal business. and in its ow11 name. the purchase and s:ile of the 
prodl.1ct in question. A regular dealer in sud1 bulk i1e1ns as steel. cement. gravel. stone and 
petrole1.uu products need not keep such products i11 stock. if it owns or operates distribution 
equipme11t. Brokers and packagers sh.all not be regarded as ma.nufacturm or regular dealers. 

5) Disffkr - Refers to t1le District' s geographical bournfaries wbicb :ire interchangeable with chat of 
tl1e City of OaklJnd. Depending upon context. reference to District may also include the Oakland 
Unified School District. its Board of Education. 'uperintendant and other authorized 
representatives_ 

6) I:me-rgeurr '\York - A public works contract awarded because of inuninent d1.nger (e.g. fires_ 
floods, earthqnakes) or inunediate threat to the healtl1. safely and welfare of Oakland residents and 
mee1i.11g the Distncr·s legal requirements for waiving nonual bidding procedures_ 
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7) fin-d office - A fixed office i.s dedicated office space. owned or leased by the local business. in 
:in e\stablished. non-portable building where regu.l:u- work pe:rtinent to the contract is conducted. 
For small loc;'ll business certificat1ons. the fixed office sh.111 be the primary business location of the 
business. For small local busi11e!>s and smaU loc::u resident business certifications. a rcSidence m.1y 
qualify as a fo,ed office provided that all the following conditiotlS are mer: (a) the business 
conducted in the residence complies with all applicable City of Oakland zoning regulations 
relating to Home Occupations: and (b) the residence is the prim.11)' business location of the 
business and contributes not less than 51 % of the gross receipts of business. A fi.xed distribution 
point is a 11011-portable warehouse or an outside shipping yard owned or leased by the local 
business. where shipping. receiving and the O\'mer and employees regularly and exclusively 
conduct distribution of goods and commodities on behalf of the business. 

8) Info11naJ profes5ioual se1Ti1;es contracts - For ptuposes of establishing a threshold for 
determining tbe application of the VSUSLRBE Program on1y. infonnal professiorL1l service 
contracts are valued at or m1der the current year·s threshold pursuant to Public Contract Code 
Section 2011 l(a). (For 2014 the threshold is $84.100.00. sl.lbject to annual adjustments). For 
inform.al prof~sion.11 services contracts, 75% of tbe work sba.l.I be awarded to small local fmm or 
small local resident finns. 

9) Local Business Emffptise (LB[) - An 0 :.\k.13.lld business (a) witll a substantial presence in the 
District's geographic boundaries (b) fully operational for L consecutive momhs :md(c) a valid 
business tax certificate. 

lO)Local Certified Trucke1· - A business. locally owned :md operoted within the District's 
geographic botu1daries. engaged in transporting goods on tn:icks to or ,from a specified location and 
hold.$ a valid ce11i.fication as a trucking contractor. 

11) Local ~fanufactunr - A finn that operates or maintaillS a factory or establishment located within 
ti.le District 's geographic boundaries tllat produce on tlle premises the materials or supplies 
purchased. 

1 ~) Public works co1m·ac, - }\ny construction. alteration. demolition .. or repair work done lmder 
contract and paid for in whole or in part \\ith public funds . 

13) Size Stam.lard - One factor lt, ed to detenu.ine a small busi.uess. Tl1e District follows the Size 
Stan<k,rd utilized by d1e City of Oakland· s certification process. 

14) Small constn1nion conn-acrs - For purposes of establishing a threshold for determining the 
application of the USL'SLRBE Program 011.ly. small constmction contracts are valued at $45.000 
and tmde:r. For infonnally bid small constmction contracts. 75% of the work shall be awarded to 
small local or small local resident fi.nns. 

15) 'imall Local BusiuE>ss EnterprisE> (SLBE) -A bli)iness that (a) meets the Size Stand,rd set by the 
City of Oakland for small bui,inesses: (b) is an independent business headquartered in tlle District· s 
geographical area: (c) has a substantial presence within the District's geographic botuidaries: (d) is 
a foll opera110n conducting business for at kast 1 '2 consecutive montl1s. and: ( e) holds a valid 
business tax certificate. 
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16) Sm..'lll Local Rf'sideut Business Euteq>Jise (SLRBE) -A business tbat (a) meets the Size 
Standard set by tlle City of Oakland for small businesses: (b) is an independent busin~s 
headquartered in tbe District' s geographical :trea: (c) is wholly owned and operated by perso11s 
wl1ose principal place of residence is located \\"ithin t11e bom1daries of District's geographical area: 
(d) i.s a ful1 operation conducting business for at least 12 consecutive months. and: (e) holds a valid 
business tax ct>rtificate 

17) Subcontrnctor/Sul>-cousult;uu - TI1e individual. partnership. coiporation or other legal exuity tlmt 
contracts to perfom1 par1 of or all of the obligations of auotl1er' s contract. 

18) Subsi<li111~·f..\.ffilfate - Part of a larger company with nation:11 offices located in other cities outside 
Oakland. and controlled by a J1orne office or headquarters outside Oakland. 

19) Substantial Presenrf' - A fixed and estaoli.shed place where worlc is carried on of a clerical. 
administrative. profes.sio11al or producrion oanJre dim:tly pertinent to the b1lSi.ness being certified.. 
A temporary location or movable property or one that was established to oversee a project s1.1eb as 
a construction project office does not qualify. Businesses with offices both within and outside of 
the District that seek certificatio11 a.s a local business mu.st demonstrate the existence of a bona fide 
local office in accordance with the following criteria: 

a) lud~dent Office Site: TI1e local office can and does function as an independent office site. 
Tue local office is not merely a sh.,m operation set up by a non-local business for the purpose 
of gaining IJSUSLRBE ct>rtificatiou: 

b) Fixtures and Equipment: TI1e local office contains all th.ni.res andior equipment including but 
.not limited to. as appropriate. computer(s) software. copy machine(s). fumiture. vehicle(s). 
tools. appliances andtor machinery necessaiy to ope.rate the business for \\!hich the certification 
is sm1ght; 

c) Space: The local office contains all space necessary to operate U1e bu.si!lt>Ss for which 
certification is sought. including but not linlited to. as appropriate. office space. warehouse 
space. parking. yard area and/or shop area: · 

d) Dedicated Personnel: The local office must be the main office for assigned personnel who 
conduct a full range of the business· activities out of the local office including but 11ot linuted 
to. as appropriate. professional. clerical and/or administrative staff assigned and dedic:ned to 
the local office as uecessary to operate the business for which ct>rtification is sought; 

e) Daily Fm1ction: TI1e local office ftmct.iom on a daily basis. or a regular basis as otherwise 
appropriate. providing aJ1 services to operate the bu.sine% for whid1 certification is sought. 

20) Tiff - Tiie le,•el of !lie relationship between tlle prime contractor and 511bcontractors. or beti.veen 
subcontractors. 

21) Wa.in1· - An intentional action by the Board of Education. excusing a contractor or a department 
from adhering to and1or compl1mg with a District policy. 

Program Requiremeurs 

TI1ere is a 50% minimum participation requirement for all co11strnction comracts over $45.000 and all 
construction related profession.11 services comracts over SS4.100. (Subject to annual increases ptusu.1111 
to Public Contract Code section 2011 l(a).) All coustniction contracts below YI S.000 :u1d au 
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professiollal services contracts below $84 .100.00 mt~t include outre;ich to certified local finns such 
th.11 the respondent can demonstrate tllJt :1 minimum of tlirN• Joral cerrifiecl firms were included in 
the solicitation. 

TI1e 50% local business participation requirement must be met with :l maximum participation of 25% 
for Local Businesl, El1terpris.e!> {LBE) and a minimum participation of 25% for Small Loc.11 and Small 
Local Resident Business Enterprises (SLBE f SLRBE). Any pe:rcenrnge combination of SLBE's and 
Sl.RBE may be used to calculate the full 50% requirement. In the case of constmction projects where 
tmcking ~ warranted. 50% of tl1e total trucking dollars must be allotted to certified (Oakland) Local 
Trnckers. 

Prior to t11e iss11ance of a fom:ial invitation for bid. the District shall im1ire that the.re are at least three 
certified businesses listed in tl1e industry. trade or profession that constitutes a major category of work. 
If at least three USLJSLRBEs are not certified. then the requirement may. subject to U1e discretion of 
the District. 'be waived. or the 50% requirement may be re-set from 50 % all the way to 0%, depending 
on the particular circumstances at ti.me of bid. 

The Di&tricr's awarding auU1ority shall request an availability analysis ifU1eJe is reason to believe that 
the availability of certified firms will not satisfy tbe 50% .requireme:nt. The reques1 mu.st be u:i.1de in 
time for completion prior to iss11ing an inv:iration for bids. request for proposals or any other 
solicitation. 

Contractors are required to submit a completed Subcontractor Llsting 011 the fom1 provided by the 
District with the bid solicitation. The Subcontractor Listing provides the District with a fonna:l lil>t of 
subcontractors. t11e trade or service area to be provided. bid a.u.10\mts and certification stanis on 
bu~iuesses that will be used on the proJect. 

The Subcoutractor Llsting will be used by tlle District to calculate the levd of certified local buruiess 
participation. Unless a requirement is waived due to lintited availability. the detenuination of 
responsive and responsible will include meeting the 50% min.irnwu participation requirement. 

For pu.rposes of detennining that the 50% VSLJSLRBE btlSiness participation .m.ininnuu is met and is 
valid. the District is currently utilizing the cenification process. as ame:nded in 2012. developed by tl1e 
City of Oakland pursuant to its Local and Small Local Profit :llld Not for Profit busi.t1ess Entelprise 
Program 

Each prime or le:id contractor i<. urged to obtai.i.1. from each certiiied subcontractor. a copy of eitl1er the 
certification letter or certificate issued by the City of Oakland. TI1e certification lerter and certificate 
include the ce.rtific1tion mm1ber and date of expiration. 

Certifications runst be ClUTe:nt and valid prior to the submittal due date in order for the local 
participation to count toward meeting the 50% businesses participation requirement. Certification 
st:-itus is coufiruJ.ed during the compliance e,;aJuation process. 

Bid discounts are awarded for every l 0% of additional contract dollars attributable to certified firu1s 
over the 50% minimum thresl1old requirement for responsive bids. No more tl1an five pe,:ce.111 {5%) in 
additional bid discom1ts or three (3) addition.11 preference points m..1y be eamed.. 
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Tier 1: Mandatory 

50% Mandatory Requirement can be met with: 25% (or less) Local Business participation and 2S% 
(or more) Small Local or Small Local Resident Business participation. 

LBE SLBE 
Maxi11.mm Minimum 
Participation Participation 
25% 25%· 

Total 00-'to25% 25%to 50% 

Tier 2: Optional 
Participation over and above the 50% requirement earns additional bid discounts and points up to a 
maximum of a 5% bid discount and 5 preference points as long as the participation increases 
between SLBE's and/or SLRBE's or additional participation is achieved entirely with SLRBE's. 

lBE SLBE/SLRBE 
Maximum Minimum 
Participation Participation 
25% 35% 

lBE SLBE/SLRBE 
Maximum Minimum 
Partidpation Participation 
25% 45% 

lBE SL.BE 
Maximum Minimum 
Partid1>ation Participation 
25% 35% 
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Maintaining Participation 

Incentives are earned based on the level of participation proposed prior to the award of a contract. 
Once a project begins, it is important to achieve and maintain the participation for which incentives 
were earned. Prime Contractors and consultants must maintain the L/SL/SLRBE percentages 
indicated at the time of a contract award and throughout the term of the contract. 

Should the prime contractor or consultant fail to maintain the L/SL/SLRBE participation listed at the 
time the contract is awarded; the District may impose a penalty equal to the amount that should 
have been awarded to the listed L/SL/SLRSE businesses, and/or may stop the work upon approval by 
the full Board of Education. The Prime contractor shall be afforded the opportunity to request a due 
process hearing before the assessment of penalties and/or any decision to stop the work. 

If the District modifies the original scope of work; the contractor must make reasonable efforts to 
maintain the time of bid L/SL/SLRBE participation for which incentives were earned. If change orders 
affect only one discipline, staff may use their discretion to allow adjustments to L/SL/SLRBE 
percentages for the change order portion of the work. Upon request, District staff will help firms to 
determine methods of maintaining percentages. 

Sub~riturion of Listed Subcontr;ictors (Cousrrncrion Conn-acts) 

Unless otllerwise spedfied in the conrnict documents, and in accord witl1 California lnw. Prime 
contractors ,,bo have entered into a contract agreement with the District c:umot substinite a listed 
subcontractor. including ::iny listed L1SLiSLR.B£ used to meet pa11iriJ>fltion refJUirements, wil11out 
prior approval of the District. 

l11e District will grant substitution of a listed subcontractor on 1be following conditions: 
1. A written statement from the listed s11b contractor agre('ing to the substitutio1t 
2 \\lbeu the listed sub contractor has been given a reasonable opportunity to execute a contract, yet 

fails to. or refuses to execute a written contract whtn such wriuen contract is based upon t11e 
District's conditions and scope of work, 

3 Wheu a Jisted sub contractor becomes in.solvent. 
4. When the listed snb contractor .fails Of re.f\JSes to ~'3tisfy contractual agreements. 
5. When the listed s1.1b contractor fails to meet contract ~ur:u1ce fequtreme:11ts . Of 
6. When the Districl or the duly autllorized officer determines th.1t the work J'lerfonned by the listed 

sub contractor is substantially unsatisfactory. or not iu accordance witb tbe contract agreement or 
th.1t the sub contractor is substantially delaying or dismptiug the progress of the work. 

Prior to tl1e approval of the prin1e consultant request for substitution. the District sh.all give notice. 1ll 
writing. to the listed sub contractor. of t11e Prime contractor's request for substitution aud!or the reason 
for such request. Die sub contractor who has been so notified shall have fin• (5) working days in 
which to s11bmit to the District \"Titteu objectiol.ls to the subs1in1tio1t Failure to file such wrirte:n 
objection shall constimte the sub contractor· s consent to tbe substinttion. 

If writteu objections are filed. the District sh.111 give written notice of a beanng cL1te to the prime and 
sub contractor within five (5) working days. At the hearing. the prime and sub co11tracto1 will present 
their cases and the Hearing Officer will make a detenu.inatio1l 
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Eme1·zt>n<"Y Contrn<"rs 

USVSLRBE busint>.s.ses will be given first priority iu the perfonnance of emergency work as defmed 
in Public Contract Code section(s) 22000-_:?045 whicll fommlates and establishes procedures for 
bidding. contracting. and purchasing goods and services under the Califom.ia Uuifom1 Constrnctiou 
Cost AccoLU1ting Act. 

Compliance ~lonito1iug and Peualtie.s 

To ensure compliance with the program. the contractor or coi:mlltant shall provide records upon 
request (withiu ten calendar days) and pemii1 the District to review all peI1i.nent re<:ords and documents 
of the contractor and subcontractors. TI1e contractor or consultant shall provide a copy of :ill 
subcontractor ::igreements. purchase orders and/or other verification of the total ammmt to be paid to 
each subcontractor, supplier. etc .. prior to co1il1Uenceme:ot of work. A penalty of one percent (1%) of 
the contract amount or one tllousand dollars ($1.000) per day (wbid1en~r is Jes.s) may be applied if 
records or documents are not provided within the specified time. Toe District shall deem such refosal a 
material breach of contract. in which case rhe District may tem1inate the contract and/or stop the work 
until compliance is met. In addition. the contractor or subcoutracrors may be debarred from 
participating in future District contracts fur a period of si.x month<; to five years. and may lose 
certification. 

TI1e subcontractor·s progress p::iymenr report mtl.St he s1.,1bm.itted \Vith each progress payu_ient in o.rder 
for rJie progress pay111ent to be processed. Also. prime contractors andfor prime consnltanrs ,·,..i.11 
provide the District with executed copies of its suJ:x:ontr:mor/sub consultant agreements to verify 
dollar amounts stated for a11 Li SLJSLRBEs. Contractors m1tsl also provide infonnation with each 
progress payment indicating pa)'n1enfs made to VSLJSLRBEs in order to re<:cive subsequent progress 
payments. 

State prevailing \\'age rates apply to all public works comracts as set fo111l in Labor Code Sections 
1720. 1720.2. 1720.3. 1720.4. and 1771. Wotkers employed on construction. alteration or demolition 
projects in California that w;e public fluids are paid the prevailing wage. \\'hich is the basic bourly rate 
the m.ajority of workers in a particular craft or classification earn. TI1e prevailing wage also~ based on 
the locality and nearest labor niarket. Toe California Department of hldustrial Relations. (Divisions of 
Labor Statistics and Research) a.tllmally detenn.ines prevailing wages and inay be reached at 
,vww.di.r.ca.gowDLSR.tPWD. 

111e Prime contractor shall include in its contracts with its sub contractors. requirements that its sub 
contractors· employees and their subcontractors · employees shall be compemated in an amouur uo less 
rhan the general prevailing wage rate of per diem wages pursuant to the California Labor Code 
Sections 1770. et seq. 

The prevailing wage requirement will be monitored :md enforced by the District in accordance wirh 
state law. In addition to :iny other rights provided by California 1:iw to recover compensation. a worker 
that has been paid less than the prevailing wage rates shall have a right ro conunence an action or 
proceeding agai.Jist the employer of the worker for tlle difference between the prevailing wage rates and 
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the amotu1t paid to such worker for each calend.1! day or portion tl1ertoffor wluch tl!e worker was paid 
less than the compensation required to be paid under the provisiou.s of this agreement . 

Local Sulxourrnctiu~ Ourrencb 

To ensure full disclosure of contracting and subcoutracrmg oppomulities available through the 
Oakland Unified School District. each of the District's awarding departments must post contracting 
oppomm.ities on the District" s website. www.ouc,ciorg 

The District is in collaboration with the City of Oakland. Office of Contract Compliance & 
Employment Services. which 111.1.i.ntains a list of certified for profit and not-for profit busiue5ses and 
orgailizations. The list is divided by trade or profession and includes contact information as and if the 
certification type is eitl1er Local Business Enterprise (LBE) or a Small Local Business Enterprise 
(SLBE). In addition. the District. through itb Local Compliance Officer. maintains a list of Small 
Local Btt~iness Enterprises (SLBE's) which are also owned by residen1s of City of Oakland (SLRBE). 
Each agency conducting a construction related solicitation is required to obtain responses from 
certified finus appropriate to the nature :md scope of the particular solicitation. Upon request. mailing 
lists of certified firms. 

J oin1 , · E>utm·e Agnemenrs 

A business 1h .. 1t is bidding or competing for District construction related contracts may associate with a 
certified Small Local or S11u1l1 Local Resident business to compete for contracts as a Joii1t venhire . .and 
thereby meet the mandatory participation requirements of Ille L'SUSLRBE policy. (I11e association of 
a Local Business Enterprise witll a non-local busille~ will 1101 qu .. 1lify as a joint venture under this 
Program however, an LBE that associates with a SLEE or SLR.BE will receive an addition.1! 2% - 2 
point preference over a non-local I SLBE!SLRBE joiut venture association.) A Joint venture sbould be 
bet\veen two entities with the same discipline or licensing as required by the awarding department. 
Approved Joint Vf'll.h1res wiU .receive up to tl1e maximtm1 bid discotml credit 011 construction and 
professio11.1l services contracts. as detailed in the Progr.un Incentives Section of this Policy. above. 

1l1e parties must agree to enter into the relationsllip for at least rbe life ofrhe project. 

Basic EleJnenrs oftlw Joint llent11re .Agreement: 
A Joiut Venture must submit a Joint Venhrre Agreement two weeks pnor to the bid due cfate. 
Each agreement must include. but not limited to the follmving: 
I . Detailed explanation of the .financial contribution of eac.b partner: 
1 List of the personnel and equipment med by each partner: 
3. Detailed breakdom1 of rl.te responsibilities of ead1 panner: 
4. faplanation of how the profits and losses will be distributed: 
5. Descrip1ion of the bonding capacity of each partner: and 
6. Mau..1gement or incentive fees available for :my one of the partners (if :my). 

Commerci(l/1\> Useful Functions Perti:mned b1• Joim Vimnire Parmer:.: 
fach JV partner must perfom1 a .. commercially use flmcrion .. as that term 1s defmed herein. . .\ 
SLB:E/SLRBE that relle-s on the resources aud personnel of a non-SLBI:JSLRBE finn \\ill 
nor be det'med ro pe1form a "(ommerdaUy useful f1rncrio11"' . 
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Joim /fem11re License Requiremems: Each JOiut n~nture partner must possess licetlses 
appropriate for the discipliue for which a proposal is being submitted. tf a joint ve11rure is 
bidding on a siug]e trade project. at the time of bid submittat e.ach of tlie joint venture p:u1ners 
mu.st hold a Joint Venture License (or det.11011.strate that a Joint Venture Lict'USe application ~ 
pending with the Contractors State License Board) and possess the requisite specialty license 
for thar trade bid. 

Delineation o[JoiJJI Vennmi Work: 
TI1e Sl.BEJSLRBE partner mu.st clearly define the portion of the work it will perform during 
tllt:- project. 1bis work must be of the similar type of 1,vork the SL'SLRBE partner perfonns iu 
the nonual course of its own business. 1l1e Joint Venture Agreement must specify the project 
bid itetns to be perfonued by each individual joint venture partner. Lmup sum joint venture 
particip.1tion is not acceptable. 

Responsibilities o[the SLBEISLRBE Joint Fenture Panners: 
l. The SLBE/SLRB:E: parmer muse sh,are in die ownel'ship, control. mauag{'mem 

responsibilitie~. risks :md. profirs of the joint wurun• in proponion nith lenl of 
participation ili the project: 

'> TI1e SLBEJSLRBE partner must-perform work that is co11m1ensurate ,,1th its experience. 
3. TI1e SLBE/SLRBE partner must use its own employees and equipment to perfom1 its 

portion of the proJect. 

Application o(Bid Discounts for Joillf Vimh1ro At!J·,w111ents 
To be eligible for a bid discount, at the titne of bid stib.mittal. each joiut venmre p:utner must 
hold a Joitll Venn1re License (in the case of construction contract& only. successfully 
demonstrate that a Joint Venture License applicarion is pending wjth the Contractors State 
License Board) and each 11111.st have the license that is appropriate for the project :is required iu 
the contract document of the contract award authority. 

Other Joint Venture Conditions 
The Di51rict'~ facilities Director or designee must first approve the SLBE!SLRBE Joint 
Venture Agreement before tile joint ·venrure is eligible for bid discounts . • 4-.ny changes must 
a~o receive the prior appro\al oftl1e District's F:icilities Director or designee. In addition to 
any otl1er infonnation required by conditions specified hereitt each SLBEISLRBE Joint venture 
must provide upon request. cancelled checks and any otl1er financial record$ to the District 

Additioual Considerations 

Prime contractors shall nor itnpose any unreasonable additional criteria on snbcontractors that are not 
required by the District. Any dem.md on an L'SVSLRBE s11bcontractor t11at would change the way 
the subcontractor does busiuess will be deemed tmreasonable. TI1e prime contractor shall not 
selectively impose criteria upon local certified bt1.siuesses th:it are not applied to other btlsit1e~ in 
similar contr.1cn1al rebtio11,h.ips with the prime. 

All bid.'> subm.it1ed shall be made available to the public upon bid opening as required by the Public 
Contract Code 
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E~DP.u1I 

Pa11 II. 

Certification 

The followi.tig is !be cmification process utilized by the City of Oakland. lt is printed in its entirety. 
adopted without modification and incozpo.rated by reference into the Oakland Unified School Di-strict · s 
Local Business Policy. 1l1e Board of Education reserves the right. as deemed appropriate. to develop 
the District's ow11 independent certification process. which shall s11persede the City of Oaklaud·s 
criteria. In addilio!l the District sh.111 adopt a proof of residency process (similar to that used for 
enrolling students in Oakland Unified School District schools) to verify that the criteria for Small 
Local Resident Business Eutezprise certifications are met. {A list of documents that \\'Ill be required 
by the District as proof of residency can be found at Uie end of thi~ Part .It) 

CitY of Oakland Certification Ctiteria 
The City of Oakland now certifies both for-profit and not-for-profits operations. Certification criteria 
apply to both for J)rofit and not-for-profit org..mizations. 

1. An est:iblished operation loc:ited and doing b11si.tle:ss or ope.raring within the geographical 
boundaries oft he C'ity of 0:lkl,md. 

'"> folly oper:itioual for at lea.st twelve (12) consecutive months prior 10 applying for 
certification. 
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3 A valid City of O:lkland Business Tax certificate issued uo less than tweh:e (12) months 
prior to applying for certific;ition. All payments 1mLst be current and the ce1tificate must 
reflect the address of the local business. 

4. A fLxed office that reflects a substantial presence in the geographical bo1mdaries of the City 
of Oilla.nd. Post Office boxe<>. temporary locations. and moveable wotk sites will not 
estabfu.h status as a local business. In the case of trncking £inns. 1l1e tn1<:k inventoiy nmst 
be located within the city limits. A fixed office is a dedicated office space. owned or k.1.sed 
by the local busines.:s. in an established, non-portable building wh~e regular wotk pertinent 
to the contract is conducted. For SLBE ceJ1ification, the ft:.'i.ed office shall be the primary 
business location of the business. A residence may qualify as a fi..-.;:ed office provided the 
followmg conditio11s are met: (a) the bu.siness conducted in the residence complies witl1 
Oakland Zoning Regulations re.lating lo Home Occupations: and (b) Ille residence is the 
priniary business location of tlie bu.si.ness and contribu1es not less than 51 % of the gros1 
receipts of business. A fLxed distribution point is _a n011-po11able warehou\e or au outside 
s.hipping yard owned or leased by 1l1e local business. where shipping. receiving :md tl1e 
owner and employees regularly and exclusively comlucl distribution of goods and 
commodities on beh.1lf of the business. 

5. I11e owner or employees (pers.ou .hired and paid directly by the local bus.iness to couducr 
work solely on behalf of the bnsiness at its fo:ed office or distribution point) skill be 
available during nonual operating hours. 

6. A LBE1SLBE mtLst comply witll all applicable Federal. State aud local regulation'>. 
including. but not limited to the City of OakJand Zoning Regulatiom. 

7. All ta.xes. fees. perm.it fees. and fuies sha11 be current. 

8. Upon request by t.be City's certifying officer. a LBBSLBE must possess aud m,1ke 
available for i.uspectwn tl1e following doc1m1entalion citing tl1e Oakland business street 
address: 

:t fa;eCt1ted (i.e. signed by all parties) copies of pa.stfcunent contracts; 
b. Oakland Business Tax Certificate and federal t:tx identification number: 
c. Ewcuted lea5e or other written agreement for occupancy of Ille 0:lkland office; 
d. Business card:; and Utility bills (including but not limited to telephone. gas. electric. 

or water bills) 

9. A business requesting cer1i.fication shall supply the City with all sucl1 additiou.al 
infonnation. as !he City may deel11 relevant to make a detemllll.1tio11 on its eligibility for 
certification. The City may wish to review additional doc1uueuts t.llat may include. but may 
not be limited to: 

a. Commercial advertising 
b. On-site signage 
c Letterhead 
d. Previous Lease Agreements 
e. Marketing materi;tls 
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f Listi11g in the telephone book 

l 0. Small local busine,,,ses mll',t present or make available copies of federal tax remms ,;1.Jowiiig 
gross revenues for the three most recent fiscal years i.n order for the City to detennine 
compliance wit11 established business size standards. 

Certification EligibilirY Standards 

Ownership and Control for Small Local Business Enterprise 
TI1e following standards sb,111 be u<..ed by the City to determine if a firu1 is o\n1e<l aud controlled by 
one or more owners or businesses and eligible for certification as a Small Local Business .Enterprise: 

1. An eligible small local business shall be an independent business. Tiie O\\'ller5ltip and 
control of the SL.BE shall be real . substantial and continuing an(I shall go beyond the pro 
forn1a ownership of the finu as reflected in it.s ownership doctu11ei1ts. The small local 
business o,,ner sllall eitjoy tile cu,tot1L1.ry incidents o.fowne:rsb.ip and shall share iJ1 the risks 
and profits co111Il1e:11surate with tl1eir ownership interem, as demomtrated by an 
exam.iJ1atio11 of the substance rather than forn1 of arrangements. Recognition of the 
business as a separate entity for ta~. coxporate or loc.11 statrn; purposes is uot necessarily 
sufficient for recognition as an SLBE. In detemli.uing whether a potential SL.BE is an 
independent business. the City shall consider all relevant factors. including the date the 
business started. tl1e adequacy of its resources for the work of the contract, and tlle degree 
to which fiJL111cial. equipment leasmg and other relationsWps with uou local finn.s. 

2. TI1e O\Vner(s) of tl,e snL1lJ local busU1ess must also pos5e.5s the power to direct or cause t11e 
direction of the 1uanagemeut and policies of the finn. Also. Uie owner shall make the day­
to-day. as well as major decisions on matters of illarL'lgement, policy and operations. TI1e 
finn shall nor be subject to any fonnal or infomlal re.strictious, which limjt the custo1ua.ry 
discretion of the O\mers. TI1ere sluill be no restrictions tliat would prevent the local 
busine.ss owners. without the cooperation or vote of any non-local owners, from .making .1 
bminess decision of the firui. (i .e. bylaws provisions. partnership agreements or charter 
requirements for cumulative voting rights) 

• \\'here the .1ctual management of the furn is contracted out to individuals other t11all t11e owners. 
those person,; who have 1J1e ultimate power to hire and fire tlle managers are. for the purposes of 
this part. considered conrroll.ing the business. 

• The contribution of capital or expertise by the local owner{s) to acq11ire their interests in the firm 
shall be real and substa.nti:il. 

• Newly fonued firms and fums whose 0\\1,ership and/or comrol bave changed since the date of the 
advertisement of the contract are closely '> C.mti.nized to deterntine the reason.s for the timing of the 
fonnation of or change m tJ1e fimt 

• A previous andtor co11ti11uing employer-employee relationship bet\t.·een or among present O\\'llers 
are carefully re\·iewed ro e.i15ure tl1at rhe employee-om1er has management responsibilitie~ and 
capabilities. 
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• Any relationship benveen a SLBE and non- SLBE. wlJ.ich has an interest in the SLBE. is carefully 
reviewed to determ.i.ne if the interest of the non-SLBE couflicts with the ownership and conrrol 
requirements. 

• SLBEs wilJ be couside:red bon.1 fide if tl1e owJ1ersh.ip inter~ts :i.re real and continuing. and not 
cre:ited solely to meet lhe City goals for SLBEs participati011. Tiie SLBEs induded in the contract 
must perfom1 couune:rcially useful sen'ice.s and.for supplies and not merely act as a passive conduit. 
In tl1e event the City has reason to <ftie-stion tl1e ownership of SLBEs. the burden of proof is on the 
claimant a11d!or contractor to provide documentation to substantiate the SLBE business enterprise 
status. 

Size Standards for SmaU Busines~5 
The Citv has established a size limit in order ro set forth criteria and deftue small local businesse-s. In 
making, the detenni.natiou re-latiw ro size. the City will nse thirty percent (30%) of the United States 
Small Business Administration· s Small Business Size .standards. Size is based on gro~ revenues 
re.alized by the fum for the three most recent fiscal years that the firm is doing business. 

LBE/SLBE Certification .Proce5s 

Step 1 - Tile Application: DO\m load Applications from tJ1e \-Veb s1te maintained by Contract 
Compliance & Employ1ne11t Service!> (CC & ES), From Oakland.net.com. select Contract Compliance 
on tlie ··go to·· liJ.lk . Requests for certification applications can be u1ade by phone, facsimik 
electronic mail. in \\Tiling or in person. \Vhe11 submitting !lie application. remember to attach a copy 
of the most recent Business Tax Certificate and have 1J1e application notarized. If you are applying as 
a small business. atracl:J the last three most recent business ta.x rerums. 

Step 2 - The Re-view Process: The City of Oakland employs a three-tier certificatiou process as 
sta.ucfard oper:iting procedure. This process is used to determine the degree of difficulty and time 
necessary to complete the review. 

-.t' Tier I - The application. upon reviev .. · by staff. is complete and acctmlte. and requires 110 fimher 
:iction. Analysis. recommendation and notification as to U1e status of the application to certify or 
deny certification mil be conducted within 10 working days. Tier I applications are typically LBE 
re-certi.fications . 

../ Tier II - TI1e application. upon review by staff. req11ires additional ulfonnation (e.g. application 
infonnation is incomplete or requires clarification. supporting documents missing. etc.) If Ille 
application is incomplete. additional doe1une.ntat1011 will be requested and !lll1.5t be sub111it1ed 
within 10 working days. Analysis. recommendation and notification as ro the status of the 
application to certify or deny certification will be conduc1ect within 10 working days . 

../ Tier III - TI1e application. upon review by staff. necessitates a desk audit and site vi.sit. TI1e desk 
audit and site \'isit will be conducted within 15 working clays. All parties are asked to cooperate 
fully with the investigation. failure or refosal to furnish requested infom:iation or failure to 
cooperate voids the application. If 1l1e audit and review results in a satisfactory deteml.i.uatiou .. 
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analysis. reconunend.1tio11 and notification as ro the st:itu.s of the application to certify or deny 
certification will be conducted within 10 working days after the site visit . 

During the process of certific:itiou. the C1ty may review any document:ition or infornution it deems 
necessary to detenuine whether the applicant meets the definition of a local business set forth .in the 
section 2. 0 I ofrh.is document. 

To ei~11re complete and accurate detenni.nation in a timely fashio11 it is requested th.11 all potei1tial 
LBE'SLBE participants submit an application for certification a mininmm of three (3) weeks prior to a 
bid opening or submittal of a propos..1J. In order 10 receive LBE or SLBE credit for listed 
subcontractors and suppliers certifications must be complete and existing at the date and time of bid 
opening or submittal due dates. 

Certification witll another agency does not constitute certific:ition with t11e City of Oakland. l11e City 
reserves tbe right to approve LBBSLBE status 'from other government or City agencies. Fimis or 
individuals who knowingly submit false infonn.ation concerning t11eir LBEJSLBE business status are 
subject to action or actions for fraud under tile State :md Federal False Claims Act and will be debarred 
from bidding on future City work for a period of three (3) years. 

Other Considerations 
In addition to the above the City shall give s-peci:11 consideration to the following circt111tstance,<, in 
determining eligibility. 

• Ne'\vly fom1ed firms and finus whose ownershjp and/or control have changed since the date of the 
adver1i.sement of the eontracr are closely scrutinized to detenn.i.ue the reason.,; for the timing of the 
foroiation of or change in the finn. 

• Previous andfor continuing employer-employee relationships between or among preSC!'l.11 owners are 
carefully reviewed to en.mre tl1at the employee-owner has 111.mageinent respo11sibilities and 
capabilities. 

• Any relationship between an LBE,SLBE and a business that is not an LBEJSLBE. whicl1 has an 
interest in the LBE. is carefully reviewed to determ.i.ue if the interest of the 11011-LBE conflicts with 
the O\vnership and control require:menK 

• A joint venture is eligible for ce.rtificariou if the LBEISLBE partner of the joint vennire meets the 
standards for an eligible LBE. TI1e LBE partner is responsible for a cle.arly defuied portion of tl1e 
work to be perfonued and sb.1re.s in the o\vne:rship. control. management responsibilities. risks and 
profits of the joint venn1re. TI1e City Attorney" s office must approve joint venmre agreements. 

• Tue meiitor and prorege nmst be certified prior ro tile submittal of a mentor-protege agreement for 
approval. 

Re-Certification 
A City of Oakland certification is valid for a period of two ye:m. tmless otherwise ~ified. At the 
end of the certification period (October and Ap1il) the business may apply for re-certification. 
:Not\\itll.st.anding the above. the City may require re-submittal of current documentation and 
infom1atio11 i.11 the evet1t a LBE:SLBE certification is cl.l.11lenged. 
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Appeal 
Any fU111 that believes that it h~ been wrongfully denied certification as an LBE;SLBE or joint 
venture may file :m appeal in writing. TI1e wrinen appeal must be signed and dated. 

111e appeal shall be filed no later tban 30 days after tl1e date of denial. 111e City 111.1y extend !he time 
for filing. or waive the time limit in the interest of jllstice. TI1e City may specify iu writing the '£ea.son 
for so doing. 

Third parties. who have reason to believe that another firm has been wrongfully denied or granted 
certification as an LBEJSLBE or joint vennire. may advise the City in writing. This infonuation is not 
considered an appeal 

TI1e City ensures a prompt .u1vestigation. and may at its discretion: decertify the LBE!SLBE or joiut 
venture pending the outcome oftbe investigation. 

£i',l)Pa11 Il 

Pai1m 

OAKL . .\. ,l) ll\TflED SCHOOL DISTRICT 
Smalt Local Resident Business Eoteiprise 
("SLRBE) 

Supplememal (' ertificntiou Doc11111,·11111tio11 

TI1e following will be required to qu.1lify as a SLRBE under OUSD"s Local Bu.siuess Program: 

Any three (3) of the following dated Tiitbin 90 days. Must reflect the business om1e.rs · 
Cl'RRE~'T residential address: 
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n.) Out· to three lllility bills from dif/erem ngencie~, 

;,,.,., PGl,E, ltome relepl,011e, water, garbage or cable; nnd!or 

b.J Bot/J n1110111obile regiurntion aurl m110111obile i11sur1111ce; mul!or 

c.) Homeowutr 'slreuter's i11s11ra11ce policy; rmdlor 

<I.) Propt'f{l' tnx slllft111e111; muVor 

e.) Offlcinl leller from n social sen'ice!go1·er11111em ngeucy; and/or 

f.) Re111nl/Ln1se .-Jgreemml or Gmut Deed or Title f111i11im11111 0111? .( 1) yt>nr lt>ase 1w111iret!J 

1/29/14 
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EXHIBIT J 

DISABLED VETERANS BUSINESS ENTERPRISE PARTICIPATION POLICY 

Attached is the District's Disabled Veterans Business Enterprise Participation 
Policy applicable to this Project, which Developer agrees to be bound. 
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OlSABLfD VETIRAN BUSINESS ENTERPRISE 
PARTICIPATION POLICY 

OAKLAND UNIFIED SCHOOL DISTRICT 
DISABLED VETERAN'S BUSINESS ENTERPRISE REGULATIONS AND LOCAL HIRING REQUIREMENTS 

For Construction Comracts 

PART I. GENERAL 

1.01 PURPOSE 

A. To be eligible for an award of a construction contract, each bidder must agree to comply with the following 
Local Hiring and Disabled Veterans Business Enterprise (DVBE) requirements authorized by the Oakland 
Unified School District ( "District") . The following information is only a summary of the requirements and the 
Prime Contractor is responsible for and must comply with all the details contained in the District Policy. 

B. The District Policy is incorporated by reference as though fully set forth herein and provides that the failure of 
any bidder or contractor to comply with these requirements shall be deemed a material breach of contract. 
Copies of the District's Local Hiring and DVBE Policy are available upon request at the Oakland Unifted School 
District, Facilities Planning and Construction, 955 High Street, Oakland, CA, 94601. 

The goa ls are as follows: 

Disabled Veteran, 3o/o; Local Hiring, 50% of hours worked on a craft by craft basis; 100% of the 
apprenticeship hours. as set forth in Article XIV.II and XIV .IV.I of the Project Labor Agreement {"PLA") 
adopted by the District. The Prime Contractor's compliance with the Local Hiring and PLA Workforce 
Development Fund requirements shall be monitored by the PLA administrator, and compliance with the 
District's DVBE requiremeng shall be monitored by the District's Labor Compliance consultant or officer. 

C. Questions regarding these Rules and Regulations and the accompanying forms for Construction Contracts 
should be directed to: OAKLAND UNIFIED SCHOOL DISTRICT c/o Juanita Hunter at 510-535-7044. Wrinen 
re5ponses should be addressed to : 955 High Street, Oakland, CA 94601. 

D. Information from the CA Department of General Services on Disabled Veteran Business Enterprises can be 
found online at : hnp://www.pd.dgs.ca.gov/smbus 

1.02 SUBMISSION OF FORMS 

The following forms must be submined with bids for projects of more than $15,000. These forms must be 
submitted by all Prime Contractors as specified in the Invitation for Bid. The Invitation for Bid will specify the DVBE 
and local hiring goals for each bid . Bids will not be opened until the submina l deadline of the DVBE forms . The 
District reserves the right to request information regarding the racial and ethnic composition of a contractor's 
work force for information and record keeping purposes only. 

A. OUSD form 1: Prime Contractor Method of Compliance 

This form must be completed by the Prime Contractor detailing how he/she will comply with the District's 
DVBE requirement called for in the Invitation for Bid; otherwise his/her bid will be deemed non­
responsive. The final determination of compliance will be based on the contract amount taking into 
account the District's acceptance or rejection of any alternates . 
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B. OUSD Form 2: Cenification 

This form is to be completed by subcontractors and submitted to the Prime Contractor and used as 

backup to the Prime Contractors Method of Compliance form. 

1.03 SUBSTITUTION. REMOVAL, OR CONTRACT MODIFICATION OF DVBE 

No DVBE subcontractor, rnpplier, trucker, or other business listed on the District Form 2 (DVBE Subcontractor 

Participation] is to be substituted, removed from the contract, or have its contract modified in any wav without 
prior Di5trict approval per Public Contract Code sections 4107 and 4110. 

1.04 PRIME CONTRACTOR CONTRACT REQUIREMENTS 

Whenever contract supplements, amendments, or change orders which require District approval are necessary, 
the contractor shall be required to comply with those participation goals which applied to the original contract 
with respect to the supplement, amendment, or change order. 

Prime Contractors shall include in anv subcontract with a DVBE a provision which provides that DVBE 
Subcontractor a remedy for the Prime Contractor's non-compliance with his or her commitment to utilize DVBE 

Subcontractors. This contractual provision shall include an agreement by the Prime Contractor to compensate any 

DVBE Subcontractor if the Prime Contractor does not fulfill its commitment to utilize the DVBE Subcontractor. This 
contractual Provision shall also state that it is enforceable in a court of competent jurisdiction. 

Suggested language for the agreement between the Prime Contractor and the Subcontractor is as follows : 

"Prime Contractor shal l fulfill its commitment to utilize and compensate DVBE Subcontractor to the full 
extent agreed to by Prime Contractor. In the event DVBE Subcontractor is not so utilized, Prime 

Contractor shall nonetheless compensate the Subcontractor if the Prime Contractor does not fulfill its 
commitment to utilize the DVBE Subcontractor. This provision shall be enforceable in court of 
competent jurisdiction.N 

1.05 DVBE QUALIFICATION REQUIREMENTS 

Unless otherwise determined, only DVBEs certified with the City of Oakland, the Port of Oakland, CalTrans. or the 
Regional Transit Agency are eligible for participation in Oakland Unified School District DVBE affirmat ive action 
requirements as follows 

A. If the selected bidder and/or subcontractors are already listed in the above stated agencies' DVBE directories 
of cert if ied firms, the District's Contract Compliance Consultant will proceed with its evaluat ion of the bid or 

proposal for award of contract . 

B. If the selected bidder and/or subcontractors have submitted application for certification with their bid or 

proposal. the District's Contract Compliance Consultant will review the Application for certification rev iew. 
The Contract Compliance Consultant will conduct a DVBE certification review of the non-certified bidders and 
subcontractors and wi ll inform the District of which bidders or subcontractors are eligible. If time for the 

work is of the essence and approval is delayed for an unreasonable amount of time due to forms not being 

complete or delavs by the District's Contract Compliance Consultant, the selected bid for the specific proiect 
may be rendered non-responsive and awarded to another bidder. 

1.06 NON COMPLIANCE AND SANCTIONS 

A. Noncompliance with District Polley 
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A complaint of discrimination or noncompliance concerning DVBE participation initiated by any party after 

contract award will be processed in accordance with District Policy. 

1. If the District Contract Compliance Consultant determines that there is cause to believe that 

a contractor has failed to comply with any of these requirements , the District's Contract 
Compliance Consultant shall anempt to resolve the noncompliance through conciliation. 

2. If the noncompliance cannot be resolved, the District's Contract Compliance Consultant shall 

submit to the contractor and the District Board of Education a wrinen Finding of Non­

compliance. The contractor shall be given ten (10) calendar days to appeal the Finding to the 
Board of Education otherwise the Finding is final. 

B. W1l-lful or Bad Faith Noncompliance 

1. If the District's Contract Compliance Consultant determines that there is cause to believe that 

any construction-related professional service provider, contractor, or subcontractor has failed to 

complv in good faith with any of these requirements of District Policy, or contract provisions 
pertaining to DVBE utilization, the District's Contract Compliance Consultant is empowered to 

conduct an investigation. After affording the contractor notice and an opportunity to be heard, 

the District's Contract Compliance Consultant may impose sanctions for each violation. These 

sanctions shall include but are not limited to: 

a. If the contractor is a DVBE, deletion from OUSD's li5t of DVBE ce.nified entities and advise 
identified agencies of the District's a((iom. 

b. Declare the contractor non-responsive and ineligible to receive the award. 

c. Declare the contractor an irresponsible bidder and disqualify the contractor from eligibility 

for providing goods or services to the District for a period of five (5) years. with a right to 

review and reconsideration by the District after two {2 ] years upon showing of corrective 
action indicating violations are not likely to recur. 

d. Determine that the contractor has willfully failed to comply with the provisions of District 

Policy and impose as liquidated damages whichever is the greatest of: 

1) An amount equal to the contractor's net profit on the contract. 

21 Ten percent {10%) to the total amount of the contract_ 
3) One thousand dollars ($1,000.00). 

2. The contractor or subcontractor may within ten (10) calendar days appeal the District' s Contract 

Compliance Consultant's decision to the District Board of Education which may sustain, reverse 
or modify the Contract Compliance Consultant's findings and sanctions imposed, or take such 

other action as wi ll effectuate the purpose of this program. 

An appeal by an aggrieved business under this subsection shall not stay the Contract 
Administrator's findings. 

3. The District's Contract Compliance Consultant may reQuire such reports, information, and 
documentation from contractors as are reasonably necessary to determine compliance with the 
requirements of District Policy. 

4. The District's Contract Compliance Consultant shall send a wrrtten notice to the Facil ities 

Planning and Management Office to advise the District's Controller that a determination of bad 
faith non-compliance has been made and that all payments due the contractor shall be withheld 
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in the amount of the penalty assessed, as agreed to by the contractor or subcontractor and the 
District. 

1.07 COMPlAINT PROCEDURES 

Any contractor or subcontractor, who has submitted a bid for a particular project and has knowledge of or 
su5pects a violation of District DVBE policy by another contractor or ~ubcontractor warranting that contractor or 
subcontractor's bid be rendered non-responsive because of the violations, may file a Formal Bid Protest by 
identifying in writing the violation, particular project and date of bid opening within five (5) calendar days of 
opening. A written protest should be addressed as follows: 

Facilities Planning & Management 
Anention: Deputy Chief 
Director of Facilities 
955 High Street 
Oakland, California 94601 

With a copy to: 

Davillier-Sloan, Inc. Jake Sloan, Contract Compliance Consultant 
1630 12"' Street 
Oakland, California 94607 

Office of the State Administrator 
Secretary to the Board of Education 
1050 2'"' Avenue, Workspace B-237 
Oakland, California 94606 
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OUSO J-OIIM 1, ME1ll00 Of COMP\.IANCI 

OVflE SU IKONlRACTOR/ S:UPl>I.IEft COH$TJ!lKIION U>ffll!ACTS. 
Nc,,c:f,. DYBE H'tfottn,tr.,on d ~ cc'«'tf'd fo, rf"(.Of\1 ktt°"'9 cmd ,rt.formotJQrwal ~•sonly aM •rlf no:: H co,is«rt<I ~ rM a~rd of '°"rrocr. 

OVU: OOLlAA PNCTX:IPATlOM OF 91D{PROPOSAL llMs sectlen (Ii to be tOfflPlle~ for ~II PlllTIE. Contr.actor's bid C1¥el" S15.000.00 ~ fo..- all modmciit,oru: to th.rt contra<:t . 

Ois.tblNI V~•"F1 Coo:~ocs daif'n.i~ J:)rt'fef'tn<& and a• O!!Nr Pr~ Coa:rf1'C'C0otrs mvsc complete tt.. fO,,:N°if'C, •n<J comp~ '!llltfth It!@ r't'QUir"d p~1't"lttp ot DVB£ 

1ut:,,con1ncron. or mMt ffl• road .«on: for ts.as O'\'t'f 57S.OOO 

PRtME BJOOEll · - - - --------------- COlfTACTPE!lSQN· - -------------------- ----

t.OOR£.SS -------------------------- ------------------------

PHONE NUM&ER· ---------- - F-'X NUMBER ---- ----- TOTAUl;O · ------------------­

P~OllCT NAME OR DESC~IPTION 

A. list 'fO't.H' DVB£ wb<ontn<ton/WippNn. H ti\• suba"""'KTo, fl..s ~ iubontA'\ilt'• s:\ihcU1tT.1c,:o,, list tti• sUlb,,ot"(fiNt• on 'th• lft,• foii!o-Nlf'IC th4t 1ubcontr.aor .n Md.:eu. e .:: 

1AM: P.M'Minc) and c:omp,lete the W'donNt..on fuf both '" t~ ~~te OV8E. column. en~ th~ do1f..lr ~ount and f,11 .., t~ Ethr,,oty Code~ Gfl'lde< Code. 1f !tie 

~tf'KtOf" or iuppii<lr" • -.omiJI'\ •fld no< an e,ttt,...c nn,,onty, pleu. kSd • ~•at• pap, st.ttin(thn f.K'l} 

a. EM•~~ ,.nun. 8 '°' •~ tolvMn 
C &.fer tM dola, illlmOUnt of tM ~ C'D tw pa,flotmed bv non-OV3( f.rmi . 

0. ~tt:r' me do41iilW amount of tf'w!o bid to W-pen'orm~ by~ ,....,u! Cofitnctof. 
£. £~~:;umoft:hitco!1.1mnt01~/~ rnlin•S.C,..,dO 

*>TE: PS.•se he. ~111,(,1,... th.11 the- ftnii de-n!rmi:nat.iot'I al OV8E Con,pfQIKe ,s maM based on tl'le contrila .ilffl0$,l'll resutn"' from tf'ie Dlstnct's ~c~e- « re1ea:t0t'I ol 

•te-~.r.lt':S. 

3ASE filO{PP.O?OSAf Al.TERNA TE •l Al.T£~1U.TI •2 
DVBE OV!lf ~ 

UST O\IBE >ubi./wl'l>"o<s AA H A N,I. AA H A ""' AA A H PIA 

A.. Subcoe'itrKt::Of' OI' ~~. L.oabotl 

1 

z 
3 .. 
5 
6 
7 

! . 

9 
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10. 

11. 
12. 
13. 

14. 

15. 

16. 
17. 

18. 

19. 
20. 

8. Subtotal 

C. Other Subcontractor/Supplier 
0. Prime Contractor 

E. Total Bid 

AA 

A. Subcontractor or Supplier $ 
1. 

2. 

3. 
4. 

s. 
6. 
7. 

8. 

9. 

10. 

8. Subtotal 

C. Other Subcontractor/Supplier 
D. Prime Cont ractor 

E. Total Bid 

ETHNICITY CODES: AA = AFRICAN AMERICAN 

A= ASIAN 
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A H NA 

$ $ $ $ 

I 
I 

I 

H = HISPANIC 

NA = NATIVE AMERICAN 

Al TERNATE #4 ALTERNATE #5 

DVBE DVBE 
AA A H NA AA A H NA 

$ $ $ s $ $ $ $ $ $ 

I 

W = WOMAN 
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I declare, under penalty of perjury under the laws of the State of California, that I am utilizing the above DVBE subcontractol"S and subcontractor's amounts as reflected in tM 
bid documents for this project. 

Owner/Authorized Representative (Signature/ Print ) ntle Date 

i D. To!ill of Each Column 

PART lit - SUBCONTAACTOR/SUPPUER AND SUBORDINATE SUBCONTRACTOR/ SUPPLIER CHECK UST 

Your bid/proposal shoCJkl conlilin the following : Copy of vour and your subordinate subcontractor's ce rtification of 

DVBE status. 

CERTIRCATION 

I, certify that I am this firm's Ch~ ~utive Officer. I am aware of 
Section 12560 et seq. of the Govenvnent Code providing for the imposition of treble damages for making false 
claims against the State and Section 10115.10 of the Pubtic Contract Code malting it a crime for intentionally 
making an untrue statement in this certifx:ation. 

SignattKe of Chief Executive Officer 
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,. :.s !"•t9 

.,~II' \ , OAKLAND UNIFIED 
~ :· SCHOOL DISTRICT 
;, • 'ii -~ 

':,,, ·~"" Community Schools, Th,;,;r,g Slvdcmt~ 
-:Y-4,,3 ,s"1~.-

DIVISION OF FACILITIES PLANNING & MANAGEMENT ROUTING FORM 

Project Information --Emlllll-Basic Directions 
Services cannot be provided until the contract is fully approved and a Purchase Order has been issued. 

Attachment DProof of general liability insurance, including certificates and endorsements, if contract is over $15,000 
Checklist DWorkers compensation insurance certification , unless vendor is a sole provider 

Street Address 200 Parr Boulevard Richmond State CA Zip 94801 
Telephone 510-234-0926 Policy Expires 
Contractor History Previously been an OUSD contractor? X Yes D No Worked as an OUSD employee? D Yes X No 
OUSD Project# 13133 

Term 

Date Work Will Begin 9-13-2017 
Date Work Will End By 
not more than 5 ears from start date 9-31-2018 

Compensation 

Total Contract Amount $ Total Contract Not To Exceed $ - 0-
Pay Rate Per Hour (If Hourly) $ If Amendment, Changed Amount $ 
Other Expenses 

9450 Fund 21 , Measure J 1849905892 6271 $-0-

Approval and Routing (in order of approval steps) 

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your 
knowledge services were not provided before a PO was issued. 

Division Head Phone 510-535-7038 Fax 510-535-7082 

1. 

Date Approved 

2. 
Date Approved 

3. Signat Date Approved 

4. Signature Date Approved 

President, Board of Education 

5. Signature Date Approved 

A999069.P001 Rev. 8/2512017 THIS FORM IS NOT A CONTRACT 




