


Recommendation

Fiscal Impact

Attachments

If the award of the Lease-Leaseback Agreement is approved, the parties will
proceed according to  tion 17406. First, the JV will proceed with
preconstruction services, including subcontractor bidding. After the bidding is
complete, the JV will submit a Guaranteed Maximum Price (“GMP”) and
Construction Schedule based on the terms and conditions in the Lease-
Leaseback Agreement. If the parties reach an agreement, District staff will
bring an Amendment to the Facilities Lease to the Board for approval. Then,
construction will proceed.

Adopt Resolution No. 1718-0008, and approve the Lease-Leaseback Agreement
with the Overaa/Tulum/Eclipse Joint Venture for construction of the Center
Phase 2 Project at Foster Elementary School.

Measure J Capital Funds - No financial impact at this time, pending final
determination of Guaranteed Maximum Price.

Resolution No. 1718-0008
Site Lease
Facilities Lease

Contract Documents



RESOLUT DN NO. 1718-0008

C. THE
OAKLAND UNIFIEDSC = TRIC. BOARD OF EDUCATION
RESOLUTION SUPPORTIN A LE SE-LEASEBACK AGREE EPFM [ R
THE CE SE -~ PR_JECT

WHEREAS, the Oakland Unified School District (“District”) is currently undertaking a
project known as The Center Phase 2 Project (“Project”); and

WHEREAS, on January 25, 2017, the District’s Board of Education (*Board”) adopted
Resolution No. 1717-0158, which adopted and published required procedures and guidelines
("Best Value Methodology”) for evaluating the qualifications of proposers to ensure the best
value selections by the District are conducted in a fair and impartial manner pursuant to
Education Code section 17406; and

WHEREAS, the District incorporated the Best Value Methodology in a Request for
Qualifications and Proposals, which was issued on May 5, 2017; and

WHEREAS, the District advertised the Request for Qualifications and Proposals: in
the Oakland Post once a week for two wet 3, commencing on May 10, 2017, and completed
on May 17, 2017, with the latest notice published at least 10 days before the date for
receipt of the proposals; in £/ Mundo on May 11, 2017; and on the website of California’s
Coalition for Adequate School Housing (CASH); and

WHEREAS, attached hereto as Exhibit “A” are copies of Proofs of Publication in the
Oakland Post and E/ Mundo; and

WHEREAS, District staff, in conjunction with District consultants, have reviewed
proposals for the Project submitted in response to the Request for Qualifications and
Proposals in accordance with the adopted Best Value Methodology and taking into
consideration the proposers’ demonstrated competence and professional qualifications
necessary for the satisfactory performance of the services required; and

WHEREAS, after consideration of all of the proposals, the Board hereby awards the
Site Lease and Facilities Lease (together, “Lease-Leaseback Agreement”) for the Project to
Overaa/Tulum/Eclipse Joint Venture, which was the highest ranked respondent according to
the adopted Best Value Methodology; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture has been prequalified pursuant to
Public Contract Code section 20111.6; and

WHEREAS, Education Code section 17406 provides that the school district’s
governing board shall issue a written decision: »porting its contract award and stating in
detail the basis of the award; and

WHEREAS, attached hereto as Exhibit “B"” is a copy of the written findings of the

Board supporting the Board’s award of the Lease-Leaseback Agreement for the Project to
Overaa/Tulum/Eclipse Joint Ven e.
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NOW, THEREFORE, the Oakland Unified Schoo! District Board of Education hereby
resolves, determines, and finds the following:

Section 1. That the foregoing recitals and the findings are true.

Section 2. That the District complied with the procedure set forth in Education
Code section 17406, the Best Value Methodology adopted by the District, and the Request
for Qualifications and Proposals issued by the District.

Section 3. That Overaa/Tulum/Eclipse Joint Venture provided the best value to the
District, taking into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services required.

Sect'~~ 4. That, based on the foregoing, it is in the best interest of the District to
award the Lease-lLeaseback Agreement for the Project to Overaa/Tulum/Eclipse Joint Venture.

Section 5. That the Superintendent and her designees are authorized pursuant to
this Resolution to take any and all actions that are necessary to carry out, give effect to, and
comply with the terms and intent of this Resolution.

APPROVED, PASSED AND ADOPTED by the Board of Education the Oakland Unified School
District on this 27th, day of September, 2017, by the following vote:

Roseann Torres, Aimee Eng, Jody London, Shanthi Gonzales, Jumoke Hinton Hodge, Vice
AYES: President Nina Senn, President James Harris

NOES: None
ANSENT: None

ABSTAIN: None

James Harris
President, Board of Education of the
Oakland Unified School District

Attested%&/. ;

Kyla John&6n-Trammell
Superintendent and

Secretary, Board of Education of the
Oakland Unified School District
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EXH IT"“A"
PROOF OF PUBLICATION

Starts on next page.
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1IBIT “"B”

FINDINGS REGARDING THE A OF THE LEASE-LEASEBACK AGREEMENT
FOR THE ( VP ASE 2 PROJECT

WHEREAS, Overaa/Tulum/Eclipse Joint Venture complied with the District’'s
S/LBE policy (BP & AR 7115); and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 55 out of 100 points
for Price Points criteria; and

WHEREAS, Overi Tulum/Eclipse Joint Venture received 135 out of 160
points for Technical Expertise criteria; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 0 out of 20 points
for Safety criteria; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 32 out of 40 points
for Schedule criteria; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 34 out of 40 points
for Staffing criteria; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture received 40 out of 40 points
for Financial Strength criteria; and

WHEREAS, Overaa/Tulum/Eclipse Joint Venture’s overall combined score was
296 out of 400 points based on the Request for Qualifications and Proposals (RFQ/P)
evaluation criteria, which was the greatest number of points in accordance with the
methodology described in the RFQ/P, and was ranked as the best value to the
District out of two (2) proposals submitted.
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FA( [ES LEASE

For allorapo onofthefo v tH

The Center Phase 2 Project
Foster El¢  :ntary School
2850 West Street

Oakland, CA 94608

APN: 009-695-15

By and between

Oakland Unified School District

855 High Street

Oakland, CA 94601

And

Overaa/Tulum/Eclipse Joint Venture
200 Parr Boulevard

Richmond, CA 94801

Dated as of September 14, 2017
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3.1

3.2

4.2

ExhibitI - Lo , I »cale 1Small Local Res nt Business
Enterprise Progr:

Exhibit J - Disab Vi 1 Business Enterprise F ‘ticipation Pol

of ™ Tl Pre

Developer hereby leases the Project and the Project Site to the District, and
the District hereby leases said Project and Project Site from Developer upon
the terms and conditions set forth in this icilities Lease.

The leasing by Developer to the District of the Project Site shall not affect or
result in a merger of the District’'s leasehold estate Irsuant to this Facilities
Lease and its fee estate as lessor under the Site Lease. Developer shall
continue to have and hold a leasehold estate in the Project Site pursuant to
the Site Lease throughout the term thereof and the term of this Facilities
Lease.

As to the Project Site, this Facilities Lease shall be deemed and constitute a
sublease.

Facilities Lease is Le ly nding

This Facilities Lease is legally binding on the Parties upon execution by the
Parties and the District Board’s approval of this Facilities Lease. The Term of
this Facilities Lease for the purposes of District’s obligation to make Lease
Payments shall commence on the earlier of the following two (2) events,
whichever occurs first ("Commencement Date”):

4 1 The date the District takes beneficial occupancy of the Project; or

4.1.2 The date when Developer delivers possession of the Project to
District and when all improvements to be provided by Developer
are determined bv the District to be completed as set forth in
Exhibits D -1 to this Facilities Lease.

Unless earlier terminated pursuant to the provisions of the Contract
Documents, the Term of this Facilities Lease for the purposes of District’s
obligations to make Lease Payments shall terminate one (1) year thereafter
or upon payment of the final lease payment.

After Developer has completed construction of the Project and the District has
accepted the Project, the Parties shall execute the Memorandum of
Commencement Date attached hereto as Exhibit E to memorialize the
commencement date of the Lease Payments and expiration date of the Term.
Notwithstanding this Term, the Parties hereby acknowledge that each has
obligations, duties, and rights under this Facilities Lease that exist upon
execution of this Facilities Lease and prior to the beginning of the Lease
Payment obligations.

Facilities Lease Page 4
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5.

4.3 The Term may be extended or shortened upon the occurrence of the earliest
of any of the following events, which shall constitute the end of the Term:
4.3.1 An Event of Default by District as defined herein and Developer’s
election to terminate this Facilities Lease as permitted herein, or
4.3.2 An Event of Default by Developer as defined herein and District’s
election to terminate this Facilities Lease as permitted herein, or
4.3.3 Consummation of the District’s purchase option pursuant to the
Guaranteed Maximum Price ar Other Project Cost, Funding, and
Payment Provisions indicated in 1 1ibit C ("Guaranteed Maximum
Price Provisions”).
4.3.4 A third-party taking of the Project under Eminent Domain, only if
the Term is ended as indicated more specifically herein.
4.3.5 Dami : or destruction of the Project, only if the Term is ended as
indicated more specifically herein.
Payment

In consideration for the lease of the Project Site by e Developer back to the District and
for other good and valuable consideration, the District shall make all necessary payments
pursuant to the Guaranteed Maximum Price Provisions indicated in Exh t C.

6.

Title

6.1

6.2

6.3

6.4

During the Term of this Facilities Lease, the District shall hold fee title to the
School Site, including the Project Site, and nothing in this Facilities Lease or
the Site Lease shall change, in any way, the District's ownership interest.

During the Term of this Facilities Lease, Developer shall have a leasehold
interest in the Project Site pursuant to the Site Lease.

During the Term of this Facilities Lease, the Developer shall hold title to the
Project improvements provided by Developer which comprise fixtures, repairs,
replacements or modifications thereto,

If the District exercises its Purchase Option pursuant to the Guaranteed
Maximum Price Provisions indicated in Exhibit C or if District makes all
necessary payments under the Guaranteed Maximum Price Provisions
indicated in Exhibit C, all right, title and interest of Developer, its assigns
and successors in interest in and to the Project and the Project Site shall be
transferred to and vested in the District at the end of the Term. Title shi be
transferred to and vested in the District hereunder without the necessity for
any further instrument of transfer; provided, however, that Developer agrees
to execute any instrument requested by District to memorialize the
termination of this Facilities Lease and transfer of title to the Project.

Facilities Lease Page 5

The Center Phase 2 Project
DWK DMS 3162001v1


















10.1.5.10.2 A bid tabulation sheet indicating the breakdown
by subcontractor/trade along with the appropriate
general condition amount, other fees (as submitted
with the response to the RFQ/P).

10.1 ) Behir the bid tabulation sheet mentioned in
subdivision 10.1.5.5.2 above should be a sheet at
indicates what is included in the general conditions,
which should match what was submitted in the
response to the =Q/P.

10.1 Ct  es of all subcontractor bids received divided
by trade that corresponds to the final spread sheet
with a cover sheet indicating the scope and
subcontractors that provided bids as well as those
that were asked to bid, but did not submit a
proposal. This sheet should have the dollar amounts
for each subcontractor that provided a bid with the
first column being the proposed subcontractor for
that trade.

10.1 ] Behind subdivision 10.1.5.5.4 above should be
the bids for that trade with the proposed
subcontractor bid on top and the other subcontractor
bids in descending dollar order.

10.1.5.11Produce detailed construction CPM schedules to be
incorporated into the Project doct  :nts including
identification of the Project critical path and agency
approvals.

10.1.5.12Plan the phases and staging of construction, staging areas,
temporary fencing, office trailer placement, access, etc. as
required.

10.1.5.13Not used.
10.2 Schedule

Services outlined above will commence on the date the District issues a notice
to proceed for the Agreement, and conclude upon approval of the Amer nent
to the Lease Agreements by District's Board on or about ,
20__ or termination of this Agreement by either party per the Agreement’s
terms. It is anticipated that construction wil commence on or about October
30, 2017. Any extension shall be subject to reasonable approval in writing by
the parties.

Facilities Lease Page 11
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10.3 Ownership of Records

It is mutually agreed that ¢ materials prepare by Developer under this
Agreement shall become the property of the District and Developer shall have
no property right therein whatsoever. Developer hereby assigns to District
any copyrights associated with the materials prepared pursuant to the
Agreement.

10.4 Open Book Policy

There will be an open book policy with Developer and its construction team.
District shall have access to all subcontractor bids, value engineering back-up,
contingency breakdown & tracking, and Developer fees.

10.5 Compensatic to -for ‘-ec struction S¢ ices

District agrees to reimburse Developer in the total amount not to exceed Two
Hundred Twenty = ousand Dollars ($220,000.00), for the performance of
services contemplated by this Agreement. Developer shall be paid monthly
for the actual fees and allowed costs and expenses for all time and materials
required and expended for work requested and specified by the District as
completed. Said amount shall be paid within thirty (30) days upon submittal
to and verification by the District of a monthly billing statement showing
completion of the tasks for that month on a line item basis. In the event
Developer and District enter into the lease/leaseback agreements for the
development of the Project, this compensation for services rendered will be
included as part of the Guaranteed Maximum Price ("GMP") to be paid to
Developer by District.
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Ceveloper sha ana C
Developer, including but not limited to the costs of hlrlng sub-consultants,
contractors and other profe55|onals review of the Project’s Plans and
Specifications, review and preparation of necessary documentation relating to
the development of the Project, all travel-related expenses, as well as for
meetings with District and its representatives, long distance telephone
charges, copying expenses, salaries of Developer staff and employees
working on the Project, overhead, and any other reasonable expenses
incurred by Developer in performance of the services contemplated by this
Agreement.

10.6 Termination before Cc¢ ;truction Phase

10.6.1 Before the notice to proceed with the Construction Phase is issued
by the District, this Agreement may be :rminated at any time
without cause by District upon fourteen (14) days written notice to
Developer. In the event of such a termination by District, the
District shall pay Developer for all undisputed services performed
and expenses incurred per this Agreement, supported by
documentary evidence, including, but not limited to, payroll
records, invoices from third parties retained by Developer pursuant
to this Agreement, and expense reports up until the date of notice
of termination plus any sums due Developer for Board-approved
extra services. In ascertaining the services actually rendered
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12. Ma'-t-—=—- e
Following delivery of possession of the Project by Developer to District, the repair,
improvement, replacement and maintenance of the Project and the Project Site shall be .
the sole cost and expense and the sole responsibility of the District, subject only to all
punch list items and warranties against defects in materials and workmanship of Developer
as provided in Exhibit D. The District shall pay for or otherwise ar 1ge for the payment of
the cost of the repair and replacement of the Project resulting from ordinary wear and tear.
The District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil
Code, but such waiver shall not limit any of the rights of the District under the terms of this
Facilities Lease.

13. "reilities

Followir delivery of possession of the Project by Developer to District, the cost and
expenses for all utility services, including, but not limited to, electricity, natural gas,
telephone, water, sewer, trash removal, cable television, janitorial service, security,
heating, water, internet service, data transmission, and all other utilities of any type shall
be paid by istrict.

14. - * et o= Y 1posit

All ad valorem real property taxes, special taxes, possessory interest taxes, bonds and
special lien assessments or other impositions of any kind with respect to the Project, the
Project Site and the improvements thereon, charged to or imposed upon either Developer or
the District or their respective interests or estates in the Project, shall at all times be paid
by District. In the event any possessory interest tax is levied on Developer, its successors
and assigns, by v ue of this Facilities Lease or the Site I ease, District shall pay such
possessory interest tax directly, if possible, or shall rein irse Developer, its successors and
assigns for the full amount thereof within forty-five (45) days after presentation of proof of
payment by Developer.

15. oo
15 Developer’s Insurance

The Developer shall ¢ / with the insurance requirements as indicated here
and in Exhibit D and bit D-1.

15.1.1 Commr ‘cii :ral Liability and Automobile Liability
Insurance

15.1.1.1 Developer shall procure and maintain, during the life of
the Project, Commercial General Liability Insurance and
Automobile Liability surance that shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) from all claims for
bodily injury, property damage, personal injury, death,
advertising injury, and medical payments arising from
operations under the Project. This coverage shall be
provided in a form at least as broad as Insurance
Services (ISO) Form CG 00 01 11 88. Developer shall

Facilities Lease Page 16
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ensure that Products Liability and Completed Operations
coverage, Fire Damage Liability, and Any auto including
owned, non-owned, and hired, are included within the
above policies and at the required limits, or Developer
shall procure and maintain these coverages separately.

15.1.1 Developer’s deductible or self-insured retention for its
Commercial General Liability Insurance policy shall not
exceed five thousand dollars ($5,000) for deduct e or
twenty-five thousand dollars ($25,000) for self-insured
retention, respectively, unless approved in writing by
District.

15.1.1.3 Ali such policies shall be written on an occurrence form.
1.2 Excess Lii r Insurance

15.1.2.1 Developer may procure and maintain, during the life of
the Project, an Excess ability Insurance Policy to meet
the policy limit requirements of the required policies if
Developer’s underlying policy limits are less than
required.

15.1.2.2 There shall be no gap between the per occurrence
amount of any underlying policy and the start of the
coverage under the Excess Liability Insurance Policy.
Any Excess Liability Insurance Policy shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) in amounts and
including the provisions as set forth in Exhibit D or
| t D-1 and/or the Supplementary Conditions (if
any), and that complies w 1 all requirements for
Commercial General Liability and Automobile Liability
and Employers’ Liability Insurance,

15.1.2.3 The District, in its sole discretion, may accept the Excess
Liability Insurance Policy that bring Contractor’s primary
limits to the minimum requirements herein.

15.1.3 Subcontractor

Developer shall require its Subcontractor(s), if any, to procure and
maintain Commercial General Liability Insurance, Automobile
Liability Insurance, and Excess Liability Insurance (if Subcontractor
elects to satisfy, in part, the insurance required herein by procuring
and maintaining an Excess Liability Insurance Policy) with
minimum limits at least equal to the amount required of the
Developer except where smaller minimum limits are permitted as
set forth below.

Facilities Lease rage 17
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15.1.6 Pollutiq Ii Ins -ance

15.1.6.1 Developer shall procure and maintain Pollution Liability
Insurance that shall protect Developer, District,
Construction Manager(s), Project Inspector(s), and
Architect(s) from all claims for bodily injury, property
di age, including natural resource damage, cleanup
costs, removal, storage, disposal, and/or use of the
pollutant arising from operations under this Facilities
Lease, and defense, including costs and expenses
incurred in the investigation, defense, or settlement of
claims. Coverage shall apply to sudden and/or gradual
pollutic  conditions resulting from the escape or release
of smoke, vapors, fumes, acids, alkalis, toxic chemicals,
liguids, or gases, natural gas, waste materials, or other
irritants, contaminants, or pollutants, including
asbestos. This coverage shall be provided in a form at
least as broad as Insurance Services Offices, Inc. (ISO)
Form CG 2415, or Developer shall procure and maintain
these coverages separately.

15.1.6.2 Develt 2r shall warrant that any retroactive date
applicable to coverage under the policy predates the
Effective Date of this Facilities ‘:ase and that continuous
co' -age will be main ned or an extended reporting or
discovery period will be exercised for a period of three
(3) years, be nning from the time that the Work under
the Contract is completed.

If Developer is responsible for removing any pollutants
from a site, then Developer shall ensure that Any Auto,
including owned, non-owned, and hired, are included
within the above policies and at the required limits, to
cover its automobile exposure for transporting the
pollutants from the site to an approved disposal site.
This coverage shall include the Motor Carrier Act
Endorsement, MCS 90.

=
Ul
Y
=4}
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15.1.7 Proof f Insurance and _ her Requirements
Endor: Certificates

5.1.7.1 Developer shall not commence Work nor shall it allow
any Subcontractor to commence Work on the Project,
until Developer and its Subcontractor(s) have procured
all required insurance and Developer has delivered in
duplicate to the District complete endorsements (or
entire insurance policies) and certificates indicating the
required coverages have been obtained, and the District
has approved these documents.

15.1.7.2 Endorsements, certificates, and insurance policies shall
include the following:

Facilities Lease Page 19
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i5.1.7

15.1.7.4

15.1.7.5

15.1.7.6

wi
Y
=

A clause stating:

“This policy shall not be amended,
canceled or mo« ied and the
coverage amounts shall not be
reduced until notice has been
mailed to District, Architect, and
Construction Manager stating date
of amendment, modification,
cancellatic or reduction. Date of
amendment, modification,
cancellation or reduction may not
be less than tr y (30) days after
date of mailing notice.”
15 2.2 lLanguage stating in particular those
insured, extent of insurance, location and
operation to which insurance applies,
expiration date, to whom cancellation and
reduction notice will be sent, and length of
notice period.

A endorsements, certificates and insurance policies
shall e that District, its Board Members, employees
and ¢ its, Construction Manager(s), Project
Manager(s), Inspector(s) and Architect(s) are named
additional insureds under all policies except Workers’
Compensation Insurance and Employers’ Liability
Insurance.

Insurance written on a “claims made” basis shall be
retroactive to a date that coincides with or precedes
Contractor’'s commencement of Work, including
subsequent policies purchased as renewals or

repla nents. Said policy is to be renewed by the
Developer and all Subcontractors for a period of five (5)
years following completion of the Work or termination of
this Facilities Lease. Such insurance must have the
same coverage and limits as the policy that was in effect
during the term of this Facilities Lease, and will cover
the Developer and all Subcontractors for all claims

n le.

Developer’s and Subcontractors’ insurance policy(s)
shall be primary and non-contributory to any insurance
or s€ insurance maintained by District, its Board
Members, employees and/or agents, the State of

Califc a, Construction Manager(s), Project Manager(s),
Inspector(s), and/or Architect(s).

All endorsements shall waive any right to subrogation
against any of the named additional insureds.

Facilities Lease
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15.1.7.

15.1.7

15.1.7.9

15.1.7.1

All policies shall be written on an occurrence form.

All of Developer’s insurance she be with insurance
companies with an A.M. Best rating of no less than A:
XI.

The surance requirements set forth herein shall in no
way limit the Developer’s liability arising out of or
relatir to the performance of the Work or related
activities.

-ailu  of Developer and/or its Subcontractor(s) to
comply with the insurance requirements herein shall be
deemed a material breach of the Facilities Lease and
const ite a Default by the Developer pursuant to this
Facilities Lease.

[REMAINDER OF PAGE LL. . BLANK NTEI ONALLY]
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during the current or any future twenty-four (24) month period.
This insurance may be maintained as part of or in conjunction with
any other insurance coverage carried by the District, and such
insurance may be maintained in whole or in part in the form of
participation by the District in a joint powers agency or other
program providing pooled insurance. This insurance may not be
maintained in the form of self-insurance. The proceeds of this
insurance shall be paid to the Developer.

15.2.2 Property Ir e

District shall at all times from and after District’s acceptance of the
Project, carry and maintain in force a pt cy of property insurance
for 100% of the insurable replacement value with no coinsurance
penalty, on the Project Site 1d the Project, together with all
improvements thereon, under a standard “all risk” contract insuring
against loss or damage. Developer shall be named as additional
insureds or co-insureds thereon by way of endorsement. District
shall not be relieved from the obligation of supplying any additional
funds for replacement of the Project and the improvements thereon
in the event of destruction or damage where insurance does not
cover replacement costs. District shz have the right to procure
the required insurance through a joint powers agency or to self-
insure against such losses or portion thereof as is deemed prudent

by District.
16. Yode——iCration and T

16.1 To the fullest extent permitted by California law, Dev: Hper shall indemnify,
keep and hold harmless the District and its respective Board Members,
officers, representatives, employees, consultants, the Architect and
Construction Manager in both individual and official capacities and their
consultants ("Indemnitees”), against all suits, claims, damages, losses, and
expenses, including but not limited to attorney’s fees and costs, caused by,
arising out of, resulting from, or incidental to, the performance of the Work
under this Contract by the Developer or its Subcol -actors, vendors and/or
suppliers, including any suit, claim, damage, loss, or expense attributable to,
without limitation, bodily injury, si ness, disease, death, alleged patent
violation or copyright infringement, or injury to or destruction of tangible
property (including damage to the Work itself) and including the loss of use
resulting therefrom, except to the extent caused wholly by the active
negligence or willful misconduct of the Indemnitees. This indemnification and
hold harmiless obligation includes any failure or ¢ :ged failure by Developer to
comply with any law and/or provision of the Contract Documents, including,
without limitation, any stop payment notice actions or liens, including Civil
Wage and Penalty Assessments and/or Orders by the California Department
of Industrial Relations.

16.2 Developerst 1i ;o defend, at its own expense, Indemnitees with legal
counsel reasonably acceptable to the District, against all suits, claims,
allegations, damages, losses, and expenses, including but not limited
attorneys’ fees and costs, caused by, arising out of, resulting from, or
incidental to, the performance of the Work under this Contract by Developer,
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its Subcontractors, vendors, or suppliers, except to the extent caused by the
sole negligence, active negligence, or willful misconduct of the Indemnitees.
This defense obligation extends to any failure or alleged failure by Developer
to comply with any provision of law, any failure or alleged failure to timely
and properly fulfill all of its obligations under the Contract Documents in strict
accordance with their terms, and without limitation, any failure or alleged
failure of Developer’s obligations regarding 1y stop payment notice actions
or liens, including Civil Wage and Penalty Assessments and/or Orders by the
( ifornia =zpartment of Industrial Relations. This agreement and obligation
of the Developer shall not be construed to negate, abridge, or otherwise
reduce any right or obligation of defense that would otherwise exist as to any
party or person described herein.

16.3 The Developer shall give prompt notice to the District in the event of any
injury (including death), loss, or damage included herein. Without limitation
of the provisions herein, if the Developer’s agreement to indemnify and hold
harmless the Indemnitees or its agreement to defend Indemnitees as
provided herein against liability for damage arising out of bodily injury to
persons or damage to property caused by or resulting from the negligence of
any of the Indemnitees shall to any extent be or be determined to be void or
unenforceable, it is the intention of the parties that these circumstances shall
not otherwise affect the validity or enforceability of the Developer’s
agreement to indemnify, defend, and hold harmless the rest of the
Indemnitees, as provided herein, and in the case of any such suits, claims,
damages, losses, or expenses caused in part vy the default, negligence, or
act or omission of the Developer, any Subcontractor, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them
may be liable, and in part by any of the Indemnitees, the Developer shall be
and remain fully liable on its agreements and obligations herein to the fullest

armititod hy law
SrihweRG 3y 1OW.

16.4 In any and all claims against any of the Indemnitees by any employee of the
Developer, any Subcontractor, anyone directiy or indirectly employed by any
of them or anyone for whose acts any of them may be liable, the Developer’s
indemnification obligation herein shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits
payable by or for the Developer or any Subcontractor under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

16.5 The District may retain so much of the moneys due to the Developer as shall
be considered necessary, until disposition of any such suit, claims or actions
for damages or until the District, Architect and Construction Manager have
received written agreement from the Developer that Developer will
unconditionally defend the District and its respective Board Members, officers,
representatives, employees, consultants, the Architect and Construction
Manager and their sub-consultants and pay any damages due by reason of
settlement or judgment.

16.6 The indemnification and defense obligations hereunder shall survive the
completion of Work, including the warranty/guarantee period, and/or the
termination of the Contract.
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18. Damag- -~ ~~~tru~*"~1

If, following delivery of possession of all or a portion of the Project by Developer to District,
the Project is totally or partially destroyed due to fire, acts of vandalism, flood, storm,
earthquake, Acts of God, or other casualty beyond the control of either party hereto, the
Term shall end and District shall no longer be required to make any payments required
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C that are then
due or past due or any remaining and succeeding principal payments pursuant to the
Guaranteed Maximum Price Provisions indicated in Exhibit C for the remainder of the
original Term.

19. Aba €

19.1 If, after the Parties have executed the Memorandum of Commencement Date
attached hereto as | the Project becomes destroyed or damaged
beyond repair, the District may determine its use of the Project abated.
Thereafter, the District shall have no obligation to make, nor shall the
Developer have the right to demand, the Lease Payments as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to this Facilities
Lease. The Term shall cease at that time.

19.2 The Parties hereby agree that the net proceeds of the District’s rental
interruption insurance that the District must maintain during the Term,
required herein, shall constitute a special fund for the payment of the Lease
Payments indicated in the Guaranteed Maximum Price Provisions indicated in
Exhibit C.

19.3 The District shall as soon as practicable after such event, apply the net
proceeds of its insurance policy intended to cover that loss ("Net Proceeds”),
either to:

19.3.1 Repair the Project to full use.

19.3.2 Replace the Project, at the District’s sole cost and expense, with
property of equa! or greater value to the Project immediately prior
to the time of the destruction or damage, and that replacement,
once completed, shall be substituted in this Facilities Lease by
appropriate endorsement; or

19.3.3 Exercise the District's purchase option as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to this
Facilities Lease.

3.4 The District shall notify the Developer of which course of action it desires to
take within thirty (30) days after the occurrence of the destruction or
damage. The Net Proceeds of all insurance payable with respect to the
Project shall be available to the District and shall be used to discharge the
District's obligations under this Section,
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20. Access

20

20.2

21.

>
o
]

N
=
[

21.2

By Developer

Developer shall have the right at all reasonable times to enter upon the
Project Site to construct the Project pursuant to this Facilities Lease.

sllowing the acceptance of the Project y District, Developer may enter the
Project at reasonable times with advance notice and arrangement with
District for purposes of making any repairs required to be made by Developer.

By District

The District shi  have the right to enter upon the Project Site at all times.
District shall comply with all safety precautions and procedures required by
Developer.

Assignment and :a: 1g by the District

Any assignment or sublease by District shall be subject to all of the following
conditions:

21.1.1  This Facilities Lease and the obligation of the District to make the
payments required pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C shall remain obligations of the
District; and

21.1.2  The District shall, within thirty (30) days after the delivery thereof

ereot,
Fllrnlsh or cause to he furnished to Developer a true and romnlata
TUNISH Cr Cause WG oL yuimibned SVEICEer a U and CCmpicl

copy of any assignment or sublease.
Assignment by 2» « r

Developer may assign its right, title and interest in this Facilities Lease, in
whole or in part to one or more assignees, only after the written consent of
District, which District will not unreasonably withhold. No assignment shall be
effective against the District unless and until the District has consented in
writing. Notwithstanding anything to the contrary contained in this Facilities
Lease, no consent from the District shall be required in connection with any
assignment by Developer to a lender for purposes of financing the Project as
long as there are not additional costs to the District.

22. Te-~'ne

221

Termination; Lease Te 1able Only As Set Forth Herein

22.1.1 Except as otherwise expressly provided in this Facilities Lease, this
Facilities Lease shall not terminate, nor shall District have any right
to terminate this Facilities Lease or be entitled to the abatement of
any necessary payments pursuant to the Guaranteed Maximum
Price Provisions in Exhibit C or any reduction thereof. The
obligations hereunder of District shall not be otherwise affected by
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22.2.1.1 Developer refuses or fails to execute the Work or any
separable part thereof; or

22.2.1.2 Developer fails to complete said Work within the time
specified or any extension thereof; or

22.2.1.3 Developer persistel vy fails or refused to perform Work
or provide material of sufficient quality as to be in
compliance with the cilities Lease; or

22.2.1.4 Prior to compietion of the Project, Developer is adjudged
a bankrupt, files a petition for relief as a debtor, or a
petition is filed against the Developer without its
consent, and the petition not dismissed within sixty (60)
days; or

22.2.1 -jor to the completion of the Project, Developer makes
a general assignment for the benefit of its creditors, or a
receiver is appointed on account of its insolvency; or

22.2.1 Developer persistently or repeatedly refuses and/or fails,
except in cases for which extension of time is provided,
to supply enough properly skilled workers or proper
materials to complete the Work in the time specified; or

22.2 Developer fails to make prompt payment to
Subcontractors, or for material, or for labor; or

22.2.1 Developer persistently disregards laws, or ordinances, or
instructions of District as indicated in Exhibit D, or
otherwise in violation of Exh t D; or

22.2 Developer fails to con y with the District's Project
Labor Agreement; or

22.2.1.10Developer fails to comply with the District’s Local, Small
Local and Small Local Resident Business Enterprise
Program; or

22.2.1.11Developer fails to supply labor, including that of
Subcontractors, that is sufficient to prosecute the Work
or that can work in harmony with all other elements of
labor employed or to be employed on the Work; or

22.2.1 developer or its Subcontractor(s) is/are otherwise in
breach, default, or in substantial violation of any
provision of this Facilities Lease, including but not
limited to a lapse in licensing or registration.

22.2.2 Notificatic of ermination

22.2.2.1 Upon the occurrence at District's sole determination of
any of the above conditions, or upon Developer’s failure
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22.2.2.2

22.2.2.3

22,2.2

to perform any material covenant, condition or
agreement in this Facilities Lease, District may, without
prejudice to any other right or remedy, serve written
notice upon Developer and its Surety of District's
termination of this Facilities Le e and/or the
Developer’s rigl to perform the work of this Facilities
Le e. This notice will col 13in the reasons for
termination.

: 1 Unless, within{ en (15) days after the
service of ther ce, any and all
condition(s) shall cease, and any and all
violation(s) shall cease, or arrangement
satisfactory to Di ‘ict for the correction of
the condition(s) and/or violation(s) be
made, this Facilities Lease and the Site
Lease shall cease and terminate.

2 1.2 If the failure stated in the notice cannot
be corrected within fifteen (15) days after
the service of notice, District may consent
to an extension of time, provided
Developer instituted and diligently
pursued corrective action within the
applicable fifteen (15)-day period and
until the violation is corrected. Upon
District determination, Developer shall not
be entitled to receive any further payment
until the entire Work is finished.

Upon Term ition, District may immediately serve
wt n notice of tender upon Surety whereby Surety
shall have the right to take over and perform this
Facilities Lease only if Surety:

22 2 1 Within three (3) days after service upon it
of the notice of tender, gives District
written notice of Surety’s intention to take
over and perform this Facilities Lease; and

2.2.2 Commences performance of this Facilities
Lease within three (3) days from date of
serving of its notice to District.

Ay

Surety shall not utilize Developer in completing the
Project if the District notifies Surety of the District’s
objection to Developer’s further participation in the
completion of the Project. Surety expressly agrees that
any developer which S ety proposes to fulfill Surety’s
obligations is subject to District’s approval.

If Surety fails > notify District or begin performance as
indicated herein, District may take over the Work and
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i 2 Effect «

22.2.3

22,.2.3.2

22.2.3.3

22,2.3.4

Facilities Lease

The Center Phase 2 Project
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execute the Work to completion by any method it may
deem advisable at the expense of Developer and/or its
Surety. Developer and its Surety shall be liable to
District for any excess cost or other damages the District
incurs thereby. me is of the essence in this Facilities
Lease. If the District takes over the Work as herein
provided, District may, without liability for so doing,
take possession of and utilize in completing the Work all
materials, appliances, plan, and other property
belonging to Developer as may be on the Site of the
Work, in bonded storage, or previously paid for.

on

If District terminates the Site Lease and the Facilities
Lease pursuant to this section, the Project Site and any
improvements built upon the Project Site shall vest in
District upon termination of the Site Lease and Facilities
Lease, 1d District shall thereafter be required to pay
only the principal amounts thi  due and owing pursuant
to the Guaranteed Maximum Price Provisions indicated in
Exhibit C, less anv damages incurred by District due to
Developer’s defar , acts, or omissions.

The District shall retain all rights it possesses pursuant
to this Facilities :ase including, wi out limitation.

22.2.3 1 The right to assess liquidated damages
due because of any project delay; and

b 3.2.2 Alirights 1e District holds to demand
performance pursuant to the Developer’s
required performance bond.

Developer shall, only if o :red to do so by the District,
in  :diately remove from the Site all or any materials
and personal property belonging to Developer that have
not been incorpo ed in the construction of the Work,
or which are not in place in the Work. The District
retains the right, but not the obligation, to keep and use
any materials and personal property belonging to
Developer that have not been incorporated in the
construction of the Work, or which are not in place in
the Work. The Developer and its Surety shall be liable
upon the performance bond for all damages caused the
District by reason of the Developer’s failure to complete
the Work under this Facilities Lease.

In the event that the District shall perform any portion
of, or the whole of the Work, pursuant to the provisions
of the General Conditions, the District shall not be liable
nor account to the Develi =r in any way for the time
within which, or the manner in which, the Work is
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performed by the District or for any changes the District
may make in the Work or for the money expended by
the District in satisfying claims and/or suits and/or other
obligations in connection with the Work.

22.2.3.5 In the event that the Site Lease and Facilities Lease are
terminated for any reason, no allowances or
compensation will beg 1t for the loss of any
anticipated profit by the Develc " or any impact or
impairment of Developer’s bonding capacity.

22.2.3.6 If the expense to the District to finish the Work exceeds
the unpaid Guaranteed Maximum Price, Developer and
Surety shall pay difference to District within twenty-one
(21) days of District's request. District may apply any
amounts otherwise due to Developer to this difference.

22.2.3.7 The District shall have e right (but shall have no
obligation) to assume and/or assign to a replacement
contractor or construction manager, or other third party
who is qualified and has sufficient resources to complete
the Work, the rights 1 the Developer under its
subcontracts with any or all Subcontractors. In the
event of an as¢ nption or assignment by the District, no
Subcontractor shall have any claim against the District
or third party for Work perfc  2d by Subcontractor or
other matters arising prior to termination of the Facilities
Lease. The District or any third party, as the case may
be, shall be liable only for obligations to the
Subcontractor arising after assumption or assignment.
Should the District so elect, the Developer shall execute
and deliver all documents and take all steps, including
the legal assignment of its contractual rights, as the
District mav require, for the purpose of fully vesting in
the District e rights and :nefits of its Subcontractors
under Subcontracts or other obligations or
commitments. Developer must include this assignment
provision in all of its cilities Leases with its
Subcontractors.

22.2.3, All payments due the Developer hereunder shall be
subject to a right of offset by the District for expenses,
damages, losses, costs, claims, or reimbursements
suffered by, or due to, the District as a result of any
default, acts, or omissions of the Developer.

22.2.3.9 The foregoing provisions are in addition to and not in
limitation of any other rights or remedies available to
District.
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22.3 Termination of Develtc er r Convenience

22.3.1  District in its sole discretion may terminate the Facilities Lease
upon five (5) days written notice to the Developer. Under a
termination for convenience, the District retains the right to all the
options available to the District if there is a termination for cause.
In case of a termination for convenience, the Developer shall have
no claims against the District except:

22.3.1.1

22.3.1.2

22.3.1.3

22.4 Developer Reme

22.4.1 Events

The amount under an Application for Payment that has
already been approved by Dis ct in accordance with
section 19 of | bit D to the Facilities Lease, forv ich
payment remains pending as of the date of termination.

The actual cost for labor, materials, and services
performed that is unpaid and adequately documented
through timesheets, invoices, receipts, or otherwise;
and

Five percent (5%) of the total cost of work performed as
of the date of termination, or five percent (5%) of the
value of the Work yet to be performed, whichever is
less. This five percent (5%) amount shall be full
compensation for all Developer's and its
Subcontractor(s)’ mobilization and/or demobilization
costs and any anticipated lost profits resulting from
termination of the Developer for convenience.

on rict Default

by District Defined

The following shall be “Events of Default” of the District under this
Facilities Lease. The terms “Event of Default” and “Default,”
whenever they are used as to the District in the Site Lease or this
Facilities Lease, shall only mean one or more of the following

events:

22.4.1.1

22.4.1.2

Failure by the District to pay payments required
pursuant to the Guaranteed Maximum Price Provisions in

thibit C, and the continuation of this failure for a period
of forty-five (45) days.

Failure by the District to perform any material covenant,
condition or agreement in this Facilities Lease and that
failure continues for a period of forty-five (45) days after
Developer provides District with written notice specifying
that failure and requesting that the failure be remedied;
provide however, if the fé Ire stated in the notice
cannot be corrected within the applicable period,
Developer shall not withhold its consent to an extension
of time if corrective action is instituted by the District
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22.4.3

strict Coi ] Ob 1ition

Unless there has been damage, destruction, a Taking, or the
Developer has acted, failed to act, or is in default as indicated
above providing District with the right to terminate for cause, the
District shall continue to remain liable for the payments required
pursuant to the Guaranteed aximum Price Provisions in Exh C
and those amounts sl | be payable to Developer at the time and
in the manner therein provided.

No ) 1sive

No remedy herein conferred upon or reserved to Developer is
intended to be exclusive and every such remedy shall be
cumulative and shall be in addition to every other remedy given
under this Facilit Lease or now or hereafter existing at law or in
equity. No delay or omission to exercise any right or power
accruing upon any Default shall impair any such right or power or
shall be construed to be a waiver thereof, but any such r 1t and
power may be exercised from time to time and as often as may be
deemed expedient. In order to entitle Developer to exercise any
remedy reserved to it in this article, it shall not be necessary to
give any notice, other than such notice as may be required in this
Article or by law.

22.5 Suspension of Work

22.5.1

District in its sole discretion may suspend, delay or interrupt the

Work in whole or in part for such period of time as the District may

determine ungon three (2) days written notice to the Developer

determine upcn three {3} day itten noti per.

22.5.1.1 An adjustment may be made for changes in the cost of
performance of the Work caused by any suspension,
delay or interruption. No adjustment shall be made to
the extent:

22 1.1 That performance is, was or would have
been so suspended, delayed or
interrupted by another c¢ e for which
Developer is responsible; or

22 1.1.2 That an equitable adjustment is made or
denied under another provision of the Site
Lease or the Facilities Lease; or

22.5.1.1.3 That the suspension of Work was the
direct or indirect result of Developer’s
failure to perform any of its obligations
hereunder.

[
u
N

Any adjustments in cost of performance may have a
fixed or percentage fee as provided in the section on
Format for Proposed Change Order in Exhibit D. This

Facilities Lt ;e
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amount shall be full compensation for all Developer’s
and its Subcontractor(s)’ changes in the cost of
performance of the Facilities | 1se caused by any such
suspension, delay or interruption.

23. n:-;:_:g-s—

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form wi  postage fully prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:

Oakland Unified Schot District Overaa/Tulum/Eclipse Joint Venture

955 High Street : 200 Parr Boutevard

Oakland, CA 94601 Richmond, CA 94801

Attn: Cesar Monterrosa, Director of Attn: Carl Overaa, Vice President, Business
Facilities, cilities Planning & Development

Management Department
With a copy to:

Deidree Y.M.K, Sakai, Esq.
DANNIS WOLIVER KELLEY

275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer ar the District, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

24. Wt 2Y . wesL . A

This Facilities Lease shall inure to the benefit of and shall be binding upon Developer and
the District and their respective successors, transferees and assigns.

25, No A ="~ —=" 2ajyer ] :d by O aiver

In the event any agreement contained in this Facilities Lease should be breached by either
party and thereafter waived by the other party, such waiver shall be limited to the pa cular
breach so waived and shall not be deemed to waive any other breach hereunder.

26. Semen hility

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable
any other provision hereof, unless elimination of the invalid provision materially alters the
rights and obligations embodied in this Facilities Lease or the Site Lease.
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35. K

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Facilities Lease.

36. Reg (15T §

The Recitals set forth at thé beginning of this Facilities Lease and the attached Exhibits are
hereby incorporated into its terms and provisions by this reference.

37. e R

Time is of the essence with respect to each of the terms, covenants, and conditions of this
Facilities Lease.

38. ~ - Majevy

A party shall be excused from the performance of any obligation imposed in this Facilities
Lease and the exhibits hereto for any period and to the extent that a party is prevented
from performing that obligation, in whole or in part, as a result of delays caused by the
other party or third parties, a governmental agency or entity, an act of God, war, terrorism,
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non-
performance will not be a default hereunder or a grounds for termination of this Facilities
Lease.

39. ion

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this
Facilities Lease for purposes of construing e provisions thereof. The language in all parts
of this Facilities Lease shall in all cases be construed according to its fair meaning, not
strictly for or against any of the Parties hereto.

IN W. NESS WHL..ZOF, the Parties have caused this Facilities Lease to be executed by
their respective officers who are duly authorized, as of the Effective Date.

ACCEPTED AND AGREED on the date indicated below:

Dated: , 2017 Dated: &123 , 2017
Oakla@‘iﬁe School District Overaa/Tulum/Eclipse Joint Venture
/ %A%-Me

R. ighnson-frammell By: OW O dreMis
ecretary, Board of Education
Name: Name; Corl Overaa
Title: Title: Vv
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(HIBIT A

“ OF sf‘llf\l\l ~rre

Attached is the Legal Descriptir

The Center Phase 2 Project

Foster Elementary School

2850 West Street

Qakland, CA 94608
Order Mo, 15344K6
Page No. 4

LEGAL DESCRIPTION

KEAL PROPERTY in the City uf Cakland, Counly of Alameda, State of California. descrised as
follows;

PARCEI ONF:

Lats No. L, 2, 3, 4 amd 5, Block T3 Map of the Whitcher and Brockburst Tract, recorded Novemlbs
7, 1868, in Liber 37 of Deods, Page 114, Alameda County Records.

PARCEL TWO:

Lots O, 7, 8,09, 10, 11, 21, 22, 23, 24, 25 and 26, Bluck "I, Map of the Whilcher and Brockhurst

) iz

Tract recorded November 7, 1863 in Liler 37 of Treeds. Page 114, Alameda County Hecords.
FARCEL THREE:
The rwonberly 152 of the fallowing deseribed parcel of Jand:

Allof 28th Streed {formerly Wallace Avenue) sixty (00) Fect wide, from the southeastarn line of Wesd
Street extended to s line drawa wa (10) feet sontowesterly of and parallel to the northwestery line
peotonged of Lot 1 in Block *D*, and exiending from the nurthcasten line of said 28th Street to i
southwestemn Jine of said 28h Steet, as said Jot, Dlock snd streets are shown on that certain map
cntitled "Map of e Heory Subdivision of the Whitcher and Brockhuist and Rolend Tracss,” filed
December 11, 1875 in Map Book 1 st Page 82, Alameda County Records

AP Mo HD-BY5-13
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Attached are the terms and e Lease ints, the
Facilit s Lease, the Guaran lol eri cost, fundii
and payment provisions.
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2.1.3.7 Rental charges for temporary facilities, machinery,
equipment, vehicles and vehicle expenses, and hand tools not
customarily owned by construction workers that are provided by the
Developer at the site, whether rented from the Developer or others,
and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof and costs of
Developer’'s Project field office, overhead and general expenses
including office sup| es, parking, office equipment, and software.
Rates and quantities of equipment rented shall be subject to the
District’s prior approval.

2.1.3.8 Costs of removal of debris from the site, daily clean up costs
and dumpster charges not otherwise included in the cost of the
subcontracts which exceeds the clean-up provided under the General
Conditions.

2.1.3.9 Costs of that portion of the reasonable travel, parking and
subsistence expenses of the eveloper's personnel incurred while
traveling and discharging duties connected with the Work.
2.1.3.10 Costs of materials and equip :nt suitably stored off the site
at a mutually acceptable location, if approved in advance by the
District.

2.1.4 Allowances

Because it is impossible at the time of execution of the Facilities Lease

to determine the exact cost of performing certain tasks, the Cost of
the Work shall include the following Aliowances for the Tasks/Work as

noted here;
l r

Unforeseen Conditions ’ 5%

Total Allowance Amount t 8D

The District shall have sole discretion to authorize all expenditures from the
Allowances. The District shall process expenditures from the Allowances in the
form of an Allowance Expenditure Directive (“AED"). The Allowances are
included in the Guaranteed Maximum Price. Any unused Aflowance or unused
portion thereof shall be deducted from the Cost of the Work pursuant to
Exhibit D to this Facilities Lease to the benefit of the District.
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2.1.5 Miscellaneon

2.1.5.1 Where not included in the General Conditions, and with the
prior approval of District, costs of document reproductions
(photocopying and blueprinting expenses), long distance telephone call
charges, postage, overnight and parcel delivery charges, telephone
costs including cellular telephone charges, facsimile or other
communication service at the Project site, job photos and progress
schedules, | reasonable petty cash expenses of the site office.
Developer ! | consult with District to determine whether District 1s
any vendor relationships that could reduce the cost of these items and
use such vendors whenever possible.

2.1.5.2 Sales, use, gross receipts, local business and similar  :es
imposed by a governmental authority that i  related to the Work.

2.1.5.3 Fees and assessments for permits, plan checks, licenses and
inspections for which Developer is required by the Contract Documents
to pay including, but not limited to, per anent utility connection
charges, street use permit, street use rental, OSHA permit and
sidewalk use permit and fees.

2.1 4 Fees of laboratories for tests required by the Contract
Documents.

2.1.5.5 Deposits lost for causes other than the Developer’s or its
subcontractors’ negligence or failure to fulfill a specific responsibility to
the District as set forth in the Contract Documents.

2.1,5.6 Expenses incurred in accordance with the Developer’s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work if approved in advance
by District.

2 5.7 Where requested by District, costs or expenses incurred by
Developer in performing design services for the design-build systems.

2.1.5.8 Other costs incurred in the performance of the Work if, and
to the extent, approved in advance by District.

2.1.5.9 Costs due to emergencies incurred in taking action to
prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and/or property.

2 5.10 Provided all other eligible costs have been deducted from
the contingency and as part of the calculation of amounts due
Developer for Final Payment, costs of repairing and correcting
damaged or non-conforming Work executed by the aveloper,
Subcontractors or suppliers, providing that such damage or non-
conforming Work was not caused by negligence or failure to fulfill a
specific responsibility of the aveloper and only to the extent that the
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cost of repair or correction is not recovered by the Developer from
insurance, sureties, Subcontractors or suppliers.

2.1.6 Excluded C

The following items are considered general overhead items and shall
not be billed to the District:

2.1.6.1 Salaries and other con 2nsation of the Developer’s
personnel stationed at Developer’s principal office or offices other than
the Project Field Office, except as specifically provided in
Subparagraphs 2.1.3.2. and 2.1.3.4.

2.1.6.2 Expenses of the Developer's principal office and offices
other than the Project Field Office.

2.1.6.3 Overhead and general expenses, except as may be
expressly included in this Section 2.

2.1.6.4 The Developer’s capital expenses, including interest on the
Developer’s capital employed for the Work.

2.1.6.5 Costs that would cause the Guaranteed Maximum Price (as
adjusted by Change Order) to be exceeded.

2.1.7 Developer’s F«

Seven percent (7.0%) of the Cost of the Work (3.5% for Overaa;
3.5% for Eclipse Electric/Tulum Systems) as described in Section 2.1.

2.1.8 Bor ;and]I

For insurance and bonds required under this Facilities Lease (exclusive
of those required by Subcontractors, which costs are included in the
subcontract amounts), that portion of insurance and bond premiums
which ™ are directly attributable to this Contract, which shall be
calculated at a rate of one and one-quarter percent (1.25%) of the
Cost of the Work for General Liability insurance, one half percent
(.50%) of the Cost of Work for Builder’s Risk Insurance, two percent
(2%) for Subcontractor Insurance/Guarantee, and one and one half
percent (1.5%) of the Cost of the Work for payment and performance
bonds. :

2.1.9 Contingency

2.1.9.1 The Guaranteed Maximum Price includes a Developer
Contingency of five percent (5%) of the Cost of the Work as described
in Section 2.1.1, 2.1.2, and 2.1.3 for scope gaps between the
subcontract categories of the Work.
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exercises this option, the District shall pay directly to Developer the Option Price on
or prior to the Option Date and Developer shall at that time deliver to District an
executed Termination Agreement and Quitclaim Deed in recordable form to
terminate this Facilities Lease and the Site Lease. District may record all such
documents at District’s cost and expense.

5.3 Under no circumstances can : first Option Date be on or before ninety (90)
days after the Developer completes the Project and the District accepts the Project.
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senior superintendent 524,886 full time
assistant superintendent - Eclipse 518,450 fult time
assistant superintendent $21,060 full time
senior project manager $24,628 full time
assistant project manager - Tulum $17,567 full time
assistant project manager $17,567 full time
project admin - Tulum 513,655 full time
project admin 83,594 part time
project executive $8,333 part time
project executives - Edipse & Tulum §22,222 LBE management/support; part time
estimator 83,334 part time
scheduler 83,272 part time
temp facilities $4,172 site trailers, storags, furniture, office supplies
toifets $1,508
temp utilities $2,209
temp fencing $609 maintanance & repair of existing
temp signage $63
safaty $3,035 saftsy management and training
SWPPP maintenance 51,175 ongoing SWPPP maintenance only
small tools $1,469 misc small tools enly
vehicles / fuel 5758
reproduction $219
commissioning f close out $2,675
JV accountant $3,280
training $2,188
City of Oakland gross receipt tax 53,825
$205,752
note:

the hours for project exectives, project managers, and project engineers reflect two additional menthe for startup planning and GMP development

cost of work items:
survey, secwrity, cameras, scaffolding, deanup, jenitorial, dumpsters, SWPPP, equipment, traffic contry), trimp protection, temp lighting

Exhibit C to Facilities Lease Page 11 of 13

The Center Phase 2 Project
DWK DMS 3162005v1



GU/J ) J PRICE

To be attached.
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1.1.14 Daily Job | 's). Daily Project reports prepared by the
Developer's employee(s) who are present on Site, which shall include the
information required herein.

1.1 5 Day(s). Unless otherwise designated, day(s) means calendar day(s).

1.1.16 Departmei lations (or' [R”). DIRis
responsible, among bor compliance monitoring and
enforcement of California prevailing wage laws and regulations for public
works contracts.

1.1.17 Design rof in Ge Responsible Charge: See
definition of Architect above.

1.1.18 Dev oper. The person or persons identifie in the Facilities Lease
as contracting to perform the Work to be done under this Contract, or the
legal representative of such a person or persons.

1.1.19 Dispute. A s e demand by Developer for a time extension, or
payment of money or damages arising from Work done by or on behalf of the
Developer pursuant to the Contract and payment of which is not otherwise
expressly provided for or Developer is not otherwise entitled to; or an. ount
of payment disputed by the District.

1.1.20 District. The public agency or the school district for which the Work
is performed. The governing board of the District or its designees will act for
the District in all matters pertaining to the Contract. The District may, at any
time:

1.1.20.1 Direct the Developer to communicate with or provide notice
to the Construction Manager or the Architect on matters for which the
Contract Documents indicate the Developer will communicate with or
provide notice to the District; and/or

1.1.20.2 Direct the Construction Manager or the Architect to
communicate with or direct the Developer on  atters for which the
Contract Documents indicate the District will communicate with or
direct the Developer.

1.1.21 Drawings (or' ). The graphic and pictorial portions of the

Contract Documents showing the design, location, scope and dimensions of
the Work, generally including plans, elevations, sections, details, schedules,
sequence of operation, and diagrams.

1.1.22 DSA. Division of the State Architect.

1.1.23 Force Acct 2 ve. A process that may be used when the
District and the Developer cannot agree on a price for a specific portion of
work or before the Developer prepares a price for a specific portion of work
and whereby the Developer performs the work as indicated herein on a time
and materials basis.
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1.1.24 Guarantes Price. The total monies payable to the
Developer under the terms and conditions of the Contract Documents.

1.1.25 Job Cost Rt Any and all reports or records detailing the costs
associated with work performed on or related to the Project that Developer
shall maintain for the Project. Specifically, Joab Cost Reports shall contain, but
are not limited by or to, the following information: a description of the work
performed or to be performed on the Project; quantity, if applicable, of work
performed (hours, square feet, cubic yards, pounds, etc.) for the Project;
Project budget; costs for the Project to date; estimated costs to complete the
Project; and expected costs at completion. The Job Cost Reports shall aiso
reflect all Contract cost codes, change orders, elements of non-conforming
work, back charges, and additional services.

1.1.26 Labor »>n ( s ( t (or “"Lab« Commissioner”). Also
known as the Division of Labor Standards Enforcement ("DLSE"): Division of
the DIR responsible for adjudicating wage claims, investigating discrimination
and public works complaints, and enforcing Labor Code statutes and
Industrial Welfare Commission orders.

1.1.27 Material Sa Sl (or "MSDS"”). A form with data
regarding the properties for potentially harmful substances handled in the
workplace.

1.1.28 Municipal Sej : orm ver Syste (or "MS4"), A system
of conveyances used t¢ ct and/or convey storm water, including, without

limitation, catch basins, curbs, gutters, ditches, man-made channels, and
storm drains.

1.1.29 Plans: See Drawings.
1.1.30 Premises. The real property on which the Site is located.

1.1.31 Product(s). New material, machinery, components, equipment,
fixtures and systems forming the Work, including existing materials or
components required and approved by the District for reuse.

1.1.32 Product Data. Illustrations, standard schedules, performance
charts, instructions, brochures, diagrams, and other information furnished by
the Developer to illustrate a material, product, or system for some portion of
the Work.

1.1.33 Project. The planned ur ‘:rtaking as provided for in the Contract
Documents.

1.1.34 Project Insy :tor (or “Inspector”). The individual(s) retained by
the District in accordance with title 24 of the California Code of Regulations to
monitor and inspect the Project.

1.1.35 Project Labor A -eement (or "PLA"): a prehire collective
bargaining agreement in accordance with Public Contract Code section 2500
et seq. that establishes terms and conditions of employment for a specific
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accordance with the Contract Documents, establish standards by which
portions of the Work will be judged.

1.1.46 Shop Drawii . All drawings, prints, diagri , illustrations,
brochures, schedules, and other data that are prepared by the Developer, a
subcontractor, manufacturer, supplier, or distributor, that iliustrate how
specific portions of the Work shall be fabricated or installed.

1.1.47 Site. The Project site as shown on the Drawings.

1.1.48 Specificatiol That portion of the Contract Documents, Division 1

through Division 49, and all technical sections, and addenda to ali of these, if
any, consisting of written descriptions and requirements of a technical nature
of materials, equipment, construction methods and systems, standards, and

workmanship.

1.1.49 State. The State of California.

1.1.50 Storm Wa! ‘I 1 P /ention Plan (or "SWPPP"). A
document which identifies sources and activities at a particular facility that
may contribute pollutants to storm water and conte s specific control
measures and time frames to prevent or treat such poliutants. -

1.1.51 Subcontractor. A contractor and/or supplier who is under contract
with the Developer or with any other subcontractor, regardless of tier, to
perform a portion of the Work of the Project.

1.1.52 Submittal Sct ju The schedule of submittals as provided by
Developer and approved by District.

1.53 Surety. The person, firm, or corporation that executes as surety the
Developer’s Performance Bond and Payment Bor and must be a California
admitted surety insurer as defined in the Code of Civil Procedure section
995.120.

1.1.54 Work. All labor, materials, equipment, components, appliances,
supervision, coordination, and services required by, or reasonably inferred
from, the Contract Documents, that are necessary for the construction and
completion of the Project.

1.2 Laws Concerning the Contract Documents

The Contract is subject to all provisions of the Constitution and laws of California and
the United States governing, controlling, or affectir  District, or the property, funds,
operations, or powers of District, and such provisions are by this reference made a
part hereof, Any provision required by law to be inclt :d in this Contract shall be
deemed to be inserted.

1.3 No Oral Agreements

No oral agreement or conversation with any officer, agent, or employee of District,
either before or after execution of Contract Documents, shall affect or modify any of
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the terms or obligations contained in any of the documents comprising the Contract
Documents.

1.4 No Assignment

Except as specifically permitted in the Facilities Lease, Developer shall not assign
the Contract Documents or any part thereof including, without limitation, any
services or money to become due hereunder without the prior written consent of the
District. Assignment without District’s prior written consent shall be null and void.
Any assignment of money due or to become due under the Contract Documents
she be subject to a prior lien for services rendered or material supplied for
performance of Work called for under the Contract Documents in favor of all
persons, firms, or corporations rendering services or supplying material to the
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure,
Government Code, Labor Code, and/or Public Contract Code, and shall also be
subject to deductions for liqu ited damages or withholding of payments as
determined by District in accordance with the Contract Documents. Developer shall
not assign or transfer in any manner to a Subcontractor or supplier the right to
prosecute or maintain an action against the District.

1.5 Notice and Service Thereof

1.5.1 Any notice from one party to the other or otherwise under the Contract
Documents shall be in writing and shall be dated and signed by the party
giving notice or by a duly authorized representative of that party. Notice shall
not be effective for any purpose whatsoever unless served in one of the
following manners:

1.5.1.1 If notice is given by personal delivery thereof, it shall be
considered delivered on the day of delivery.

1.5.1.2 If notice is given bv overnight delivery service, it shall be
considered delivered one (1) 1y after date deposited, as indicated by
the delivery service.

1.5.1.3 If notice is given by depositing same in United States mail,
enclosed in a sealed envelope, it shall be considered delivered five (5)
days after date deposited, as indicated by the postmarked date.

1.5.1.4 If notice is given by registered or certified mail with postage
prepaid, return receipt requested, it shall be considered delivered on
the day the notice is signed for.

1.6 No Waiver

The failure of District in any one or more instances to insist upon strict performance
of any of the terms of the Contract Documents or to exercise any option herein
conferred shall not be construed as a waiver or relinquishment to any extent of the
right to assert or rely upon any such terms or option on any future occasion. No
action or failure to act by the District, Architect, or Construction Manager shall
constitute a waiver of any right or duty afforded the District under the Contract
Documents, nor shall any action or failure to act constitute an approval of or
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acquiescence on any breach thereunder, except as may be specifically agreed in
writing.

1.7 Substitutions For Specifie Items

Developer shall not substitute different items for any items identified in the Contract
Documents without prior written approval of the District, unless otherwise provided
in the Contract Documents.

1.8 Materials and Work

1.8.1 Except as otherwise specifically stated in the Contract Documents,
Developer shall provide and pay for all materials, li or, tools, equipment,
transportation, supervision, temporary constructions of every nature, and all
other services, management, and facilities of every nature whatsoever
necessary to execute and complete the Work, in a good and workmanlike
manner, within the Contract Time.

1.8.2 Unless otherwise specified, all materials shall be new and of the best
quality of their respective kinds and grades as noted or specified, and
workmanship shall be of high quality, and Developer shall use all diligence to
inform itself fully as to the required manufacturer’s instructions and to comply
therewith. ’

1.8.3 Materials shall be furnished in ample quantities and at such times as to
insure uninterrupted progress of Work and shall be stored properly and
protected from the elements, theft, vandalism, or other loss or damage as
required.

1.8.4 For all materials and equipment specified or indicated in the Drawings
and Specifications, the Developer shall provide all labor, materials,
equipment, and services necessary for complete assemblies and complete
working systems, functioning as intended. Incidental items not indicated on
Drawings, nor mentioned in the Specifications, that can legitimately and
reasonably be inferred to belong to the Work described, or be necessary in
good practice to provide a complete assembly or system, shall be furnished as
though itemized here in every detail. In all instances, materii and
equipment shall be installed in strict accordance with each manufacturer’s
most recent published recommendations and specifications.

1.8.5 Developer shall, after award of the Project by District and after
relevant submittals have been approved, place orders for materials and/or
equipment as specified so that delivery of same may be made without delays
to the Work. Developer shall, upon demand from District, present
documentary evidence showing that orders have been placed.

1.8.6 In the event of Developer’s neglect in complying or failure to comply
with the above instructions, District reserves the right, but has no obligation,
to place orders for such materials and/or equipment as the District may deem
advisable so that the Work may be completed by the date specified in the
Facilities Lease, and all expenses incidental to the procuring of said materials
and/or equipment shall be paid for by Developer or deducted from
payment(s) to Developer.
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1.8.7 Develt :r warrants good title to all material, supplies, and equipment
installed or incorporated in Work and agrees upon completion of all Work to
deliver the Site to District, together with all improvements and appurtenances
constructed or placed thereon by it, and free from any claims, liens, or
charges. Developer further agrees at neither it nor any person, firm, or
corporation furnishing any materials or labor for any work covered by the
Contract Documents shall have any right to lien any pa on of the Premises
or any improvement or appurtenance thereon, except that Developer may
install metering devices or other equipment of utility companies or of political
subdivision, title to which is commonly retained by utility company or political
subdivision. In the event of instailation of any such metering device or
equipment, 2veloper shall advise District as to owner thereof.

1.8.8 Nothing containe in this Article, however, shall defeat or impair the
rights of persons furnishing materials or labor under any bond given by
Developer for their protection or any rights under any law permitting such
protection or any rights under any law permitting such persons to look to
funds due Developer in hands of District (e.g., Stop Payment Notices), and
this provision shall be inserted in all subcontracts and material contracts and
notice of its provisions st | be given to all persons furnishing material for
Wo when no formal contract is entered into for such material.

1.8.9 Title to new materials and/or equipment for the Work of the Contract
Documents and attendant liability for its protection and safety shall remain
with Developer uni incorporated in the Work of the Contract Documents and
accepted by District. No part of any materials and/or equipment shall be
removed from its place of storage except for immediate installation in the
Work of the Contract Documents. Should the District, in its discretion, allow
the Developer to store materials and/or equipment for the Work off-site,
Developer will store said materials and/or equipment at a bonded warehouse
and with appropriate insurance coverage at no cost to District. Developer
shall keep an accurate inventory of all materials and/or equipment in a
manner satisfactory to District or its authorized representative and shall, at
the District’s request, forward it to the District.

2. [T wrve ™
3. Architect

3.1 The Architect shall represent the District during the Project and will observe
the progress and quality of the Work on behalf of the District. Architect shall have
the authority to act on behalf of District to the extent expressly -ovided in the
Contract Documents and to the extent determined by District. Architect shall have
authority to reject materials, workmanship, and/or the Work whenever rejection may
be necessary, in Architect's reasonable opinion, to insure the proper execution of the
Contract Documents.

3.2 Architect shall, with the District and on behalf of the District, determine the
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the
Specifications, Drawings, and shall, with the District, interpret all other Contract
Documents.
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3.3 Architect shall have all authority and responsibility established by law,
including title 24 of the California Code of Regulations.

3.4 Developer shall provide District and the Construction Manager with a copy of
all written communication between Developer and Architect at the same time as that
communication is made to Architect, including, without limitation, all RFIs,
correspondence, submittals, claims, and change order requests.

4' .—c‘-.-uh:ﬂ._t.:s L PR
4.1 If a Construction Manager is used on this Project ("Construction Manager” or
“CM"), the Construction Manager will provide administration of the Contract
Documents on the District's behalf. After execution of the Contract Documents, all
correspor :nce and/or instructions from Developer and/or District shall be
forwarded through the Construction Manager. The Construction Manager will not be
responsible for and will not have control or charge of construction means, methods,
techniques, sequences, or procedures or for safety precautions in connection with
the Waork, which shall all remain the Developer’s responsibility.

4.2 The Construction Manager, however, will have authority to reject materials
and/or workmanship not conforming to the Contract Documents, as determined by
the District, the Architect, and/or the Project Inspector. The Construction Manager
shall also have the authority to require special inspection or testing of any portion of
the Work, whether it has been fabricated, installed, or fully completed. Any decision
made by the Construction Manager in good faith, shall not give rise to any duty or
responsibility of the Construction Manager to: the Developer, any Subcontractor, or
their agents, employees, or other persons performing any of the Work. The
Construction Manager shall have free access to any or all parts of Work at any time.

4.3 If the istrict does not use a Construction Manager on this Project, all
references to Construction Manager or CM shall be read as District.

5. Ir —— - ztor, Inspec*-~-¢ -nd Te:
5.1 Project Inspector

5.1.1 One or more Project Inspector(s), including special Project
Inspector(s), as required, will be assigned to the Work by District, in
accordance with requirements of title 24, part 1, of the California Code of
Regulations, to enforce the building code and monitor compliance with Plans
and Specifications for the Project previously approved by the DSA. Duties of
Project Inspector(s) are specifically defined in section 4-342 of said part 1 of
title 24.

5.1.2 No Work shall be carried on except with the knowledge and under the
inspection of the Project Inspector(s). The Project Inspector(s) shall have
free access to any or all parts of Work at any time. Developer shall furnish
Project Inspector(s) reasonable opportunities for obtaining such information
as may be necessary to keep Project Inspector(s) fully informed respecting
progress and manner of work and character of materials, including, but not
limited to, submission of form DSA 156 (or the most current version
applicable at the time the Work is performed) to the Project Inspector at least
48 hours in advance of the commencement and completion of construction of
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each and every aspect of the Work. Forms are available on the DSA’s website
at: http://www.dgs.ca.gov/dsa/Forms.aspx. Inspection of Work shall not
relieve Developer from an obligation to fulfill the Contract Documents.

Project Inspector(s) and the DSA are authorized to suspend work whenever
the Developer and/or its Subcontractor(s) are not complying with the
Contract Documents. Any work stoppage by the Project Inspector(s) and/or
DSA shall be wi  »ut liability to the District. Developer shall instruct its
Subcontractors and employees accordingly.

5.1.3 If Developer and/or any Subcontractor requests that the Project
Inspector(s) perform any inspection off-Site, this shall only be done if it is
allowable pursuant to »plicable regulations and DSA approval, if the Project
Inspector(s) agree to do so, and at the expense of the Developer.

5.2 T s and Ins =:ctions

5.2 Tests and Inspections shall comply with title 24, part 1, California
Code of Re¢ ations, group 1, article 5, section 4-335, and with the provisions
of the Specifications.

5.2.2 The District will select an independent testing laboratory to conduct
the tests. Selection of the materials required to be tested shall be by the
laboratory or the District's representative and not by the Developer. The
Developer shall notify the District's representative a sufficient time in advance
of its readiness for required observation or inspection. This notice shall 2
provide ata nimum, se' ty-two (72) hours prior to the inspection of the
material that needs to be tested.

5.2.3 The Developer shall notify the District's representative a sufficient time
in advance of the manufacture of material to be supplied under the Contract
Documents that must by terms of the Contract Documents be tested so that
the District may arrange for the testir of same at the source of supply. This
notice shall be provided, at a mir um, seventy-two (72) hours prior to the
manufacture of the material that needs to be tested.

5.2.4 Any material shipped by the Developer from the source of supply prior
to having satisfactorily passed such testing and inspection or prior to the
receipt of notice from said representative that such testing and inspection will
not be required, shall not be incorporated into and/or onto the Project.

5.2.5 The District will select the testing laboratory and pay for the costs for
all tests and inspections. Developer shall reimburse the District for any and
all laboratory costs or other testing costs for any materials found to be not in
compliance with the Contract Documents. At the District’s discretion, District
may elect to deduct laboratory or other testit  costs for noncompliant
materials from the Guaranteed Maximum Price, and such deduction shall not
constitute a withholding.

5.3 Costs for After Hours }/or Off Site spections

If the Developer performs Work outside the Inspector’s regular working hours, costs
of any inspections required outside regular working hours shall be borne by the
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Developer and may be invoiced to the Developer by the District or the District may
deduct those expenses from the next Tenant Improvement Payment.

6. De ‘"

Developer shall construct and complete, in a good and workmanlike manner, the Work for
the Guaranteed Maximum Price including any adjustment(s) to the Guaranteed Maximum
Price pursuant to provisions herein regarding changes to the Guaranteed Maximum Price.
Except as otherwise noted, Developer shall provide and pay for all labor, materials,
equipment, armits (excluding DSA), fees, licenses, facilities, transportation, taxes, bonds
and insurance, and services necessary for the proper execution and completion of the Work,
except as indicated herein.

6.1 Status of Developer

6.1.1 Developer is and shall at all times be deemed to be an independent
contractor and shall be wholly responsible for the manner in which it and its
Subcontractors perform the services required of it by the Contract
Documents. Nothing herein contained shall be construed as creating the
relationship of employer and employee, or principal and agent, between the
District, or any of the District's employees or agents, and Developer or any of
Developer’s Subcontractors, agents or employees. Developer assumes
exclusively the responsibility for the acts of its agents and employees as they
relate to the services to be provided during the course and scope of their
employment. Developer, its Subcontractors, and its agents and employees
shall not be entitled to any rights or privileges of District employees. District
shall be permitted to monitor the Developer’s activities to determine
compliance with the terms of the Contract Documents.

6.1 As required by law, Developer and all Subcontractors shall be properly
licensed and regulated by the Contractors State License Board, 9821 Business
Park Drive, Sacramento, California 95827 (Post Office Box 26000,
Sacramento, California 95826), http://www.cslb.ca.gov.

6.1.3 As required by law, Developer and all Subcontractors shall be properly
registered as public works contractors by the Department of Industrial
Relations at '
https://efiling.dir.ca.gov/PWCR/ActionServlet?action=displayPWCRegistration
Form or current URL.

6.1.4 Developer represents that it has no existing interest and will not
acquire any interest, direct or indirect, which could conflict in any manner or
degree with the performance of Work required under this Contract and that
no person having any such interest shall be employed by Developer.

6.2 Project Inspection ¢ d(s)
Developer shall verify that forms DSA 152 (or most current version applicable at the

time the Work is performed) are issued for the Project prior to the commencement of
construction.
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6.3 De' oper’'s Supervisit

6.3.1 During progress of the Work, Developer shall keep on the Premises,
and at all other locations where any Work related to the Contract is being
performed, an experienced and competent project manager and construction
superintendent who are employees of the Developer, to whom the District
does not object and at least one of whom shall be fluent in English, written
and verbal,

6.3.2 The project manager and construction superintendent shall both speak
fluently the predc inant language of the Developer’'s «  ployees.

6.3.3 Before commencing the Work herein, Developer shall give written
notice to District of the name of its project manager and construction
superintendent. Neither the Developer’s project manager nor construction
superintendent shall be changed except with prior written notice to District,

If the Developer’s project manager and/or construction superintendent proves
to be unsatisfactory to Developer, or to District, any of the District's
employees, agents, the Construction Manager, or the Architect, Developer
shall immediately notify District in writing before 1y change occurs, but no
less than two (2) business days prior. Any replacement of the project
manager and/or construction superintendent shall be made promptly and
must be satisfactory to the District. The Developer’s project manager and
construction superintendent shall each represent Developer, and all directions
given to Developer’s project manager and/or construction superintendent
shall be as binding as if given to Developer.

6.3.4 Develop: shall give efficient supervision to Work, using its best skill
and attention. Developer shall carefully study and compare all Contract
Documents, Drawings, Specifications, and other instructions and shali at once
report to District, Construction Manager, and Architect any error,
inconsistency, or omission that Developer or its employees and
Subcontractors may discover, in writing, with a copy to District's Project
Inspector(s). Developer shall have responsibility for discovery of errors,
inconsistencies, or omissions.

6.3.5 A contractors doing work on the Project will provide their workers
with identification badges. These badges will be worn by all members of the
contractor's staff who are working in a District facility.

6.3.5.1 Badges must be filled out in full and contain the following
information:

6.3.5.1.1 Name of contractor

6.3.5.1.2 Name of employee

6.3 1.3 Contractor's address and phone number
6.3.5.2 Badges are to be worn when the Developer or his/her
employees are on site and must be visible at all times. Contractors

must inform their employees that they are required to allow District
employees, the Architect, the Construction Manager, the Program
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Manager, or the Project Inspector to review the information on the
badges upon request.

6.3.5.3 Continued failure to display identification badges as required
by this policy may re: tin the individual being removed from the
Project or assessment of fines against the contractor.

6.4 Duty to Provide Fit ‘ers

6.4.1 Developer and Subcontractor(s) shall at all times enforce strict
discipline and good order among their employees and shall not employ any
unfit person or anyone not skilled in work assigr  to that person. 1t shall be
the responsibility of Developer to ensure complii 2 with this requirement.
District may require Developer to permanently remove unfit persons from
Project Site.

6.4  Any person in the employ of Developer or Subcont tor(s) whom
District may deem incon :tent or unfit shall be ex ided from working on the
Project and shall not again be employed on the Project except with the prior
written consent of District.

6.4.3 The Developer shall furnish labor that can work in harmony with all
other elements of labor employed or to be employed in the Work.

6. 4 If Developer intends to make any change in the name or legal nature
of the Developer’s entity, Developer = all first notify the District in writing
prior to making any contemplated change. The District shall determine in
writing if Developer’s intende¢ char :is permissible while performing the
Work.

6.5 Field Office
6.5.1 Developer shall provide on the Work Site a temporary office.
6.6 Purchase of Materia juipment

The Developer is required to order, obtain, and store materials and equipment
sufficiently in advance of its Wc  at no additional cost or advance payment from
District to assure that there will be no delays.

6.7 Doct ants on Work

6.7.1 De or shall at all times keep on the Work Site, or at another
location as the District may authorize in writing, one legible copy of all
Contract Documents, including Addenda and Change Orders, and Titles 19
and 24 of the California Code of Regulations, the specified edition(s) of the
Ur rm Building Code, all approved Drawings, Plans, Schedules, and
Specifications, and all codes and documents referred to in the Specifications,
and made part thereof. These documents shall be kept in good order and
available to District, Construction Manager, Architect, Architect’s
representatives, the Project Inspector(s), and all authorities having

juric ction. Developer shall be acquainted with and comply with the
provisions of these tities as they relate to this Project. (See particularly the
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duties of Contractor, Title 24, Part 1, California Code of Regulations, Section
4-343.) Developer shall also be acquainted with and comply with all
Califarnia Code of Regulations provisions relating to conditions on this Project,
particularly Titles 8 and 17. Developer shall coo ni @ with Architect and
Construction Manager ar  shall submit its verified report(s) according to the
requirements of Title 24.

6.7.2 Daily Job Reports

6.7.2.1 Developer shall maintain, at a mir um, at least one (1)
set of Daily Job | orts on the Project. These must be prepared by
the Developer's employee(s) who are p ient on Site, and must
include, at a minimum, the following information:

6.7.2.1.1 A brief description of all Work performed on that
day.

6.7.2 2 A summary of all other pertinent events and/or
occurrences on that day.

6.7.2.1.3 The weather conditions on that day.
6.7.2.1.4 A list of all Subcontractor(s) working on that day.

6.7.2.1.5 A list of each Developer employee working on that
day and the total hours worked for each employee.

6._.2.1 A complete list of all equipment on Site that day,
whether in use or not.

6.7.2.1.7 A complete list of all materials, supplies, and
equipment delivered on that day.

6.7.2.1 A complete list of all inspections and tests
performed on that day.

6.7.2.2 Each day Developer shall provide a copy of the previous
day’s Daily Job Report to the District or the District’s Construction
Manager.

6.8 Preservation of Recor ;

Developer shall maintain, and District shall have the right to inspect, Developer’s
financial records for the Project, including, without limitation, Job Cost Reports for
the Project in compliance with the criteria set forth herein. The District shall have
the right to examine and audit ali Daily Job Reports or other Project records of
Developer’s project manager(s), project superintendent(s), and/or project
foreperson(s), all certified payroll records and/or related documents including,
without limitation, Job Cost :ports, payroll, payment, timekeeping and tracking
documents; and as it pertains to change o1 rs, all books, estimates, records,
contracts, documents, cost data, subcontract job cost reports, and other data of the
Developer, any Subcontractor, and/or supplier, including computations and
projections related to estimating, negotiating, pricing, or performing the Work or
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modification, in order to evaluate the accuracy, completeness, and currency of the
cost, manpower, coordination, supervision, or pricing data at no additional cost to
the District.  iese documents may be duplicative and/or be in addition to any
documents held in escrow by the District. The Developer shall make available at its
office at all reasonable times the materiais described in this paragraph for the
examination, audit, or reproduction until three (3) years after final payment under
this Facilities Lease. Notwithstanding the provisions above, Developer shall provide
any records requested by any governmental agency, if available, after the time set
forth above.

6.9 Integration of Work

6.9.1 Developer shall do all cutting, fitting, patching, and preparation of
Work as required to make its several parts come tor  her properly, to fit it to
receive or be received by work of other contractors, and to coordinate
tolerances to various pieces of work, showing upon, or reasonably implied by,
the Drawings and Specifications for the completed structure, and shall
conform them as District and/or Architect may « ect.

6.9.2 Developer shall make its own layout of lines and elevations and shall
be responsible for the accuracy of both Developer’s and Subcontractors' work
resulting therefrom.

6.9.3 Developer and all Subcontractors shall ke all field dimensions
required in performance of the Work, and shall verify all dimensions and
conditions on the Site. All dimensions affecting proper fabrication and
installation of all Work must be verified prior to fabrication by taking field
measurements of the true conditions. If there are any discrepancies between
dimensions in drawings and existing conditions which will affect the Work,
Developer shall bring such discrepancies to the attention of the District and
Architect for adjustment before proceeding with the Work.

6.9.4 All costs caused by noncompliant, defective, or delayed Work shall be
borne by Developer, inclusive of repair work,

6.9.5 Developer shall not endanger any work perform¢ by it or anyone else
by cutting, excavating, or otherwise altering work and shall not cut or alter
work of any other contractor except with consent of District.

6.10 Notifications

6.10.1Developer shall notify the Architect and Project Inspector, in writing, of
the commencement of construction of each and every aspect of the Work at
least 48 hours in advance by submitting form DSA 156 (or the most current
version applicable at the time the Work is pe »rmed) to the Project
Inspector. Forms are available on the DSA’s website at:
http://www.dgs.ca.gov/dsa/Forms.aspx.

6.10.2Developer shall notify the Architect and Project Inspector, in writing, of
the completion of construction of each and every aspect of the Work at least
48 hours in advance by submitting form DSA 156 (or the most current version
applicable at the time the Work is performed) to the Project Inspector.
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6.11 Obtaining of Permits, L 1ses and Registrations

Developer shall secure and pay for any permits (except DSA), licenses, registrations,
approvals, ar certificates necessary for prosecution of Work, including but not
limited to those listed in the Special Conditions, Exhibit D-1, if any, before the date
of the commencement of the Work or before the per its, licenses, registrations,
approvals and certificates are legally required to continue the Work without
interruption. The Developer shall obtain and pay, only when legally required, for ali
licenses, approvals, registrations, permits, inspections, and inspection certificates
required to be obtained from or led by any authority having jurisdiction over any
part of the Work included in the Contract Documents. All final permits, licenses,
registrations, approvals and certificates shall be delivered to District before demand
is made for final payment. The costs associated with said permits, licenses,
registrations, approvais d certificates shall be direct reimbursement items and are
not subject to any markup.

6 ! Royalties and Patents

6.12.1 Developer shall obtain and pay, when legi vy required, all royalties
and license fees necessary for prosecution of Work before the earlier of the
date of the commencement of the Work or the date the license is legally
required to continue the Work without interruption.  zveloper shall defend
suits or claims of  ringement of patent, copyright, or other rights and shalli
hold the District, Construction Manager and the Architect harmless and
indemnify them from loss on account thereof except when a particular design,
process, or make or model of ‘oduct is required by the Contract Documents.
However, if the Developer has reason to believe that the required design,
process, or product is an infringement of a patent or copyright, the Developer
shall indemnify and defend the District, Construction Manager and Architect
against any loss or damage.

6.12.2 The review by the District, Construction Manager or Architect of any
method of construction, invention, appliance, process, article, device, or
material of any kind shall be only as to its adequacy for the Work and shall
not constitute approve use by the Developer in violation of any patent or
other rights of any person or entity.

6.13 Work to Comply e Laws and Regulations

6.13.1 Developer shall give all notices and comply with the following specific
laws, ordinances, rules, and regulations and all other applicable laws,
ordinances, rules, and regulations bearing on conduct of Work as indicated
and specified, including but not limited to the appropriate statutes and
administrative code sections. If Developer observes that Drawings and
Specifications are at variance with any applicable laws, ordinances, rules and
regulations, or should Developer ecome aware of the development of
conditions not covered by Contract Documents that may result in finished
Work being at variance therewith, Developer shall promptly notify District in
writing and any changes deemed necessary by istrict shall be made as
provided in this Exhibit D for char s in Work.

6.13.1.1 National Electrical Safety Code, U. S. Department of
Commerce
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6.14.2 The wearing of hard hats will be mandatory at all times for all
personnel on Site. Developer shall supply sufficient hard hats to properly
equip all employees and visitors.

6.14.3 Any construction review of the Developer’s performance is not
intended to include review of the adequacy of the Developer's safety
measures in, on, or near the Work Site.

6.. 4 Implementation and maintenance of safety programs shall be the sole
responsibility of the Developer.

6.14.5 The Developer shall furnish to the District a copy of the Developer's
safety plan within the time frame indicated in the Contract Documents and
specifically adapted for the Project.

6.14.6 Developer shall be responsible for all damages to persons or property
that occur as a result of its fault or negligence in connection with the
prosecution of the Contract Documents and shall take all necessary measures
and be responsible for the prop: care and con etion and final acceptance
by District. Al Work shall be solely at Developer’s risk.

6.14.7 Developer shall take, and require Subcontractors to take, all
necessary precautions for safety of workers on the Project and shall comply
with all applicable federal, state, local, and other safety laws, standards,
orders, rules, regulations, and building codes to prevent accidents or injury to
persons on, about, or ¢ acent to premises where Work is being performed
and to provide a safe and healthful place of employment. Developer shall
furnish, erect, and properly maintain at all times, all necessary safety devices,
safegua i, construction canopies, signs, nets, barriers, lights, and watchmen
for protection of workers and the public and shail post danger signs warning
against hazards created by such features in the course of construction.

6.14.8 Hazards Control —-Developer shall store volatile wastes in approved
covered metal containers and remove them from the Site daily. Developer
shall prevent accumulation of wastes that create hazardous conditions.
Developer shall provide adequate ventilation during use of volatile or noxious
substances.

6.14.9 Developer shall designate a responsible member of its organization on
the Project, whose duty shall be to post information regarding protection and
obligations of workers and other notices required under occupational safety
and health laws, to comply with reporting and other occupational safety
requirements, and to protect the life, safety, and health of workers. Name
and position of person so designated shall be reported to District by
Developer.

6.14.10 Developer shall correct any violations of safety laws, rules, orders,
standards, or regulations. Upon the issuance of a citation or notice of
violation by the Division of Occupational Safety and Health, Developer shall
correct such violation promptly.
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6.14.11 Developer shall comply with any District storm water requirements
that are approved by the District and applici e to the Project, at no
additional cost to the District.

6.1 12 In an emergency affect 3 safety of life or of work or of adjoining
property, Developer, without special instruction or authorization, shall act, at
its discretion, to prevent such threatened loss or injury. Any compensation
claimed by Developer on account of emergency work shall be determined by
agreement,

6.14.13 All salvage materials will become the property of the Developer and
shall be removed from the Site unless otherwise called for in the Contract
Documents. However, the District reserves e right to designate certain
items of value that shall be turned over to the District ul :ss otherwise
directed by District.

6.1 14 All connections to public utilities and/or existing on-site services
shall be n  le and maintained in such a manner as to not interfere with the
continuing use of same by the District during the entire progress of the Work,

6.1 15 =veloper shall provide such heat, covering, and enclosures as are
necessary to protect all Work, materials, equipment, appliances, and tools
against damage by weather conditions, such as extreme heat, cold, rain,
snow, dry winds, flooding, or dampness.

6.14 5 The Developer shall protect and preserve the Work from all «  nage
or accident, providing any temporary roofs, window and door coverings,
boxings, or other construction as required by the Architect. The Developer
shall be responsible for existing structures, walks, roads, trees, landscaping,
and/or improvements in working areas; and shall provide adequate protection
therefor. If temporary removal is necessary of any of the above items, or
damage occurs due to the Work, the Developer shall replace same at his
expense with same kind, qui ty, and size of Work or item damaged. This
shall include any adjoining property of the District and others.

6.14.17 Developer shall take adequate precautions to protect existing roads,
sidewalks, curbs, pavements, utilities, adjoir J property, and structures
(including, without limitation, protection from settlement or loss of lateral
support), and to avoid damage thereto, and repair any damage thereto
caused by construction operations.

6.14.18 Developer shall confine apparatus, the storage of materials, and the
ope ions of workers to limits indicated by law, ordinances, permits, or
directions of Architect, and shall not interfere with the Work or unreasonablv
encumber Premises or overload any structure with materials. Developer shi
enforce all instructions of District and Architect regarding signs, advertising,
fires, and smoking, and require that all workers comply with all regulations
while on Project Site.

6.14.19 Developer, Developer’'s employees, Subcontractors, Subcontractors’
employees, or any person associated with the Work shall conduct themselves
in @ manner appropriate for a school site. No verbal or physical contact with

neighbors, students, and faculty, profanity, or inappropriate attire or behavior
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will be permitted. District may require Developer to permanently remove
non-complying persons from Project Site.

6.14.20 Developer shall take care to prevent disturbing or covering any
survey markers, monuments, or other devices marking property boundaries
or corners. If such markers are disturbed, Developer shall have a civil
engineer, registered as a professional engineer in California, replace them at
no cost to District.

6.14.21 In the event that the Developer enters into any agreement with
owners of any ¢ acent property to enter upon the adjacent property for the
purpose of performing the Work, Developer shall fully indemnify, defend, and
hold harmless ea  person, entity, firm, or agency that owns or has any
interest in adjacent oroperty. The form and content of the agreement of
indemnification shi be approved by the District prior to the commencement
of any Work on or about the adjacent property. The eveloper shall also
indemnify the District as provided in the indemnification provision herein.
These provisions il be in addition to any other requirements of the owners
of the adjacent property.

6.15 General Permit f iter Discharges Associated with
Construction and Land : Activities (“General 'mit”)

6.15.1 Developer acknowledges that all California school districts are
obligated to develop and implement the following requirements for the
discha :of storm water to surface waters from its construction and land
disturbance activities (storm water requirements), without limitation;

6.15.1.1 A Municipal Separate Stor  Sewer System (MS4). An MS4
is a system of conveyances used to collect and/or convey storm water,
including, without limitation, catch basins, curbs, gutters, ditches,
-man-made channels, and storm drains.

6.15.1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that
contains specific best management practices ("BMPs”) and establishes
numeric effluent limitations at:

6.15.1.2.1 Sites where the District engages in maintenance
(e.g., fueling, cleaning, repairing) or transportation activities.

6.15.1.2.2 Construction sites where:

6.15.1.2.2.1 One (1) or more acres of soil will be
disturbed, or

6.15.1.2.2.,1.1 The Project is part of a larger
common plan of development that disturbs more
than one (1) acre of soil.

6.15.2 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

EXHIBIT D TO FACILITIES LEASE PAGE 21 OF 80
THE CENTER PHASE 2 PROJECT
DWK DMS 3162006v1



6.15.3 At no additional cost to the District, Developer shall provide a
Qualified Storm Water Practitioner who shall be onsite and implement and
monitor any and all SWPPP requirements applicable to the Project, including
but not limited to:

6.15.3.1 At least forty eight (48) hours prior to a forecasted rain
event, implementing the Rain Event Action P 1 (REAP) for any rain
event requiring implementation of the REAP, including any erosion and
sediment control measures needed to protect i exposed portions of
the site; and

6.15.3.2 Monitoring any Numeric Action Levels (NALs), if applicable.
6.16 Working Evenings ends

Developer may be required to wo increased hours, evenings, and/or weekends at
no additional cost to the District. Developer shall ve the District seventy-two (72)
hours’ notice prior to performing any evening and/or weekend work. Developer shall
perform all evening and/or weekend work in compliance with ¢ applicable rules,
regulations, laws, and local ordini ces including, without limitation, alli noise and
light limitations. Developer shall reimburse the District for any increased or
additional Inspector charges as a result of the Developer’s increased hours, or
evening and/or weekend work.

6.17 Cleaning Up

6.17.1 The Developer s| | provide all services, labor, materials, and
equipment necessary for protecting and securir the Work, all school
occupants, furnishings, equipment, and building structure from damage until
its completion and final acceptance by District. Dust barriers shall be
provided to isolate dust and dirt from construction operations. At completion
of the Work and portions thereof, Developer shall clean to the original state
any areas beyond the Work area that become dust laden as a result of the
Work. The Developer must erect the necessary warning signs and barricades
to ensure the safety of all schoo! occupants. The Developer at all times must
maintain good housekeeping practices to reduce the risk of fire damage and
must make a fire extinguisher, fire blanket, and/or fire watch, as applicable,
available at each location where cutting, braising, soldering, and/or welding is
being performed or where there is an increased risk of fire.

6.17.2 Developer at all times shall keep Premises, including property
immediately adjacent thereto, free from debris such as waste, rubbish
(including personal rubbish of workers, e.g., food wrappers, etc.), and excess
materials and equipment caused by the Work. [ reloper shall not leave
debris under, in, or about the Premises {or surrounding property or
neighborhood), but shall promptly remove same from the Premises on a daily
basis. If Developer fails to clean up, District may do so and the cost thereof
shall be charaed to Developer. If the Contract calls for Work on an existing
facility, Devi per shall also perform specific clean-up on or about the
Premises upon request by the District as it deems necessary for the
continuing education process. Developer shall comply with all related
provisions of the Specifications.
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6.17.3 If the Construction Manager, Architect, or District observes the
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition.

6.17.4 Should the Developer fail to perform the required clean-up, or should
the clean-up be ‘:emed unsatisfactory by the District, the District will then
perform the clean-up. All cost associated with the clean-up work (inclt ng
all travel, payroll burden, and costs for supervision) will be deducted from the
Guaranteed Maximum Price, or istrict may withhold those amounts from
payment(s) to Developer.

7. Subcontra -3

7.1 Developer shall -ovide the District with  ormation for all of Developer’s
Subcontracts and Subcontractors as indicated in the Developer’s Submittals and
Schedules Section herein.

7.2 No contractual relationship exists between the District and any Subcontractor,
supplier, or sub-subcontractor by reason of the Contract Documents.

7.3 Developer agrees to bir every Subcontractor by terms of the Contract
Documents as far as those terms that are applicable to Subcontractor’s work
including, without limitation, all labor, wage & hour, apprentice and related
provisions d requirements. If Developer subcontracts any part of the Work called
for by the Contract Documents, Developer shall be as fully responsible to District for
acts and omissions of any Subcontractor and of persons either directly or indirectly
employed by any Subcontractor, including € contractor caused Project delays, as it
is for acts and omissions of persons directly employed y Developer. The divisions
or sections of the ¢ acifications and/or the arrangements of the drawings are not
intended to control the Developer in dividing the Waork among Subcontractors or limit
the work performed by any trade.

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor
under the Contract Documents shail not in any v ' relieve Developer of any
obligations under the Contract Documents and no such consent shall be deemed to
waive any provisions of the Contract Documents.

7.5 Develr 2ris directe to familiarize itself with sections 1720 through 1861 of
the Labor Code of the State of California, as regards the payment of prevailing
wages and related issues, and to comply with all applicable requirements therein
including, without limitation, section 1775 and the Developer’s and Subcontractors’
obligations and liability for violations of prevailing wage law and other applicable
laws.

7.6 Developer shall be responsible for the coordination of the trades,
Subcontractors, sub-subcontractors, and material or equipment suppliers working on
the Project.

7.6.1 If the Contract is valued at $1 million or more and plans to use state
bond funds, then Developer is responsible for ensuring that first-tier
Subcontractors olding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42,
C-43, and/or C-46 licenses, are prequalified by the District to work on the
Project pursuant to Public Contract Code section 20111.6.
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7.6.2 Developer is responsible for ensuring that all Subcontractors are
properly registered as public works contractors by the Department of
Industrial Relations.

7.7  Developer is solely responsible for settling any differences between the
Developer and its Subcontractor(s) or between Subcontractors.

7.8 Developer must include in all of its subcontracts the assignment provisions
indicated in the Termination section of these Construction Provisions.

8. Mekg T R {+ ]

8.1 District reserves the right to let other contracts, and/or to perform work with
its own forces, in connection with the Project. Developer shall afford other
contractors reasonable opportunity for introduction and storage of their materials
and execution of their work and shall properly coordinate and connect Developer’s
Work with the work of other contractors.

8.2 Developer shall protect the work of any other contractor that Developer
encounters while working on the Project.

8.3 If any part of Developer’s Work depends for proper execution or results upon
work of District or any other contractor, the Developer shall visually inspect, and
with reasonable effort, physically in  zct all accessible portions of District’s or any
other contractor’s work and, before proceeding wi its Work, promptly report to the
istrict in writing any defects in District’'s or any other contractor’s work that render
Developer’'s Work unsuitable for proper execution and results. Developer shall be
held accountable for damages to District for District’s or any other contractor’s work
that Devel( »r failed to ins] :t or should have inspected. Developer’s failure to
inspect ana report shall constitute Developer’s acceptance of all District’s or any
other contractor’'s work as fit and proper for reception of Developer's Work, except as
to defects that may develop in District’s or any other contractor’s work after
execution of Developer’s Work and not caused by execution of Developer’s Work.

8.4 To ensure proper execution of its subsequent Work, Developer shall measure
and inspect Work already in place and shall at once report to the District in writing
any discrepancy between that executed Work and the Contract Documents.

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and
nature of District’s or any other contracts that have been or may be awarded by
District in prosecution of the Project to the end that Developer may perform under
the Contract in light of the other contracts, if any.

8.6 Nothing herein contained shall be interpreted as granting to Developer
exclusive occupancy of the Site, the -emises, or of the Project. Developer shall not
cause any unnecessary hindrance or delay to the use and/or school operation(s) of
the Premises and/or to District or any other contractor working on the Project. If
simultaneous execution of any contract or school operation is likely to cause
interference with performance of Developer’s obligations under the Contract
Documents, Developer shall coordinate with those contractor(s), person(s), and/or
entity(s) and shall notify the District of the resolution.
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9. r - _‘__.;—,,Aett__‘_!__\_
9.1 A complete list of i  Drawings that form a part of the Contract Documents are
to be found as an index on the Drawings themselves, and/or may be provided to the
Developer and/or in the Ti e of Contents.

9.2 Materials or Work described in words that so applied have a well-known
technical or trade m¢ ing shall be :emed to refer to recognized standards, unless
noted otherwise.

9.3 Trade Name or Trade Term

It is not the intention of the Contract Documents to go into detailed descriptions of
any materials and/or methods commonly known to the trade under “trade name” or
“trade term.” The mere mention or notation of “trade r ne"” or “trade term” shez be
considered a sufficient notice to Developer that it will be required to complete the
work so named, complete, finished, and operable, with all its appurtenances,
according to the best practices of the trade.

9.4 The naming of any material and/or equipment shall mean furnishing and
installing of same, including all incidental and accessory items thereto and/or labor
therefor, as per best practices of the trade(s) involved, unless s| ifically noted
otherwise.

9.5 Contract Documents are complem: :ary, and what is called for by one shall
be binding as if called for by all. As such, Drawings and Specifications are intended
to be fully cooperative and to agree. However, if Developer observes that Draw Js
and Specifications are in conflict with the Contract Documents, Developer shall
promptly notify District and Architect in writing, and any necessary changes shall be
made as provided in the Contract Documents.

9.6  Figured dimensions shall be followed in preference to scaled dimensions, and
the Developer shall make all additional measurements necessary for the work and
shall be responsible for their accuracy. Before ordering any material or doing any
work, each Developer shall verify all measurements at the building and shall be
responsible for the correctness of same.

9.7 Should any question arise concerning the intent or meaning of the Contract
Documents, including the Plans and Specifications, the question shall be submitted to
the District for interpretation. If a conflict exists in the Contract Documents, these
Construction Provisions shall control over the Facilities Lease, which shall control
over the Site Lease, which shall control over Division 1 Documents, which shall
control over Division 2 through Division 49 documents, which shall control over
figured dimensions, which shall control over large-scale drawings, which shall control
over small-scale drawings. In no case shall a document calling for lower quality
and/or quantity of material or workmanship control. However, in the case of
discrepancy or ambiguity solely between and among the Drawings and
Specifications, the discrepancy or ambiguity shall be resolved in favor of the
interpretation that will provide District with the functionally complete and operable
Project described in the Drawings and Specifications.

9.8 Drawings and Specifications are intended to comply with all laws, ordinances,
rules, and regulations of constituted authorities having jurisdiction, and where
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referred to in the Contract Documents, the laws, ordinances, rules, and regulations
shall be considered as a part of the Contract Documents within the limits specified.

9.9 As required by Section 4-317(c), Part 1, Title 24, CCR: “Should any existing
conditions such as deterioration or non-complying construction be discovered which
is not covered by the DSA-approved documents whe n the finished work will not
comply with Title 24, California Code of Regulations, a construction change
document, or a separate set of plans and specifications, detailing and specifying the
required repair work shall be submitted to and approved by ‘SA before proceeding
with the repair work.”

9.10 Ownership of Drawings

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental
architectural and engineering work, or copies of other Contract Documents furnished
by District, are the property of District. They are not to be used by Developer in
other work and, with the exception of signed sets of Contract Documents, are to be
returned to District on request at completion of Work, or may be used by District as
it may require without any additional costs to District. Neither the Developer nor any
Subcontractor, or material or equipment supplier shall own or claim a copyright in
the Drawir i, Specifications, and other documents prepared by the Architect.
District hereby grants the Developer, Subcontractors, sub-subcontractors, and
material or equipment suppliers a limited license to use applicable portions of the
Drawings prepared for the Project in the execution of their Work under the Contract

Documents.
10. ~-ralor - '~ Suk—*t ichi

Developer’'s submittals shall comply with the provisions and requirements of the
Specifications including, without limitation Submittals.

10.1 Schedule of Work, Schq of Submittals, and Schedule of Values.

10.1.1 The Developer shall comply with the construction schedule attached
to the Facilities Lease as Exhibit F ("Con uction Schedule”). [To be attached
when available.]

10.1.2 Developer must provide all schedules both in hard copy and
electronically, in a format (e.g. Microsoft Project or Primavera) approved in
advance by the District.

10.1.3 The District will review the schedules submitted and the Developer
shall make changes and corrections in the schedules as requested by the
District and resubmit the schedules until approved by the District.

10.1 The District shall have the right at any time to revise the schedule of
values if, in the District’s sole opinion, the schedule of values does not
accurately reflect the value of the Work performed.

10.1.5 All submittals and schedules must be approved by the District before
Developer can rely on them as a basis for payment.

ExH1BIT D TO FACILITIES LEASE PAGE 26 OF 80
THE CENTER PHASE 2 PROJECT
DWK DMS 3162006v1



10.1.6 Within TEN (10) calendar days after the date of the Notice to Proceed
(unless otherwise specified in the Specifications), the Developer shall prepare
and submit to the District for review, in a form supported by sufficient data to
substantiate its accuracy as the District may require:

10.1.6.1 Preliminary Schedule
A preliminary schedule of construction indicating the starting and
completion dates of the various stages of the Work, including any
information and following any form as may be specified in the
Specifications. Once approved by District, this shall become the
Construction Schedule. This schedule shall include and identify all
tasks that are on the Project’s critical path with a specific
determination of the start and completion of each critical path task as
well as all Contract milestones and each milestone’s completion
date(s) as may be required by the District.
10.1.6.2 Preliminary Schedule of Values
A preliminary schedule of values for all of the Work, which must
include quantities and prices of items aggregating the Contract Price
and must subdivide the Work into component parts in sufficient detail
to serve as the basis for progress payments during construction.
Unless the Special Conditions contain different limits, this preliminary
schedule of values shall include, at a minimum, the following
information and the following structure:
10.1.6.2.1 Divided into at least the fi owing categories:

10.1.6.2.1.1 Overhead and profit

10.1 2.1.2 Supervision

10.1.6.2.1.3 General conditions

10.1.6.2.1.4 Layout

10.1.6.2.1.5 Mobilization

10.1.6.2.1.6 Submittals

10.1.6.2.1.7 Bonds and insurance

10.1.6.2.1.8 Close-out/Certification documentation

10.1.6.2.1.9 Demolition

10.1.6.2.1 ) Installation

10.1.6.2.1.11 Rough-in

10.1.6.2.1.12 Finishes
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10.1 1.13 Testing
10.1.6 1.14 Punch list and acceptance
10.1.6.2 And also divided by each of the following areas:
10.1.6.2.,2.1 Site work
10. 6.2.2.2 By each building
).1.6.2.2.3 By each floor

10.1.6.2.3 The preliminary schedule of values shall not provide
for values any greater than the following percentages of the
Contract value:

10.1. 3.1 Mobilization and layout combined to equal
not more than 1%.

10.1.6.2.3.2 S1  nitti i, samples and shop drawings
combined to equal not more than 3%.

10 6.2.3.3 Bonds and insurance combined to equal
not more than 5.25%.

10 6.2.4 Closeout documentation shall have a value in the
preliminary schedule of not less than 5%,

10.1.6.2 Notwithstanding any provision of the Contract
Documents to the contrary, payment of the Developer's
overhead, supervision, general conditions costs, and profit, as
reflected in the Cost Breakdown, she be paid based on
percentage complete, with the disbursement of Progress
Payments and the Final Payment.

10.1 2 Developer shall certify that the preliminary
schedule of values as submitted to the District is accurate and
reflects the costs as developed in preparing Developer’'s b

The preliminary schedule of values shall be subject to the
District's review and approval of the form and content thereof.
In the event that the District objects to any portion of the
preliminary schedule of values, the District shall notify the
Developer, in writing, of the District's objection(s) to the
preliminary schedule of values. Within five (5) calendar days of
the date of the District's written objection(s), Developer shall
submit a revised preliminary schedule of values to the District
for review and approval. The foregoing procedure for the
preparation, review and a] -oval of the -eliminary schedule of
values shall continue until the District has approved the entirety
of the preliminary schedule of values.

10.1.6.2.7 Once the preliminary schedule of values is
approved by the District, this shall become the Schedule of
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Values. The Schedule of Values shall not be thereafter modified
or amended by the Developer without the prior consent and
approval of the District, which may be granted or withheld in
the sole discretion of the District.

10.1.6.3 Schedule of Values

The :veloper shall provide for District review and approval prior to
commencement of the Work a schedule of values for all of the Work,
which includes quantities and prices of items aggregating the
Guaranteed Maximum Price and subdivided i1 ) component parts as
per specifications. The Schedule of Values shall not be modified or
amended by the Developer without the prior consent and approval of
the District, which may be anted or withheld in the sole discretion of
the District. The District shall have the right at any time to revise the
schedule of values if, in the District’s sole opinion, the schedule of
values does not accurately reflect the value of the Work performed.

10.1.6.4 Preliminary Schedule of Submittals

A preliminary schedule of submittals, including Shop Drawings, Product
Data, and Sampli submittals. Once approved by District, this shall
become the St mittal Schedule. All submittals shall be forwarded to
the District by the date indicated on the approved Submittal Schedule,
unless an earlier date is necessary to maintain the Construction
Schedule, in which case those submittals shall be forwarded to the
District so as not to delay the Construction Schedule. Upon request by
the District, Developer shall provide an electronic ¢i s of all submittals
to the District. All submittals shall be submitted no later than 90 days
after the Notice to Proceed.

10.1.6.5 Safety Plan

Developer’s Safety Plan specifically adapted for the Project shall
comply with the following requirements:

10.1.6.5.1 All applicable requirements of California Division of
Occupational Safety and Health ("Cal/OSHA") and/or of the
United States Occupational Safety and Health Administration
("OSHA").

10.1.6.5.2 All provisions regarding Project safety, including all
applicable provisions in these Construction Provisions.

10.1.6.5.3 Developer’s Safety Plan shall be in English and in
the language(s) of the Developer’s and its Subcontractors’
employees.

10.1.6.6 Complete Subcontractor List

The name, address, telephone number, facsimile number, California
State Contractors License number, classification, and monetary value
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EXHIBIT

11.2 Soils Investigation F 2«

When a soils investigation report obtained from test holes at Site or for the Project is
available, that report may be made available to the Developer but shall not be a part
of this Contract but shall not alleviate or excuse Developer’s obligation to perform its
own investigation. Any information obtained from that report or any information
given on Drawings as to subsurface soil condition or to elevations of existing grades
or elevations of underlying rock is approximate only, is not guaranteed, does not
form a part of this Contract, and Developer may not rely thereon. Developer
acknowledges that it has made a visual examination of the Site and has made
whatever tests Developer :ems appropriate to determine underground condition of
soil.

11.3 Act ;5s to Work

District a1 its representatives shall at all times have access to Work wherever it is
in preparation or prc ‘ess, including storage and fabrication. Developer shall
provide safe and proper facilities for such access so that District's representatives
may perform their fi  :tions.

11.4 Layout and Field 1 ing

11.4.1 All field engineering required for layout of this Work and establishing
grades for earthwork operations shall be furnished by Developer at its
expense. This Work shall be done by a qualified, California-registered civil
engineer approved in writing by District and Architect. Any required Record
and/or As-Built Drawings of Site development shall be prepared by the
approved civil engineer.

11.4.2 The Developer shall be responsible for having ascertained pertinent
local conditions such as location, accessibility, and general character of the
Site and for having satisfied itself as to the conditions under which the Work
is to be performed. District shall not be liable for any claim for allowances
because of Developer’s error or negligence in acquainting itself with the
conditions at the Site.

11.4.3 Developer shall protect and preserve established benchmarks and
monuments and shall make no changes in locations without the prior written
approval of District. Developer shall replace any benchmarks or monuments

that are lost or destroyed subsequent to proper notification of District and
with District's approval.

11.5 Util es
Utilities shall be provided as indicated in the Specifications.
11.6 Sanitary Facilit

Sanitary facilities shall be provided as indicated in the Specifications.
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11.7 Surveys

Developer shall provide surveys done by a California-licensed civil engineer surveyor
to determine locations of construction, grading, and site work as required to perform
the Work. :

11.8 Regional Notificat 1¢ ter

The Dev: Hper, except in an « 2rgency, shall contact the appropriate regional
notification center at least two (2) days prior to commencing any excavation if the
excavation will be cor icted in an area or in a private easi .ent that is known, or
reasonably should be known, to cc ain subsurface installations other than the
underground facilities owned or operated by the District, and obtain an inquiry
identificatic number from that notification center. )y excavation shall be
commenced and/or carried out ¢ the Developer unless an inquiry identification
number has been assigned to the Developer or any Subcontractor and the Developer
has given the District the identification number. Any damages arising from
Developer's failure to make appro| e notification shall be at the sole risk and
expense of the Developer. Any de caused by failure to make appropriate
notification shall be at the sole risk of the Developer and shall not be considered for
an extension of the Contract Time.

11.9 Existing Utility Lines

11.9  Pursuant to Government Code section 4215, District assumes the
responsibility for remov , relocation, and protection of main or trunk utility
lines and facilities located on the construction Site at the time of
commencement of construction under the Contract Documents with respect to
any such utility facilities that are not identified in the Plans and Specifications.
Developer shall not be assessed for liquidated damages for delay in
completion of the Project ¢ sed by failure of District or the owner of a utility
to provide for removal or relocation of such utility facilities.

11.9.2 Locations of existing utilities provided by District shall not be
considered exact, but approximate within a reasonable margin and shall not
relieve Developer of its responsibilities to exercise reasonable care and to pay
all costs of repair due to Developer’s failure to do so. District shall
compensate Develi zr for the costs of locating, repairing damage not due to
the failure of Developer to exercise reasonable care, and removing or
relocating such utility facilities not indicated in the Plans and Specifications
with reasonable accuracy, and for equipment necessarily idle during such
work.

11.9.3 No provision herein shall be construed to preclude assessment against
Developer for any other delays in completion of the Work. Nothing in this
Article shall be deemed to require District to indicate the presence of existing
service laterals, appurtenances, or other utility lines, within the exception of
main or trunk utility lines. Whenever the presence of these utilities on the
Site of the construction Project can be inferred from the presence of other
visible facilities, such as buildings, meter junction boxes, on or adjacent to
the Site of the construction.
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11.9.4 If Develt =r, while performing Work under this Contract, discovers
utility facilities not identified by District in Contract Plans and Specifications,
Developer shall immediately notify the District and the utility in writing. In
the event Developer fe . toimmediati ’ provide notice and subsequently
causes damage to the utility facilities, the cost of repair for damage to above-
mentioned visible facilities shall be borne by the Developer.

L.10 Notification

Developer understands, acknowledges and agrees that the purpose for prompt
notification to the District pursuant to these provisions is to allow the District to
investigate the condition(s) so that the District shall have the opportunity to decide
how the District desires to proceed as a result of the condition(s). Accordingly,
failure of Developer to promptly notify the District in writing, pursuant to these
provisions, shall constitute Developer's waiver of any claim for damages or delay
incurred as a result of the condition(s).

11.11 Hazardous Mater

Developer shall comply with all provisions and requirements of the Contract
Documents related to hazardous materials including, without limitation, Hazardous
Materials Procedures and Requirements.

11.12 No Signs

Neither the Developer nor any other person or entity shall display any signs not
required by law or the Contract Documents at the Site, fences, trailers, offices, or
elsewhere on the Site without specific prior written approval of the District.

12, el o=
12.1 Tren: 2as Greater Tl ve Feet

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds
$25,000 and involves the excavation of any trench or trenches five (5) feet or more
in depth, the Developer shall, in advance of excavation, promptly submit to the
District and/or a registered civil or structural engineer employed by the District or
Architect, a detailed plan showing the design of shoring for protection from the
hazard of caving ground during the excavation of such ench or trenches,

12.2 Excavation Safety

If such plan varies from the Shoring System Standards established by the
Construction Safety Orders, the plan shall be prepared by a registered civil or
structural engineer, but in no case shall such plan be less effective than that required
by the Construction Safety Orders. No excavation of such trench or trenches shall be
commenced unti} said plan has been accepted by the District or by the person to
whom authority to accept has been delegated by the District.

12.3 No Tort Liability of District

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability
upon the District or any of its employees.
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12.4 No Excavation witt ;

The Develr er shall not commence any excavation Work until it has secured all
necessary permits including the required CalOSHA excavation/shoring permit. Any
permits shall be prominently displayed on the Site prior to the commencement of
any excavation.

12.5 Discovery of Haza e 'or Unusual Cor tions

12.5.1 Pursuant to Pt ic Contract Code section 7104, if the Work involves
digging trenches or other excavations that e; :nd deeper than four feet below
the Surface, the Developer shall promptly, and before the following conditions
are disturbed, notify the District, in writing, of any:

12.5.1 Material that the Developer believes may be material that is
hazardous waste, as defined in section . 17 of the Health and Safety
Code, is required to be removed to a Cl I, Class II, or Class III
disposal site in accordance with provisions of existing law.

12.5.1.2 Subsurface or latent physical conditions at the Site differing
from those ii cated.

12.5.1.3 Unknown physical conditions at the Project Site of any
unusual nature, different materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided
for in the Contract Documents.

12.5.2 The District shall prc  stly investigate the conditions, and if it finds
that the conditions do materially so differ, or do invi re hazardous waste, and
cause a decrease or increase in the Developer’'s cost of, or the time reqguired
for, performance of any part of the Work, she issue a Change Order under
the procec ‘es described herein.

12.5.3 In the event that a dispute arises between District and the Developer
whether the conditions materially differ or cause a decrease or increase in the
Developer’s cost of, or time required for, performance of any part of the
Work, the Developer shall not be excused from any scheduled completion
date provided for by the Contract Documents, but shall proceed with all work
to be performed under the Contract Documents. The Developer shall retain
any and all rights provided either by the Contract Documents or by law that
pertain to the resolution of disputes and protests.

13. Insuran-- ~=1
13.1 Developer’s Insurance

The Developer shall comply with the insurance requirements as indicated in the
Facilities Lease.

13.2 Contract Security — B¢ 3

13.2.1 Developer shalil furnish two surety bonds issued by a California
admitted surety insurer as follows:
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14.

13.2.1.1 Performance Bond

A bond in an amount at least equal to one hundred percent (100%) of
Guaranteed Maximum Price as security for faithful performance of the
Contract Documents.

13.2.1.2 Payment Bond

A bond in an amount  least equal to one hundred percent (100%) of
the Guaranteed Maximum Price as security for payment of persons
performing labor and/or furnishing materials in connection with this
Contract.

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price.

13 3 All bonds related to s Project shall be in  : forms set forth in these
Contract Documents and shall comply with ¢ requirements of the Contract
Documents, including, without limitation, the bond forms.

Warranty 4

14.1 Warranty/Guarantee

14.1.1 The Developer shall obtain and preserve for the benefit of the District,
manufacturer’'s warranties on materials, fixtures, and equipment incorporated
into the Work.

14.1.2 In addition to gquarantees and warranties re iired elsewhere,
Developer shall, and hereby does guarantee and warrant all Work furnished
on the job against all defects for a period of ONE (1) year after the later of
the following dates, unless a longer period is provided for in the Contract
Documents:

14.1.2.1 The acceptance by the District, or its agent, of the Work,
subject to these General Conditions, or

14.1.2.2 The date that commissioning for the Project, if any, was
completed. .

14.1.3 If any work is not in compliance with the Drawings and Specifications,
Developer shall repair or replace any and all of that Work, together with any
other Work that may be displaced in so doing, that may prove defective in
workmanship and/or materials within a ONE (1) year period from date of
completion as defined i ove, unless a longer period is provided for in the
Contract Documents, without expense whatsoever to District.

14.1.4 In the event of failure of Developer and/or Surety to commence and
pursue with diligence said replacements or repairs within ten (10) days after
being notified in writing, Developer and Surety hereby acknowledge and
agree that District is authorized to proceed to have defects repaired and made
good at expense of Developer and/or Surety who hereby agree to pay costs
and charges therefore immediately on demand.
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14.1.5 If any work is not in compliance with the Drawings and Specifications
and if in the opinion of District said defective work creates a dangerous
condition or requires immediate correction or attention to prevent further loss
to District or to prevent interruption of operations of District, District w
attempt to give the notice required above. If Developer or Surety cannot be
contacted or neither complies with District's request for correction within a
reasonable time as deter ned by District, District may, notwithstanding the
above provision, roceed to make any and all corrections and/or provide
attentions the District b eves are necessary. The costs of correction or
attention shall be charged against Developer and Surety of the guarantees or
warranties provided in this Article or elsewhere in this Agreement.

14.1.6 The above provisions do not in any way limit the guarantees or
warranties on any items for which a longer guari tee or warranty is specified
or on any items for which a manufacturer gives a guarantee or warranty for a
longer period. Developer shall furnish to District all appropriate guarantee or
warranty certificates as indicated in the Specifications or upon request by
District.

14.1.7 Nothing herein shall limit any other rights or remedies available to
District.

14.2 Indemnity

Developer shall indemnify the District as indicated in the Facilities Lease.
15.

15.1 Notice to Proce |

15.1.1 District may issue a Notice to Proceed within ninety (90) days from
the date of the Notice of Award. Once Developer has received the Notice to
Proceed, Developer shall complete the Work within the period of time
indicated in the Contract Documents.

5.1.2 In the event that the District desires to postpone issuing the Notice to
Proceed beyond ninety (90) days from the date of the Notice of Award, it is
expressly understood that with reasonable notice to the Developer, the
District may postpone issuing the Notice to Proceed. It is further expressly
understood by Developer that Developer shall not be entitled to any claim of
additional compensation as a result of the postponement of the issuance of
the Notice to Proceed.

15.1.3 If the Developer believes at a postponement of issuance of the
Notice to Proceed will cause a ha  hip to Developer, Developer may
terminate the Contract. Developer’s termination due to a postponement shall
be by written notice to District within ten (10) days after receipt by Developer
of District's notice of postponement. It is further understood by Developer
that in the event that Developer terminates the Contract as a result of
postponement by the District, the District shall only be obligated to pay
Developer for the Work  at Developer had performed at the time of
notification of ostponement,
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15.3.2 Performance During Working Hours

Work shall be performed during regular working hours as permitted by the
appropriate governmental agency except that in the event of an emergency,
or when required to complete the Work in accordance with job progress, Work
may 2 performed outside of regular workit  hours with the advance written
consent of the District and approval of any required governmental agencies.

15.3.3 No Work during State Testing

Developer shall, at no additional cost to the District and at the District’s
request, coordinate its \ to not disturb District students including, without
limitation, not performir y Work when students at the Site are taking
State or Federally-required tests. The District or District’s Representative will
provide Developer with a schedule of test dates concurrent with the District’s
issuance of the Notice to Proceed, or as soon as test dates are made avai )le
to the District.

15.4 Progress and Completis
15.4.1 Time of the Essence

Time limits stated in the Contract Documents are of the essence to the
Contract Documents. By executing the Facilities Lease, the Developer
confirms that the Contri  Time is a reasonable period for performing the
Work.

15.4 No Commencement Without Insurance or Bonds

The Developer shall not commence operations on the Project or elsewhere
prior to the effective date of insurance and bonds. The date of
commencement of the Work shall not be changed by the effective date of
such insurance or bonds. If Developer commences Work without insurance
and bonds, all Work is performed at Developer’s peril and she not be
compensable until and unless Developer secures bonds and insurance
pursuant to the terms of the Contract Documents and subject to District claim
for damages.

15.5 Schec e

Developer shall provide to District, Construction Manager, 1d Architect a schedule in
conformance with the Contract Documents and as required in these Construction
Provisions.

15.6 E )seditious Completion

The Developer shall proceed expeditiously with adequate forces and shall achieve
Completion within the Contract Time.
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16, metemsic- - Tiae te [-—"-es

16.1 Liquidate Damages

Developer and District hereby agree that the exact amount of damages for failure to
complete the Work within the time specified is extremely difficult or impossible to
determine. If the Work is not completed within the time specified in the Contract
Documents. it is understood that the District will suffer damage. It being impractical
and unfeas e to determine the amount of actual damage, it is agreed the Developer
shall pay to District as fixed and liquidated damages, and not as a penalty, the
amount set forth in the Facilities Lease for each calendar day of delay in Completion.
Developer and its Surety shall be liable for the amount thereof pursuant to
Government Code section 53069.85.

16.2 Excusable Delay

16.2.1 Developer shall not be charged for liquidated damages because of any
delays in completion of Work which are not the fault of Developer or its
Subcontractors, including acts of God as defined in Public Contract Code
section 7105, acts of enemy, epidemics, and quarantine restrictions.
Developer shall, within five (5) calendar days of beginning of any delay, notify
District in writing of causes of delay including documentation and facts
explaining the delay and the direct correlation between the cause and effect.
District shall review the facts and extent « any delay and shali grant
extension(s) of time for completing Work when, in its judgment, the fir ngs
of fact justify an extension. Extension(s) of time shall apply only to that
portion of Work affected by delay, and sl | not apply to other portions of
Work not so affected. An extension of time may only be granted if Developer
has timely submitted the Construction Schedule as required herein.

16.2.2 Developer shall notify the District pursuant to the claims provisions in
these Construction Provisions of any anticipated delay and its cause.

Following submission of a claim, the District may determine whether the delay
is to e considered avoidable or unavoidable, how long it continues, and to
what extent the prosecution and completion of the Work might be delayed
thereby.

16.2.3 In the event the Developer requests an extension of Contract Time for
unavoidable delay as set forth in subparagraph 16.2.1, such request shall be
submitted in accordance with the provisions in the Contract Documents
governing changes in Work. When requesting time, requests must be
submitted with full justification and documentation. If the Developer fails to
submit justification, it waives its right to a time extension at a later date.
Such justification must be based on the official Construction Schedule as
updated at the time of occurrence of the delay or execution of Work related to
any changes to the Scope of Work. Any claim for delay must include the
following information as support, without limitation:

16.2.3.1 The duration of the activity relating to the changes in the
Work and the resources (manpower, equipment, material, etc.)
required to perform the activities within the stated duration.
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16.2.3.2 Specific logical ties to the Contract Scheduie for the
proposed changes and/or delay showing the activity/activities in the
Construction Schedule that are affected by the change and/or delay.
In articular, Developer must show an actual in ict to the schedule,
after making a good faith effort to mitigate the delay by rescheduling
the work, by providir an analysis of the schedule ("Schedule
Analysis”). Such Schedule Analysis shall describe in detail the cause
and effect of the delay and the impact on the critical dates in the
Project schedule. (This information must be provided for any portion
of any delay of seven (7) days or more.)

16.2.3.3 A recovery schedule must be submitted within twenty (20)
calendar days of written notification to the District of causes of delay.

16.3 No Additional Con for Del rs within » yer’s Control

16.3.1Developer is av e that governmental agencies and utilities, including,
without limitation, the Division of the State Architect, the Department of
General Services, gas companies, electrical utility companies, water districts,
and other agencies may have to approve Developer -er ed drawings or
approve a proposed installation. Accordingly, Developer has included in the
Guaranteed Maximum Price, time for possible review of its drawings and for
reasonable delays and damages that may be caused by such agencies,
including without limitation delays due to California Environmental Quality Act
("CEQA") compliance. Thus, Developer is not entitled to make a claim for
damages for delays arising from the review of Developer’s drawings.

16.3.1.1 Developer shall only be entitled to compensation for delay
when all of the following conditions are met:

16.3.1.1.1 The District is responsible for the delay.

16.3.1.1.2 The delay is unreasonable under the circumstances
involved.

3.3.1. 3 The delay was not within the contemplation of
District and Developer; and

16.3 1.4 Developer timely complies with the claims
procedure of the Contract Documer ;.

16.4 Floator Slack inthe : lule

Float or slack is the amount of time between the early start date and the late start
date, or the early finish date and the late finish date, of any of the activities in 2
schedule. Float or slack is not for the exclusive use of or benefit of either the District
or the Developer, but its use shall be determined solely by the District.
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17.3 Char :'Orders

A Change ( ler is a written instrument prepared and issued by the District and/or
the Architect and signed by the District (as authorized by the District’s Board of
Education), the Developer, the Architect, and approved by the Project Inspector (if
necessary) and DSA (if necessary), stating their agreement regarding all of the
following:

17.3.1 A description of a change in the Work.

17.3.1.1 The amount of the adjustment in the Guaranteed Maximum
Price, if any; and

17.3.1.2 The extent of the adjustment in the Contract Time, if any.
17.3.2 Changes in Guaranteed Maximum Price

A Change Order Request ("COR") shall include breakdowns pursuant to the
provisions herein to validate any change in Guaranteed Maximum Price.

17.3.3 Unknown and/or Unforeseen Conditions

If Developer submits a COR requesting an increase in Guaranteed Maximum
Price and/or Contract Time that is based at least partially on Developer’s
assertion that Developer has encountered unknown and/or unforeseen
condition(s) on the Project, then Developer shall base the COR on provable
infc ation that, to the District’s satisfaction, demonstrates that the unknown
and/or unforeseen condition(s) were actually unknown and/or unforeseen and
that the condition(s) were reasonably unknown and/or unforeseen. If not,
the District shall deny the COR and the Developer shall complete the Project
without any increase in Guaranteed Maximum Price and/or Contract Time
based on that COR.

17.4 Proposed Char 201 =2r
17.4.1 Definition of Proposed Change Order

A Proposed Change Order ("PCQ") is a written request prepared by the
Developer requesting that the District and the Architect issue a Change Order
based upon a proposed change to the Work, to the Guaranteed Maximum
Price, and/or to the Contract Time.

17.4.2 Changes in Guaranteed Maximum Price

A PCO shall include breakdowns and backup documentation pursuant to the
provisions herein and sufficient, in the District’s judgment, to validate any
change in Guaranteed Maximum Price. In no case shall Developer or any of
its Subcontractors be permitted to reserve rights for additional compensation
for Change Order Work.
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17.5

17.4.3 Changes in Time

A PCO shall also include any changes in time required to complete the Project.
Any additional time requested shall not be the number of days to make the
proposed change, but must be based upon the impact to the Construction
Sche 1le as defined in the Contract Documents. If 2:veloper fails to request
a time extension a PCO, then the Developer is thereafter precluded from
requesting, and waives any right to request, additional time and/or claiming a
delay. In no case shall Developer or any of its Subcontractors be permitted
to reserve rights for additional time for Change Order Work. A PCO that
leaves the amount of time requested blank, or states that such time
requested is “to be determined”, is not permitted ar shall also constitute a
waiver of any right to request additional time and/or claim a delay.

17.4.4 Unknown and/or Unforeseen Conditions

If Developer submits a PCO requesting an increase in Guaranteed Maximum
Price and/or Contract Time that is based at least partially on Developer’s
assertion that Developer has encountered unknown and/or unforeseen
condition(s) on the Project, then Developer shall base the PCO on provable
information that, beyond a reasonable dor t and to the District’s satisfaction,
demonstrates that the unknown and/or unforeseen condition(s) were actually
unknown and/or unforeseen. If not, the District shall deny the PCO as
unsubstantiated, and the Developer shall complete the Project without any
increase in Guaranteed M dmum Price and/or Contract Time 1ised on that
PCO.

Proposed Char 2 ¢( * Certific  ion

In submitting a PCO, Developer certifies and affirms that the cost and/or time
request is submitted in good faith, that the cost and/or time request is accurate and
in accordance with the provisions of the Contract Documents, and the Developer
submits the cost and/or request for extension of time recognizing the significant civil
penalties and treble damages which follow from making a false claim or presenting a
false claim under Government Code section 12650, et segq.

17.6

Format for Proposed C 1ge Order

17.6.1 The format at section 17.6 shall be used as applicable by the District
and the Developer (e.g. Change Orders, PCOs) to communicate proposed
additions and/or deductions to the Contract, supported by attached
documentation.

17.6.2 Labor

Developer shall be compensated for the costs of labor actually and directly
utilized in the performance of the Work. Such labor costs shall be limited to
field labor for v ch there is a prevailing wage rate classification. Wage rates
for labor shall not exceed the prevailing wage rates in the locality of the Site
and shall be in the labor classification(s) necessary for the performance of the
Work. Labor costs shall exclude costs incurred by the Developer in preparing
estimate(s) of the costs of the change in the Work, in the maintenance of
records relating to the costs of the change in the Work, coordination and
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assembly of materials and information relating to the change in the Work or
performance thereof, or the supervision and other overhead and general
conditions costs associated with the change in the Work or performance
thereof,.

17 3 Materials

Developer shall be com| 1sated for the costs of materials necessarily and
actually used or consumed in connection with the performance of the change
in the Work. Costs of ma ials may include reasonable costs of
transportation from a sourcé closest to the Site of the Work and delivery to
the Site. If discc its by mi :rial suppliers are ava e for materials
necessarily used in the nerformance of the change in the Work, they shall be
credited to the District. “materials necessarily used in the performance of
the change in the Work are obtaint from a st plier or source owned in
whole or in part by the Developer, compensation therefor shall not exceed the
current wholesale price for such materials. If, in the reasonable opinion of
the District, the costs asserted by the Developer for materials in connection
with any change in the Work are excessive, or if the Developer fails to provide
satisfactory evidence of the actual costs of such materials from its supplier or
vendor of the same, the costs of such materials and the District’s obligation to
pay for the same shall 2 limited to the then lowest wholesale price at which
similar materials are available in the quantities required to perform the
change in the Work. The District may elect to furnish materials for the
change in the Work, in which event the Developer shall not be compensated
for the costs of furnishing such materials or any mark-up thereon.

17.6 FEquipment

As a precondition to the District’s duty to pay for Equipment rental or loading
and transportation, Developer shall provide satisfactory evidence of the actual
costs of juipment from the supplier, vendor or rental agency of same.
Developer shall be compensated for the actual cost of the necessary and
direct use of Equipment in the performance of the change in the Work. Use of
Equipment in the pe rmance of the change in the Work shall be
compensated in increments of fifteen (15) minutes. Rental time for Equipment
moved by its own power shall include time required to move the Equipment to
the site of 2 Work from the nearest available rental source of the same. If
Equipment is not moved to the Site by its own power, Developer will be
compensated for the loading and transportation costs in lieu of rental time.
The foregoing notwithstanding, neither moving time or loading and
transportation time shall be allowed if the Equipment is used for performance
of any portion of the Work other than the change in the Work. Unless prior
approval in writing is obtained by the Developer from the Architect, the
Project Inspector, the Construction Manager and the District, no costs or
compensation shall be allowed for time while Construction Equipment is
inoperative, idle or on standby, for any reason. Developer shall not be
entitled to an allowance or any other compensation for Equipment or tools
used in the performance of a change in the Work where the Equipment or
tools have a replacement value of $500.00 ¢ less. Equipment costs claimed
by the Developer in connection with the performance of any Work shall not
exceed rental rates established by distributors or construction equipment
rental agencies in the [ocality of the Site; any costs asserted which exces
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such rental rates shall not be allowed or paid. Unless otherwise specifically
approved in writing by the Architect, the Project Inspector, Construction
Manager and the District, the allowable rate for the use of Equipment in
connection with the Work shall constitute full compensation to the Developer
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary
attachments, repairs or maii :nance of any kind, depreciation, storage,
insurance, labor (exclusive of labor costs of the Equipment operator), and any
and all other costs incurred by the Developer incidental to the use of the
Equipment.

17.6.5 Overhead and Profit.

The phrase “Overhead ar Profit” shall include field and office supervisors and
assistants, watchperson, use of small tools, consumable, insurance other than
construction bor : and insurance required herein, and general field and home
office expenses.

[REMAINL X OF PAGE INTENTIONALLY LEFT BLANK]
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17.9 D« 2rmination of ( ( ler Cost

17.9.1 The amount of the increase or decrease in the Guaranteed Maximum
Price from a Change Order, if any, shall be determined in one or more of the
following ways as applicable to a specific situation and at the District’s
discretion:

17.9.1.1 District acceptance of a COR or PCO.

17.9.1.2 By amounts contained in Developer’s schedule of values, if
applicable.

17.9.1.3 By agreement between District and Developer,
__ .10 Deductive Change Orders

All deductive Change Order(s) must be prepared pursuant to the provisions herein.
Where a portion of the Work is deleted from e Contract, the reasonable value of
the deleted work less the value of any new work performed shall be considered the
appropriate deduction. The value submitted on the Schedule of Values shall be used
to calculate the credit amount unless the bid documel ition is being held in escrow
as part of the Contract Documents. If Developer offers a proposed amount for a
deductive Change Order(s) for work performed directly by the Developer, Developer
shall include a minimum of five and twenty-five hundredths percent (5.25%) to be
deducted with the amount of the work of the Change Order(s). Any deviation from
this provision shall not be allowed.

17.11 Addition or Deletion of nate d Ite (s)

17.11.1 If a subcontractor’s Bid Form and Proposal includes proposal(s) for
Alternate Bid Item(s), during Developer’s perfoi  ince of the Work, the
District may elect to add or delete any such Alternate Bid Item(s) if not
included in the Contract at the time of award. If the District elects to add or
delete Alternate Bid Item(s) after Contract award, the cost or credit for such
Alternate Bid Item(s) shall be as set forth in the Bid Form and Proposal un s
the parties agree to a different price and the Contract Time shall be adjusted
by the number of 1ys allocated in the Contract Documents.

17.11.2 For purposes of determining the cost, if any, of any change,
addition, or omission to the Work hereunder, all trade discounts, rebates,
refunds, and all returns from the sale of surplus materials and equipment
shall accrue and be credited to the Developer, and the Developer shall make
provisions so that such discounts, rebates, refunds, and returns may be
secured, and the amount thereof shall be allowed as a reduction of the
Developer’s cost in determining the actual cost of construction for purposes of
any change, addition, or omission in the Work as provided herein,
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17.12 Construction Change Dire: ves

17.12.1 A Construction Change Directive is a written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work. The
District may, as provided by law, by Construction Change Directive and
without invalidating the Contract, order changes in the Work consisting of
additions, deletions, or other revisions. The adjustment to the Guaranteed
Maximum Price or Contract Time, if any, is subject to the provision of this
section regarding Changes in the Work. If all or a portion of the Project is
being funded by funds requiring approval by the State Allocation Board
("SAB™), these revisions may be subject to compensation once approval of
same is received and funded by the SAB, and funds are released by the Office
of Public School Construction ("OPSC"”). Any dispute as to the adjustment of
the Guaranteed Maximum Price, if any, of the Construction Change Directive
or timing of payment shall be resolved pursuant to the Payment and Claims
an Disputes provisions herein,

17.12.2 The District may issue a Construction Change Directive in the
absence of agreement on the terms of a Change Order.

17.13 Force Account Directives

17.13.1 When work, for which a definite price has not been agreed upon in
advance, is to be paid for on a force account basis, i direct costs necessarily
incurred and paid by the Developer for labor, material, and equipment used in
the performance of that Work, shall be subject to the approval of the District
and compensation will be determined as set forth herein.

7.13.2 The District will issue a Force Account Directive to proceed with the
Wark on a force account basis, and a not-to-exceed budget will be established
by the District.

17.13.3 All requirements regarding direct cost for labor, labor burden,
material, equipment, and markups on direct costs for overhead and profit
described in this section shall apply to Force Account Directives. However,
the District will only pay for actual costs verified in the field by the District or
its authorized representative(s) on a daily basis.

17.13.4 The Developer shall be responsible for all costs related to the
administration of Force Account Directives. The markup for overheard and
profit for Developer modifications shall be full compensation to the Developer
to administer Force Account Directives, and Developer shall not be entitled to
separately recover additional amounts for overhead and/or profit.

17.13.5 The Developer shall notify the District or its authorized
representative(s) at least twenty-four (24) hours prior to proceeding with any
of the force account work. Furthermore, the Developer shall notify the
District when it has consumed eighty percent (80%) of the budget, and shall
not exceed the budget unless specifically authorized in writing by the District.
The Developer will not be compensated for force account work in the event
that the Developer fails to timely notify the District regarding the
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commencement of force account work, or exceeding the force account
budget.

17.13.6 The Developer shall diligently proceed with the work, and on a daily
basis, submit a daily force account report no later than 5:00 p.m. each day on
a form supplied by the District. The report shall contain a detailed itemization
of the daily labor, material, and equipment used on the force account work

ol . The names of the individuals performing the force account work shall
be included on the daily force account reports. The type and model of
equipment shall be :ntified and listed. The District w review the
information contained in the reports, and sign the reports no later than the
next work day, and return a copy of the report to the Developer for its
records. The District will not sign, nor will the Developer receive
compensation for, work the District cannot verify. The Developer will provide
a weekly force account summary indicating the status of each Force Account
Directive in terms of percent complete of the not-to-exceed budget and the
estimated percent complete of the work

17.13.7 In the event the Developer and the District reach a written
agreement on a set cost for the work while the wo is proceeding based on a
Force Account Directive, the Developer’s signed daily force account reports
shall be discontinued and all previously signed reports shall be invalid.

17.14 Price Request
17.14.1 Definition of Price Request

A Price Request ("PR”) is a written request prepared by the Architect or
Construction Manager requesting the Developer submit to the District, the
Construction Manager and the Architect an estimate of the effect of a
proposed change in the Work on the Guaranteed Maximum Price and the
Contract Time.

17.14.2 Scope of Price Request

A Price Request shall contain adequate information, including any necessary
Drawings and Specifications, to enable Developer to provide the cost
breakdowns required. The Developer shall not be entitled to any additional
compensation for preparing a response to a Price Request, whether ultimately
accepted or not.

17.15 Accounting Records

With respect to portions of the Work performed by Change Orders and Construction
Change Directives, the Developer shall keep and maintain cost-accounting records
satisfactory to the District, including, without limitation, Job Cost Reports as provided
in these General Conditions, which shall be available to the District on the same
terms as any other books and records the Developer is required to maintain under
the Contract Documents. Such records shall include without limitation hourly records
for Labor and Equipment and itemized records of materials and Equipment used that
day in connection with the performance of any Work. All records maintained
hereunder shall be subject to inspection, review and/or reproduction by the District,
the Construction Manager and the Architect or the Project Inspector upon request.
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In the event that the Developer fails or refuses, for any reason, to maintain or make
available for inspection, review and/or reproduction such records, the District's
determination of the extent of adjustment to the Contract Price shall be final,
conclusive, dispositive and binding upon Developer.

17.16 Notice Required

If the Developer desires to make a claim for an increase in the Guaranteed Maximum
Price, or any extension in the Contract Time for completion, it shall notify the District
pursuant to the provisions herein, including the Article on Claims and Disputes. No
claim shall be considered unless made in accordance with this subparagraph.
Developer shall proceed to execute the Work even though the adjustment may not
have been agreed upon. Any change in the Guaranteed Maximum Price or extension
of the Contract Time resulting from such claim shall be authorized by a Change
Order.

17.17 Applicability to Subcontractors

Any require :nts under this Article shall be equally applicable to Change Orders or
Construction Change Directives issued to Subcontractors by the Developer to the
extent required by the Contract Documents.

17.18 Alteration to Char :0rc ' Langt je

Developer shall not alter Change Orders or reserve time in Change Orders. Change
Orders altered in violation of this provision, if in conflict with the terms set forth
herein, shall be construed in accordance with the terms set forth herein. Developer
shall execute fini zed Change Orders and proceed under the provisions herein with
proper notice.

17.19 Failure of Developer to c(ecute Change Order

Developer shall be in  :fault of the Contract Documents if Developer fails to execute
a Change Order when the Developer agrees with the addition and/or deletion of the
Work in that Change Order.

18. - ests For I—“-——-**--

18.1 Any Request for Information shall reference all applicable Contract
Document(s), including Specification section(s), detail(s), page number(s), drawing
number(s), and sheet number(s), etc. The Developer shall n e suggestions and
interpretations of the issue raised by each Request for Information. A Request for
Information cannot modify the Guaranteed Maximum Price, Contract Time, or the
Contract Documents.

18.2 The Developer may be responsible for any costs incurred for professional
services that District may deduct from any amounts owing to the Developer, if a
Request for Information requests an interpretation or decision of a matter where the
information sought is equally available to the party making the request. District may
deduct from and/or invoice Developer for professional services arising therefrom.
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19. M ments

19.1 Guaranteed Maximum Price

As compensation for Developer’s construction of the Project, the District shall pay
Developer pursuant to the terms of Exhibit “"C” to the Facilities Lease. This is the
total amount payable by the District to the Developer for performance of the Work

under the Contract.

19.2 Applications for Ten: provement Paymen

19.2.1 Procedure for Applications for Tenant Improvement Payments

19.2.1.1 Not before the fifth (5th) day of each calendar month during
the progress of the Work, Developer shall submit to the District and
the Architect an itemized Application for Payment for operations
completed in accordance with the Schedule of Values. Such
application shall 2 on aform i proved by the District and shall be
notarized, if required, and supported by the following or each portion
thereof unless waived by the District in writing:

19.2.1.1.1 The amount paid to the date of the Application for
Payment to the Developer, to all its Subcontractors, and all
others furnishing labor, material, or equipment under the
Contract Documents.

19.2.1.1.2 The amount being requested under the Application
for Payment by the Developer on its own behalf and separately
stating the amount requested on behalf of each of the
Subcontractors and all others furnishing labor, material, and
equipment under the Contract Documents.

19.2.1.1.3 The balance that will be due to each of such entities
after said payment is made.

3.2.1.1.4 A certification that the As-Built Drawings and
annotated Specifications are current.

19.2.1.1.5 Itemized breakdown of work done for the purpose
of requesting partial payment.

19.2.1.1.6 An updated and acceptable construction schedule in
conformance with the provisions herein.

19.2.1.1.7 The additions to and subtractions from the
Guaranteed Maximum Price and Contract Time.,

19.2.1.1.8 A total of the retentions held.
19.2.1.1.9 Material invoices, evidence of equipment

purchases, rentals, and other support and details of cost as the
District may require from time to time.
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19.2.1.1.: The percentage of completion of the Developer’s
Work by line item.

19.2.1.1.11 Schedule of Values updated from the preceding
Application for Payment.

19.2.1.1.12 A duly completed and executed conditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8132 from the Developer and
each subcontractor of any tier and supplier to be paid from the
current Tenant Improvement Payment.

19.2 1 A duly completed and executed unconditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8134 from the Developer and
each st -ontractor of any tier and supplier that was aid from
the previous Tenant Improvement Payment submittea 60 days
prior; and

19.2.1.1.1 A certification by the Developer of the following:

The Developer warrants title to all Work performed as of the
date of this payment application and that all such Work has
been completed in accordance with the Contract Documents for
the Project. The Developer further warrants that all Work
perfo  :d as of the date of this payment application is free and
clear of liens, claims, security interests, or encumbrances in

wor of the Developer, Subcontractors, material and equipment
suppliers, workers, or other persons or entities making a claim
by reason of having provided tabor, materials, and equipment
relating to the Work, except those of which the District has
been informed. Submission of sums v ich have no basis in fact
or whi  Contractor knows are false are at the sole risk of
Contractor and may be a violation of the False Claims Act set
forth under Government Code section 12650 et seq.

19.2.1.1.15 The Developer shall be subject to the False
Claims Act set forth in Government Code section 12650 et seq.
for information provided with any Application for Tenant
Improvement Payments.

19.2 1.16 All certified payroll records ("CPR({s)”) for each
journeyman, apprentice, worker, or other employee employed
by the Developer and/or each Subcontractor in connection with
the Work for the period of the Application for Payment. As
indicated herein, the District may not make any payment to
Developer until:

19.2.1.1.16 Developer and/or its Subcontractor(s)
provide electronic CPRs weekly for all weeks any
journeyman, apprentice, worker or other employee was
employed in connection with the Work directly to the
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DIR, or within ten (10) days of any request by the
District or the DIR; and

1 2 1.16.2 Any delay in Developer and/or its
Subcontractor(s) providing CPRs in a timely manner may
directly delay the Developer’s payment.

19.2.1.1.1 Applications received after June 20th will not be
paid until the second week of July and applications received
after December 12th will not be paid until the first week of
January.

19.2.2 Prerequisites for Tenant Improvement Payments

19.2.2.1 First Payment Request

The following items, if applicable, must be completed before the
District will accept and/or process the Developer's first payment
request:

19.2.2.1.1 Installation of the Project sign.

19.2.2.1 ~ Installation of field office.

19.2.2.1.3 Instailation of temporary facilities and fencing.
19.2.2.1.4 Schedule of Values.

19.2.2.1 Developer’s Construction Schedule.

19.2.2.1 Schedule of unit prices, if applicable.
19.2.2.1.7 Submittal Schedule.

19.2.2.1 Receipt by Architect of all submittals due as of the
date of the payment application.

19.2.2.1 Copies of necessary permits.
19.2.2.1.1 Initial progress report.

19.2.2.1.11 List of Subcontractors, with names, license
numbers, telephone numbers, and Scope of Work.

19.2.2.1 ) All bonds and insurance endorsements; and
19.2 1.13 Resumes of Developer’s project manager, and if

applicable, job site secretary, record documents recorder, and
job site superintendent.
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19.2.3 Subsequent Payment Requests

The District will not process subsequent payment requests until and unless
submittals and Shop Drawings necessary to maintain the Project schedule
have been submitted to the Architect.

19.2.4 No Waiver of Criteria

Any payments made to Developer where criteria set forth herein have not
been met shall not constitute a waiver of said criteria by District. Instead,
such payment shall be construed as a good faith effort by District to resolve
differences so Developer may pay its Subcontractors and suppliers.

Developer agrees that failure to submit such items may constitute a breach of
contract by Developer and may subject Developer to termination.

19.3 District’s Approvi of cation for Payment

19.3.1 Upon receipt of an Application for Payment, The District shall act in
accordance with both of the fi owing:

19.3.1.1 Each Application for Payment shall be reviewed by the
District as soon as practicable after receipt for the purpose of
determining that the Application for Payment is a proper Application
for Payment.

19.3.1.2 Any Application for Payment determined not to be a proper
Application for | 'ment suitable for payment shall be returned to the
Developer as soon as practicable, but not later than seven (7) days,
after receipt. An Application for Payment returned pursuant to this
paragraph shall be accompanied by a document setting forth in writing
the reasons why the Application for Payment is not proper. The
number of days available to the District to make a payment without
incurring interest pursuant to this section shall be reduced by the
number of days by which the District exceeds this seven-day return
requirement.

19.3.2 An Application for Payment shall be considered properly executed if
funds are available for payment of the Application for Payment, and payment
is not delayed due to an audit inquiry by the financi. officer of the District.

19.3.3 The District’s review of the Developer’s Application for Payment will
be based on the District’s and the Architect’s observations at the Site and the
data comprising the Application for Payment that the Work has progressed to
the point indicated and that, to the best of the District’'s and the Architect’s
knowledge, information, and belief, the quality of the Work is in accordance
with the Contract Documents. The foregoing representations are subject to:

19.3.3.1 Observation of the Work for general conformance with the
Contract Documents.

19.3.3.2 Results of subsequent tests and inspections.
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19.3.3.3 Minor deviations from the Contract Documents correctable
prior to completion; and

19.3.3.4 Specific qualifications expressed by the Architect.

19.3.4 District’s approval of the certified Application for Payment shall be
based on Developer complying with all requirements for a fully complete and
valid certified Application for Payment.

19.3.5 Payments to Developer

19.3.5.1 Within thirty (30) days after approval of the Application for

ayment, Developer shall be paid a sum equal to ninety-five percent
(95%), of the value of the Guaranteed Maximum Price (as verified by
Architect and Inspector and certified by 2veloper) up to the last day
of the previous month, less the aggregate of previous payments and
amount to be withheld. The value of the Work completed shall be
Developer’s best estimate. No inaccuracy or error in said estimate
shall operate to release the Developer, or any Surety upon any bond,
from damages arising from such Work, or from the District's right to
enforce each and every provision of the Contract Documents, and the
District shall have the right subsequently to correct any error made in
any estimate for payment.

19.3.5.2 The Developer may not be en led to have payment
requests processed, or may be entitled to have only partial payment
made for Work performed, so long as any direction given by the
District concerning the Work, or any portion thereof, remains
incomplete.

19.3.6 No Waiver

No ayment by District hereunder shall be interprete so as to imply that
District has inspected, approved, or accepted any part of the Work.
Notwithstanding any payment, the District may enforce each and every
provision of this Contract. The District may correct or require correction of
any error subsequent to any payment

19.3.. Warranty of Title

19.3.7.1 If a lien or a claim based on a stop payment notice of any
nature should at any time be filed against the Work or any District
property, by any entity that has supplied material or services at the
request of the Developer, Developer and Developer’s Surety shall
promptly, on demand by District and at Developer’s and Surety’s own
expense, take any and all action necessary to cause any such lien or a
claim based on a stop payment notice to be released or discharged
immediately therefrom.

19.3.7.2 If the Developer fails to furnish to the District within ten
(10) calendar days after demand by the District satisfactory evidence
that a lien or a claim based on a stop payment notice has been
released, discharged, or secured, the District may discharge such
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indebtedness and deduct the amount required therefor, together with
any and all losses, costs, damages, and attorney’s fees and expenses
incurred or suffered by District from any sum payable to Developer
under the Contract.

19.4 Decisions to Withhold r :nt
19.4.1 Reasons to Withhold Payment

The District shall withhold payment in whole, or in part, as required by
statute. In addition, the District may withhold payment in whole, or in part,
to the extent reasonably necessary to protect the District if, in the District's
opinion, the representations to the District required herein cannot be made.
Payment, in whole, or in part, will be withheld based on the need to protect
the District from loss because of, but not limited to, any of the following:

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48)
hours of written notice to Developer.

19.4.1.2 Stop Payment Notices or other liens served upon the District
as a result of the Contract.

19.4.1.3 Failure to comply with the District’s Project Labor
Agreement.

19.4.1.4 liquidated damages assessed against the Developer.

19.4.1.5 The cost of completion of the Contract if there exists
reasonable doubt that the Work can be completed for the unpaid
balance of the Guaranteed Maximum Price or by the Contract Time.

19.4.1.6 Damage to the District or other contractor(s).
19.4.1.7 Unsatisfactory prosecution of the Work by the Developer.
19.4.1.8 Failure to store and properly secure materials.

19.4.1.9 Failure of the Developer to submit, on a timely basis,
proper, sufficient, and acceptable documentation required by the
Contract Documents, including, without limitation, a Construction
Schedule, Schedule of Submittals, Schedule of Values, Monthly
Progress Schedules, Shop Drawings, Product Data and samples,
Proposed product lists, executed Change Orders, and/or verified
reports.

19.4.1.10 Failure of the Developer to maintain As-Built Drawings.

19.4.1.11 Frroneous estimates by the Developer of the value of the
Work performed, or other false statements in an Application for
Payment.

19.4.1.12 Unauthorized deviations from the Contract Documents,
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19.4.1.13 Failure of the Developer to prosecute the Work in a timely
manner in compliance with the Construction Schedule, established
progress schedules, and/or completion dates.

19.4.1.14 Failure to provide acceptable electronic certified payroll
records, as required by the Labor Code, by these Contract Documents
or by written request for each journeyman, i oJrentice, worker, or
other employee employed by the Developer and/or by each
Subcontractor in connection with the Work for the peric  of the
Application for Payment or if payroll records are delinquent or
inadequate.

19.4.1.15 Failure to properly pay prevailing wages as required in
Labor Code section 1720 et seq., failure to comply with any other
Li or Code requirements, and/or failure to comply with labor
compliance monitoring and enforcement by the DIR.

19.4.1.1 Failure to comply with any, if applicable federal
requirements regarding minimum wages, withholding, payrolls and
basic records, apprentice and trainee employment requirements, equal
employment opportunity requirements, Copeland Act requirements,
Davis-Bacon Act and related requirements, Contract Work Hours and
Safety Standards Act requirements.

19.4.1.17 Failure to properly maintain or clean up the Site.

19.4.1.18 Failure to timely indemnify, defend, or hold harmless the
District.

19.4.1.19 Failure to perform any implementation and/or monitoring
required by the General Permit, including without limitation any SWPPP
for the Project and/or the imposition of any penalties or fines therefore
whether imposed on the District or Developer.

19.4.1.20 Any payments due to the District, including but not limited
to payments for failed tests, utilities changes, or permits.

19 1.21 Failure to pay any royalty, license or similar fees.
19.4.1.22 Failure to pay Subcontractor(s) or supplier(s) as required
by law and Developer’s subcontract agreement and by the Contract

Documents;

19 1.23 Failure to comply with the District’s Local, ¢ 1ll Local and
Sn Loca! Resident Business Enterprise Program; and

19.4.1.24 Developer is otherwise in breach, default, or in substantial
violation of any provision of the Contract Documents.

19.4.2 Reallocation of Withheld Amounts

19.4.2.1 District may, in its discretion, apply any withheld amount to
pay outstanding claims or obligations as defined herein. In so doing,
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District shall make such payments on behalf of Developer. If any
payment is so made by District, then that amount shall be considered
a payment made under the Contract Documents by District to
Developer and District shall not be liable to Developer for any payment
made in good faith. These payments may be made without prior
judicial determination of claim or obligation. District will render
Developer an accounting of funds disbursed on behalf of Developer.

19.4.2.2 If Developer defaults or neglects to carry out the Work in
accordance with the Contract Documents or fails to perform any
provision thereof, District may, after FORTY-EIGHT (48) hours’ written
notice to the Developer and opportunity to commence and pursue ¢
of default, and, without prejudice to any other remedy, make good
such deficiencies. The District shall ac st the total Guaranteed
Maximum Price by reducing the amount thereof by the cost of making
good such deficiencies. If District deems it inexpedient to correct
Work that is damaged, defective, or not done in accordance with the
provisions of the Contract Documents, an equitable reduction in the
Guaranteed Maximum Price (of at least one hundred twenty-five
percent (125%) of the estimated rc onable value of the
nonconforming Work) shall be made therefor.

19.4.3 Payment After Cure

When Developer removes the grounds for declining approval, payment shall
be made for amounts withheld because of them. No interest shall be paid on
any retainage or amounts withheld due to the failure of the Developer to
perform in accordance with the terms and conditions of the Contract
Documents.

19.5 Subcontractor Payme:! ;
19.5.1 Payments to Subcontractors

No later than seven (7) days after receipt of any Tenant Improvement
Payment, or pursuant to Business and Professions Code section 7108.5 and
Public Contract Code section 7107, the Developer shall pay to each
Subcontractor, out of the amount paid to the Developer on account of such
Subcontractor’s portion of the Work, the amount to which said Subcontractor
is entitled. The Developer shall, by appropriate agreement with each
Subcontractor, require each Subcontractor to make payments to its Sub-
subcontractors in a similar manner.

19.5.2 No Obligation of District for Subcontractor Payment

The District shall have no obligation to pay, or to see to the payment of,
money to a Subcontractor except as may otherwise be required by law.

19.5.3 Joint Checks
District shall have the right in its sole discretion, if necessary for the

protection of the District, to issue joint checks made payable to the Developer
and Subcontractors and/or material or equipment suppliers. The joint check
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payees shall be responsible for the allocation and sbursement of funds
included as part of any such joint payment. In no event shall any joint check
payment be construed to create any contract between the District and a
Subcontractor of any tier, or a material or equipment supplier, or any
obligation from the District to such Subcontractor or a material or equipment
supplier or rights in such Subcontractor against the District.

20. leti B

fALS- 2N -1

20.1 Completion

20 .1 District will accept completion of Project and have the Notice of
Completion recorded when the entire Work shall have been completed to the
satisfaction of District.

20.1.2 The Work may only be accepted as complete by action of the
governing board of the District.

20.1.3 District, at its sole option, may accept completion of Project and have
the Notice of Completion recorded when the entire Work shall have been
completed to the satisfaction of District, except for minor corrective items, as
distinguished from incomplete items. If Developer fails to complete all minor
corrective items within fifteen (15) days after the date of the District’s
acceptance of compietion, District shall withhold from the final payment one
hundred fifty percent (150%) of an estimate of the amount sufficient to
complete the corrective items, as determined by District, until the item(s) are
completed.

20.1.4 At the end of the fifteen (15) day peric if there are any items
remaining to be corrected, District may elect to proceed as provided herein
related to adjustments to Guaranteed Maximum Price, and/or District's right
to perform the Work of the Developer.

20.2 Close-Out/Certific ion Procedures
20.2.1 Punch List

The Developer shall notify the Architect when Developer considers the Work
complete. Upon notification, Architect will prepare a list of minor items to be
completed or corrected (“Punch List”). The Developer and/or its
Subcontractors shall proceed promptly to complete and correct items on the
Punch List. Failure to include an item on inch List does not alter the
responsibility of the Developer to complete all Work in accordance with the
Contract Documents.

20.2.2 Close-Out/Certification Requirements
20.2.2 Utility Connections
Buildings shall be connected to water, gas, sewer, and electric

services, complete and ready for use. Service connections shall be
made and existing services reconnecte
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20.2.2.2 As-Builts/Record Drawings and Record Specifications

).2.2.2.1 Developer shi provide exa M“as-built” drawings of
the Work upon completion of the Project as indicated in the
Contract Documents, including but not limited to the
Spec cations ("As-Built Drawings”) as a condition precedent to
approval of final payment.

20.2.2.2.2 Developer is liable and responsible for any and all
inaccuracies in the As-Built Drawings, even if inaccuracies
become evident at a future date.

20 2 Upon completion of the Work and as a condition
precedent to approval of final payment, Developer shall obti
the Inspector’s approval of the corrected prints and employ a
competent draftsman to transfer the As-Built Drawings
information to the most current version of AutoCAD or Building
Information Modeling ("BIM”) or other 3d  aging model that
is, at that time, currently utilized for plan check submission by
either the District, the Architect, OPSC, and/or DSA, and print a
complete set of transparent sepias. When completed,
Developer shall deliver corrected sepias and diskette/CD/other
data storage device acceptable to District with AutoCAD or M
or other 3d imaging model file to the District.

20 = 3 Maintenance Manuals

Developer shall prepare all operation and maintenance manuals and date as
indicated in the Specifications.

20 4 Source Programming
Developer shall provide all source programming for all items in the Project.
20.2 Verified Reports

Developer shall completely and accurately fill out and file forms DSA 6-C or
DSA 152 (or most current version applicable  the time the Work is
performed), as appropriate. Refer to section 4-336 and section 4-343 of Part
1, Title 24 of the California Code of Regulations.

20.3 Final Inspection

20.3.1 Developer shall comply with Punch List procedures as provided
herein, and maintain the presence of its District-approved project
superintendent and project manager until the Punch List is complete to
ensure proper and timely completion of the Punch List. Under no
circumstances shall Developer demobilize its forces prior to completion of the
Punch List without District’s prior written approval. Upon receipt of
Developer’s written notice that all of the Punch List items have been fully
completed and the Work is ready for final inspection and acceptance,
Architect and Project Inspector will inspect the Work and shall submit to
Developer and District a final inspection report noting the Work, if any,
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required in order to complete in accordance with the Contract Documents.
Absent unusual circumstances, this report shall consist of the Punch List it s
not yet satisfactorily completed.

20.3.2 Upon Developer’s completion of all items on the Punch List and any
other uncompleted portions of the Work, the Developer shall notify the
District and Architect, who shall again inspect <« h Work. If the Architect
finds the Work complete and acceptable under the Contract Documents, tl

Architect will notify Develi 2r, who shall then jointly submit to the Architect
and the District its fir  Application for Payment.

20.3 Final Inspection Requirements

20.3 1 Before calling for final inspection, Developer shall determine
that the following have been performed:

20.3.3.1.1 The Work has been completed.

20.3 Ali life safety items are completed and in working
order.

20.3.3.1.3 Mechanical and electrical Work are complete and
tested, fixtures are in place, connected, and ready for tryout,

20.3.3.1.4 Electrical circuits scheduled in panels and
disconnect switches labeled.

20.3.3.1 Painting and specii finishes complete.

20 3.1.6 Doors complete wi  hardware, cleaned of
protective film, relieved of sticking or binding, and in working
order.

20.3.3.1.7 Tops and bottoms of doors sealed.

20.3.3.1 Floors waxed and polished as specified.

20.3.3.1 Broken glass replaced and glass cleaned.

20.3.3.1 ) Grounds cleared of Developer’s equipment, raked
clean of debris, and trash removed from Site.

20.3.3.1.11 Work cleaned, free of stains, scratches, and other
foreign matter, damaged and broken material replaced.

. 3.3.1.12 Finished and decorative work shall have marks,
dirt, and superfluous labels removed.

20.3.3.1.13 Final cleanup, as provided herein.
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20.4 Co ;5 of Multiple yections

More than two (2) requests of the District to make a final inspection shall be
considered an additional service of District, Architect, Construction Manager, and/or
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds
are available, withheld from remaining payments.

20.5 Partial Occupancy or Completion
20.5.1 District’s Rights to Occupancy

The District may occupy or use any completed or partially com| :ted portion
of the Work at any stage, and such occupancy shall not constitute the
District’s Final Acceptance of any part of the Work. Neither the District’s Final
Acceptance, the making of Final Payment, any provision in Contract
Documents, nor the use or occupancy of the Work, in whole or in part, by
Distr  shall constitute acceptance of Work not in accordance with the
Contract Documents nor relieve the Developer or the Developer’s
Performance Bond Surety from fiability with respect to any warranties or
responsibility for faulty or defective Work or materials, equipment and
workmanship incorporated therein. The District and the Developer shall agree
in writing to the responsibilities assigned to each of them for payments,
security, maintenance, heat, utilities, damage to the Work, insurance, the
period for correction of the Work, and the commencement of warranties
required by the Contract Documents. Any dispute as to responsibilities shall
be resolved pursuant to the Claims and Disputes provisions herein, with the
added provision that during the dispute process, the District shall have the
right to occupy or use any portion of the Work that it needs or desires to use.

20.5.2 Inspection Prior to Occupancy or Use

Immediately prior to partial occupancy or use, the District, the Developer,
and the Architect shall jointly inspect the area to be occupied or portion of the
Work to be used in order to determine and record the condition of the Work.

20.5.3 No Waiver

Unless otherwise agreed upon, partial or entire occupancy or use of a portion
or portions of the Work shall not constitute beneficial occupancy or
acceptance of the Work not complying with the requirements of the Contract
Documents.

21. F'--'Payt pn
21.1 Final Payment

Upon receipt and approval of a valid and final Application for Payment, the Architect
will issue a final Certificate of Payment. The District shall thereupon jointly inspect
the Work and either accept the Work as complete or notify the Architect and the
Developer in writing of reasons why the Work is not complete. Upon acceptance of
the Work of the Developer as fully complete (that, absent unusual circumstances,
will occur when the Punch List items have been satisfactorily completed), the District
shall record a Notice of Completion with the County Recorder, and the Developer
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shall, upon receipt of final payment from the District, pay the amount due
Subcontractors.

21.2 Prerequisites for F ent
The following conditions must be fulfilled prior tc  nal Payment:

21 1 A full release of all Stop Payment Notices served in connection with
the Work shall be submitted by Developer.

21.2.2 A duly completed and executed conditional waiver and release upon

final payment compliant with Civil Code section 8136 from each subcontractor

of any tier and supplier to be paid from the final Tenant Improvement
iyment.

21.2.3 A duly completed and executed unconditional waiver and release
upon Tenant Improvement Payment compliant with Civil Code section 8134
from each subcontractor of any tier and supplier that was paid from the
previous Tenant Improvement Payment(s).

21.2.4 A duly completed and executed "AGREEMENT AND RELEASE OF ANY
AND ALL CLAIMS” from the Contractor.

21.2.5 The Developer shi have made all corrections to the Work that are
required to remedy any defects therein, to obtain compliance with the
Contract Documents or any requirements of applici le codes and ordinances,
or to fulfill any of the orders or directions of District required under the
Contract Documents.

21.2.6 Each Subcontractor shall have delivered to the Developer all written
guarantees, warranties, applications, and bonds required by the Contract
Documents for its portion of the Work.

21.2.7 Developer must have completed all requirements set forth under
“Close-0Out/Certification Procedures,” including, without limitation, submission
of an approved set of complete Record Drawings.

21.2 Architect shall have issued its written approval that final payment can
be made.

21.2.9 The Developer shall have delivered to the District all manuals and
materials required by the Contract Documents, which must be approved by
the District.

21.2.10 The Developer shall have completed final clean up as provided
herein.

21.3 Retention

21.3.1 The retention, less any amounts disputed by the District or that the
District has the right to withhold pursuant to provisions herein, shall be paid:
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23.2 Correction of Work
23.2.1 Correction of Rejected Work

Pursuant to the notice provisions herein, the Developer shall promptly correct
the Work rejected by the District, the Architect, or the Project Inspector as
failing to conform to the requirements of the Contract Documents, whether
observed before or after Completion and whether or not fabricated, installed,
or completed. The Developer shall bear costs of correcting the rejected Work,
including additional testing, inspections, and compensation for the Inspector’s
or the Architect’s services and expenses made necessary thereby.

23.2.2 One-Year Warranty Corrections

If, within one (1) year after the date of Completion of the Wo ora
designated portion thereof, or after the date for commencement of warranties
established hereunder, or by the terms of an applicable special warranty
required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Developer
shall correct it promptly after receipt of written notice from the District to do
so. This period of one (1) year shall be extended with respect to portions of
the Work first performed after Completion by the period of time between
Completion and the actual performance of the Work. This obligation
hereunder shall survive acceptance of the Work under the Contract
Documents and termination of the Contract Documents. The District shall
give such notice promptly after discovery of the condition.

23.3 District's Righttol fi n Work

23.3.1 If the Developer should neglect to prosecute the Work properly or fail
to perform any provisions of the Contract Documents, the District, after
providing FORTY-EIGHT (48) hours written notice and an opportunity to cure
the failure, to the Developer, may, without prejudice to any other remedy it
may have, make good such deficiencies and may deduct the cost thereof from
the payment then or thereafter due the Developer.

23.3.2 If it is found at any time, before or after completion of the Work, that
Developer has varied from the Drawings and/or Specifications, including, but
not limited to, variation in material, quality, form, or finish, or in the amount
or value of the materials and labor used, District may require at its option:

23.3.2.1 That all such improper Work be removed, remade or
replaced, and all work disturbed by these changes be made good by
Developer at no additional cost to the District.

23.3.2.2 That the District deduct from any amount due Developer the
sum of money equivalent to the difference in value between the work
performed and that called for by the Drawings and Specifications; or

23.3.2.3 That the istrict exercise any other remedy it may have at
law or under the Contract Documents, inciuding but not limited to the
District hiring its own forces or another contractor to replace the
Developer’s nonconforming Work, in which case the District shall either

ExHIBIT D 7O FACILITIES LEASE PAGE 66 OF 80

THE CENTER PHASE 2 PROJECT
DWK DMS 3162006v1



24,

issue a deductive Change Order, a Construction Change Directive, or
invoice the Develt er for the cost of that work. Developer shall pay

any invoices within thirty (30) days of receipt of same or District may
withhold those amounts from payment(s) to Developer.

Termina®'~— And £t

The Parties’ rights to terminate the Project are as indicated in the Facilities Lease. In the
event of a termination of the Facilities Lease and notwithstanding any other provision in the
Contract Documents, the Surety shall remain liable to all obligees under the Payment Bond
and to the District under the Performance Bond for any claim related to the Project.

25.

Cl-*—- Process

25.1

Performance during C n Proct

Developer and its subcontractors shall continue to perform its Work under the
Contract and shall not cause a delay of the Work during any dispute, claim,
negotiation, mediation, or arbitration proceeding, except by written agreement by
the District.

25.2

25.3

Definition of Claim

25.2.1Pursuant to Public Contract Code section 9204, the term "Claim”
means a s« arate demar by the Contractor sent by registere mail or
certified mail with return receipt requested, for one or more of the following:

25.2.1.1 A time extension, including without limitation, for relief of
damages or penalties for delay assessed by the District under the
Contract;

25.2.1.2 Payment by the District of money or damages arising from
work done by, or on behalf of, the Developer pursuant to the Contract
and ayment of which is not otherwise expressly provided for or to
which Developer is not otherwise entitled to; or

25.2.1.3 An amount of payment disputed by the District.
Claims Presentation

25.3.1 If Developer intends to apply for an increase in the Guaranteed
Maximum Price or Contract Time for any reason including, without limitation,
the acts of District or its agents, Developer she  within thirty (30) days after
the event giving rise to the Claim, give notice of the Claim in writing,
including an itemized statement of the details and amounts of its Claim for
any increase in the Guaranteed Maximum Price or time requested, including a
Schedule Analysis and any and all other documentation substantiating
Contractor’s claimed damages. Otherwise, Developer shall have waived and
relinguished its dispute against the District and Developer's claims for
compensation or an extension of time shall be forfeited and invalidated.
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25.3.2 The Claim shall identify:

25.3.2.1 The issues, events, conditions, circumstances and/or causes
giving rise to the dispute;

25.3.2.2 The pertinent dates and/or durations and actual and/or
anticipated effects on the Guaranteed Maximum Price, Contract
Schedule milestones and/or Contract Time adjustments; and

25.3.2.3 The line-item costs for labor, material, and/or equipment, if
applicable; or

25.3.2.4 A request by Contractor, if any, to waive the claims
procedure under Public Contract Code section 9204 and proceed
directly to the con encement of a civil action or binding arbitration.

25.3.3 The Ciaim shall include the following certification by the Developer:

25.3.3.1 The undersigne Developer certifies under penalty of
perjury that the attached dispute is n  le in good faith; that the
supporting data is accurate and complete to the best of my knowledge
and belief; that the amount requested accurately reflects the
adjustment for which Developer believes the District is liable; and that
I am duly authorized to certify the claim on behalf of the Developer.

25.3.3.2 Furthermore, Developer understands that the value of the
atta ed dispute expressly includes any and all of the Developer’s
costs and expenses, direct and indirect, resulting from the Work
performed on the Project, additional time required on the Project
and/or resulting from delay to the Project. Any costs, expenses,
damages, ort 2 extensions not included are deemed waived.

25.4 Claim Resolution 1 it to P1  ic Contract Code section 9204

25.4.1 STEP 1:

25.4.1.1 Upon receipt of a Claim by registered or certified mail,
return receipt requested, including the documents necessary to
substantiate it, the District shall conduct a reasonable review of the
Claim and, within a period not to excee 45 days, shall provide the
Developer a written statement identifying what portion of the Claim is
disputed and what portion is undisputed. Upon receipt of a Claim, the
District and Developer may, by mutual agreen 1t, extend the time
period to provide a written statement. If the District needs approval
from its governing body to provide the Developer a written statement
identifying the disputed portion and the 1 lisputed portion of the
Claim, and the governing body does not meet within the 45 days or
within the mutually agreed to extension of time following receipt of
Claim sent by registered mail or certified mail, return receipt
requested, the District shall have v to three (3) days following

the next duly « rmt  ed meetit oftl governing bc
after the 45-¢ ariod, or extension, expires to provide
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Contractor a written statement identifying the disputed portion and the
undisputed portion.

25.4.1.1.1 Any payment due on an undisputed portion of the
Claim shall be processed and made within 60 days after the
District issues its written statement. Amounts not paid in a
timely manner as required by this section, section 25.4, shall
bear interest at seven percent (7%) per annum.,

25.4.1.2 Upon receipt of a Claim, the parties may mutually agree to
waive, in writing, mediation and proceed directly to the
commencement of a civil action or binding arbitration, as applicable.
In this instance, District and Develo must comply with the sections
below regarding Public Contract Code section 20104 et seq. and
Government Code Claim Act Claims.

25.4.1.3 If the District fails to issue a written statement, or to
otherwise meet the time requirements of this section, this shall result
in the Claim being deemed rejected in its entirety. A claim that is
denied by reason of the District’s failure to have responded to a claim,
or its failure to otherwise meet the time requirements of this section,
shall not constitute an adverse finding with regard to the merits of the
claim or the responsibility or qualifications of Developer.

25.4 L _:P 2:

. 4.2.1 If Developer disputes the District’s written response, or if
the District fails to respond to a Claim within the time prescribed,
Developer may demand in writing an informal conference to meet and
confer for s« ement of the issues in dispute. Upon receipt of a
demand in writing sent by registered mail or certified mail, return
rece :requeste the District shall schedule a meet and confer
conference within 30 days for settlement of the dispute. Within 10
business days following the conclusion of the meet and confer
conference, if the claim or any portion of the claim remains in dispute,
the District shall provide the Contractor a written statement identifying
the portion of the claim that remains in dispute and the portion that is
undisputed.

25.4.2.2 Any payment due on an undisputed portion of the claim
shall be processed and made within 60 days after the District issues its
written statement. Amounts not paid in a timely manner as required
by this section, section 25.4, shall bear interest at seven percent (7%)
per annum.
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4.3 STEP 3:

25.4.3.1 Any disputed portion of the claim, as identified by Developer
in writing, shall be submitted to nonbinding mediation, with the District
and Developer sharing the associated costs equally. The District and
Developer shall mutually agree to a mediator within 10 business days
after the disputed portion of the claim has been identified in writing. If
the parties cannot agree upon a mediator, each party shall select a
mediator and those mediators shall select a qualified neutral third
party to mediate with regard to the disputed portion of the claim. Each
party shall bear the fees and costs charged by its respective mediator
in connection wi  the selection of the neutri mediator. If mediation is
unsuccessful, the parts of the claim remaining in dispute shall be
subject to applicable procedures outside this section.

25.4.3.1 For purposes of this section, mediation includes any
nonbinding process, including, but not limited to, neutral
evaluation or a dispute review board, in which an independent
third party or board assists the parties in dispute resolution
through negotiation or by issuance of an evaluation. Any
mediation utilized shall conform to the timeframes in this
section.

25.4.3.2 Unless otherwise agreed to by the District and Contractor in
writing, the mediation conducted pursuant to this section shall excuse
any further obligation under Public Contract Code section 20104.4 to
mediate after litigation has been commenced.

25.4.4 STEP 4:

25.4.4.1 If mediation under this section does not resolve the parties’
dispute, the District may, but does not require arbitration of disputes
under private arbitration or the Public Works Contract Arbitration
Program.

25.5 Subcontractor Pass-Throt 1 Claims

25.5.11f a subcontractor or a lower tier subcontractor lacks legal standing to
assert a claim against a District because privity of contract does not exist, the
contractor may present to the District a Claim on behalf of a subcontractor or
lower tier subcontractor. A subcontractor may request in writing, either on
his or her own behalf or on behalf of a lower tier subcontractor, that
Developer present a Claim for work which was per med by the -
subcontractor or by a lower tier subcontractor on behalf of the subcontractor.
The subcontractor requesting that the Claim be presented to the District shall
furnish reasonable documentation to support the Claim.

25.5,2Within 45 days of receipt of this written request from a subcontractor,
Developer shall notify the subcontractor in writing as to whether the
Developer presented the Claim to the District and, if Developer did not
present the Claim, provide the subcontractor with a statement of the reasons
for not having done so.

ExHIBIT D TO FACILITIES LEASE PAGE 70 OF 80
THE CENTER PHASE 2 PROJECT
DWK DMS 3162006v1









brought under this subdivision consistent with the rules pertaining to
judicial arbitration,

25.7 8 The District shall not fail to pay money as to any portion of
a Cle  which is undisputed except as otherwise provided in the
Contract Documents. In any suit filed pursuant to this section, the
District shall pay interest at the legal rate on any arbitration award or
judgment. Interest shall begin to accrue on the date the suit is filed in
a court of law.

25.7.2 Developer shall bind its Subcontractors to the provisions of this
Section and will hold the District harmless against disputes by
Subcontractors.

25.8 Claim Resolution Non-? cability

25.8.1 The procedures for dispute and claim resolution set forth in this
Article shall not apply to the following:

25.8.1.1 Personal injury, wrongful death or property damage claims.
25.8.1.2 Latent defect or breach of warranty or guarantee to repair.
25.8.1.3 Stop payment notices.

25.8.1 District’s rights set forth in the Article on Suspension and
Termination.

25.8.1.5 Disputes arising out of labor compliance enforcement by the
Department of Industrial Relations; or

25.8.1.6 District rights and obligations as a public entity set forth in
applicable statutes; provided, however, that penalties imposed against
a public entity by statutes, including, but not limited to, Public
Contract Code sections 20104.50 and 7107, shall be subject to the
Claim Resolution requirements provided in this Article.

25.9 Attorney’s Fees

25.9.1 Should litigation be necessary to enforce any terms or provisions of
this Agreement, then each party shall bear its own litigation and collection
expenses, witness fees, court costs and attorney’s fees.

26, Tt fab-- ege ° "o “—prentice, and Relat~~ Zrovi-it—g

26.1 ibor Compliance and iforcement

Since this Project is subject to labor compliance and enforcement by the Department
of Industrial Relations (*"DIR"”), Developer specifically acknowledges and understands
that it shall perform the Work of this Agreement while complying with all the
applicable provisions of Division 2, Part 7, Chapter 1, of the Labor Code and Title 8 of
the California Code of Regulations, including, without limitation, the requirement that
the Developer and all Subcontractors shall timely furnish complete and accurate
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electronic certified payroll records directly to the DIR, The District may not issue
payment if this requirement is not met.

26.2 Wac¢ Rates, Tra® , ibsistence

26.2.1 Pursuant to the provisions of Article 2 (commencing at section 1770),
Chapter 1, Part 7, Division 2, of the Labor Code of California, the general
prevailing rate of per diem wages and the general prevailing rate for holiday
and overtime work in the locality in which this public work is to be performed
for each craft, classification, or type of worker needed to execute the Contract
Documents are on file at the District’s principal office and copies will be made
available to any interested party on request. Developer shall obtain and post
a copy of these wage rates at the job site.

26.2.2 Holidav i 1 overtime work, when permitted vy law, shall be paid for
at a rate of at :ast one and one-half times the above specified rate of per
diem wages, unless otherwise specified. The holidays upon which those rates
shall be paid need not be specified by the District, but shall be all holidays
recognized in the applicable collective bargaining agreement. If the prevailing
rate is not based on a collectively bargained rate, the holidays upon which the
prevailing rate shall be paid shall be as provided in Section 6700 of the
Government Code.

26.2.3 Developer shall pay and shall cause to be paid each worker engaged
in Work on the Project not less than the general prevailing rate of per diem
wages determined by the Director of the Department of Industrial Relations
("DIR") ("Director”), regardless of any contractual relationship which may be
alleged to exist between Developer or any Subcontractor and such workers.

26.2.4 If, prior to execution of the Facilities Lease, the Director determines
that there has been a change in any prevailing rate of per diem wages in the
locality in which the Work under the Contract Documents is to be performed,
such change shi not alter the wage rates in the Contract Documents
subsequently awarded.

26.2.5 Pursuant to Labor Code section 1775, Developer shali, as a penalty,
forfeit the statutory amount (believed by the District to be currently two
hundred dollars ($200) to District for each calendar day, or portion thereof,
for each worker paid less than the prevailing rates, determined by the District
and/or the Director, for the work or craft in which that worker is employed for
any public work done under Contract by Developer or by any Subcontractor
under it. The difference between such prevailing wage rates and the amount
paid to each worker for each calendar day or portion thereof for which each
worker was paid less than the prevailing wage rate, shall be paid to each
worker by Developer.

26.2.6 Any worker employed to perform Work on the Project, which Work is
not covered by any classification listed in the general prevailing wage rate of
per diem wages determined by the Director, shall be paid not less than the
minimum rate of wages specified therein for the classification which most
nearly corresponds to Work to be performed by him, and that minimum wage
rate shall be retroactive to time of initial employment of the person in that
classification.
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26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed
to include employer payments for health and welfare, pension, vacation,
travel time, subsistence pay, and apprenticeship or other training programs
authorized by Labor Code section 3093, and similar purposes.

26.2.8 Developer shall post at appropriate conspicuous points on the Project
Site a schedule showing all determined minimum wage rates and all
authorized deductions, if any, from unpaid wages actually earned. In
addition, Developer shall post a sign-in log for all workers and visitors to the
Site, a list of all Subcontractors of any tier on the Site, and the required Equal
Employment Opportunity poster(s).

26.3 Hours of Work

26.3.1 As provided in Article 3 (commencing at section 1810), Chapter 1,
Part ° ivision 2, of e Labor Code, eight (8) hours of labor shall constitute
a legi 1y of work. The time of service of any worker employed at any time
by Developer or by any Subcontractor on any subcontract under the Contract
Doct  2nts upon the Work or upon any part of the Work contemplated by the
Contract Documents shall be limited and restricted by Developer to eight (8)
hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth,
Work performed by employees of Developer in excess of eight (8) hours per
day and forty (40) hours during any one week, shall be permitted upon this
public work upon compensation for all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.

26.3.2 Developer shall keep and shall cause each Subcontractor to keep an
accurate record showing the name of and actual hours worked each calendar
day and each calendar week by each worker employed by Developer in
connection with the Work or any part of the Work contemplated by the
Contract Documents. The record shall be kept open at all reasonable hours to
the insnection of District and to the Division of Labor Standards Enforcement
of the IR.

26.3.3 Pursuant to Labor Code section 1813, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently twenty-
five dollars ($25)) to the District for each worker employed in the execution of
the Contract Documents by Developer or by any Subcontractor for each
calendar day during which a worker is required or permitted to work more
than eight (8) hours in any one calendar day and forty (40) hours in any one
calendar week in violation of the provisions of Article 3 (commencing at
section 1810), Chapter 1, Part 7, Division 2, of the Labor Code.

26.3.4 Any Work necessary to be performed after regular working hours, or
on Sundays or other holidays shall be performed without additional expense
to the District.
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26.4 Payroll Records

26.4.1 Developer shall upload, and shall cause each Subcontractor
performing any portion of the Work under this Contract to upload, an accurate
and complete certific payroll record ("CPR") electronically using DIR's eCPR
System by uploading the CPRs by electronic XML file or entering each record
manually using the DIR's iform (or current form) online on a weekly basis and
within ten (10) days of any request by the District or Labor Commissioner at
htty " ~ew.dir.ca.go "™ "7 arks/Ce - o= roll-Report - “*ml or
current application ana UKL, snowing the name, address, social security
number, work ¢ sification, strait : time, and overtime hours worked each
day and week, and the :tual per diem wages paid to each journeyman,
apprentice, worker, or other employee employed by the Developer and/or
each Subcontractor in connection with the Work,

26.4.2 The CPRs enumerated hereunder shall be filed directly with the DIR
on a weekly basis or to the requesting party, whether the District or DIR,
within ten (10) days after receipt of each written request. The CPRs from the
Developer and each Subcontractor for each week shall be provided on or
before Wednesday of the week following the week covered by the CPRs.
District may not make any payment to Developer until:

i 4.2.1 The Developer and/or its Subcontractor(s) provide CPRs
acceptable to the District and DIR.

26.4.2.2 Any delay in Developer and/or its Subcontractor(s)
providing CPRs to the District or DIR in a timely manner may directly
delay the District’s review and/or audit of the CPRs and Developer’s
payment.

26 3 All CPRs shall be available for inspection at all reasonable hours at the
principal office of Developer on the following basis:

26.4.3.1 A certified copy of an employee’s CPR shall be made
available for inspection or furnished to the employee or his/her
authorized representative -on request.

26.4.3.2 CPRs shall be made available for inspection or furnished
upon request or as required by regulation to a representative of the
District, Division of Labor Standards Enforcement, Division of
Apprenticeship Standards, and/or the DIR.

26.4.3.3 CPRs shall be made available upon request by the public for
inspection or copies thereof made; provided, however, that a request
by the public shall be made through the District, Division of
Apprenticeship Standards, or the Division of Labor Standards
Enforcement. If the requested CPRs have not been provided pursuant
to the provisions herein, the requesting party shall, prior to being
provided the records, reimburse the costs of preparation by Developer,
Subcontractors, and the entity through which the request was made.
The public shall not be given access to the records at the principal
office of Developer.
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26.4.4 Ahy copy of records made available for inspection as copies and
furnished upon request to the public or any pubiic agency by District, Division
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR
shall be marked or obliterated in such a manner as to prevent disclosure of an
individual’s name, address, and social security number. The name and
address of Developer awarded the Project under the Contract Documents or
performing under the Contract Documents shalf not be marked or obliterat:

26.4.5 Developer shall inform District of the location of the records
enumerated hereunder, including the street address, city, and county, and
shall, within five (5) working days of a change in location of the records,
provide a notice of change of location and address.

26.4.6 In the event of noncompliann  wi the requirements of this section,
Developer shail have ten (10) days in which to comply subsequent to receipt
of written notice specifying in what respects Developer must comply with this
section. Should noncompliance still be evident after the ten (10) day period,
Developer shall, as a :nalty, forfeit up to one hundred dollars {($100) to
District for each calendar day, or portion thereof, for each wo 2r, until strict
comp! ce is effectuated. Upon the request of the Labor Commissioner,
these penalties shall withheld from Tenant Improvement Payments then
due.

26.5 [Reserved]
26.6 A -entices

26.6.1 Developer acknowledges and agrees that, if the Contract Documents
involve a dol  amount greater than or a number « working days greater
than that specified in Labor Code section 1777.5, then this Contract is
governed by the provisions of Labor Code Section 1777.5 and 29 CFR part 5.
It shail be the responsibility of Developer to ensure compliance with this
Article and with Labor Code section 1777.5 for all apprenticeship occupations.

26.6.2 Apprentices of any crafts or trades may be employed and, when
required by abor Code section 1777.5, shall be employed provided they are
properly registered in full compliance with the provisions of the Labor Code.

26.6.3 rery i orentice shall be paid the standard wage paid to apprentices
under the regulations of the craft or trade at which he/she is employed, and
shall be employed only at the work of the craft or trade to which she/he is
registered.

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who
are in training under prenticeship standards and written apprentice
agreements under Chapter 4 (commencina at section 3070), Division 3, of the
Labor Code, are eligible to be employed. = e employment and training of
each apprentice shall be in accordance with the provisions of the
apprenticeship standards and apprentice agreements under which he/she is
training.

26.6 Pursuant to Labor Code section 1777.5, if that section applies to this
Contract as indicated above, Developer and any Subcontractors employing
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workers in any apprenticeable craft or trade in performing any Work under
this Contract shall apply to the applicable joint apprenticeship committee for a
certificate approving the Developer or Subcontractor under the applicable
apprenticeship standards and fixing the ratio of apprentices to journeymen
employed in performing the Work.

26.6.6 Pursuant to Labor Code section 1777.5, if that section applies to this
Contract as indicated above, Developer and 1y Subcontractor may be
required to make contributions to the apprenticeship program.

26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code
section 1777.5, then, upon a determination of noncompliance by the
Administrator of Apprenticeship, it shall:

26.6.7.1 Be ‘nied the right to bid on any subsequent project for one
(1) year from the date of such determination.

26.6.7.2 Forfeit, as a penalty, to District e full amount stated in
Labor Code section 1777.7. Interpretation and enforcement of these
provisions shall be in accordance with the rules and procedures of the
California Apprenticeship Council and under the authority of the Chief
of the Division of Apprenticeship Standards.

26.6.7.3 Developer and all Subcontractors shall comply with Labor
Code section 1777.6, which section forbids certain discriminatory
practices in the employment of apprentices.

26.6.7.4 Developer shall become fully acquainted with the law
regarding apprentices prior to commencement of the Work. Special
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the
Labor Code, and Title 8, California Code of Regulations, Section 200 et
seq. Questions may be directed to the State Division of Apprenticeship
Standards, 455 Golden Gate Avenue, 9th Floor, San Francisco,
California 94102.

26.7 [Reserved]
26.8 Non-Discrimination

26.8.1 Developer herein agrees not to discriminate in its recruiting, hiring,
promotion, demotion, or termination practices on the basis of race, religious
creed, national origin, ancestry, sex, sexual orientation, age, or physical
handicap in the performance of this Contract and to comply with the
provisions of the California Fair Employment and Housing Act as set forth in
Part 2.8 of Division 3 of Title 2 of the California Government Code,
commencing at section 12900; the Federal Civil Rights Act of 1964, as set
forth in Public Law 88-352, and all amendments thereto; Executive Order
11246; and all administrative rules and regulations found to be applicable to
Developer and Subcontractor.

26.8.2 Special requirements for Federally Assisted Construction Contracts:
During the performance of the requirement of the Contract Documents,
Developer agrees to incorporate in all subcontracts the provisions set forth in
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Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 of the Federal
Register dated May 28, 1968.

26.9 Labor First Aid

Developer shall maintain emergency first aid treatment for Developer’s laborers and
mechanics on the Project v ch complies with the Federal Occupational Safety and
Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety
and Health Act of 1973 (Lab. Code, § 6300 et seq.; 8 Cal. Code of Regs., § 330 et

seq.).

27. Res~~ -7

28.

Ml
28.1 Assignment of Ant -ust Actions

Although this project may not have been formally bid, the following provisions may
apply:

3.1.1 Section 7103.5(b) of the Public Contract Code states:

In entering into a public works contract or subcontract to supply goods,
services, or materials pursuant to a public works contract, the contractor or
subcontractor offers and agrees to assign to the varding body all rights,
title, and interest in and to ali causes of action it may have under Section 4 of
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials
pursuant » the public works contract or the subcontract. This assignment
shall be made and become effective at the time the awarding body tenders
final payment to the contractor, without further acknowledgment by the
parties.

28.1.2 Section 4552 of the Government Code states in pertinent part:

In submitting a bid to a public purchasing body, the bidder offers and agrees
that if the bid is accepted, it will assign to the purchasing body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under e Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, materiais, or services by
the bidder for sale to the purchasing body pursuant to the bid. Such
assignment shall be made and become effective at the time the purchasing
body tenders final payment to the bidder.

28.1.3 Section 4553 of the Government Code states in pertinent part:

If an awarding body or public purchasing body receives, either through
judgment or settlement, a monetary recovery for a cause of action assigned
under this chapter, the assignor shall be entitled to receive reimbursement for
actual legal costs incurred and may, upon demand, recover from the public
body any portion of the recovery, including treble damages, attributable to
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overcharges that were paid by the assignor but were not paid by the public
body as part of the bid price, less the expenses incurred in obtaining that
portion of the recovery.

28.1.4 Section 4554 of the Government Code states in pertinent part:

Upon demand in writing by the assignor, the assignee shall, within one year
from such demand, reassign the cause of action assigned under this part if
the assignor has been or may have been injured by the violation of faw for
which the cause of action arose and (a) the assignee has not been injured
thereby, or (b) the assignee declines to file a court action for the cause of
action.

28.1.5 Under this Article, “public purchasing body” is District and “bidder” is
Developer.

28.2 Excise Taxes

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on
which a Federal Excise Tax is in >sed and the sale is exempt from such Federal
Excise Tax because it is a sale to a State or Local Government for its exclusive use,
District, upon request, will execute documents necessary to show (1) that District is
a political subdivision of the State for the purposes of such exemption, and (2) that
the sale is for the exclusive use of District. No Fed: Wl Exc :Tax for such materials
shez be included in any Guaranteed Maximum Price.

28.3 Taxes

Guaranteed Maximum Price is to include any and all applicable sales taxes or other
taxes that may be due in accordance with section 7051 et seq. of the Revenue and
Taxation Code, Regulation 1521 of the State Board of Equalization or any other tax
code that may be applicable.

28.4 Shipments

All shipments must be F.Q.B. destination to Site or approved sites, as indicated in
the Contract Documents. There must be no charge for containers, packing,
unpacking, drayage, or insurance. The total Guaranteed Maximum Price shall be all
inclusive (including sales tax) and no additional costs of any type will be considered.

28.5 Compliance with Governn 1t § »orting Requirements

If this Contract is subject to federal or other governmental reporting requirements
because of federal or other governmental financing in whole or in part for the Project
of which it is part, or for any other reason, Developer shall comply with those

reporting requirements at the request of the District at no additional cost.

[END OF DOCUMENT]
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EXHIBIT ™ *

. CON L\'-'-'A‘I_s_

1 serei oy s
Developer shall comply with all applicable mitigation measures, as follows, adopted
by any public agency with respect to this Project pursuant ) the California
Environmental Quality Act (Public Resources Code section 21000 et seq.), including
without |  tation the "Mitigation Monitoring and Reporting Program” attached hereto
and incorporated herein,

[Mitigation Monitoring and Reporting Program attached as Attachment 1]
2. r--—== ~artificate £
2.1. Payment for Per cates, Licenses, Fees, Approvals.

As required in the General Construction Provisions, the Developer shall secure and
pay for all permits, licenses and certificates necessary for the prosecution of the
Work.

With respect to the i »ave listed items, Developer shall be responsible for securing
such items; however, District will be responsible for payment of these charges or
fees. Developer shall notify the District of the amount due with respect to these
items and to whom the amount is payable. Developer shall provide the District with
an invoice and receipt with respect to such charges or fees.

3. M T T s
3.1 -

Access to the school buildings and entry to buildings, classrooms, restrooms,
mechanical rooms, electrical rooms, or other rooms, for construction purposes, must
be coordinated with District and onsite District personnel before Work is to start,
Unless ag 1 to otherwise in writing, only a school custodian will be aliowed to
unlock and lock doors in existing building(s). The custodian will be available only
while school is in session. If a custodian is required to arrive before 7:00 a.m. or
leave after 3:30 p.m. to accommodate Developer’'s Work, the overtime wages for the
custodian will be paid by the Developer, unless at the discretion of the District, other
arrangements are made in advance.

3.2 M Key.

Upon request, the District may, at its own discretion, provide a master key to the school site
for the convenience of the Developer. The Developer agrees to pay all expenses to re-key
the entire school site and all other affected District buildings if the master key is lost or
stolen, or if any unauthorized party obtains a copy of the key or access to the school.
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3.3 - . - RN IR o S....A..ﬁ..._._

The Developer is advised that Work is to be performed in spaces regularly scheduled
for instruction. Interruption and/or periods of shutdown of public access, electrical
service, water service, lighting, or other ut ies shall be only as arranged in advance
with the District. Developer shall provide temporary services to all facilities
interrupted by Developer's Work.

3.4 *-u in

The Developer sha maintain in operation during duration of Contract, drainage lines,
storm drains, sewers, water, gas, electrical, steam, and other utility service lines
within working area.

3.5 .—,,;zidern.z‘l!;.-

Developer shall maintain the confidentiality of all information, documents, programs,
procedures and all other items that Developer encounters while performing the
Work. This requirement shall be ongoing and shall survive the expiration or
termination of this Contract and specifically includes, without limitation, all student,
parent, and employee disciplinary information and health information.

3.6 W~ “—-ingIr

Developer affirms that Work may be performed during ongoing instruction in existing
facilities. If so, Developer agrees to cooperate to the best of its ability to minimize
any disruption to school operations and any use of school facilities by the public up
to, and including, rescheduling specific work activities, at no additional cost to
District.

3.7 =~ -rkd 1

Developer shall, at no additional cost to the District and at the District’s request,
coordinate its Work to not disturb District students incfudir  without limitation, not
performing any Work when students at the Site are taking State or Federally-
required tests.

4' &,l_ PREELT T W SN fOl’ S“A....:l:_is §

4.1. Whenever in the Specifications any materials, ‘ocess, or article is indicated
or specified by grade, patent, or proprietary name, or by name of
manufacturer, that Specification shall be deemed to be followed by the words
“or equal.” Developer may, unless otherwise stated, offer any material,
process, or article that shall be substantially equal or better in every respect
to that so indicated or specified.

4.1.1. If the material, process, or article offered by Developer is not, in
the opinion of the District, substantially equal or better in every
respect to that specified, then Developer shall furnish the material,
process, or article specified in the Specifications without any
additional compensation or change order.

4.1.2, This provision shall not be applicable with respect to any material,
product, thing or service for which District made findings and gave
notice in accordance with Public Contract Code section 3400(c);
Exhibit D-1 to Facilities Lease Page 2
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therefore, Developer shall not be entitled to request a substitution
with respect to those materials, products or services.

4.2. A request for a substitution shall be submitted as follows:

4.2.1. Developer shall notify the District in writina of any re 1est for a
st stitution at least ten (10) days prior to  d opening as indicated
in the Instructions to Bidders.

4.2.2, Requests for Substitutions after award of the Contract shall be
submitted within thirty-five (35) days of the date of the Notice to
Proceed with Construction.

4.3. Within 35 days after the date of the Notice to Proceed with Construction,
Developer shall provide 1ta stanti ng a request for substitution of “an
equal” item, including but not limited to the following:

4.3.1. All variations of the proposed substitute from the material specified
including, but not li ted to, principles of operation, materials, or
construction finish, thickness or gauge of materials, dimensions,
weight, and tolerances;

4.3.2. Available maintenance, repair or replacement services;

4.3.3. Increases or decreases in operating, maintenance, repair,
replacement, and spare parts costs;

4.3.4. Whether or not accentance of the substitute will require other
changes in the Wo  (or in work performe by the District or others
under Contract with the District); and

4.3.5. The time impact on any part of the Work resulting directly or
indirectly from acceptance of the pri  jsed substitute.

4.4, No substitutions shi be made until approved, in writing, by the District. The
burden of proof as to equality of any material, process, or article shall rest
with Developer. The Develr :r warrants that if substitutes are approved:

4.4.1. The proposed substitute is equal or superior in all respects to that
specified, and that such proposed substitute is suitable and fit for
the intended purpose and will perform adequately the function and
achieve the results called for by the general design and the
Contract Documents;

4.4.2. ie Developer provides the same warranties and guarantees for
the substitute that would be provided for that specified;

4.4.3. The Developer shall be fully responsible for the installation of the
substitute and any changes in the Work required, either directly or
indirectly, because of the acceptance of such substitute, with no
increase in Contract Price or Contract Time. Incidental changes or
extra component parts required to accommodate the substitute will
be made by the Developer without a change in the Contract Price
or Contract Time;
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4.4.4. The Developer shall be responsible for any re-design costs
occasioned by District's acceptance and/or approval of any
substitute; and

4.4.5, The Developer shall, in the event that a substitute is less costly
than that specified, credit the District with one hundred percent
(100%) of the net difference between the substitute and the
originally specified material. In this event, the Developer agrees to
execute a dedt ve Change Order to reflect that credit.

4.5. 1In the event Developer furnishes a material, process, or article more
expensive than that specified, the ¢ ance in the cost of that material,
process, or article so furnishe shal borne by Developer.

4.6. 1In no event shall the District be liable for any increase in Contract Price or
Contract me due to any claimed delay in the evaluation of any proposed
substitute or in the acceptance or rejection of any proposed substitute.

4.7. eveloper shall be responsible for any costs the District incurs for professional
services, DSA fees, or delay to the Project Schedule, if applicable, while DSA
reviews changes for the convenience of Develop: and/or to accommodate
Developer’s means and methods. District 1y deduct those costs from any
amounts owing to the Developer for the review of the request for substitution,
even if the request for substitution is not approved. District, at its sole
discretion, shall deduct from the payments due to and/or invoice Developer
for all the professional services and/or DSA fees or delay to the Project
Schedule, if applicable, while DSA reviews changes for the convenience of
Developer and/or to accommodate Developer’s means and methods arising
herein.

5.1. Emergency Termin: on il : to Public Contrac Act of 1949

5.1.1. This Facilities Lease is subject to termination as provided by
sections 4410 and 4411 of the Government Code of the State of California,
being a portion of e Emergency Termination of Public Contracts Act of 1949,

5.1.1.1. Section 4410 of the Government Code states:

In the event a national emergency occurs, and public work, being
performed by contract, is stopped, directly or indirectly, because of
the freezing or diversion of materials, equipment or labor, as the
result of an order or a proclamation of the President of the United
States, or of an order of any fe ral authority, and the
circumstances or conditions are such that it is impracticable within
a reasonable time to proceed with a substantial portion of the
work, then the public agency and the contractor may, by written
agreement, terminate said contract.

5.1.1.2, Section 4411 of the Government Code states:
Such an agreement shall include the terms and conditions of the

termination of the contract and provision for the payment of
~ampensation or money, if any, which either party shall pay to the
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other or any other person, under the facts and circumstances in

the case.

5 2. Compensation to the Developer shall be determined at the sole
discretion of District on the basis of the reasonable value of the Work done,
including preparatory work. As an exception to the foregoing and at the
District's discretion, in the case of any fully completed separate item or
portion of the Work for which there is a separate previously submitted unit
price or item on the accepted schedule of values, that price may control.
The District, at its sole discretion, may adopt the Schedule of Values Price as
the value of the work done or any portion thereof.

6. District

Developer will provide office space for two District representatives at the Site, during

the construction phase.

7. L ’ T T tes

pR-Aoct

Notwithstanding section 17.6.2 of 1

D of the Facilities Lease, Developer’s labor

rates for Change QOrders through June 30, 2018, and subject to increase thereafter,

are agreed to as follows:

Wage + Burden = Rate

$73.44 + $94.43 = $167.87/hr
$55.42 + $76.21 = $131.63/hr
$83.19 + $78.37 = $161.56/hr
$70.68 + $59.11 = $129.79/hr
$38.94 + $56.40 = $95.34/hr
$107.63+$141.02=$248.65/hr
$50.78 + $58.97 = $109.75/hr
$35.37 + $45.71 = $81.08/hr

$53.25 + $67.93 = $121.18/hr

Senior Superintendent
Assistant Superintendent
Senior Project Manager
Assistant Project Manager
Project Admin

Project Executive
Carpenter

Laborer

Electrician
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APPENDIX I: Mitigation Monitoring and Reporting Program Checklist

‘The District has added contact informaaon on page 1 under the two bullets:

e District is responsible for coordination of the monitoring and repotting program including
the monitoring checklist. All documentation associated with the record of proceedings for
Project monitoring and reporting will be available to the public. a+ %Wd&sﬁh
oot aG-loeation-olwhen eeni  sarewraablefContac 1o ace] T

Interin Deputy Chiet ol “Pactites Plannmg and Manapement,

»  District has overall responsibiliny for confirming compliance with all mitigaton measuores
contained within the checklist. Onee all mitigation measures have been complied with, the
mndividuals and agencies assigned responsibiline for implementing the mitigadon measures
and providing specificd documentation shall submit a completed check list to £fB4s#ef
tdentifi-comnnes) | © o kson, Intenim Deputy Chief of Facilities Planning and
Management,
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ADMINISTRATIVE DRAFT

MITIGATION MONTITOIL 5 AND REPORTING PROGRAM CHECKLIST
CENTRAL} CHEN, INSTRUCTIONAL FARM
AND EDUCATIONCLE  TER PROJLECT

1 NTRODUCTION

1.1 Background

Public Resources Conde Section 2108 1.60; requires all public spencier o adopt monitomng or reporting
programs when they approve projects subjec 16 Baveonmental hopact Reports (RIRs; or Mitgied
Nepative Declarations tha wentiy sigmificant snpacts. The reporsng or monitoriog program muast be
adospred when o public apeney makes 1 Bading for P IR or Minpared Negative Declininnns so that the
program can be muude 4 condinoen of prgect approval i oeder 1o mnste sugEbeant efferis on thye
eavironment. The progmm must be designed (o ensure comphroce dunng project simplementanuon e

miuyggate o avoid syenificant environmeneal effects.

1.2 Purpose

Fhis Misgation Moniotigg and Reporing Progmm Cheoklisne desyned 2o serve a5 a qoal for the
evalaation of Project complisnce with mitigation measures idenufied m the Miggated Negauve
Dedlaraunn/Initial Soady {or the Central Ritchen, Instracoonal Farm and Baducavon Center Praject.
This documest will be wsed by Oakland Unified School Pnstoct /Bisinc 10 venfvinclasion of required
miggation measares and their implementation. The {Thecklist serves a5 o summary so the Districe, other
responsible public agencies and the vommurity can casily determine the Project 15 1a complitnee wigh all

MHGALO AICASUTCE,

20 MITIGATION MONITORING AND REPORTING PROGRAM CHECKLISY

The Magzavon Momtoring and Reportng Progeam CheekBst slensiies Progec mitigatnog mersures and

their implementation (o document compliance. The mitganon measures contaned i the Central

Kuchen, Instrucuonal Farm and BEducaton Center Projea Matgued Neestive Declarason/ lmual Study

are histed 1o the ateached checkbsg, The Ditret shallimiplemens the sionpioring amd reponing progeun as

frllovrs:

® Dt i responsible Yor coondinanion of the monenaye and eporing progmem meluding the
memitonng checkbist Al docomentsnon assocmind wnh the revond of provecdings yor Progect
mieniraring and teporing will he avalable v the pubde st fDistrder to ideatify conact and
locadion of where documents ase available).

*  Disirict has overall responsibility for confirming compliznce wuh all mitigaton measures contamed
within the checklist. Once all mutigation measures have been complhicd with, the imdivadoals and
agemies assyined responabiluy fenmplemeanng the matpiaion meisares and providing speeiiod
documentaten shall subnut a comipleted Cluwckding ro fDesee7cr to idenredly conract]

Loowerd Nt ven, Dosiriectronas 1wy st 2o aften outee Porore g npsas Mamaneen s e W onrtiry Vrmoriind 1wl Foe d

T U
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ADMINISTRATIVE DRAFT
CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT
MITIGATION MONITORING AND R IRTING PROGRAM CHECKLIST

ne-ume or 101 R ib} Form of Verificaton Comments, ..
MITIGATION MEASURE o e f PRt i . . ____{.____ Initals Daze
C for Vegification Special ir
During Sitc Demolition and Project Construction
sih the Proper sonstrucioss feet Oipegoimye Prowar General Aonthb mapagten of Alcimury AR~
adct b Jiessited b TERIT TR dunsy LIRS e B A ] 3 wreperared
Asr Resomuss Board S {CARB . i convragen 33 cexntied 2o < EeRaTruCTnT
1 cbide Reserfazor, the Projeet USEPAONRE Twr 5 freute ot
that addaior and FIARR el 2
e rvipared rhas the SGWPRWRL,
OMIS DY
bwal restdene
Mearares tor $re
Lauwsprment meaan
comnrneton- redated cahaost cossons:
e AL oitpoad cquipenens sgaates than
O3 ez
durine
BPPIOIITRE av voent ondiey ppeasures
foan cabtural e e oo eved sl he
¢ et Fiserammanas { srm ond Vvt C emser Dt Yisation Noste o
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ADMINISTRATIVE DRAFT
CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT
MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST

MITI¢

Doring Site Demolition and Project Construction — continucd

subiect ws emsent

FINEUTD CUTABHY

rhe guantied archacelonret agenrding o currenr

2t stancdands

CINA2

AR QETOV LT

sty

oen
a1 the Projrr s

o provad-brea

o evaluane the rem

vo ard proiocohy paeaant o
€ EAOA Gudd i
camitees chas the remmains ace

Tt shall enames the

Amencan Homia: €

STURIEY ML

4

ter subiedi on LS of the

s ¥ exeavais

vings »hall rease wirhin g

prepannss ac

vrebs of d unms appre s,

dernmine

vernaive plw

Prower {reneral ey Proreer

A b scorporare Conmagrr “rrerion

modocamens weobe IAELT oot

P S TR LA tiLeon

dovarents.

@ Proaade coclosanes 2

aine itk tor

 equpmeni, sreowdhie e shudding for

e barness aro partculic

s Onthe N

insyiosiid | arm snd Filneasion €. o Atendireny aud Riportian Pegnte ¢ s

Cewsreis Kircsi, I
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ADMINISTRATIVE DRAFT

CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT

MITIGATION MONITORING AND REP(

0 i or Resp ible for R

ING PROGRAM CHECKLIST

i Col /

Form of Verif

MITIGATION MEASURE

During Site Demolition and Project Construction ~ continued

& Prosode sound o

fess tTuens e than

RAAUIACTUTLT.
* loware n
2nd vur

frem

@ Prombor ynnegswary vl
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Al NISTRATIVE DRAFT
CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENT] PROJECT
MITIGATION MONITORING ANI IPORTING PRO(C M CHECKLIST

l Onc-time o | & ponsible for | Responsibk Form of Verificati . C / ! H3 ' t
MITIGATION MEASURE ~ e * mplementation | for Verific § . _I_]mmh Date

During Site Demolition and Project Construction — continued
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ADMINISTRATIVE DRAFT
CENTRAL KITCHEN, INSTRUCTIONAL FARM AND EDUCATION CENTER PROJECT

MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST

One-time or R ible for R ib} Form of Verification ‘ Commenrs/ - i
10N URE . o N . . . . Inir at

MITIGAT! MEAS] T et *—lear -~~~ | for Verific~—— Special i~~~ B! ials Daie
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{or eseesthoe woun, aatess fur

Gunare / eul
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CONS’ ON €

Attached is a detailed Project Construction S  :dule th a du >n no longer than the Contract Time, and with
specific milestones that Developer shall meet,

[To Be Attached.]
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Attached is a detailed Sched . complies with tt o Jirc :nts
the Construction Provisions 1 :hatt ;been »proved by the
District.

[To Be Attached.]
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Attached is the Project Labor il tothis oject, which
Developer and subcontract und.
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PRO T LABOR I MENT

FOR THE
OAKLS )HUNIF )»SCHOOLD 'R]l_
And
Bullding and Constr« jon T of Al; County, ;. .-CIO (“Council”)
And A | Union Signatories
i 4BLE

This Agreement is made and entered into by and between the Qakiand Unified School
District ("OUSD" or "District”) together with contractors and subcontractors who shall
become signatory to this Agreement by signing the “Agreement To Be Bound" (Addendum
“A7), ("Contractor/Employer(s)"), and the Building and Construction Trades Council of
Alameda County, AFL-CIO ("Councii®) and its affilisted Loce! Unions signatory hereto
("Union(s)").

The purpose of this Ag it is to promote effictency of construction operations for capital
projects funded by OUSD, including but not limited to Fund 21-Measure B, Fund 35-County
School Facilities Fund, Fund 25-Developer Fees, State Prop 39, and QUSD Measure ] New
Construction and Modernization Projects, by providing for the orderly and peaceful
settiement of labor disputes and grievances without strikes, work stoppages or fockouts,
thereby promoting the public interest in assuring the timely and economical completion of
the Project.

The relevant skilled work force requirements descnbed in Education Code section 17407 5
83 that statute relates to the commitment that a skilled and trained workforce will be used
to perform the Project(s), is deemed to have been established by any Contractor becoming
a signatory to this Agreement.

LITALS

WHEREAS, the timely and successful completion of the Project is of the utmost importance
to the District; and

WHEREAS, large numbers of warkers of various skitls will be required in the performance of
the construction work, including those to be represented by the Union(s) signatory to this
Agreement employed by Contractor/Employer{s) who are also signalories to this
Agreement; and

WHEREAS, it is recognized that on a project of this magnitude with muitiple contractors and
bargatrung units on the job site at the same time over an extended period of time, the
potential for work disruplion s substantial without an overriding commitment to maintain
continuity of work; and

OUSD PLA, page 1
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WHEREAS, the interests of the general public, District, the Union(s) and
Contractor/Employer(s) would be best served it the construction work proceeded in an
orderly manner without disruption because of strikes, sympathy strikes, work stoppeges,
picketing, lockouts, slowdowns or other interferences with work; and

WHEREAS, the Contractor/Employer(s) and the Union{s) desire to mutually establish and
stabilize wages, hours and working conditions for the workers employed on the Project by
the Contractor/Employer{s), and further, to encourage dose cooperation among the
Contractor/Employer(s) and the Unian{s) so that a satisfactory, continucus and hi  onibus
relationship will exist among t| parties to this Agreement; and

WHEREAS, the pan agree that one of the primary purposes of this Agreement is to avoid
the tenslons that might arise on the Project if union and nan-union workers of different
employers were to work side by side on ti  Project thereby leading to labor disputes that
could delay completion of the Project; and

WHEREAS, this Agreement is notl intended to replace, interfere with, abrogate, dimnish or
modify existing local or national co live bargaining agreements in effect during the
duration of the Project, insofar as a legally binding agreement exists between the
Contractor/Employer(s) and the affected Union{s), except to the ex 1t that the provisions
of this Agreement are inconsistent with said collective bargaining agreements, in which
event, the provisions of this Agreement shasll prevaii; and

WHEREAS, the contract(s) for construction work on the Project will be awarded Iin
accordance with the a  icable provisions of the California Public Contract Code and the
District’s Local Business Utllization policy; and )

WHEREAS, the District desires to provide construction training and employment
opportunities for OUSD graduates and residents of QOakland through apprentice and pre-
apprentice programs; and

WHEREAS, the part to this Ag nent pledge their full good faith and trust to work
towards a8 mutually satisfactory completion of the Project;

NOW, THEREFORE, IT IS AGREED BETWEEN AND AMONG THE PARTIES HERETO, AS
FOLLOWS:

ARTICLE 1
INITIONS

1.1 “District” m st Qakland Unified Schoo! District.
1.2 “Agreer 1° means this Project Labor Agreement and all Addenda attached hereto.

1.3 “Agreemaent To Be Bound” means the documant, as set forth in Addendum A hereto,
that formally binds the Contractor/Employer(s) to compiy with all the terms and
conditions of this Agreement and that operates as a pre-condition to performing
work on tha Project.

QUSD PLA, page 2
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materials testing and inspection, where such testing and Inspection is a dassification in
which a prevsiling wage determination has been published.

2.4.1 This Agreement shali apply to any start-up, calibration, commissioning, performance
testing, repsair, ¢ ationai rex  ons to systems and/or subsystems performed on
covered work after Project Completion, unless the covered work it is performed by
Distnct employees.

2.4.2 This Agreement covers all on-site fabrication work over which the District, or its
contractor(s) or subcontractor(s) possess the right of contro! (including work done
for the Project in any temporary yard or area established for the Project.).

Additionally, it is agreed yy that this £ ! covers any off-site work,
including fabrication wi necessary for the Prc ed herein, that is covered by
a3 current MLA or local addenda to a National 1t of the applicable Union(s)

that is 1n effect as of the execution date of this Agreement.

2.4.3 The furnishing of supplies, eauipment or materials which are stockpiled for later use
shall not be covered by this nent. However, construction trucking work, such
as the delivery of ready-mix, it, @ggregate, sand or other fill material which are
incorporated into the construction process as well as the off-hauling of debris and
excess fill, material and/or mud, s! . be covered by the terms and conditions of this
Agreament.

2.4.5 1t is agreed that the Distnct shall require ail Contractors of whatever tier who have
been awarded contracts for work covered by this Agreement, to accept and be bound
by the terms and conditions of this Project Agreement by  ecuting the Latter of
As it (Attact prior to commencing work. The District shaill assure
compliance with this ment by the Contractors. It is further agreed that, where
there 15 a conflict, the t 3 ang conditions of this Project Agreement shall
supersede and override terms and conditions of any and ail other national, area, or
local collecti  bargaining ag nents, except that work covered by this Agreement
within the foilowing craf jurisdictions shall be performed under the terms of their
National Agreements as follows: the NTL Articles of Agreement, the National
Stack/Chimney Agreement, the National Cooling Tower Agreement, and the National
Agreement of Elevator Constructors, and any Instrument callbration work and loop
checking shall be performed under the terms of the UA/IBEW Joint National
Agreemnent for Instrument and Control Technicians, with the exception that Artides
V, V1 and X1 of this Ag rent shail apply to such work, It is understood that this,
together with the MLAs, is a self-contained, stand alone, Agreement and that by
virtue of having become bound to this Project Agreement, neither the District nor the
Contractors will be obligated to sign any other local, area, or national agreement,

2.5 The on-site instaliation or application of all items shall be performed by the craft
having junsdiction over such work as set forth under the provisions of this
Agreement; provided, however, it is recognized that installation of specialty items
which may be furmished by the owner of the Prc t or a contractor shall be
performed by construction persons employed under this Agreement who may be
directed by other personnel in 3 supervisory role.

OUSD PLA, page 5
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2.6 After installation by the Contractor(s) and upon the issuance of a notice of final
completion or formal acceptance of a portion of the project or a building systemn by
the District, it is understood, the District re  ves the right to perform start-up,
operation, repair, maintenance or revision of equipment or systems with employees
of the District. If required, the service representative may make a final check and
may direct on site cr rorkers, covered by this ag nent, to make any necessary
repairs to protect the terms of a manufacturer's gua .ee or warranty prior to start-
up of a piece of equipment,

2.7 It 15 expressly jreed and understood by the parties hereto that the District shait
have the right to purchase ma ial and equipment from sny source, except where
fimited by this Agreement, ang the craftspersons wiil handle and install such matenal
and equipment.

2.8 Exclusions. The foliowing shall be excluded from the scope of this Agreement:

2.8.1 The Agreement is not intended to, and shail not affect or govern the award of
public works contracts by the District which are not included in the Project.

2.8.2 The Agreement shall not apply to a Contractor/Employer(s)’ non-construction
craft empioyees, incluc but not limited to executives, managenal emplo
engineenng employees and supervisors abo  the level of General Foreman (except
those covered by existing MLAS), staff engineers or other professional engineers,
administrative and manag. :nt. This Agreement shall not apply to Professional
Services so long as the work performed is not subject to Prevaillng Wage
classifications,

2.8.3 This Ag nent shall not apply to any work perforr on or near or leading
to the of work cove | by this Agreement that s undertaken by state,
county, aty or other governr  tal bodies or thelr contractors; or by public or
private utiiities or their contractors.

2.8.4 Off-site maintenance of leased equlpment and on-site supervision of such
work;

2.8.5 Tne District shall not be required to comply with this Agreement for any work
perfor: with its own forces as permitted by the Public Contract Code and
Education Code,

2.9  Award of Conlracty: It is understood and agreed that t  District shall have the
absolute right to select any quealified bidder for the award of contracts under this
Agreement, and in accord with the District’s Local Business Policy., The bidder need
only be willing, ready and able to execute and comply with this Agreement.

QUSD PLA, page 6
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will be in accordance with the Plan for the Settlement of Jurisdictional Disputes In the
Construction Industry (the “Plan®) or any successor Plan.

62 All jurisdictional dispu on this Project between or among the Union(s) and the
Contractor/Employer{s}, partics to this Agreement, shall be settied and adjusted
according to the ¢ st 1 established by the Building and Construction Trades
Department, or any other ptan or method of procedure that may be adopted in the
future by the Building . Canstruction Trades Department, Decisions rendered
shail be final, binding and conclusi  on the Contractor/Employer{s) and Unlon(s)
parties to this Agreement.

6.2.1 1f a dispute arising under this Article involves the Northern California
Carpenters Reagional Council or any of its subordinate bodies, an Arbitrator

shall be chose ures specified in Article V, Section 5, of the Plan
from a list cos Kagel, Thomas Angelo, Robert Hirsch, and
Thomas Paga: ator's hearing on the dispute shall be held at
the offices of ate Building and Construction Trades Council in
Sacra { 1 14 days of the selection of the Arbitrator. All
other u pecified in the Plan,

6.3 All jurisdictional disputes shall be resolved without the occurrence of any strike, work
stoppage, or slow-down of any nature, and the Contractor/Employer(s)’ assignment
shall be adhered to until the dispute is resolved. Individuals violating this Section
shall be subject to immediate discharge.

6.4 Each Contractor/Employer(s) shall conduct a Pre-Job Conference with the Councll
prior to commencing Covered Work, The Primary Employer and the District will be
advised in advance of 3ll such cor cnces and may participate f ti wish. Pre-job
conferences for different Contractor/Employer(s) may be heid together.

ARTICLE 7
CONF! INCES

7.1 Prior to the commencement of any Project Work, the Prime Employer shall notify the
Council of the need to convene a preconstruction conference. Such conference shall
be held in a timely manner a minimum of seven (7) days prior to the commencement
of each and every construction phase or construction contract for the Project. The
preconstruction conference shall be conducted by the Councll and held st a location
selected by t  Coundl. Such preconstruction conference shali be sttended by a
representative each from the participating Contractor(s) and Union(s) and the Prime
Employer.

7.2 All Contractor(s} at all tiers that are required to participate in the preconstruction
conference shall prepared to make Craft assignments of work and to discuss in
detail all issues H may impact or are relevant to the particular construction work
being performed and shall include, but not be limited to, the information as set forth
below. ‘

QUSD PLA, page 12
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(a) A listing of gach Contractor(s)'s scope of work, Including the estimated start
and complelion dates;

(b) A listing of all sub-contractors performing work under the direction of each
Contractor(s) participating in the preconstruction conference;

{¢) The estimated number of craft workers required to perform the work;

{d) A copy of the signed Letter of Assent for each Contractor(s);

(&) A listing of all Sole Operators forming work on the Project and subject lo
Articie 13.2 of this Agreement.

7.3 Review Meetings - In order to ensure the terms of this Agreement are being fulfliled
and all concerns pertaining to the Prime Contractor(s), the Union{s), and the
Contractor(s) are addressed, the Prime Contractor(s), General Contractor(s) and
Secretary-Treasurer of the Council or designated representatives thereof shall meet
on 8 penodic basis during the term of construction.

ARTICLE 8

8.1 Consistent with the MLAs, the Contractor/Employer(s) shall retain full and exclusive
authority for the management of their operations, including the right to direct therr
work force in their sole discretion. Mo rules, customs or practices shall be permitted
or observed which limit or restrict production, or limit or restrict the working efforts
of employees except that lawful manning provisions in the MLA shall be recognized.

Al CLE9®

WQl RULES
9.1 Work rules shall apply as set forth in the applicable MLA.

ARTICLE 10
JOINT Al [Iv1 !

10.1 The parties to this Agreement shall establish a four (4) person Joint Administrative
Committee. This Committee shall be comprised of two (2) representatives selected
by the District and two (2) representatives selected by the Council. The District and
the Council shail designate alternates who shall serve 1n the absence of designated
representatives for  any  purp contemplated by this Agreement. The Joint
Administrative Committee shall meet quarterily, or at the request of either Party to
this Agreement to review the implementation of the Agreer it and the progress of
the Projects. It shall be the ponsibility of the Coordinator to con e and facilitate
the quarterly meetings and any other meetings requested by the Parties.

10.2 The Joint Administrative Committee shall 3ppoint a Joint Administrative
Subcommittee consisting of one District representative and one  Union(s)
representative for the purpose of convening to confer in an attempt to resolve a

QUSD PLA, page 13
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a. For the purposes of meeting the goals established In Sectlion 15.2 and 15.3, &
Contractor may qualify for up to one-half (1/2) of the goal by employing
Oakland resident apprentices, especially District graduates on non-Covered
work the Contractor is performing at the same time it is working on Covered
Project. In order to re ve such credit, the Contractor must submit request

for off-site credit along with supportive documen such as but not limited
to certified payroll reports to the Coordinator. ¢ it for octher work will be
allowed until the Contractor has received wntten approval from the
Coordinator,

b. For the purposes of meeting the goal established in Section 15.2, District
apprentices hired to perform Covered Project who have graduated and
bec: :journeypersons may continue to be counted towards the goal for the
duration of the Covered Project or until such time as they are lald-off in the
normal course of worker reductions at the end of the contractor's scope of
work, whichever is sooner. In order to receive such credit, the Contractor
must su t request for graduated apprentice ¢ it along with supportive
documentation such  but not limited to certificd payroll reports to the
(¢ rdinator.

15.4. For each Covered Project, a Contractor and/or its subcontractors must hire at least
one {1) Qualifying Apprenti  (as described in 15.6a) for the first one million dollars
{$1 millien) of construction bid value. For each additional five million doliars ($5
million) of construction bid value (beyond the first $1 million), 8 Contractor and/or
1ts subcontractors must hire at least ane (1) additional Qualifying Apprentice.

a. A Contractor shall make 8 good faith effort to maximize the Covered Project
hours for the Qualifying Apprentices and shall report those hours to the JAC
through the Coordinator, which will evaluate those good faith efforts. A
Con tor inot hire more than one (1) Qualifying Apprentices exclusively
for & single trade to satisfy the hiring goals in this section unless approved by
the JAC,

b. A Contractor shall make ali requests for apprentices in writing. The Contractor
shall report the number of Qualifying Apprentices, da  of hire and hours
worked to the Coordinator 85 well as any informatlon about the Contraclor's
hiring efforts. The Coordinator will evaluate such information to determine
whether the Contractor has acted in good falth to comply with this section.

¢. In accordance with the dispatch procedures of the MLAs. each Signatory
Union will be responsible for dispatching/referring District residents as
Qualifying Apprentices t¢  Contractor on 8 prnionty basis if they are available,
capabla and willing to work on Covered Project. If apprentice(s) are not
avallable, 2 Contractor shail be free to obtain Qualifying App  tices from the
District,

d. The Coordinator wili track all Contractor requests for District Qualifying
Apprentices and the Unlon responses to such requests. Copies of the written
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requests shall be provided to the Coordinstor within ten (10) days of request
by the Coordinator.

15.5. The parties to this agreement shall ercise, to the extent of their authorily, their
best efforts tc ruit Bistrict graduates as apprenticeship program applicants, In
coordination w ‘he District, the Unions will conduct outreach activities to recruit
and re qualified District graduates to apprenticeship programs. In addition, The
Unions agree, for the life of this nent, to the annua roliment of no less than
twenty-five (25) District g iua : least ten (10) of whom will enter the ust
Trades. The responsibility of the Distrnict, working with the Unions and applicable
community b Jrganizations, is to maintain, provide and track a list of such
graduates. T District graduates will become part of a pool of Qualifying
Apprentices f¢ Contractor/Employers to draw from for hiring on Covered Project.
The requirements of this Section are in addition to any other goals and requirements
discussed in this Article,

15.6. For purposes of monitonng and compliance with respect to the enrolment
requirements of Section 15.5, the District and the Unions agree to the foliowing
process:

a. e District shall maintain and make available to the Unions a database of
QUSD students enrolled 1n District sponsored construction related academies
and District graduates of those academies. T District graduates must have
graduated from MC3 approved pre-apprenticeship programs. Those would
include, but 1y not be limited to, Cypress Mandela and Rising Sun,. These
District students/: luates shall be referred to as "Qualifying Apprentices” for
the pu  ses of assunng there is an adequate poo! of Qualifying Apprentices
for the Contractor/Empioyers to draw from on each Covered Project.

b. On an annual basis, in January, the Councl! shall submit a Plan for
implementation (Plan) for approval by the JAC. The Plan will include
projections/schedules for new apprentice intakes. It may also include the
Union's commitment to job fairs, financial or human support in tutoring of
District residents for math exam preparation, opportunities for District
residents to enroll in union pre-apprenticeship programs, support of and
particpation in District high school construction academies, etc.

c. The Counci will submit a bi-annual report to JAC on the status of recruitment,
placemen! and ention of District apprentices, including details of outreach
in the District. The reports should be made in person and with a
representative of the applicable JATC present for participation in guestions
and discussion,

d. If the Council is found to be in apparent non-compliance with Article 15.5, the

District may request that the Council to present to the JAC as to why the
goals are not being met..

QUSD PLA, page 22
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e. If the Union fails to meet the goals of the revised Plan, the Coordinator may
recommend to the JAC that the Union be referred to the gnevance procedure
outt 1in Article 11.

f. At any time before referral arbitration, the Unjon will have the opportunity to
make a satisfactory settiement agreement with the District.

15.7.  Sanclions may be imposed for ure to meet, or «  nonstrate "good faith” effort to
meet, any of the goals in this Article. in cases of slleged noncompliance, the issue
may be referred to the JAC for resolution. 1f a r onty of the JAC can make no
resolutior, the issue may then be relerred to the grnicvance procedure of Article 11
(Grievance Procedu for submission to an arbitrator for a final and binding
determination. For purposes of resolution of any dispu  arising under this Section,
the District and the Coordinator shall be considered a party-in-interest with full right
of panticipation in the arbitration proceeding.

ICLE 16
L B \MS

16.1 District and Unions are fully committed to workforce development, promotng local
hiring and growing a p!  ine of future employees who are Oskland residents to work an
District capital projects funded with Oakland voter approved bonds. [n order to achleve
these goals the Parties hereby establishes Lhe Construction and Buiding Trades Pre-
Apprenticeship Program. .

The Construction and Building Trades Pre-Apprenticeship Program is:

a. A pathway similar to the Oakland College & Career Readiness For All Fund, axa
Measure N, in that it wlll create career based learning and real-world work
experiences for Oakiand students;

1. Will offer intensive, individualized support to create conditions for all students to
succeed; and

2. Will ensure that students who are interested in construction and building trades have
the skills and knowledge necessary for Union apprenticeship programs.

The specific goais of the Construction and Butlding Trades Pre-Apprenticeship Program are;
to Increase high school graduation rates, decrease the high school dropout rate, increase
high school students’ readiness to succeed (n college and career and to create a local
workforce to work on District capital projects.

16.2 In order to implement the Construction and Buiiding Trades Pre-
Apprenticeship Program, the District shall:

16.2.1 Establish and fund a Summer Pre-apprenticeship Internship Program and a 3-
year School Year Pre-Apprenticeship Program. The goal ts to create summer pre-
apprenticeships for at least thirty students at workforce development in the Bullding Trades.
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Tha District will actively seek to develcp at least one such program that focuses on gender
equity in the bulilding trades. The District anticipates that there may be more than one
program or pathway that will meet the needs of Oakland students. Annually, for the 2017-
18, 2018-19 and 2019-20, the Superintendent shail attocate $60,000 from Measure ] for the
Summer Pre-apprenticeship Internship program.

16.2 2 The District shail, with the support of the Alame  County Building Trades
Counail, co-sponsor two Building & Construction Trades Career Fairs during each school year
that provide exposure to Oakland students and families. The purpose of the career fair is to
inform students and their famihes about career opportunities in the buiding trades and to
inform student pathway selection and sumn  pre-apprenticeship programs in the building
trades. Thae first career fair shall occur in the Fall of 2016 with the intent of exposing middle
schoel and high schoo!l students to the trades.

16.2.3 - Establish a Workforce Development Fund. The District will require that ali
contractors working under the Project Labor Agreement (“PLA") contribute $.20 per work-
hour perfc  »d under the PLA to a Workforce and Apprenticeship Development Fund
administered by the District with the advice of the Joint Administration Committee of the
PLA. The District shall establish an account for receipt and distribution of the funds. The
Fund shall be sudited annually as a part of the annual bond audit. 20% of the Fund may be
used by the District for the costs of implementation and management of the Construction
and Budding Trades Pre-Apprenticeship Prog ns. No less than B0% of the Fund shall be
used to fund direct work based learning programs and apprenticeships for Qakland
students,

16.2.4. In coliaboration with the Council, establish an Industry Partnership Council
specifically focused on the Building and Construction Tradas to support the successful
implementation of this program including but not himited to:
» Establishing clear commitments for developing student p prenticeships.
+ Selting clear targets and goals for work based learning experiences, apprenticeships,
and student ocutcomes.
s ldentification of key industry standards necessary Lo achieve mastery in key industry
standards
«  Providing feedback on developed curnculum
s Providing feedback on the developed curricuium to support implementation including
practical cases relevant for occupational expertise.
« Reflect yearly on the overall goals and targets that we set the previous year and
track long term trends for student entry into the workfor

ARTICLE 17

Is

17.1 Al Contractor/Employer{s) ag to pay contbutions to the established vacation,
pension and other form of deferred compensation plan, apprenticeship, heaith
benefit funds, and all other contributions established by the applicable MLA for each
hour worked on the Project in the amounts designated in the MLAS of the appropriate
Union(s) and paid in accordance with the MLA. The Contractor/Employer(s) shall not
be required to pay contributions to any other trust funds or other contributions that
are not contained In the published preveiling wage determination to satisfy thelr
obligation under this Article, except that those Contractor/Employer{s} who are
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Cement Masons, Local 300 By
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Electrical Waorkers, Local 598

Elevator Constructors, Local 8

378

iron Workers, |

Laborers, Local €7

Operating Engincors, Loga! 3

Plasterers, Loost 88

Rouofers, Loca! 81

Sheoet Metal Workers, Loosl 104

Sign Display, Local 310

Spnnigder Fittars, Lokl 453

Teamsters, Lol 833

By

By

By:

By

By

By

i

[

U5 PLA, paga 2B

ibit H to Facilities Lease

..- Center Phase 2 Project
DWK DMS 3162001v1

Page H 29



Unitad Association of Journeymen and By
Apprentices Fitting lndustry, Underground
Utility & Landsca;  Local 355

Unitad Association of Steamfittery, By: -
itars, Plumbers, & Gas Fitters,

Lovst 342

Northern Califorr  Car  ters By

Reglona!l Councll (on behall of Carpentars,
Local 713, Carpenters, Local 2236, Lathers,
Local 68L, Millwrights, Locsl 102,

Pile Drivers, Local 34)

District Councli No, 16 Northermn By:
California International Union of

Painters & Alllad Tredes (on behall of

Auto & Marine Painters, Local 1176,

Carpet & Linoleum Layers, Local 12,

Glaziers, Architectural Matal

& Glassworkers, Local 169,

Painters & Tapers, Local 3)
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E-mail and/or Fax Motor Carrier (CA} Permit Number

OUSD PLA, page 31

Exhibit H to Facilities Lease Page H 32

1e Center Phase 2 Project
DWK DMS 3162001v1



P ENTF™ ™77

v
bed

2 N e

LOCAL ~*"=" = :
¥
Attached is the District’s Bc n rative Regu ior onits Loc ,
Small Local and ! 1all Local interprise Program applicable to
id.

this Project, which Develop

PageI1

Exhibit I to Facil es Lease
The Center Phase 2 Project
DWK DMS 3162001v1



OAKLA}M UNIFIED SC] OOL D 5.RICT

Board Policy
BP 7115

Capital Program / Construction Related Local, Small Local and Small Local Resident Business
Enterprise Program ¢ 2014 L/SL/SLRBE)

Background

In order to provide economic opporhumuty for its residents and businesses and stimulate economuc
development, the Oakland Unified School District (' Distnct”) implemiented in December of 2008 a
program that has directly impacted how public funds are spent. The 2008 program. commonly referred
to as the Local. Smll Local and Small Local Resident Business Enterprise Program (2008
S:SL/SLRBE} has proven to be a great success, stimulating economic development through the support
and empowerment of the local community, especially groups that have historically been placed at a
disadvantage. The District’s primary goal under the 2008 L'SL'SLRBE was to partner with the local
commuuty and demonstrate its leadership by harnessing local resources 1n order to acheve maximum
local benefits.

The 2008 L'SLSLRBE established a twenty percent {20%) mandatory local participation requurement
on all District contracts and professional  dce agreements, The ensuing vears have demonstrated
that the Program was an overwheliing success. most particularly on District construction projects and
construction related profession  services agreement, demonstrating that there 15 more than sufficient
capacity among Ookland construction industsy businesses to increase the mandatory participation
thresholds for construction related solicitations.

District Policy Effective Februmy 1. 2014

Therefore. the District amends the 2008 L/SL'SLRBE (2014 L:SL'SLRBE) to requure fifty percent
(30%) mandatory local participation on all District capital progran ; construction related contracts and
professional service agreements.

There 15 a fifty (30) % muimunum participation requirement for all fomnlly bid public works
construction contracts over $45.000' and formally solicited construction related contracts professional
services contracts. inchidmg. but not hmited to. arclutects, construction masagers. mspectors. testing
labs and geotechnical engineers, over $84.100°. All wformal construction contracts below $45.000
and all informal construction related professional services contracts below $84.100.00 will mclude
outreach to certified local finms such that a nummum of three local certified finms are mclnded w the
solicitation.

“The Dizmict w2t the alternative bidding procedures of the Cahfornia Unsform Public Consmuction Cott Accounnng Act.
Pub {onnact Lode, § 22000, et seq., the "CUPLCAA™

* Subject to annual increazes pwiuant to Public Contract Code 2011 1(a)
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Emereency Cor-—----

L'SL'SLRBE businesses will be given first prionty m the performance of emergency work as defined
i Public Contract Code section{s) 22000-22045 which formulates and establishes procedures for
bidding. contracting, and purchasing goods and services under the Califorma Uniform Construction
Cost Accounting Act.

Compliar -~ **~=*~ring an¢ ™~-~~"=~~

To ensure compliance with the program the contractor or consultant shall provide records upon
request and permu! the District to review all pertinent records and docunents of the contractor and
subcontractors. The contractor or consultant shall provide a copy of all subconiractor agreements.
purchase orders andvor other verification of the total amount to be paid to each subcontractor. supplier.
etc.. prior to commencement of work,

-v~iling Wages

State prevailing wage rates apply to ail public works contracts as set forth i Labor Code Sections
1720, 1720217203, 1720 4, and 1771, Workers emploved on construction. alteration or demolition
projects in Califorma that use public fimds are paid the prevailing wage

Local S-h~neeanrine Quireach

To ensure full disclosure of contracting and st ntracting opportiumties available through the
Oakland Unified School  stnict. each of the Distnct’'s awarding depariments must post contracting
opportinaties on the Distrct’s website.

The District s m collaboration with the City of Oakland Office of Contract Comphoance &
Employment Services. which mamntains 3 list of cers~~ for profit and not-for profit businesses and
organizations. The list 1s divided by trade or profession and wcludes contact mfonmation as and 1f the
certification type is erther Local Business Enterprise (LBE) or a Smalt Local Buswess Enterpnise
(SLBE). In addition. the District. through its Local Compliance € er, mamtamns a 1st of Small
Leocal Busmess Enterprises (SLBE's) which are also owned by residents of Citv of Oakland (SLRBE).
Each agency conducting a construction related solicitation is required to obfain responses from
certified firms appropriate fo the nature and scope of the particular solicitation. Upon request. mathng
11sts of certified finns.

See Adwinistrative gulation 7113

1:29:14
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OAKILAND UNIFIED SCHOOL DISTRICT
Administrative Regulations
AR 7115

Capital Program / Construction Rel d Loc ! all Local and Small Local Resident Business
Enterprise Program ( 2014 L/SL/SLRBE)

Background

In order to provide economic opportunity for its residents and businesses and stunulate economic
development. the Oakland Unified School Distriet (“Distriet™) implemented in December of 2008 a
program that has directly mipacted how public finds are spent. The 2008 program. conunonly referred
to as the Loc  Small Local and Small Local Resident Business Enterprise Program (2008
S/SL/SLRBE) has proven to be a great success. stimulating economic development through the support
and empowennent of the focal community. especially groups that have Iustorically been placed at a
disadvantage. The Distriet’s prnmary goal under the 2008 L/SL/SLRBE was to partner with the local
conmmmity and demonstrate its leadesship by harnessing local resources in order to achieve maxinunn
local benetits.

The 2008 L/'SL/'SLRBE established a twenty percent {20%) mandatory local participation reginrement
on_all Distiiet contracts and professional service agreements. However. following miplementation of
the 2008 I./SL'SLRBE. the ensuing years have demonstrated that the Program was an overwhelnming
suecess. most partienlarly on Distriet construchion projects and constrnetion related professional
services agreement, demonstrating that there is more than sufficient capacity among Oakland
construetion industry businesses to increase the mandatory participation thresholds for construction
related solicitations.

District Policy Effective February 1, 2014

Therefore. the District has reselved fo amend the 2008 L/SL/SLRBE (2014 L/SL/SLRBE) to
require fifty percent (50%) mandatory local participation on all District capital program /
construction related contracts and professional service agreements. The Amended 2014
L/SL'SLRBE program still provides for preference points on construction related professional services
contracts and bud discounts on construction contracts, (up to 5 pomls or 3%9) as the proposer’s level of
focal, small local and small local resident business participation increases.

There 15 a Ofty (503 %0 mimmum participation requirement for all formally bid public works
construction contracts over $45.000! and formally solicited construction related contracts professional
services contracts. including. but not limited to, architects, construction managers, mspectors, testing
labs and geotechnical engineers. over $84.100%. All informal construction contracts below $45.000
and all mfonmal constiwction related professional services contracts below $84.100.00 will mclude
oufreach to certified local firms such that a nunimum of three local certified fums are mcluded m the
solicitation, Specifics of the new policy are detailed under the “Program Guidelines™ section below.

! Please note: The District uses the alternative bidding procedures of the California Uniform Public Constraction Cost
Accounting Act.. Pub. Contract Code. § 22000. et seq.. the “CUPCCAA™.
2 Subject to annual increases pursuant to Public Contract Code 20111(a).
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Verified Results of the 2008 L-SL/SLRBE Programn
Since 2008, the quantifiable impacts of the Program include:

* Increases in the munber of Oakland certified businesses particpating 1 Dhsirict
construction contracting projects and construction related professional services agreenents;

» Increases in the circulation of local dollars within the Oakland commmumty and
revitalization of Oakland’s econonuc base through remvestment of Geneml Obligation
bond dollars: and

» Increases m the development and capacity eshancement of Oakland certified businesses.

The Amended 2014 L'SL/'SLRBE continues to provide economic opportunity to local residents and
businesses by supporting local econonmic development while paying competitive prices for
construction related goods and services.

Par:’

Definitions

1y Availabilicy - The number of certified L'SL/'SLRBE firms. by trade. ready and willing to compete
for work within the District’s geographical boundaries (interchangeable with that of the City of
Oakland).

2y Commercially useful function - The business is directly responsible for providing the matenals.
equipment. supphes or services to the Disinct as required by the solicitation or request for quotes.
bids or proposals.

3) Conmactor/Consultant’Vendor - The individual. parmership. corporation, joint venture or other
legal entity entening into a contracfual agreement with the Distrct.

4) Dealer - A finm that owns, operates, or maintamns 3 store. warehouse or other establishment m
which the materials or supplies required for the performance of the contract are bought. kept
stock. and regularly sold to the public in the usual course of business. To be a regular dealer. the
fim must engage in. as s principal business. and in its own nanie. the purchase and sale of the
product m question. A regular dealer in such bulk items as steel. cement. gravel stone and
petralewn products need nod keep such products 1 stock, if 1 owns or operates distribution
equipment. Brokers and packagers shall not be regarded as manufacturers or regular dealers.

3y District — Refers to the District’s geographical boundaries which are interchangeable with that of
the City of Oakland. Depeading upon context. reference to District may also include the Qakland
Unified School District. its Board of Education. Superintendant and other authonzed
represeniatives.

6) Emergency Work - A public works contract awarded because of ummunent danger (e.g. fires.

floods, earthquakes) or unmediate threat to the health, safety and welfare of Oakland residents and
meeting the Distnet’s legal requirements for waiving normal biddmng procedures.

Page 2 of 17
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7y Fixed office — A fixed office 15 dedicated office space. owned or leased by the local business. in
an established. non-portable building where regular work pertinent to the contract 15 conducted.
For small local business certifications. the fixed office shall be the prumary business location of the
business. For small local business and small local resident business certifications. a residence may
qualify as a fixed office provided that aff the following condittons are met: (a) the business
conducted 1 he restdence complies with all applicable Citv of O nd zoning regulations
relating to Home Occupations: and (b) the residence is the primary business location of the
business and contributes not less than 31% of the gross receipts of business. A fixed distnbution
point 15 a non-portable warehouse or an outaade shipping vard owned or leased by the local
business, where shipping. receiving and the owner and emplovees regularly and exclusively
conduct distnbution of goods and commeodities on behalf of the busmess.

8} Informal professional services contracts ~ For puposes of establishing a threshold for
determining the application of the L/'SI/SLRBE Program only. informal professional service
contracts are valued at or under the current vear's threshold arsuant to Public Contract Code
Section 20111(a). (For 2014 the threshold 15 $84.100.00. supject to annual adjustments). For
urformal professional services contracts, 75% of the work shall be awarded to small local firms or
small local resadent firms.

0} Local Business Enterprise (LBE) — An Oakland business (aj with a substantial presence i the
Distnict’s  geograpiuc boundarnies (b) fully operanonal for 12 consecutive months and(c) a valid
business tax certificate.

10 Local Cerdfied Trucker — A business. locally owned and operated within the Distnet’s
geographic boundaries. engaged m transporting goods on trucks to or from a specified location and
holds a valid certification as a trucking contractor,

11yLocal Manufactwrer - A firm that o tes or maintains a factory or establishment located within
the District’s geographic boundanies that produce on the premuses the matenals or supplies
purchased

12) Public works contract - Any construction. alteratton. demolition. or repair work done under
contract and paid for in whole or in part with public funds.

13y Size Standard - One facter used to detemune a small busmess The Distnict follows the Size
Standard unlized by the Ciry of Oakland’s certification process.

14) Swall construction contyacts - For purposes of establishung a treshold for defernmung the
application of the L SL'SLRBE Program onjy. small construction contracts are valued at $45.000
and under. For informally td small construction contracts. 75% of the work shall be awarded to
small local or smail local resident firms,

153 Small Local Business Enterprise (SLBE) —A business that () meets the Size Standard set by the
Citv of Oakland for small businesses: (b) 15 an independent business headquastered m the Distriet's
geographical area: (c) has a substantial presence witlun the Distnet’'s geograpluc boundaries: (d) 15
a full operation conducting busmess for af least 12 consecutive monihs. and: (e) holds a vahd
business 1ax certificate
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16) Small Local Resident Business Enterprise (SLRBE) —A business that (a) meets the Size
Standard set by the (ity of Oakland for snull busigesses: (b) is an independent business
headquartered 1n the Distnict’s geographical area: (¢} is wholly owned and operated by persons
whose principal place of residence 13 located within the boundarnes of District’s ger aplucal area:
{d) 15 a full operation conducting business for at least 12 consecutive months. and: (¢} holds a valid
business tax certificate.

17) Subcontractor/Sub-consuleant - The individual. parfnership. corporation or other legal entity that
contracts to perform part of or all of the obligations of another s contract,

18) Subsidiary/Affiliate - Part of a larger company with national offices located in other cities outside
Oakland. and controlled by a home office or headquarters outside Oakland.

19) Substantial Presence — A fixed and established place where work is camried on of a clerical.
adnunistrative. professional or production nature directly pertinent fo the business being certified.
A temporary location or movable property or one that was established to oversee a project such as
a construction project office does not qualify. Businesses with offices both within and outside of
the District that seek certification as a focal business must demonstrate the existence of a bona fide
local office in accordance with the followwg cxtena:

a) ™ ependent Office Site: The local office can and does function as an independent office site,
1me loc  office 15 not merely a sham operation set up by a non-local business for the purpose
of gaining L'SL SLRBE cenification;

by Fixturer <~ ™ “yment: The local office contains all fixtures andior equipment. nchuding tant
not limuiea to. as appropnate. computer(s) software. copy machine(s). furnifure, velicle(s).
tools. appliances andior machinery necessary 1o operate the buswness for wiuch the certification
15 sought;

¢y 7 The local office contains all space necessary to operate the business for which
ceruncation is sought. ncluding but not linuted to. as appropnate. office space, warehouse
space. parking. vard area and or shop area;

d) Dedicate* ™-— -~ The local office must be the main office for assigned personnel who
conduct a rua range of the business’ activities out of the local office tncluding but not lunited
to. as appropnate. professional. clerical andror administrative staff assigned and dedicated to
the local office as necessary to operate the business for which ceriification 15 sought:

e) Daily Function: The local office functions on a daily basis. or a regulag basis as otherwise
appropriate. providing all services to operate the business for which certification is sought,

20) Tier - The level of the relahonship between the prune contractor and subcontractors, or behween
subcontractors,

21y Waiver - An wtentional achion by the Board of Education. excusing a contractor or a department
from adhering to and or complving with a Distnet policy,

Pyogram Requi~ -~ 15
There 15 a 50°% minumum participation requirement for all construction contracts over $45.000 and all

construction related professional senvices contracts over $84.100. (Subject to annual increases pursuant
to Pubhc Contract Code section 20111(a}) All construction contracts below $45000 and all
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professiomal services contracts below $84.100.00 must mclude outreach to certified local firms such
that the respondent can demonstrate that & minimum of three local certified firms were iacluded in
the solicitation.

The 50% local business participation requirenient must be met with 3 maximum participation of 25%
for Local Bu 255 Enterprises (LBE) and a minimuin participation of 23% for Small Local and Small
Local Resident Business Enterprises (SLBE - SLRBE). Any percentage combmation of SLBE's and
SLRBE my be used to calculate the full 50% requirement. In the case of constnuction projects where
trucking 1s warranted. 50% of the total frucking dollars must be allotted to certified (Oakland) Local
Truckers.

Prior to the issuance of a formal mnatation for bid. the District shall mswre that there are at least thuee
cerfified businesses listed in the mdustry. trade or profession that constitutes 2 major category of work.
If at least three L'SL/'SLRBESs are not certified. then the requiremient may. subject to the discretion of
the District, be waived. or the 50% requirement may be re-set from 50 % all the way to 0%, depending
on the particular carciunstances at tinie of bid,

The District’s awarding authonty shall request an availabihty analvsis if there 15 reason to believe that
the availablity of certified fioms will not satisfy the 0% requirement. The request must be tade 1
time for completion prior to issuing an invitation for bids. request for proposals or any other
sohatation.

Contractors are required to submit a completed Subcontractor Listing on the form provided by the
District with the bid solicitation. The Subcontractor Listing provides the District with a formal list of
subcontractors. ihe trade or service area to be provided. bid amounts and certification status on
busumesses that will be used on the project.

The Subconiractor Listing will be used by the District to calculate the level of certified local business
paticipation. Unless a requirement 1s waived due to limited availability. the determnation of
responsive and responsible will include meeting the 30% nmuinunum participation requirement.

For purposes of determuning that the 30% LSL/'SLRBE business participation nupimum 15 met and 15
valid. the District s cusrently uhlizing the cerification process. as amended i 2012, developed by the
City of Oakland pursuant to 11s Local and Small Local Profit and Not for Profit business Enferprise
Program

Eacli prime or lead contractor 15 urged to ebtawm. from each certified subcontractor. a copy of either the
certification lefter or cerficate ssued by the City of Oakland. The certificanion letter and certificate
include the certification pumber and date of expiranon.

Certifications must be current and valid pnior to the submittal due date 1n order for the local
patticipation to count toward meeting the 50% businesses pamticipation requirement. Certification
status 15 confirmed during the compliance evaluation process.

Bid discomnts are avarded for every 10% of additional contract dollars attnbutable to certified fimms

over the 50% nuunmum threshold requurement for responsive bids, No more than fve percent {(5%) 1n
additional Lid discounts or three (3) additional preference pomts may be eamed.
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=~ -taiping Particiy ~*'~1

incentives are earned based on the level of participation proposed prior to the award of a contract.
Once a project begins, it is important to achieve and maintain the participation for which incentives
were earned, Prime Contractors and consultants must maintain the L/SL/SLRBE percentages
indicated at the time of a contract award and throughout the term of the contract.

Should the prime contractor or consultant fail to maintain the L/SL/SLRBE participation listed at the
time the contract is awarded; the District may impose a penalty equal to the amount that should
have been awarded to the listed L/SL/SLRBE businesses, and/or may stop the work upon approval by
the full Board of Education. The Prime contractor shall be afforded the opportunity to request a due
process hearing before the assessment of penalties and/or any decision to stop the work,

if the District modifies the original scope of work, the contractor must make reasonable efforts to
maintain the time of bid L/SL/SLRBE participation for which incentives were earned. If change orders
affact only one discipline, staff may use their discretion to allow adjustments to L/SL/SLRBE
percentages for the change order portion of the work. Upon request, District staff will help firms to
determine methods of maintaining percentages.

Cathesogtion of Listed Subconty - T ¢ 5 ity Ty

Unless otherwise specified in the contract documents. and in accord with Califorma law, Prume
contractors who have entered mto a contract agreement with the District cannot substitute a listed
subcontractor, including any listed L/ST/SLY used to meet pasticipation requirements, without
prior approval of the District.

The District will grant substitution of a listed subcontractor on the followimng conditions:

1. A written statement from the histed sub contractor agresing to the substitution,

2 When the listed sub contractor has given a reasonable opporhuiity to execule 3 contract. yet

fails to. or refuses to execute a w1 contract when such written confract 5 based upon the

District's conditions and scope of work,

When a listed sub contractor becomes insolvent.

When the listed sub contractor fails or refises 1o sansfy contrachial agreements,

. When the listed sub contractor fails to mee! contract insurance requisements. or

. When the District or the duly authonzed officer deternuines that the work performed by the listed
sub contractor is substantially unsatisfactory. or nof in accordance with the contract agreement or
that the sub contractor is substantially delaving or disrupting the progress of the work.

LU S V)

>

Prior to the approval of the prime consultant request for substitution. the District shalf give notice. w
writing. to the listed sub contractor. of the Prume contractor’s request for substitution and or the reason
for such request. The sub contractor who has been so notified shall have five (5) working days in
which to submit to the District wriften objections to the substitution. Failure to file such wntten
objection shatl constinute the sub contsactor's consent to the substiuhion

If wntten objections are filed. the Distrnict shall give wniten notice of 2 hearing date to the prune and

sub contractor within five (5) working days. At the hearmg. the pnme and sub contractor will present
therr cases and the Heanng Officer wall make a detemumahion
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Emergency Contracts

L SL/SLRBE busmiesses will be given first prionity w the perfonnance of emergency work as defined
in Public Contract Code section(s) 22000-22045 which formulates and establishes procedures for
bidding. contracting. and purchasing goods and services under the Califormua Uniform Construchion
Cost Accounting Act.

Cowplian-- ™ *onitori ' Penaldes

To ensure compliance with the progranm. the comiractor or consultant shall provide records upon
request (witlis ten calendar days) and pernuit the District to review all pertinent records and documents
of the confractor and subcontractors. The contractor or consultant shall provide a copy of ail
subcontractor agreements, purchase orders andfor other venfication of the total amount fo be paid to
each subcontractor, supplier. etc.. prior to cor  iencement of work. A penalty of one percent (1%6) of
the confract amount or one thousand doliars ($1.000) per day {whichever is less) may be applied if
records or docu  afs are not provided within the specified time. The District shall deem such refusal a
material breach of contract. s which case the District py temnunate the contract andsor stop the work
unhl compliance is met In addition. the conwractor or subcontractors may be debarred from
participating in future District contracts for a peniod of six months to five vears. and may lose
certification.

The subcontractor’s progress payment report must be subnutied with each progress pavment i order
for the progress payment to be processed Also. prime contractors andqer prume consultants will
provide the District with executed copies of ifs subcontractossub consulfant agreements to venfy
dollar amounts stated for all L’ SL/SLRBEs. Contractors must also provide information with each
progress payment indicating pavments made to L'SL/SLRBEs in order to receive subsequent progress
payments.

Prevailing ™" -es

State prevailing wage rates apply to all public works contracts as set forih in Laber Code Sections
1720. 17202, 1720.3, 17204, and 1771 Workers emploved on construction. alteration or demolition
projects in Cahformia that use public fimds are paid the prevaihng wage. which 1s the basic hourly rate
the mayority of workers in a particular craf} or classification earn. The prevailing wage also 13 based on
the locality and nearest labor market, The California Department of Industnial Relations. (Divisions of
Labor Statistics and Research) anmually detenmines prevailing wages and may be reached al
www dis ca.gow:DLSR P

The Prune contractor shall clude w its contracts with us sub contractors. requirements that is sub
contractors” emplovees and thetr subcontractors” employees shall be compensated in an amount no less
than the general prevailing wage rate of per chem wages pursuant to the California Labor Code
Sections 1770, et seq.

The prevailing wage requirement will be momtored and enforced by the Distnct 1 accordance with
state law . In addition to any other nghts prowided by Cahfornia law o recover compensation, a worker
that has beea paid less than the prevading wage rates shall have a night to comumence an achon or
proceeding against the employer of the worker for the difference between the prevailing wage rates and
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the amowntt pard 1o such worker for each calendar day or portion thereof for which the worker was patd
less than the compensation required to be paid under the provisions of this agreement.

Local Subcontracting Qutreach

To ensure full disclosure of contracting and subcontracting oppormumities avatlable through the
Oakland Unfied School Distnict. each of the Disinct’s awarding departments must post contracting
opportumties on the District’s website, www.onsd.org

The Distnict §s i collaboration with the City of Qakland. Office of Contract Compliauce &
Employment Services, which maimtains a list of ¢-=“led for profit and not-for profit businesses and
orgamzattons. The list 1s divided by trade or profession and wuncludes contact informatnon as and if the
certification type is either Local Business Enterprise (LBE) or a Smail Local Busiess Enterpnise
(SLBE). In addition the District. through its Local Compliance Officer. maintains a list of Small
Local Busmess Enterprises (SLBE's) which are also owned by residents of City of Oakland (SLRBE).
Each agency conduching a construction related solicitation 15 required to obtamn responses from
certified finms appropniate to the nature and scope of the particular sohcitation. Upon request. mathng
lists of certified firms.

Joint Ve~ Aoreements

A business that is bidding or competing for District construction related contracts may assoctate with a
certified Small Local or Small Local Resident business to compete for contracts as a joint venfure, and
thereby meet the mandatory participation requirements of the L/'SL/'SLRBE pelicy. (The association of
a Local Business Enterprise with a non-local business will not qualify as a jount venture under tius
Program however, an LBE that associates with a SLBE or SLRBE will receive an additional 2% - 2
pomnt preference over a non-local / SLBE/SLRBE joint venture association.) A joint venture should be
behween nwo entities with the same discipline or licensing  as required by the awarding department.
Approved Jomnt ventures will receive up to the maxmmum bhid discount credit on construction and
professional services contracts. as detaded 1 the Program Incentives Section of this Policy. above.

The parties must agree to enter o the relationstup for at least the life of the project.

Basic Elem - ~fthe Joit = 'zreement:

A Jout Venrire must sobmit a soun Venture Agreement two weeks prior o the bid due date.
Each agreement must inclde, but not linuted to the following:

Detailed explanation of the financial contribution of each partner:

List of the personne! and equipment used by each partner.

Detailed breakdown of the responsibilities of each partuer:

Explanation of how the profits and losses will be distributed:

Description of the bonding capacity of each partner: and

Management of incentive fees available for any one of the partners (if mv).

[~ VTR P

: T

Commerciaily Usefid Famciio ™ ™ formed by J-- “mnre Parmers.

Each JV partner nwist perform a “comunercially use nmction” as that term 13 defined herein. A
SLBE/SLRBE that relies on the resources and personnel of a non-SLBE/SLRBE finn will
not be deemed to peyform a "commercially useful function™
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Joing Vee License Reguiremenss: Each jomt venture partner nuust possess licenses
appropnate for the discipline for which a proposal is being submitted. If a jomt venture 1s
bidding on a single trade project. at the tune of bid subnuttal. each of the joint venture partners
must hold a Jomnt Venture License (or demonstrate that a Joint Venture License application 15
pending with the Contractors State License Board) and possess the requsite specialty license
for that trade bid.

Delinearion of Joint Venmre Work:

The SLBE/SLRBE partner must clearly define the portion of the work it will perform dunng
the project. This work must be of the similar type of work the SL/SLRBE partaer performs in
the normal course of 11s own business. The Joint Venture Apreement must specify the project
bid items to be perfonmed by each individual joint venture parmer. Lump swn joint venture
pasticipation 15 not acceptable.

Responsibilities of the SLBE/SLRBE Joint Venture Partners.

1. The SLBE/SLRBE parmer must share in the ownership, control. mmanagement
responsibilities, risks, and profirs of the joint venture in propoerton with level of
participation in the project:

The SLBE-SLRBE partner must perform work that is commensurate with ifs experietice.
The SLBE/SLRBE partner must use its own employees and equipment to perform 115
portion of the project

T

- %

Application of Bid Discownts for Joint 17—+~ *sreements

To be eligible for a bid discount, at the rume o1 bid submuittal. each joint venture partner nust
hold a Jomt Venmure License (in the case of construction contracts only. successfully
demonstrate that a Jomt Venhwe License application is pending with the Contractors State
License Board) and each must have the license that 1s appropniate for the project as required in
the contract document of the contract award authonity.

Orher Jomt Tennre C - “*ions

The District's Facilines Director or designee must first approve the SLBE'SLRBE Jomt
Venture Agreement before the jomnt venture is eligible for bid discounts. Any changes must
also receive the prior approval of the District’s Facilines Director or designee. In addition 1o
any other information required by conditions spectfied herem each SLBE'SLRBE joint ventuse
must provide upon request, cancelled checks and any other financial records to the District

Additional Considerations

Prime contractors shiall not impose any tnreasonable additional cnferta on subcontractors that are not
required by the District.  Any demand on an L'SL'SLRBE subcontractor that would change the way
the subcontractor does business will be deemed unreasonable. The prume contractor shall not
selectivelv mpose critena upon local certified businesses that are not applied to other business 1n
sinular contractial relationships wath the prime.

All bids submitted shall be made available to the public upon bid opening as required by the Public
Contract Cede
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Part JI.

Certificat~—

The following 15 the certification process utilized by the City of Oakland, It 15 pnnted in 15 entirety.
adopred without modification and wncorporated by reference into the Qaldand Unified School District’s
Local Business Policy. The Board of Education reserves the right. as deemed appropriate. to develop
the District’s own. independent certification process. which shall supersede the City of Oakland’s
critenia. In addition. the District shall adopt a proof of residency process (similar to that used for
enrolling students m Oakland Umified School District schools) to venfy that the entenia for Small
Local Resident Business Enterpnise certifications are met. (A st of documents that wall be required
by the District as proof of residency can be found at the end of tlus Part 1)

Cirv of Onkland Certification Criferia
The City of Oakland now certifies both for-profit and not-for-profits operations. Certificahion criteria
apply to both for profit and not-for-profit organizations.

1. An established operathon located and doing business or operating watlun the geographical
boundarnes of the City of Oakland.

2. Fully operational for at least twelve (12) consecutive montlis pnor to applying for
certification.
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3. A vahd City of Oakland Business Tax certificate issued no less than fwelve (12) months
prior to applying for certification.  All pavinents must be cusrent and the cestificate must
reflect the address of the local busuiess.

4. A fixed office that yeflects a substantial presence mn the geographical boundanes of the City
of Oakland, Post Office boxes, temporary locations. and moveable work sites will not
establish status as a local business. In the case of truckang firms. the truck mventory must
be focated within the city hnuts. A fixed office 18 a dedicated office space. owned or leased
by the local business. in an established, non-portable building where regular work pentinent
10 the comtract 15 conducted. For SLBE certification. the fixed office shall be the pnmary
business focation of the business. A residence may qualify as a fixed office provided the
followng conditions are met: (1) the business conducted in the residence complies wath
Oakland Zomng Regulations relating to Home Occupations: and (b) the residence 15 the
prunary business location of the business and coniributes not less than 51% of the gross
receipts of business. A fixed distribution point is a non-portable wareliouse of an outside
shipping vard owned or leased by the local business. where shipping. recewving and the
owner and emplovees regularly and exchwsively conduct distribution of goods and
commodifies on behalf of the business,

5. The owner or emplovees (person hired and paid directly by the local business to conduct
work solely on behalf of the business at its fixed office or distnbution point) shall be
avaifable during nonmal opemting hours.

6. A LBE'SLBE must comply with all applicable Federal. State and local regulations,
inctuding. but not Jinuted 1o the Citv of Oakland Zoning Regulations.

7. Alltaxes, fees, permit fees, and fines shall be cument.

8. Upon request by the Cuy's certifving officer. a LBE/SLBE nusst possess and make
available for inspection the following documentation citing the Onkland Lusiness street
address:

Executed (1 e. signed by all parties) copies of pasticurrent contracts;

Oakland Business Tax Certificate and federal tax identification number:

Executed lease or other wnitien agreement for occupancy of the Cakland office:
Businiess cards and LUitihity bills {including but not lumited to welephone. gas. electne.
or water bills)

oo w

Q. A business requesting centificatton shall supply the ity with all such additional
wformiation. as the Cify may deem relevant to make a determination on 1ts eligibility for
certification. The City may wish to review additional decuments that may include. but may
not be linuted to

Conunercial advertising
On-site signage

Letterhead

Previous Lease Agreements
Marketing matenals

poan o
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£ Listing i the telephone book

10. Smiall local businesses nst present or make available copies of federal tax returns showing
gross revenues for the three most recent fiscal years m order for the City to defernune
compliance with established business size standards.

C-—fication ™ v Standa~"-

O-=~"1p and Con*-* for Small Lo-~* ™~"~~3s Enterp~-~

‘1ne ronowing stancaras shall be usea vy me City to derermine if a firm 15 owned and controlled by
one of more owners or busmesses and ehigible tor certification as a Small Local Business Enterprise:

1. An ehgible small local business shall be an independent business. The ownership and
control of the SLBE shall be real. substantial and contimying and shall go bevond the pro
forma ownershup of the finm as reflected in 1t ownesslup documents.  The snwll local
business owner shall emoy the customary mcidents of ownership and shall share in the risks
and profits commenswrate with their ownership interests. as demonstrated by an
exanunation of the substance rather than form of armngements. Recognition of the
busiess as a separate enfity for 1ax. corporate or local status purposes 15 1ot necessanly
sufficient for recognition as an SLBE. In determuning whether a potential SLBE 15 an
independent business. the Citv shall consider all relevant factors. mcluding the date the
business started. the adequacy of its resources for the work of the contract. and the degree
1o whach financial. equipment leasing and other relationships with non local fims.

2. The owner{s) of the small local busmness must also possess the power to direct or cause the
direction of the management and policies of the finn. Also. the owner shail make the day-
to-day. as well as major decisions on matters of management. policy and operations, The
firm shall not be subsect to any formal or informal restrictions. which hmut the customary
discretion of the owners, There shall be no restrictions that would prevent the local
business owners. without the cooperation or vote of anv non-local owners. from making a
business deciston of the firm. (1.e. bylaws provisions. partnership agreements or charter
requiremnents for cumulative voling rights)

e Where the actual management of the firm is contracted out o mdividuals other than the owners.
those persons who have the uilimate power to hure and fire the managers are. for the purposes of
this part. considered controling the business.

» The contnbution of capnal or expertise by the local owser(s) 1o acquire their interests in the firm
shall be real and substantial

o Newly formed firms and finns whose ownership andror control have changed since the date of the
advertisement of the contract are closely scrutinized to deternuge the reasons for the tumng of the
formanon of or change w the fim

* A previous and'or contimung emplover-emplovee relationslup between or anong present owners

are carefully reviewed fo enswe that the emplovee-owner has management responsibilities and
capabulihies.
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s Anv relationship between a SLBE and non- SLBE. wluch has an interest in the SLBE. 15 carefully
reviewed to detemune if the interest of the non-SLBE conflicts with the ownerstup and control
fequirenients.

e SLBEs will be considered bona fide if the ownership interests are real and continuing, and not
created solely to meet the City goals for SLBES participation. The SLBEs included w the contract
nuist perform conmumercially useful services andior supplies and not merely act as a passive condint,
In the event the City has reason to question the ownerslup of SLBEs. the burden of proof is on the
claimant andor contractor to provide documentation to substantiate the SLBE business enterpnise
stams.

Size Standz - - “-—-" Businesses

The City has established a size limit in order to set forth critena and define small local businesses. In
makug the detemunation relative to size. the City will use thirty percent (30%) of the United States
Small Business Admimstration’'s Small Business Size standards. Size 15 based on gross revenues
realized by the finn for the three most recent fiscal years that the firm is doing business.

LBE/SLBE (- ~~tion Process

Step 1 — The Application: Down load Applications from the web site maintaned by Contract
Compliance & Emploviment Services (CC & ES). From Oaklandnet.com. select Contract Compliance
on the "go to” link. Requests for certification apphcations can be made by phone, facsinule.
electronsc mail 1n writing or w person. When submutting the application. remember 1o attach a copy
of the most secent Busi s Tax Certificate and have the application notanzed. If you are applying as
a small business. attach the last three most recent business tax retums.

Step 1 — The Review Process: The City of Oakland employs a three-tier certificalion process as
standard operating procedure.  Tins process 1s used o deternune the degree of difficuity and tune
necessary to complete the review

v" Tier I - The application. upon review Ly stafl. is complete and accurate, and requires no further
action. Analysis. recommendation and notification as to the status of the application to certify or
denv cerification will be conducted within 10 workuing davs Tier [ applications are typically LBE
re-certifications

v I "1 - The application. upon review by staff. requires additional informatton (e.g. application
wwormation 15 incomplete or requires clanfication. supporting documents nussing. etc.) If the
application 15 incomplete. additional documentation will be requested and must be subnutted
within 10 woerking davs. Analysis. recommendation and netification as to the status of the
application to cernfy or deny certification will be conducted witlun 10 working davs.

v Tier 1T - The apphication. upon review by staff. necessitates a desk andit and site visit. The desk
audit and site vistt will be conducted witlun 15 working days. All parties are asked to cooperate
fully with the wvestigation.  Failure or refusal to furmish requested information or failure to
cooperate voids the application. If the audit and review results m a satisfactory determination
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analysis. reconumendation and notificanon as to the status of the application 1o certify or deay
certification will be conducted within 10 working days after the site visit

During the process of centificanion. the (ity may review any documentation or information it deems
necessary to detenmine whether the applicant meets the definition of a local busmess set forth in the
section 2.01 of this document.

To ensure complete and accurate deternunation in a timely fashion. it is requested that all potential
LBE/T™ 7 panticipants subont an appiication for certification a numnwm of three (3) weeks prior to a
bid opening or submittal of a proposal. In order to receive LBE or SLBE credit for listed
subcontractors and suppliers certifications must be complete and existing at the date and time of bid
opening or submittal due dates,

Certification with another agency  es not constitute certtfication with the City of Oakland. The City
reserves the right to approve LBE/SLBE status from other government or City agencies. Firms of
individuals who koowingly subnst false information conceming their LBE'SLBE business status are
subject to action or actions for fraud under the State and Federal False Claims Act and will be debarred
from bidding on future City work for a period of three (3) vears.

Oth¢— -~ -*"-—1tions

In addition to the above the City shall give special consideration to the followmg circumstances in
deternuning eligibifity:

o Newly formed firmis and finns whose ownersiup and-or control have changed since the date of the
advertisenient of the confract are closely scrutimzed to deternune the reasons for the timing of the
formation of or change in the firm.

e Previous and‘or continning emplover-eniplovee relanonships between or among present owners are
carefully reviewed to ensure ihat the emplovee-owner has management responsibilities and
capabilities.

¢ Auy relationship benween an LBE-SLBE and a business that s not an LBE/SLBE. which has an
interest in the LBE, is carefully reviewed to detenmine if the interest of the non-LBE conflicts with
the ownership and control sequirenients.

e A jout venture is eligible for centification if the LBE SLBE partuer of the joint venture meets the
standards for an eligible LBE. The LBE partaer is responsible for a clearly defined portion of the
work to be performed and shares in the ownerslup. coantrol. management responsibilities. nsks and
profits of the joint venture The City Attorney’s office must approve joint venfure agreements.

¢ The mentor and protégé must be certified prior to the subnuttal of a mentor-protegé agreement for
approval.

Re-Certification

A (ity of Oakland certification ts valid for a period of two vears. unless otherwise specified. At the
end of the certification period (October and Apnl) the business may apply for re-certification.
Notwithstanding the above, the City may require re-subnuttal of cument documentation and
information in the event a LBE SLBE cemnfication 1s challenged.
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EV
Any firm that believes that it has been wrongfully demted cenitfication as an LBESLBE or joint
venture may file an appeal ms wnting. The wniten appeal must be signed and dated.

Thie appeal shall be filed no larer than 30 days after the date of demsal  The City may extend the time
for filing. or waive the time finut in the interest of justice. The City may specify m writing the reason
for so dong.

Third parties. who have reason to believe that another firm has been wrongfully denied or granted
certification as an LBE:S] 2 or jomnt venhure. may advise the City in wnting.  This inforniation is not
considered an appeal.

The City ensures a prompt investigation. and may at its discretion: decertify the LBE'SLBE or joint
venture pending the outcome of the mvestigation.

T Part 11

OAKLAND UNIFIED SCHOOL DISTRICT

Small Local Resident Business Enterpnise

("SLRBE")

Supplemental Certification Docrmentution

The following will be requured to qualify as a SLRBE under OUSD's Local Business Program:

Any three (3) of the following dated within 90 davs Must reflect the business owners’
CURRENT residential addsess:
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a.) Oue 1o three niility bills from different agencies,

e, PGRE, homne telephone, swater, garbage or cable; and-or

b.) Botlt anromobile regisiration and antsurobile insurance; and'or

o.) Homeowner sirenter’s insurance policy; andior

d.) Property tax siatement; andor

e.) Official letter from a social service/government ageucy; and:or

[} Rental:Lease Agreement or Grant Deed or Title mininim one (1) year fease required)

FyPart I

1/29/14
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Attached is the District’s Disab 1 rans Business terprise Participation
Policy applicable to this Project, w Developer agrees to bound.
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DISABLED VETER ~~ ~ 777" ™7™ "3ISE
PARTIC

OAKLAND UNIFIED SCHOOL DISTRICT
DISABLED VETERAN’S BUSINESS ENTERPRISE REGULATIONS AND LOCAL HIRING REQUIREMENTS

For Construe ~ oniracts

PART I. GENERAL

101

A

1.02

The

PURPOSE

To be eligible for an award of a construction contract, each bidder must agree to comply with the following
Local Hiring and Disabled Veterans Business Enterprise (DVBE) regquirements authorized by the Oakland
Unified School District {“District”). The following information is only a summary of the requirements and the
Prime Contractor is responsibie for and must comply with all the details contained in the District Policy.

The District Policy is incorporated by reference as though fully set forth herein and provides that the failure of
any bidder or contractor 1o comply with these requirements shall be deemed 3 material breach of contract.
Copies of the District's Local Hiring anc  /BE Policy are available upon request at the Oakland Unified School
District, Facilities Planning and Construction, 955 High Street, Oakland, CA, 34601,

The goals are as follows:

Disabled Veteran, 3%; Local Hiring, 50% of hours worked on a craft by craft basis; 100% of the
apprenticeship hours, as set forth in Article XIV.Il and XIV.IV.I of the Project Labor Agreement {"PLA")
adopted by the District. The Prime Contractor's compliance with the Local Hiring and PLA Workforce
Development Fund requirements shatl be monitored by the PLA administrator, and compliance with the
District’s DVBE requirements shall be monitored by the District’s Labor Compliance consuitant or officer.

Questions regarding these Rules and Regulations and the accompanying forms for Construction Contracts
should be directed to- CAKLAND UNIFIED SCHOOL DISTRICT ¢/o Juanita Hunter at 510-535-7044. Written
responses should be addressed to: 955 High Street, Oakland, CA 84601,

information from the CA Department of General Services on Disabled Veteran Business Enterprises can be
found online at: http://www.pd.dgs.ca.gov/smbus

SUBMISSION OF FORMS

following forms must be submitted with bids for projects of more than $15000. These forms must be

submitted by all Prime Contractors as specified in the Invitation for Bid. The Invitation for Bid will specify the DVBE

and

focal hiring goals for each bid. Bids will not be opened until the submittal deadline of the DVBE forms. The

District reserves the right to request information regarding the racial and ethnic composition of a contractor’s
work force for information and record keeping purposes only.

A

CUSD Form 1 Prime Contractor Method of Compliance

This form must be completed by the Prime Contractor detailing how he/she will comply with the District’s
DVBE requirement cailed for in the Invitation for Bid; otherwise his/her bid wili be deemed non-
responsive. The final determination of compliance will be based on the contract amount taking into
account the District’s acceptance or rejection of any alternates.
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B. QuUSD Form 2: Certification

This form is to be completed by subcontractors and submitted to the Prime Contractor and used as
backup to the Prime Contractors Method of Comptiance form.

1.03 SUBSTITUTION, REMOVAL, OR CONTRACT MODIFICATION OF DVBE

No DVBE subcontractor, supplier, trucker, or other business listed on the District Form 2 (DVBE Subcontractor
Participation] is to be substituted, removed from the contract, or have its contract modified in any way without
prior District approval per Public Contract Code sections 4107 and 4110,

1.04 PRIME CONTRACTOR CONTRACT REQUIREMENTS

Whenever contract supplements, amendments, or change orders which require District approval are necessary,
the contractor shali be required to comply with those participation goats which applied to the original contract
with respect to the suppiement, amendment, or change order.

Prime Contractors shall include in any subcontract with a DVBE a provision which provides that DVBE
Subcontractor a remedy for the Prime Contractor’s non-compliance with his or her commitment to utilize DVBE
Subcontractors. This contractual provision shalt inciude an agreement by the Prime Contractor to compensate any
DVBE Subcontractor if the Prime Contractor does not fulfill its commitment to utilize the DVBE Subcontractor. This
contractual Provision shall aiso state that it is enforceable in a court of competent jurisdiction.

Suggested language for the agreement between the Prime Contractor and the Subcontractor is as follows:

"Prime Contractor shall fulfill its commitment to utilize and compensate DVBE Subcontractor to the full
extent agreed to by Prime Contractor. In the event DVBE Subcontractor is not so utilized, Prime
Contractor shall nonetheless compensate the Subcontractor if the Prime Contractor does not fulfill its
commitment to utilize the DVBE Subcontractor. This provision shail be enforceable in court of
competent jurisdiction.”

1.05 DVBE QUALIFICATION REQUIREMENTS

Unless otherwise determined, only DVBEs certified with the City of Oakiand, the Port of Oakland, CalTrans, or the
Regional Transit Agency are eligible for participation in Oakiand Unified School District DVBE affirmative action
requirements as follows:

A.  Ifthe selected bidder and/or subcontractors are already listed in the above stated agencies’ DVBE directories
of certified firms, the District's Contract Compliance Consuitant will proceed with its evaluation of the bid or
proposal for award of contract.

B. If the selected bidder and/or subcontractors have submitted application for certification with their bid or
proposal, the District’s Contract Compliance Consultant wilt review the Appilication for certification review.
The Contract Compliance Consuitant will conduct a DVBE certification review of the non-certified bidders and
subcontractors and wilt inform the District of which bidders or subcontractors are eligible. If time for the
work is of the essence and approval is delayed for an unreasonable amount of time due to forms not being
compiete or delays by the District’s Contract Compliance Consultant, the selected bid for the specific project
may be rendered non-responsive and awarded to another bidder.

1.06 NON COMPLIANCE AND SANCTIONS

A Noncompliance with Distric
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A complaint of discrimination or noncompliance concerning DVBE participation initiated by any party after
contract award will be processed in accordance with District Policy.

1. If the District Contract Compliance Consuitant determines that there is cause to believe that
a contractor has failed to comply with any of these requirements, the District’s Contract
Comptliance Cansuitant shall attempt to resolve the noncompliance thraugh conciliation.

2. if the noncompliance cannot be resolved, the District’s Contract Compliance Consultant shall
submit to the contractor and the District Board of Education a written Finding of Non-
Compliance. The cantractor shall be given ten [10) calendar days to appeal the Finding to the
Board of Education otherwise the Finding ts final.

B. Yoot T Tt Noncompiiance
1. If the District’s Contract Compliance Consultant determines that there is cause to believe that

any construction-related professional service provider, contractor, or subcontractor has failed to
comply in good faith with any of these requirements of District Policy, or contract provisions
pertaining to DVBE utilization, the District’s Contract Compliance Consultant is empowered to
conduct an investigation. After affording the contractor notice and an opportunity to be heard,
the District’s Contract Compliance Consultant may impose sanctions for each violation. These
sanctions shalt include but are not limited to:

a. If the contractor is 3 DVBE, defetion from OUSD’s list of DVBE certified entities and advise
identified agencies of the District’s actions.

b. Deciare the contractor non-responsive and ineligible to receive the award.

¢. Dedlare the contractor an irresponsibie bidder and disqualify the contractor from eligibility
for providing goods or services to the District for a period of five {5) years, with a right to
review and reconsideration by the District after two (2) years upon showing of corrective
action indicating violations are not likely to recur.

d. Determine that the contractor has wiitfully failed to comply with the provisions of District
Policy and impose as fiquidated damages whichever is the greatest of:

1) An amount equal to the contractor's net profit on the contract.
2} Ten percent {10%) to the total amount of the contract.
3) One thousand dollars {51,800.00).

2. The contractor or subcontractor may within ten (10} calendar days appeal the District’s Contract
Compliance Consuitant’s decision to the District Beard of Education which may sustain, reverse
or modify the Contract Compliance Consultant’s findings and sanctions imposed, or take such
other action as will effectuate the purpose of this program.

An appeal by an aggrieved businezs under this subsection shall not stay the Contract
Administrator’s findings.

3 The District’s Contract Comphiance Consultant may reguire such reports, information, and
documentation from contractors as are reasonably necessary to determine compliance with the
requirements of District Policy.

4. The District’s Contract Compliance Consultant shall send 3 wrmten notice to the Facilities
Pianning and Management Cffice 1o advise the District’s Controiler that a3 determination of bad
faith non-compliance has been made and that all payments due the contractor shall be withheld
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in the amount of the penaity assessed, as agreed to by the contractor or subcontractar and the
District.

1.07 COMPLAINT PROCEDURES

Any contractor or subcontractor, who has submitted a bid for a particular project and has knowledge of or
suspects a violation of District DVBE policy by another comtractor or subcontractor warranting that contractor ar
subcontractor's bid be rendered non-responsive because of the viotations, may file a Formal Bid Protest by
identifying in writing the violation, particular project and date of bid opening within five (5) catendar days of
opening. A written protest should be  dressed as follows:

Fadilities Planning & Management
Attention: Deputy Chief

Director of Facilities

955 High Street

Oakland, California 94601

With a copy to.

Davillier-Sloan, Inc_ Jake Sloan, Contract Compliance Consuftant
1630 12* Street
QOakiand, California 94607

Otfice of the State Administrator
Secretary to the Board of Education
1050 2™ Avenue, Workspace B-237
Oakland, California 94506
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OUSD FORM 1 a3ETROD OF COMPUIAMCY
DYEE SUBLONTRACTOR /SUPPUIER COMSTRUCTOR COMIRALTS.
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DVBE DOLLAR PARTICIPATION OF iDPROPOSAL  This section « (0 be completed for 31t Pranie Comractor's bid over 515.000.00 and for sit moddhcatons to that comysdct
DTissbled Veteran (ontractoss Ciming preferenie 2ad 38 other Preme Contraitry must compiete the folowing snd comply wh the cequied pactentsge of DVEE
SLBLOPATILION 0F MY the goad offort for Buwis over S75. (X0

PRIME BIDOER COMTACY PEESOMN

SOORESS

PHORNE MUMEER FAK MUBABER TOTAL B

PROECT RAME OR DES(RPTION

A Ut youir DVEE subrontractens/supphers. H the suboosRIacos kas 2 soninaie subonracor, it the sudordinate on the ine fetiowmg the suboonivacior w beackers, @ g
{ARL Pawiting) and Compiete the sfosmanon for both i the appropeiate DYBE column, eoter the dodar amount asd 1 @ the Ethesaty Code and Geader Cose. o the
RABCOHTECION OF JUFPHI B 9 RO BN B0t 2t 10 sthred mmordy, laese 330 3 sepasate page stating this facX |

Enter 10 toTE 1t Lne B for 8ach coisian

Erer thve dodar wmount of the Bud (D be performed by noa-DVBE hains

Entes the dodtar amount of the baf &0 be gertormed by the Prave Contractor.

Bwter the Rutn of the coturs 183k m lee B € end D

moow

BOTE: Fieasr be Iwant hat the finsl determinaton o DVBE wuwnpleane s made based on e (DML 3MOLNT resuiiing from the Drtyit’s acceplance o Faeiyon of

sReThaies.
BASE Bil Q%A% T ALYERMATE &2 i
| P, . DVBE :
OO o 577 AA H EY ™A A7 # A A Ak A H A
W W W ki W il W bl W W W kil
A Subcontarner or Supplier, Lot w 5 5 5 % S 5 5 5 S S 5 5 5 5 5
3
3
F
%
8
7
8.
Ed

DL 45D PRERD S HOTE DR TRCT

DWBE POl

Exhibit J to Facilities Lease

The Center Phase 2 Project
DWK DMS 3162001v1

Page ] 0O




10.

11,

12.

13.

14.

15.

16.

17.

18,

19.

20.

B. Subtotal

C. Other Subcontractor/Supplier

D. Prime Contractor

E. Total Bid

ALTERNATE #3

ALTERNATE #4

ALTERNATE #5

DVBE

DVBE

DVBE

H NA AA A

H

H

NA

surune entor of Supplier

>

$ $ $ $

$

$

5

bl b A R Pl bl Il f ol )

10.

B. Subtotal

C. Other Subcontractor/Supplier

D. Prime Contractor

£. Total Bid

ETHNICITY CODES:
A= ASIAN

AA = AFRICAN AMERICAN

H = HISPANIC W= WOMAN

NA = NATIVE AMERICAN
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| declare, under penalty of perjury under the taws of the State of California, that | am utilizing the above DVBE subcontractors and subcontractor’s amounts as reflected in the
bid documents for this project.

l
OwrnerfAuthorized Representative (Signature/ Print} Title Date
<
s [ I [ I I

PART I - SUBCONTRACTOR/SUPPUER AND SUBORDIMATE SUBCONTRACTOR/SUPPLIER CHECK UST

Your bid/proposal should contam the following. Copy of your and your subordnate subcontractor’s certification of
DVBE status.

CERTIFICATION

' certify that | am thrs fitn’s Chief Executive Officer. | am aware of
souwun 1) € seg. of the Governmeni Code providing for the anposition of weble damages for making false
claims against the State and Section 10115.10 of the Public Contract Code making it a crime for intentionaily
making an untrue statement in this certification.

Signature of Chief Executive Officer Date
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