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DIVISI ON OF FACILI TIES PLANNING & MANAGEMENT RO UTI NG FORM 

Project Information 

--Basic Directions 
Services cannot be provided until the contract is fu lly approved and a Purchase Order has been issued. 

Attachment 
Checklist 

DProof of general liability insurance, including certificates and endorsements, if contract is over $15,000 
0Workers compensation insurance certification , unless vendor is a sole provider 

Street Address 590 South 33rd Street State CA Zip 94804 

Telephone 510-236-9111 Policy Expires 

Contractor History Previously been an OUSD contractor? X Yes D No Worked as an OUSD employee? D Yes X No 

OUSD Project# 13124 

Term 

Date Work Will Begin 9-14-2017 
Date Work Will End By 
not more than 5 ears from start date . : 

Compensation 

Total Contract Amount $ Total Contract Not To Exceed $ - 0-
Pay Rate Per Hour (11 Hourly) $ If Amendment, Changed Amount $ 

Other Expenses 

9450 Fund 21 , Measure J 2159905822 6274 $-0-

Approval and Routing (in order of approval steps) 

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your 
knowledge services were not provided before a PO was issued. 

Division Head Phone 510-535-7038 Fax 510-535-7082 

1. 

Signature Date Approved 8'//tb U/~ 
2. g It,{/ Signature Date Approved /7 

3. Signatur1: Date Approved 

4. Signature Date Approved 

5. Signature Date Approved 
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f. If Developer stops Work in connection with any hazardous condition and in 
any area affected thereby, Developer shall immediately redeploy its workers, 
equipment, and materials, as necessary, to other portions of the Work to 
minimize delay and disruption. 

3. Additional Warranties and Representations 

a. Developer represents and warrants that it, its employees, and its 
subcontractors and their employees, shall at all times have the required levels 
of familiarity with the Site and the Work, training, and ability to comply fully 
with all applicable laws and contractual requirements for safe and expeditious 
performance of the Work, including whatever training is or may be required 
regarding the activities to be performed (including, but not limited to, all 
training required to address adequately the actual or potential dangers of 
Contract performance). 

b. Developer represents and warrants that it, its employees, and its 
subcontractors and their employees, shall at all times have and maintain in 
good standing any and all certifications and licenses required by applicable 
federal, state, and other governmental and quasi-governmental requirements 
applicable to the Work. 

c. Developer represents and warrants that it has studied carefully all 
requirements of the Specifications regarding procedures for demolition, 
hazardous waste abatement, or safety practices, specified in the Contract, 
and prior to submitting its bid, has either (a) verified to its satisfaction that 
the specified procedures are adequate and sufficient to achieve the results 
Intended by the Contract Documents, or (b) by way of approved "or equal" 
request or request for clarification and written Addenda, secured changes to 
the specified procedures sufficient to achieve the results intended by the 
Contract Documents. Developer accepts the risk that any specified procedure 
will result in a completed Project in full compliance with the Contract 
Documents. 

4. Monitoring and Testing 

a. District reserves the right, in Its sole discretion, to conduct air monitoring, 
earth monitoring, Work monitoring, and any other tests (in addition to testing 
required under the agreement or applicable law), to monitor Contract 
requirements of safe and statutorily compliant work methods and (where · 
applicable) safe re-entry level air standards under state and federal law upon 
completion of the job, and compliance of the work with periodic and final 
inspection by public and quasi-public entities having jurisdiction. 

b. Developer acknowledges that District has the right to perform, or cause to be 
performed, various activities and tests including, but not limited to, pre
abatement, during abatement, and post-abatement air monitoring, that 
District shall have no obligation to perform said activities and tests, and that 
a portion of said activities and tests may take place prior to the completion of 
the Work by Developer. In the event District elects to perform these 
activities and tests, Developer shall afford District ample access to the Site 
and all areas of the Work as may be necessary for the performance of these 
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review and execution upon approval, all necessary applications, notices, and 
other materials. 

8. Indemnification 

To the fullest extent permitted by law, the indemnities and limitations of liability 
expressed throughout the Contract Documents apply with equal force and effect to 
any claims or liabilities imposed or existing by virtue of the removal, abatement, and 
disposal of hazardous waste. This includes, but is not limited to, liabilities connected 
to the selection and use of a waste disposal facility, a waste transporter, personal 
injury, property damage, loss of use of property, damage to the environment or 
natural resources, or "disposal" and "release" of materials associated with the Work 
(as defined In 42 U.S.C. § 9601 et seq.). 

9. Termination 

District shall have an absolute right to terminate for default immediately without 
notice and without an opportunity to cure should Developer knowingly or recklessly 
commit a material breach of the terms of the Contract Documents, or any applicable 
law, on any matter involving the exposure of persons or property to hazardous 
waste. However, if the breach of contract exposing persons or property to 
hazardous waste is due solely to an ordinary, unintentional, and non-reckless failure 
to exercise reasonable care, then the procedures for termination for cause shall 
apply without modification. 

END OF DOCUMENT 
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WORKERS' COMPEN SATION CERTIFICATION 

Labor Code section 3700, in relevant part, provides: 

Every employer except the State sha ll secure the payment of compensation in one or 
more of the following ways: 

a. By being insured against liability to pay compensation by one or more 
insurers duly authorized to write compensation insurance in this state; and/or 

b. By securing from the Director of Industrial Relations a certificate of consent to 
self-insure, which may be given upon furnishing proof satisfactory to the 
Director of Industrial Relations of ability to self-insure and to pay any 
compensation that may become due to his employees. 

I am aware of the provisions of section 3700 of the Labor Code which require every 
employer to be insured against liability for workers' compensation or to undertake self
insurance in accordance with the provisions of that code, and I will comply with such 
provisions before commencing the performance of the Work of this Contract. 

Date: 

Proper Name of Developer: 

Signature: 

Vila Tulum Join~ntures 

~c~ef 
Print Name: 

Title : 

(In accordance with Labor Code sections 1860 and 1861, the above certificate must be 
signed and filed with the awarding body prior to performing any Work under this Contract.) 

END OF DOCUMENT 
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District by means of the Facilities Lease, and the Board has duly authorized the execution 
and delivery of this Site Lease in order to effectuate the foregoing; and 

WHEREAS, the Parties have performed all acts, conditions and things required by 
law to exist, to have happened, and to have been performed prior to and in connection with 
the execution and entering Into this Site Lease, and those conditions precedent do exist, 
have happened, and have been performed in regular and due time, form, and manner as 
required by law, and the Parties hereto are now duly authorized to execute and enter into 
this Site Lease; and 

WHEREAS, Developer as lessee is authorized and competent to lease the Project 
Site from District and to develop and cause the construction of the Project on the Project 
Site, and has duly authorized the execution and delivery of this Site Lease. 

NOW, THEREFORE, in consideration of the promises and of the mutual 
covenants contained herein, and other valuable cons ideration, the receipt and sufficiency of 
which is hereby acknowledged, the Parties hereto do hereby agree as fo llows : 

1. Definitions 

Unless the context clearly otherwise requires, all words and phrases defined in the Facilities 
Lease shall have the same meaning in this Site Lease. 

2 . Exhibits 

The following Exhibits are attached to and by reference incorporated and made a part of this 
Site Lease. 

2.1. Exhibit A - Legal Description of the School Site : The descriptions of the 
real property constitutfng the School Site 

2.2. Exhibit B - Description of the Project Site: The map or diagram depiction 
of the Project Site 

3 . Lease of the Project Site 

The District hereby leases to the Developer, and the Developer hereby leases from the 
District the Project Site, subject only to Permitted Encumbrances, in accordance with the 
provisions of this Site Lease, to have and to hold for the term of this Site Lease. This Site 
Lease shall only take effect if the Facilities Lease is executed by the District and Developer 
within three (3) days of execution of this Site Lease. 

4, Leaseback of the Project Site 

The Parties agree that the Project Site will be leased back to the District pursuant to the 
Facilities Lease for the term thereof. 

5. Term 

The term of this Site Lease shall commence as of the Effect ive Date and shall terminate on 
the last day of the Term of the Facilities Lease, provided the District has paid to the 
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EXHIBIT A 

LEGAL DESCRIPTION OF SCHOOL SITE 

Attached is the Legal Description for: 

Madison Park Academy Expansion Project 
400 Capistrano Drive 
Oakland, CA 94603 
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EXHIBIT B 

DESCRIPTION OF PROJECT SITE 

Attached is a map or diagram showing the location of the School Site that is 
subject to this Site Lease and upon which Developer will construct the Project. 

Figure 2: Project Site and Surroundings 

smrrc-e: Google ~a rth, as an notated b)' Lam~hie r-G regor,o. 
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Figure 3: Site Plan 

-· •·,1 · 

Source: B'((Ef\S i:im Oesi~n Wor r.s, datedJlrl~· 61 20t:> 
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FACILITIES LEASE 

For all or a portion of the following Site: 

Madison Park Academy Expansion Project 
400 Capistrano Drive 
Oakland, CA 94603 
APN: 45-5369-10 and 45-5320-1-4 

By and between 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 

And 

Vila Tulum Joint Ventures 
590 South 33rd Street 
Richmond, CA 94804 

Dated as of August 24, 2017 
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FACILITIES LEASE 

This facilities lease ("Facilities Lease"), dated as of August 24, 2017 ("Effective 
Date"), is made and entered into by and between Vila Tulum Joint Ventures ("Developer"), a 
California joint venture duly organized and existing under the laws of the State of California, 
as sublessor, and Oakland Unified School District, a school district duly organized and 
validly existing under the laws of the State of California, as sublessee ("District") (together, 
the "Parties"). 

RECITALS 

WHEREAS, the District is authorized under Section 17406 of the Education Code of 
the State of California to lease a site to a developer and to have that developer develop and 
construct the project on the site and to lease back to the District the site and the completed 
project; and 

WHEREAS, the District desires to provide for the development and construction of 
certain work to be performed on portions of the School Site which will include construction 
of improvements to be known as the Madison Park Academy Expansion ("Project"); and 

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land 
located at 400 Capistrano Drive, Oakland, CA 94603, known as Madison Park Business & Art 
Academy, particularly described in Exhibit A and shown on Exhibit B attached hereto and 
Incorporated herein by reference ("School Site"); and 

WHEREAS, District and Developer have executed a site lease at the same time as 
this Facilities Lease whereby the District is leasing the Project Site to the Developer ("Site 
Lease"); and 

WHEREAS, District has retained Byrens Kim Design Works ("Architect") to prepare 
plans and specifications for the Project ("Plans and Specifications") and to act as the Design 
Professional in General Responsible Charge for the Project; and 

WHEREAS, the Governing Board of the District ("Board") has determined that it is in 
the best interests of the District and for the common benefit of the citizens residing in the 
District to construct the Project by leasing the Project Site to Developer and by 
simultaneously entering into this Facilities Lease under which the District will lease back the 
Project Site and the Project from Developer and if necessary, make Lease Payments; and 

WHEREAS, the District further acknowledges and agrees that it has entered Into the 
Site Lease and the Facilities Lease pursuant to Education Code Section 17406 as the best 
available and most expeditious means for the District to satisfy its substantial need for the 
facilities to be provided by the Project and to accommodate and educate District students 
and to utilize its facilities proceeds expeditiously; and 

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive 
solicitation process pursuant to Education Code section 17406 and in compliance with the 
required procedures and guidelines for evaluating the qualifications of proposers adopted 
and published by the Board to the proposer providing the best value to the school district, 
taking into consideration the proposer's demonstrated competence and professional 
qualifications necessary for the satisfactory performance of the services required; and 
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WHEREAS, the selection of the Developer was conducted in a fair and impartial 
manner; and 

WHEREAS, Developer has reviewed the Lease Documents; and 

WHEREAS, Developer represents that it has the expertise and experience to 
perform the services set forth in this Facilities Lease; and 

WHEREAS, the Parties have performed all acts, conditions and things required by 
law to exist, to have happened and to have been performed precedent to and in connection 
with the execution and entering into of this Facllitles Lease and all those conditions 
precedent do exist, have happened and have been performed in regular and due time, form 
and manner as required by law, and the Parties hereto are now duly authorized to execute 
and enter into this Facilities Lease; and 

WHEREAS, Developer is authorized to lease the Project Site as lessee and to 
develop the Project and to have the Project constructed on the Project Site and to lease the 
Project and the Project Site back to the District, and has duly authorized the execution and 
delivery of this Facilities Lease. 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained, the Parties hereto do hereby agree as follows: 

1. Definjtjons 

In addition to the terms and entities defined above or In subsequent provisions, and unless 
the context otherwise requires, the terms defined in this section shall, for all purposes of 
this Facilities Lease, have the meanings herein specified. 

1.1 "Developer" or "Lessor" means Vila Tulum Joint Ventures, a joint venture 
partnership, organized and existing under the laws of the State of California, 
Contractor's license number issued by the State of California, 
Contractors' State License Board, in accordance with division 3, chapter 9, of 
the Business and Professions Code, and its successors and assigns. 

1.2 "Developer's Representative" means the Managing Member of Developer, 
or any person authorized to act on behalf of Developer under or with respect 
to this Facilities Lease. 

1.3 "Contract Documents" are defined in Exhibit "D" to this Facilities Lease. 

1,4 "District" or "Lessee" means the Oakland Unified School District, a school 
district duly organized and existing under the laws of the State of California. 

1.5 "District Representative" means the Superintendent of the District, or any 
other person authorized by the Board of Education of the District to act on 
behalf of the District under or with respect to this Facilities Lease. 

1.6 "Permitted Encumbrances" means, as of any particular time: 
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2. 

1.6.1 

1.6.2 

1.6.3 

1.6.4 

1.6.5 

Exhibits 

Liens for general ad valorem taxes and assessments, if any, not 
then delinquent, or which the District may permit to remain 
unpaid; 

The Site Lease. 

This Facilities Lease. 

Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions which 
exist of record as of the date of this Facilities Lease. 

Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions 
established following the date of recordation of this Facilities Lease 
and to which Developer and the District consent in writing which 
will not impair or impede the operation of the Project Site. 

The following Exhibits are attached to and by reference incorporated and made a part of this 
Facilities Lease: 

2.1 Exhibit A - Legal Description of the School Site: The descriptions of the 
real property constituting the School Site. 

2.2 Exhibit B - Description of the Project Site: The map or diagram depiction 
of the Project Site. 

2.3 Exhibit C - Guaranteed Maximum Price and Other Project Cost, 
Funding, and Payment Provisions: A detailed description of the 
Guaranteed Maximum Price and the provisions related to the payment of that 
amount to the Developer, including Attachment 3, the Schedule of Lease 
Payments and Payoff Dates and Amounts. 

2.4 Exhibit D - General Construction Provisions: The provisions generally 
describing the Project's construction. 

2.5 Exhibit D-1 - Special Conditions Provisions: The provisions describing 
conditions specific to the Project's construction. 

2.6 Exhibit E - Memorandum of Commencement Date: The Memorandum 
which will memorialize the commencement and expiration dates of the Lease 
Term. 

2.7 Exhibit F - Construction Schedule 

2.8 Exhibit G - Schedule of Values 

2.9 Exhibit H - Project Labor Agreement 
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3. 

2.10 Exhibit I - Local, Small Loca l and Small Local Resident Busin ess 
Enterprise Program 

2.11 Exhibit J - Disabled Veterans Busin ess Enterprise Participation Policy 

Lease of Project and proj ect S jte 

3 .1 Developer hereby leases the Project and the Project Site to the District, and 
the District hereby leases said Project and Project Site from Developer upon 
the terms and conditions set forth in this Facilities Lease. 

3.2 The leasing by Developer to the District of the Project Site shall not affect or 
result in a merger of the District's leasehold estate pursuant to this Facilities 
Lease and Its fee estate as lessor under the Site Lease. Developer shall 
continue to have and hold a leasehold estate in the Project Site pursuant to 
the Site Lease throughout the term thereof and the term of this Facilities 
Lease. 

3 .3 As to the Project Site, this Facilities Lease shall be deemed and constitute a 
sublease. 

4. Term 

4.1 Facilities Lease is Legally Bind ing 

This Facilities Lease is legally binding on the Parties upon execution by the 
Parties and the District Board's approval of this Facilities Lease. The Term of 
this Facilities Lease for the purposes of District's obligation to make Lease 
Payments shall commence on the earlier of the following two (2) events, 
wh ichever occurs first (''Commencement Date"): 

4.1.1 

4.1.2 

The date the District takes beneficial occupancy of the Project; or 

The date when Developer delivers possession of the Project to 
District and when all improvements to be prov ided by Developer 
are determined by the District to be completed as set forth in 
Exhibits D and D-1 to this Facilities Lease. 

Unless earlier terminated pursuant to the provisions of the Contract 
Documents, the Term of this Facilities Lease for the purposes of District's 
obligations to make Lease Payments shall terminate one (1) year thereafter 
or upon payment of the final lease payment. 

4. 2 After Developer has completed construction of the Project and the District has 
accepted the Project, the Parties shall execute the Memorandum of 
Commencement Date attached hereto as Exhibit E to memorialize the 
commencement date of the Lease Payments and expiration date of the Term. 
Notwithstanding this Term, the Parties hereby acknowledge that each has 
obligations, duties, and rights under this Facilities Lease that exist upon 
execution of this Facilities Lease and prior to the beginning of the Lease 
Payment obligations. 
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5. 

4.3 The Term may be extended or shortened upon the occurrence of the earliest 
of any of the following events, wh ich shall constitute the end of the Term : 

4.3.1 

4.3.2 

4.3.3 

4.3.4 

4.3.5 

Payment 

An Event of Defau lt by District as defined herein and Developer's 
election to terminate th is Facilities Lease as permitted herein, or 

An Event of Default by Developer as defined herein and District's 
election to terminate this Facilit ies Lease as permitted herein, or 

Consummation of the District's purchase option pursuant to the 
Guaranteed Maximum Price and Other Project Cost, Funding, and 
Payment Provisions ind icated in Exhibit C ("Guaranteed Maximum 
Price Provisions"). 

A th ird-party taking of the Project under Eminent Domain, only if 
the Term is ended as indicated more specifically herein. 

Damage or destruction of the Project, only if the Term is ended as 
indicated more specifically herein. 

In consideration for the lease of the Project Site by the Developer back to the District and 
for other good and valuab le consideration, the District shall make all necessary payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C. 

6 .1 During the Term of this Facilities Lease, the District sha ll hold fee title to the 
School Site, including the Project Site, and nothing in t his Facil ities Lease or 
the Site Lease sha ll change, In any way, the District 's ownership interest. 

6.2 During the Term of this Facilities Lease, Developer shall have a leasehold 
interest in the Project Site pursuant to the Site Lease. 

6.3 During the Term of this Facilities Lease, the Developer shall hold title to the 
Project improvements provided by Developer which comprise fixtures, repairs, 
replacements or modifications thereto . 

6.4 If the District exercises its Purchase Option pursuant to the Guaranteed 
Maximum Price Provisions indicated in Exhibit C or if District makes all 
necessary payments under the Guaranteed Maximum Price Provisions 
indicated in Exhibit c, all right, title and Interest of Developer, its assigns 
and successors in interest in and to the Project and the Project Site shall be 
transferred to and vested in the District at the end of the Term. Title shall be 
transferred to and vested in the District hereunder without the necessity for 
any further instrument of transfer; provided, however, that Developer agrees 
to execute any instrument requested by District to memorial ize the 
termination of th is Faci lities Lease and transfe r of t it le to the Project. 
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7. Quiet Enjoyment 

Upon District's possession of the Project, Developer shall thereafter provide the District with 
quiet use and enjoyment of the Project, and the District shall during the Term peaceably 
and quietly have and hold and enjoy the Project, without suit, trouble or hindrance from 
Developer, except as otherwise may be set forth in this Facilities Lease. Developer will , at 
the request of the District and at Developer's cost, join in any legal action in which the 
District asserts its right to such possession and enjoyment to the extent Developer may 
lawfully do so. Notwithstanding the foregoing, Developer shall have the right to inspect the 
Project and the Project Site as provided herein. 

8. Representations of the District 

The District represents, covenants and warrants to the Develope r as follows: 

8.1 Due Organization and Existence 

The District is a school district, duly organized and existing under the 
Constitution and laws of the State of California . 

8.2 Authorization 

The District has the full power and authority to enter into, to execute and to 
deliver this Facilities Lease, and to perform all of its duties and obl igations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

8.3 No Violations 

Neither the execution and delivery of this Facil ities Lease nor the Site Lease, 
nor the fulfillment of or compliance with the terms and conditions hereof or 
thereof, nor the consummation of the transactions contemplated hereby or 
thereby, conflicts with or results in a breach of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which the 
District is now a party or by which the District is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of 
any lien, charge or encumbrance whatsoever upon any of the property or 
assets of the District, or upon the Project Site, except Permitted 
Encumbrances. 

8.4 Condemnation Proceedings 

8.4.1 

8.4.2 

Facilities Lease 

District covenants and agrees, but on ly to the extent that it may 
lawfully do so, that so long as th is Facil ities Lease remains in 
effect, the District will not seek to exercise the power of eminent 
domain with respect to the Project so as to cause a full or partial 
term ination of this Facilities Lease. 

If for any reason the foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or 
refuse to abide by such covenant, t hen, to the extent ft may 
lawfully do so, District agrees that the financ ial interest of 
Developer shall be as indicated in th is Facil it ies Lease. 
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9. Representations of the Deyeloper 

The Developer represents, covenants and warrants to the District as follows: 

9.1 Due Organization and Existence 

The Developer is a California company duly organized and existing under the 
laws of the State of California, has the power to enter into this Facilities Lease 
and the Site Lease; is possessed of full power to lease, lease back, and hold 
real and personal property and has duly authorized the execution and delivery 
of all of the aforesaid agreements. 

9.2 Authorization 

Developer has the full power and authority to enter into, to execute and to 
deliver this Facilities Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

9.3 No Violations 

Neither the execution and delivery of this Facilities Lease and the Site Lease, 
nor the fulfillment of or compliance with the terms and conditions hereof or 
thereof, nor the consummation of the transactions contemplated hereby or 
thereby, conflicts with or results in a breach of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which 
Developer is now a party or by which Developer is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of 
any lien, charge or encumbrance whatsoever upon any of the property or 
assets of Developer, or upon the Project Site, except Permitted 
Encumbrances. 

9 .4 No Bankruptcy 

Developer is not now nor has it ever been in bankruptcy or receivership. 

9.5 No Encumbrances 

Developer shall not pledge any District payments of any kind, related to the 
Site Lease, this Facilities Lease, or in any way derived from the Project Site, 
and shall not mortgage or encumber the Project Site, except as may be 
specifically permitted pursuant to the provisions of this Facilities Lease re lated 
to Developer's financing the construction of the project. 

9.6 Continued Existence 

Developer shall not voluntarily commence any act intended to dissolve or 
terminate the legal existence of Developer, at or before the latest of the 
following : 

9.6.1 Eighteen (18) months following completion of the Project. 
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10. 

9.6.2 

9.6.3 

One (1) year following expiration or earlier termination of the 
Term. 

After dismissal and final resolution of any and all disputes between 
the Parties and/or any third-party claims related, in any way, to 
the Project. 

While the lease documents are In effect, Developer shall give District one 
hundred twenty (120) days written notice prior to dissolving or terminating 
the legal existence of Developer. 

pre-construction services 

10.1 Scope of the Preconstruction Services 

Developer shall perform management and coordination services, plan and 
specification constructability reviews, provide value-engineering reviews and 
recommendations and other reviews as necessary to verify that the drawings 
and specifications are clear and reasonably accurate to minimize the need for 
changes during the construction phase of the project, including but not 
limited to the following: 

10.1.1 General Services 

10.1.1.1 Developer shall attend weekly design review meetings 
between the Architect, the District, District site personnel, 
and any other applicable consultants of the District as 
required to discuss the Project, including budget, scope and 
schedule. 

10.1, 1. 2 Developer shall prepare and update the components of the 
Guaranteed Maximum Price and shall be primarily 
responsible for ensuring that the Project can and is 
constructed for no more than that amount. 

10.1.2 Review of Design Documents. 

10.1.2.1 Review Project design and budget with the District, the 
Construction Manager, and the Architect to: 

10.1.2.1.1 Provide recommendations on site use and 
improvements, selection of materials, building 
systems and equipment and methods of Project 
delivery; 

10.1.2.1.2 Provide, for an expedited schedule, 
recommendations on relative feasibility of 
construction methods, availability of materials and 
labor, time requirements for procurement, 
installation and construction of the Project and 
subparts thereof if requested, and factors relating to 
cost including, but not limited to, construction costs 
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Facilities Lease 

of alternate designs of materials, preliminary 
budgets and possible economics that could be 
ach ieved through alternate methods or substitutions; 
and 

10.1.2.1.3 Provide plan review. 

10.1.2.2 Value- eng ineerin g. The District plans on value 
engineering or descoping this Project by over $3 million. 
Prepare a va lue-engineering report for District review and 
approval that: 

10.1.2.2 .1 Details areas of cost saving (e.g. construction 
processes/procedures, specified materials and 
equipment, and equipment or other aspects of the 
design documents that can be modified to reduce 
costs and/or the t ime for achieving final completion 
of the Project and/or to extend life-cycle and/or to 
reduce maintenance/operations costs, without 
diminution in the qual ity of 
materials/equipment/workmanship, scope or 
intended purposes of the Project); 

10.1.2.2.2 Provides detailed estimate for proposed value
engineering items; 

10.1.2.2.3 Defines methodology or approaches that maximize 
value; and 

10.1.2.2.4 Identifies design choices that can be more 
economically delivered. 

10.1.2.3 Const ructabi lity Review. Prepare detailed interdisciplinary 
constructability review within Fourteen ( 14) days of receipt 
of the plans from the District that: 

10.1.2.3.1 Ensures construction documents are well 
coordinated and reviewed for errors; 

10.1.2.3.2 Identifies to the extent known, construction 
deficiencies and areas of concern; 

10.1.2.3.3 Back-checks design drawings for inclusion of 
modifications; 

10.1.2.3.4 Provides the District with written confirmation that: 

10.1.2.3.4.1 Requirements noted in the design 
documents prepared for the Project are 
consistent with and conform to the District's 
Project requirements and design standards. 
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10.1.3 

Facilities Lease 

10.1.2.3.4.2 Various components have been 
coordinated and are consistent with each 
other so as to minimize conflicts within or 
between components of the design 
documents. 

10.1.2.4 Confirm Modifications to Design Drawings. If the District 
accepts Developer's comments, including the value
engineering and/or constructability review comments, 
review the design documents to confirm that those 
comments are properly lncorporated into the final design 
documents. 

Budget of Project Costs. 

10.1.3.1 Developer shall advise the District, the Construction 
Manager, and the Architect if it appears that the total 
construction costs may exceed the Guaranteed Maximum 
Price established by the District and shall make 
recommendations for corrective action. Developer will 
further provide input to the District and Architect relative to 
value of construction, means and methods for construction, 
duration of construction of various building methods and 
constructability. 

10.1.3.2 In the Guaranteed Maximum Price, Developer shall include 
values of scopes of work subdivided into component parts in 
sufficient detail to serve as the basis for progress payments 
during construction. This budget of the Guaranteed 
Maximum Price shall include, at a minimum, the following 
information divided into at least the following categories for 
each site: 

10,1.3.2.1 Overhead and profit; 

10.1.3.2.2 Supervision; 

10.1.3.2.3 General conditions; 

10.1.3.2.4 Layout & Mobilization (not more than 1%) 

10.1.3.2.5 Submittais, samples, shop drawings (not more than 
3%); 

10,1.3.2.6 Bonds and insurance (not more than 2%); 

10.1.3.2.7 Close-out documentation (not less than 3%); 

10.1.3.2.8 Demolition; 

10.1.3.2.9 Installation; 
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10.1.3.2,10 Rough-in; 

10.1.3.2.11 Finishes; 

10.1.3.2.12 Testing; 

10.1.3.2.13 Owner and Maintenance Manuals; 

10.1.3.2,14 Punchlist and acceptance. 

10.1.4 Construction Critical Path Schedule and Phasing Plan 

Developer shall prepare a preconstruction schedule to guide the 
design team through to bid dates. That schedule shall show the 
constructability review and estimating. Developer shall prepare a 
full construction critical path schedule for the Project detailing the 
phasing and construction activities. Developer shall further 
investigate, recommend and prepare a schedule for the District's 
purchase of materials and equipment requiring long lead time 
procurement, and coordinate the schedule with the early 
preparation of portions of the Contract Documents by the Architect. 

10.1.5 Construction Planning and Bidding 

Facilities Lease 

10.1.5.1 For all of Developer's activities relating to construction 
planning and bidding, Developer shall comply with all 
applicable legal requirements, including but not limited to 
those set forth in Education Code section 17406. 

10.1.s.2 Consult with District staff in relation to the existing site. 
Since this Is an occupied campus, staging, barricades and 
phasing of work needs to be thought through and 
communicated with the school and community prior to 
construction starting. Selected developer should make site 
visits, as needed to review the current site conditions. 
During this evaluation, Respondent may make 
recommendations relating to soils investigations and utility 
locations and capacities, in order to minimize unforeseen 
conditions as well as additional testing or exploration to 
uncover hidden conditions. 

10.1.5,3 Provide a deta iled analysis of all major Project systems with 
an emphasis on possible value engineering possibilities. 

10.1.S.4 Prepare and distribute specifications and drawings provided 
by District to facilitate bidding to Developer's 
subcontractors. 

10.1.S.5 Review the drawings and specifications to eliminate areas of 
conflict and overlapping in the work to be performed by 
various subcontractors, and with a view to eliminating 
change order requests by the Architect or subcontractors. 
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10,1.5.6 Conduct pre-bid conferences. Coordinate with District and 
the Architect in responding to subcontractor questions or 
providing clarification to all subcontractors. 

10,1,5,7 DSA approved plans shall be utilized to receive 
subcontractor bids and develop the final GMP in accordance 
with the lease-leaseback agreement forms, including the 
requirement that the bidding shall take place within one (1) 
week of notice of DSA approval. 

10.1.5. 7.1 Developer shall engage in competitive bidding for 
subcontractors for all scopes of work on the Project 
that constitute more than one half of one percent 
(0.5%) of the total GMP. 

10.1.5.7.2 Developer shall provide public notice of availability 
of work to be subcontracted in accordance with the 
publication requirements applicable to the 
competitive bidding process of the school district, 
Including a fixed date and time on which 
qualifications statements, bids, or proposals will be 
due. 

10.1.5.7.3 Developer shall establish reasonable qualification 
criteria and standards for District review and 
approval, which shall not be unreasonaby withheld. 

10.1.5.7.4 The District representative shall be present during 
the receipt of bids from subcontractors. Developer 
shall provide all bids received from all subcontractors 
to the District. 

10.1.5.7.5 Developer shall award the subcontract on a best 
value basis. 

10.1.S.7.6 Developer is required to receive at least three (3) 
bona fide bids from subcontractors for all scopes of 
work, or seek the Disrict's prior approval if It wishes 
to provide fewer than the minimum number of bona 
fide bids from subcontractors. 

10.1.5.7.7 The process may include prequalification or short
listing. 

10.1.5,8 The GMP shall be presented to the District in the following 
manner within a three ring binder as well as electronically 
on an external memory device such as a CD, USB drive, or 
other comparable device: 

10.1.5.8.1 Cover sheet, signed by the Developer indicating the 
GMP dollar amount with a certification, indicating 
that the GMP is all Inclusive per the plans, 
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specifications and addenda (contract documents). 
Also include certification stating, "Developer hereby 
certifies that they have reviewed all subcontractor 
proposals and whether the subcontractor excluded 
portions of their scope the Developer has included all 
costs for a complete GMP in accordance with plans, 
specifications and addenda." 

10.1.5.8.2 A bid tabulation sheet indicating the breakdown by 
subcontractor/trade along with the appropriate 
general condition amount, other fees (as submitted 
with the response to the RFQ/P). 

10.1.5.8.3 Behind the bid tabulation sheet mentioned in 
subdivision 10.1.5.10.2 above should be a sheet that 
indicates what is included in the general conditions, 
which should match what was submitted in the 
response to the RFQ/P. 

10,1.5.8.4 Copies of all subcontractor bids received divided by 
trade that corresponds to the final spread sheet with 
a cover sheet indicating the scope and 
subcontractors that provided bids as well as those 
that were asked to bid, but did not submit a 
proposal. This sheet should have the dollar amounts 
for each subcontractor that provided a bid with the 
first column being the proposed subcontractor for 
that trade. 

10.1.5.8.S Behind subdivision 10.1.5.10.4 above should be the 
bids for that trade with the proposed subcontractor 
bid on top and the other subcontractor bids in 
descending dollar order. 

10.1.5.9 Produce detailed construction CPM schedules to be 
Incorporated into the Project documents including 
identification of the Project critical path and agency 
approvals. 

10.1.5.10Plan the phases and staging of construction, staging areas, 
temporary fencing, office trailer placement, access, etc. as 
required. 

10.1.6 Other preconstruction services not listed above but are reasonable 
and necessary to control the budget, schedule and quality of the 
work will be considered on an ongoing bases. 

10.2 Schedule for Preconstructlon Services 

Services outlined above will commence on the date the District Issues a notice 
to proceed for Preconstruction Services for the Agreement, and conclude upon 
approval of the Amendment to the Lease Agreements by District's Board on or 

Facilities Lease Page 13 
Madison Park Academy Expansion Project 



about , 20_ or termination of this Agreement by either 
party per the Agreement's terms. It is anticipated that construction will 
commence on or about October 30, 2017. Any extension shall be subject to 
reasonable approval in writing by the parties. 

10.3 Owne rship of Records 

It is mutually agreed that all materials prepared by Developer under this 
Agreement shall become the property of the District and Developer shall have 
no property r ight therein whatsoever. Developer hereby assigns to District 
any copyrights associated with the materials prepared pursuant to the 
Agreement. 

10.4 Open Book Policy 

There will be an open book policy with Developer and its construction team . 
District shall have access to all subcontractor bids, value engineering back-up, 
contingency breakdown & tracking, and Developer fees. 

10.5 Compensation to Developer for Preconstruction Services 

District agrees to reimburse Developer in the total amount not to exceed 
Eighty-one thousand and ninety-five and 00/100 Dollars ($81,095.00), for 
the performance of preconstruction services contemplated by this Agreement. 
Developer shall be paid monthly for the actual fees and allowed costs and 
expenses for all time and materials required and expended for work 
requested and specified by the District as completed . Said amount shall be 
paid within thirty (30) days upon submittal to and verification by the District 
of a monthly billing statement showing completion of the tasks for that month 
on a line item bas is. In the event Developer and District enter into the 
construction agreement for the development of the Project, this compensation 
for services rendered will be included as part of the Guaranteed Maximum 
Price ("GMP") to be paid to Developer by District. 

Developer sha ll be responsible for any and all costs and expenses incurred by 
Developer, including but not limited to the costs of hiring sub-consultants, 
contractors and other professionals, review of the Project's Plans and 
Specifications, rev iew and preparation of necessary documentation relating to 
the development of the Project, all travel-related expenses, as well as for 
meetings with District and its representatives, long distance telephone 
charges, copying expenses, salaries of Developer staff and employees 
working on the Project, overhead, and any other reasonable expenses 
incurred by Developer in performance of the preconstruction services 
contemplated by this Agreement. 

10.6 Termination before Construction Pha se 

10.6.1 

Facilities Lease 

Before the Notice to Proceed with for Construction Phase is issued 
by the District, th is Agreement may be terminated at any time 
without cause by District upon fourteen (14) days written notice to 
Developer. In the event of such a termination by District, the 
District shall pay Developer for all undisputed services performed 
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11. 

and expenses incurred per this Agreement, supported by 
documentary evidence, including, but not limited to, payroll 
records, invoices from third parties retained by Developer pursuant 
to this Agreement, and expense reports up until the date of notice 
of termination plus any sums due Developer for Board-approved 
extra services. In ascertaining the services actually rendered 
hereunder up to the date of termination of this Agreement, 
consideration shall be given to completed work and work in process 
that would best serve the District if a completed product was 
presented. 

10.6.2 In the event that the parties do not reach an agreement on the 
GMP, this Agreement will be terminated at that time. In the event 
of such a termination, the District shall pay Developer no more 
than the not to exceed amount in Section 10.5 above. 

10.7 Construction Phase 

Developer shall not commence any construction work before DSA approval of 
the Plans and Specifications. 

Construction of Project 

11,1 Construction of Project 

11,1,1 Developer agrees to cause the Project to be developed, 
constructed, and installed in accordance with the terms hereof and 
the Construction Provisions set forth in Exhibit D, including those 
things reasonably inferred from the Contract Documents as being 
within the scope of the Project and necessary to produce the stated 
result even though no mention is made in the Contract Documents. 

11.1.2 Contract Time/ Construction Schedule 

It is hereby understood and agreed that the Contract Time for this 
Project shall be four hundred twenty-seven (427) calendar days, 
commencing with the date upon which the Facilities Lease and the 
Site Lease are fully executed and delivered to both Parties and 
ending with completion of the Work which will occur no later than 
December 31, 2018 ("Contract Time"). The Construction Schedule 
must be approved by the District. 

11.1.3 Schedule of Values 

11,1.4 

The Developer has provided a schedule of values, approved by the 
District, which will be attached hereto as Exhibit G ("Schedule of 
Values"). The Schedule of Values must be approved by the 
District. 

Liquidated Damages 
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Time is of the essence for all work Developer must perform to 
complete the Project. It is hereby understood and agreed that It is 
and will be difficult and/or impossible to ascertain and determine 
the actual damage that the District will sustain in the event of and 
by reason of Developer's delay; therefore, Developer agrees that it 
shall pay to the District the sum of Five thousand and 00/100 
Dollars ($5,000.00) per day as liquidated damages for each and 
every day's delay beyond the Contract Time. 

11.1.4.1 It is hereby understood and agreed that this amount is 
not a penalty. 

11.1 .4.2 In the event any portion of the liquidated damages is 
not paid to the District, the District may deduct that 
amount from any money due or that may become due 
the Developer under this Facilities Lease. The District's 
right to assess liquidated damages is as indicated herein 
and in Exhibit D. 

11.1 .4.3 The time during which the construction of the Project is 
delayed for cause as hereinafter specified may extend 
the time of completion for a reasonable time as the 
District may grant. 

11,1.5 Guaranteed Maximum Price 

Developer will cause the Project to be constructed within the 
Guaranteed Maximum Price as set forth and defined in the 
Guaranteed Maximum Price Provisions in Exhibit C, and Developer 
will not seek additional compensation from District in excess of that 
amount. 

11.1.6 Modifications 

If the DSA requires changes to the Contract Documents submitted 
by District to Developer, and those changes change the 
construction costs and/or construction time for the Project, then 
those changed costs or time will be handled as a modification 
pursuant to the provisions of Exhibit D. 

11.1.7 Labor Compliance Monitoring and Enforcement by 
Department of Industrial Relations 

This Project is subject to labor compliance monitoring and 
enforcement by the Department of Industrial Relations pursuant to 
Labor Code section 1771.4 and Title 8 of the California Code of 
Regulations. Developer specifically acknowledges and understands 
that it shall perform the Work of this Agreement while complying 
with all the applicable provisions of Division 2, Part 7, Chapter 1, of 
the Labor Code. 

11.1.8 Project Labor Agreement 
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This Project is subject to the extension or renewal of a project 
labor agreement entered into by the District prior to January 1, 
2017, attached to the Facilities Lease as Exhibit H. 

11.1.a.1 Skilled and Trained Workforce. 

Pursuant to Education Code section 17407 .5, Developer 
is not required to establish its enforceable commitment 
to use a Skilled and Trained Workforce, as defined in 
Chapter 2.9 (commencing with Section 2600) of Part 1 
of Division 2 of the Public Contract Code, as Developer 
and all its subcontractors at every tier will become a 
party to the District's Project Labor Agreement. 

11,1.9 Local, Small Local and Small Local Resident Business 
Enterprise Program (L/SL/SLRBE) 

This Project is subject to a minimum fifty percent (50%) 
mandatorty local participation requirement, pursuant to Board 
Policy BP 7115 and Administrative Regulations AR 7115, attached 
to the Facilities Lease as Exhibit I. 

11.1.10 Disabled Veterans Business Enterprise Participation Policy 

This Project is subject to the District's Disabled Veterans Business 
Enterprise Participation Policy, attached to the Facilities Lease as 
Exhibit J. 

12. Maintenance 

Following delivery of possession of the Project by Developer to District, the repair, 
improvement, replacement and maintenance of the Project and the Project Site shall be at 
the sole cost and expense and the sole responsibility of the District, subject only to all 
punch list items and warranties against defects In materials and workmanship of Developer 
as provided in Exhibit D. The District shall pay for or otherwise arrange for the payment of 
the cost of the repair and replacement of the Project resulting from ordinary wear and tear. 
The District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil 
Code, but such waiver shall not limit any of the rights of the District under the terms of this 
Facilities Lease. 

13. Utilities 

Following delivery of possession of the Project by Developer to District, the cost and 
expenses for all utility services, including, but not limited to, electricity, natural gas, 
telephone, water, sewer, trash removal, cable television, janitorial service, security, 
heating, water, Internet service, data transmission, and all other utilities of any type shall 
be paid by District. 
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14 . Taxes and Other Impositions 

All ad valorem real property taxes, special taxes, possessory interest taxes, bonds and 
special lien assessments or other impositions of any kind with respect to the Project, the 
Project Site and the improvements thereon, charged to or imposed upon either Developer or 
the District or their respective interests or estates in the Project, shall at all times be paid 
by District. In the event any possessory interest tax is levied on Developer, its successors 
and assigns, by virtue of this Facilities Lease or the Site Lease, District shall pay such 
possessory interest tax directly, if possible, or shall reimburse Developer, its successors and 
assigns for the full amount thereof within forty-five ( 45) days after presentation of proof of 
payment by Developer. 

15. Insurance 

15.1 Developer's Insurance 

The Developer shall comply with the insurance requ irements as indicated here 
and in Exhibit D and Exhibit D-1. 

15.1.1 

15.1.2 

Commercial General Liability and Automobile Liability 
Insurance 

15.1.1.1 Developer shall procure and maintain, during the life of 
the Project, Commercial General Liability Insurance and 
Automobile Liability Insurance that shall protect 
Developer, District, its Board Members, employees, 
agents, Construction Manager(s) , Project Manager(s), 
Project Inspector(s), and Architect(s) from all claims for 
bodily injury, property damage, personal injury, death, 
advertising injury, and medical payments arising from 
operations under the Project. This coverage shall be 
provided in a form at least as broad as Insurance 
Services (ISO) Form CG 00 01 11 88. Developer shall 
ensure that Products Liability and Completed Operations 
coverage, Fire Damage Liability, and Any auto including 
owned, non-owned, and hired, are included within the 
above policies and at the required limits, or Developer 
shall procure and maintain these coverages separately. 

15.1.1.2 Developer's deductible or self-insured retention for its 
Commercial General Liability Insurance policy shall not 
exceed five thousand dollars ($5,000) for deductible or 
twenty-five thousand dollars ($25,000) for self- insured 
retention, respectively, unless approved in writing by 
District. 

15.1.1.3 All such policies shall be written on an occurrence form. 

Excess Liability Insurance 

15.1.2. 1 Developer may procure and maintain, during the life of 
the Project, an Excess Liability Insurance Policy to meet 
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the policy limit requirements of the required policies if 
Developer's underlying policy limits are less than 
required. 

15.1. 2. 2 There shall be no gap between the per occurrence 
amount of any underlying policy and the start of the 
coverage under the Excess Liability Insurance Policy. 
Any Excess Liability Insurance Policy shall protect 
Developer, District, Its Board Members, employees, 
agents, Construction Manager(s), Project Manager(s), 
Project Inspector(s), and Architect(s) in amounts and 
including the provisions as set forth in Exhibit D or 
Exhibit D-1 and/or the Supplementary Conditions (if 
any), and that complies with all requirements for 
Commercial General Liability and Automobile Liability 
and Employers' Liability Insurance. 

15.1. 2.3 The District, in its sole discretion, may accept the Excess 
Liability Insurance Policy that bring Contractor's primary 
limits to the minimum requirements herein. 

15.1.3 Subcontractor 

Developer shall require its Subcontractor(s), if any, to procure and 
maintain Commercial General Liability Insurance, Automobile 
Liability Insurance, and Excess Liability Insurance (if Subcontractor 
elects to satisfy, in part, the insurance required herein by procuring 
and maintaining an Excess Liability Insurance Policy) with 
minimum limits at least equal to the amount required of the 
Developer except where smaller minimum limits are permitted as 
set forth below. 

15.1.4 Workers' Compensation and Employers' Liability Insurance 

Facilities Lease 

15.1.4.1 In accordance with provisions of section 3700 of the 
California Labor Code, the Developer and every 
Subcontractor shall be required to secure the payment 
of compensation to its employees. 

15.1.4.2 Developer shall procure and maintain, during the life of 
the Project, Workers' Compensation Insurance and 
Employers' Liability Insurance for all of its employees 
engaged in work under the Project, on/or at the Site of 
the Project. This coverage shall cover, at a minimum, 
medical and surgical treatment, disability benefits, 
rehabilitation therapy, and survivors' death benefits. 
Developer shall require its Subcontractor(s), if any, to 
procure and maintain Workers' Compensation Insurance 
and Employers' Liability Insurance for all employees of 
Subcontractor(s). Any class of employee or employees 
not covered by a Subcontractor's insurance shall be 
covered by Developer's insurance. If any class of 
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15.1.5 

15.1.6 

Facilities Lease 

employee or employees engaged in Work on the Project, 
on or at the Site of the Project, is not protected under 
the Workers' Compensation Insurance, Developer shall 
provide, or shall cause a Subcontractor to provide, 
adequate insurance coverage for the protection of any 
employee(s) not otherwise protected before any of those 
employee(s) commence work . 

Builder's Risk Insu rance: Builder's Risk "All Risk" Insurance 

15.1.5.1 Developer shall procure and maintain, during the life of 
this Contract, Builder's Risk (Course of Construction), or 
similar first party property coverage acceptable to the 
District, issued on a replacement cost value basis. The 
cost shall be consistent with the total replacement cost 
of all insurable Work of the Project included within the 
Contract Documents. Coverage is to insure against all 
risks of accidental physica I loss and shall include without 
limitation the perils of vanda lism and/or malicious 
mischief (both without any limitation regarding vacancy 
or occupancy), sprinkler leakage, civil authority, theft, 
sonic disturbance, earthquake, flood, collapse, wind, 
ra in, dust, fire, war, terrorism, lightning, smoke, and 
rioting . Coverage shall include debris removal, 
demol ition, increased costs due to enforcement of all 
applicable ordinances and/or laws in the repair and 
replacement of damaged and undamaged portions of the 
property, and reasonable costs for the Architect's and 
engineering services and expenses requ ired as a result 
of any insured loss upon the Work and Project, including 
completed Work and Work in progress, to the fu ll 
insurable value thereof. 

Pollution Liability Insurance 

15.1.6.1 Developer shall procure and ma intain Pollution Liability 
Insu ranee that shall protect Developer, District, 
Construction Manager(s), Project Inspector(s), and 
Architect(s) from all claims for bodily injury, property 
damage, including natural resource damage, cleanup 
costs, removal, storage, disposal, and/or use of the 
pollutant arising from operations under this Facilities 
Lease, and defense, including costs and expenses 
incurred in the investigation, defense, or settlement of 
claims. Coverage shall apply to sudden and/or gradual 
pollution conditions resulting from the escape or release 
of smoke, vapors, fumes, acids, alkalis, toxic chemicals, 
liquids, or gases, natura I gas, waste materials, or other 
irritants, contaminants, or pollutants, including 
asbestos. This coverage shall be provided in a form at 
least as broad as Insurance Services Offices, Inc. (ISO) 
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15.1.7 

Form CG 2415, or Developer shall procure and maintain 
these coverages separately. 

15.1.6.2 Developer shall warrant that any retroactive date 
applicable to coverage under the policy predates the 
Effective Date of this Facilities Lease and that cont inuous 
coverage will be maintained or an extended reporting or 
discovery period will be exercised for a period of three 
(3) years, beginning from the time that the Work under 
the Contract is completed. 

15.1.6.3 If Developer is responsible for removing any pollutants 
from a site, then Developer shall ensure that Any Auto, 
including owned, non-owned, and hired, are included 
within the above policies and at the required limits, to 
cover its automobi le exposure for transporting the 
pollutants from the site to an approved disposal site. 
This coverage shall include the Motor Carrier Act 
Endorsement, MCS 90. 

Proof of Carriage of Insurance and Other Requirements 
Endorsements and Certificates 

15.1.7.1 Developer shall not commence Work nor shall it allow 
any Subcontractor to commence Work on the Project, 
until Developer and its Subcontractor(s) have procured 
all requ ired insurance and Developer has delivered in 
duplicate to the District complete endorsements (or 
entire insurance policies) and certificates indicating the 
required coverages have been obtained, and the District 
has approved these documents. 

15.1.7.2 Endorsements, certificates, and insurance policies shall 
include the following: 

15.1.7.2.1 A clause stating: 

"This policy shall not be amended, 
canceled or modified and the 
coverage amounts shall not be 
reduced until notice has been 
mailed to District, Architect, and 
Construction Manager stating date 
of amendment, modification, 
cancellation or reduction. Date of 
amendment, modification, 
cancellation or reduction may not 
be less than thirty (30) days after 
date of mailing notice." 

15.1.7.2.2 Language stating in particular those 
insured, extent of insurance, location and 
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Facilities Lease 

operation to which insurance applies, 
expiration date, to whom cancellation and 
reduction notice will be sent, and length of 
notice period. 

15.1.7.3 All endorsements, certificates and insurance policies 
shall state that District, Its Board Members, employees 
and agents, Construction Manager(s), Project 
Manager(s), Inspector(s) and Architect(s) are named 
additional insureds under all policies except Workers' 
Compensation Insurance and Employers' Liability 
Insurance. 

15.1.7.4 Insurance written on a "claims made" basis shall be 
retroactive to a date that coincides with or precedes 
Developer's commencement of Work, including 
subsequent policies purchased as renewals or 
replacements. Said policy is to be renewed by the 
Developer and all Subcontractors for a period of five {5) 
years following completion of the Work or termination of 
this Facilities Lease. Such insurance must have the 
same coverage and limits as the policy that was in effect 
during the term of this Faclllties Lease, and will cover 
the Developer and all Subcontractors for all claims 
made. 

15.1.7.5 Developer's and Subcontractors' insurance policy(s) 
shall be primary and non-contributory to any insurance 
or self-insurance maintained by District, Its Board 
Members, employees and/or agents, the State of 
California, Construction Manager(s), Project Manager(s), 
Inspector{s), and/or Architect{s). 

15.1.7.6 All endorsements shall waive any right to subrogation 
against any of the named additional insureds. 

15.1.7.7 All policies shall be written on an occurrence form. 

15.1.7.8 All of Developer's insurance shall be with insurance 
companies with an A.M. Best rating of no less than A: 
XI. 

15.1.7.9 The insurance requirements set forth herein shall in no 
way limit the Developer's liability arising out of or 
relating to the performance of the Work or related 
activities. 

15.1.7. lOFailure of Developer and/or its Subcontractor{s) to 
comply with the insurance requirements herein shall be 
deemed a material breach of the Facilities Lease and 
constitute a Default by the Developer pursuant to this 
Facilities Lease. 
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15.1.8 Insurance Policy Limits 

The limits of insurance sha ll not be less than the following amounts: 

Commercial General Combined Single Limit $4,000,000 
Liability 

Product Liability and $4,000,000 
Completed Operations, 
Fire Damage Liability -
Split Limit 

Automobile Liability - Combined Single Limit $4,000,000 
Any Auto 

Workers Compensation Statutory limits 
pursuant to State Jaw 

Employers' Liability $4,000,000 

Pollution Liability $1,000,000 per claim; 
$2 000 000 aqqreqate 

The limits of insurance for those subcontractors whose scope of work does not 
exceed ten percent (10%) of the Guaranteed Maximum Cost shall not be less 
than the following amounts: 

Commercial General Combined Single $2,000,000 
Liability Limit 

Product Liability and $2,000,000 
Completed Operations 

Automobile Liability - Any Combined Single $2,000,000 
Auto Limit 

Workers Compensation Statutory limits pursuant 
to State law 

Employers' Liability $2,000,000 

Notwithstanding anything in this Facilities Lease to the contrary, the above 
insurance requirements may be modified as appropriate for subcontractors, 
with District's prior written approval. 

15.2 District's Insurance 

15.2.1 

Facilities Lease 

Rental Interruption Insurance 

District shall at all times from and after District's acceptance of 
the Project, for the benefit of District and Developer, as their 
interests may appear, maintain rental interruption insurance to 
cover loss, total or partial, of the use of the Project due to damage 
or destruction, in an amount at least equal to the maximum 
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16. 

15.2.2 

estimated Lease Payments payable under this Facil ities Lease 
during the current or any future twenty-four (24) month period. 
This Insurance may be maintained as part of or in conjunction with 
any other insurance coverage carried by the District, and such 
insurance may be maintained In whole or in part in the form of 
participation by the District in a joint powers agency or other 
program providing pooled insurance. This insurance may not be 
maintained in the form of self-insurance. The proceeds of this 
insurance shall be paid to the Developer. 

Prope rty Insurance 

District shall at all times from and after District's acceptance of the 
Project, carry and maintain in force a policy of property insurance 
for 100% of the insurable replacement value with no coinsurance 
penalty, on the Project Site and the Project, together with all 
improvements thereon, under a standard "all risk" contract Insuring 
against loss or damage. Developer shall be named as additional 
insureds or co-insureds thereon by way of endorsement. District 
shall not be relieved from the obligation of supplying any additional 
funds for replacement of the Project and the improvements thereon 
in the event of destruction or damage where insurance does not 
cover replacement costs. District shall have the right to procure 
the required insurance through a joint powers agency or to self
insure against such losses or port ion thereof as is deemed prudent 
by District. 

Indemnjfication and Defense 

16.1 To the fullest extent perm itted by California law, Developer shall indemn ify, 
keep and hold harmless the District and its respective Board Members, 
officers, representatives, employees, consultants, the Architect and 
Construction Manager in both individual and official capacities and their 
consultants ("Indemnitees"), against all suits, claims, damages, losses, and 
expenses, including but not limited to attorney's fees and costs, caused by, 
arising out of, resulting from, or incidental to, the performance of the Work 
under this Contract by the Developer or its Subcontractors, vendors and/or 
suppliers, including any suit, claim, damage, loss, or expense attributable to, 
without limitation, bodily injury, sickness, disease, death, alleged patent 
violation or copyright infringement, or injury to or destruction of tangible 
property (including damage to the Work itself) and including the loss of use 
resulting therefrom, except to the extent caused wholly by the active 
negligence or willful misconduct of the Indemnitees. This indemnification and 
hold harmless obligation includes any failure or alleged failure by Developer to 
comply with any law and/or provision of the Contract Documents, including, 
without limitation, any stop payment notice actions or liens, Including Civil 
Wage and Penalty Assessments and/or Orders by the California Department 
of Industrial Relations. 

16.2 Developer shall also defend, at its own expense, Indemnitees with legal 
counsel reasonably acceptable to the District, against all suits, claims, 
allegations, damages, losses, and expenses, including but not limited 
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attorneys' fees and costs, caused by, arising out of, resulting from, or 
incidental to, the performance of the Work under th is Contract by Developer, 
its Subcontractors, vendors, or suppliers, except to the extent caused by the 
sole negligence, active negligence, or willful misconduct of the Indemnltees. 
This defense obligation extends to any failure or alleged failure by Developer 
to comply with any provision of law, any failure or al leged failure to timely 
and properly fulfill all of its obligations under the Contract Documents in strict 
accordance with their terms, and without limitation, any fai lure or alleged 
failure of Developer's obligations regarding any stop payment notice actions 
or liens, including Civil Wage and Penalty Assessments and/or Orders by the 
California Department of Industrial Relations. Th is agreement and obligation 
of the Developer shall not be construed to negate, abridge, or otherwise 
reduce any right or obligation of defense that would otherwise exist as to any 
party or person described herein. 

16.3 The Developer shall give prompt notice to the District in the event of any 
injury ( including death), loss, or damage Included herein. Without limitation 
of the provisions herein , if the Developer's agreement to indemnify and hold 
harmless the Indemnitees or its agreement to defend Indemnitees as 
provided herein against liability for damage arising out of bodily injury to 
persons or damage to property caused by or resulting from the negligence of 
any of the Indemnitees shall to any extent be or be determined to be vo id or 
unenforceable, it is the intention of the parties that these circumstances shall 
not otherwise affect the validity or enforceabil ity of t he Developer's 
agreement to indemnify, defend, and hold harmless the rest of the 
Indemnitees, as provided herein, and in the case of any such suits, claims, 
damages, losses, or expenses caused in part by the default, negl igence, or 
act or omiss ion of the Developer, any Subcontractor, anyone directly or 
indirectly employed by any of them or anyone for whose acts any of them 
may be liable, and in part by any of the I ndemnitees, t he Developer shall be 
and remain fully liable on its agreements and obligations herein to the fullest 
extent permitted by law. 

16.4 In any and all cla ims against any of the Indemnitees by any employee of the 
Developer, any Subcontractor, anyone directly or indirectly employed by any 
of t hem or anyone for whose acts any of them may be liable, the Developer's 
indemnification obligation herein shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits 
payable by or for the Developer or any Subcontractor under workers' 
compensat ion acts, disability benefit acts, or other employee benefit acts. 

16.S The District may retain so much of the moneys due to the Developer as shall 
be considered necessary, until disposition of any such suit, claims or actions 
for damages or unti l the District, Architect and Construction Manager have 
received written agreement from the Developer that Developer will 
unconditionally defend the District and its respective Boa rd Members, officers, 
representatives, employees, consultants, the Architect and Construction 
Manager and their sub-consultants and pay any damages due by reason of 
settlement or judgment. 
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16.6 The indemnification and defense obligations hereunder shall survive the 
completion of Work, Including the warranty/guarantee period, and/or the 
termination of the Contract. 

17. Eminent Domain 

17 .1 Total Taking After Project Delivery 

If, following delivery of possession of the Project by Developer to District, all 
of the Project and the Project Site Is taken permanently under the power of 
eminent domain, the Term shall cease as of the day possession shall be so 
taken. 

17.1.1 The financial interest of Developer shall be limited to the amount of 
principal payments pursuant to the Guaranteed Maximum Price 
Provisions indicated in Exhibit C that are then due or past due 
together with all remaining and succeeding principal payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C for the remainder of the original Term. For example, if all 
of the Project and the Project Site Is taken at the end of the third 
year of the Term, Developer shall be entitled to receive from the 
eminent domain award the sum of all principal payments pursuant 
to the Guaranteed Maximum Price Provisions indicated in Exhibit c 
that would have been owing for the fourth year through the end of 
the Term had there been no taking. 

17.1.2 The balance of the award, if any, shall be paid to the District. 

17.2 Total Taking Prior to Project Delivery 

If all of the Project and the Project Site is taken permanently under the power 
of eminent domain and the Developer is still performing the work of the 
Project and has not yet delivered possession of the Project to District, the 
Term shall cease as of the day possession shall be so taken. The financial 
interest of Developer shall be the amount Developer has expended to date for 
work performed on the Project, subject to documentation reasonably 
satisfactory to the District. 

17.3 Partial Taking. 

If, following delivery of possession of the Project by Developer to District, less 
than all of the Project and the Project Site is taken permanently, or if all of 
the Project and the Project Site or any part thereof is taken temporarily, 
under the power of eminent domain. 

17 .3.1 This Facilities Lease shall continue in full force and effect and shall 
not be terminated by virtue of that partial taking and the Parties 
waive the benefit of any law to the contrary, and 

17.3.2 There shall be a partial abatement of any principal payments 
pursuant to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C as a result of the application of the net proceeds of any 
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18. 

eminent domain award to the prepayment of those payments 
hereunder. The Parties agree to negotiate, in good faith, for an 
equitable split of the net proceeds of any eminent domain award 
and a corresponding reduction in the payments required pursuant 
to the Guaranteed Maximum Price Provisions indicated in Exhibit C. 

Damage and Destruction 

If, following delivery of possession of all or a portion of the Project by Developer to District, 
the Project is totally or partially destroyed due to fire, acts of vandalism, flood, storm, 
earthquake, Acts of God, or other casualty beyond the control of either party hereto, the 
Term shall end and District shall no longer be requ ired to make any payments required 
pursuant to the Guaranteed Maximum Price Provisions indicated In Exhibit C that are then 
due or past due or any remaining and succeeding principal payments pursuant to the 
Guaranteed Maximum Price Provisions indicated in Exhibit C for the remainder of the 
original Term . Nothing in this section shall relieve District of its obligations, nor deny 
Developer of its rights under Section 15.2. 

19. Abate ment 

19.1 If, after the Parties have executed the Memorandum of Commencement Date 
attached hereto as Exhibit E, the Project becomes destroyed or damaged 
beyond repair, the District may determine its use of the Project abated. 
Thereafter, the District shall have no obligation to make, nor shall the 
Developer have the right to demand, the Lease Payments as ind icated in the 
Guaranteed Maximum Price Provisions indicated in Exhibit C to this Facilities 
Lease. The Term shall cease at that time. Nothing in this section shall relieve 
District of its obligations, nor deny Developer of its rights under Section 15.2. 

19. 2 The Parties hereby agree that the net proceeds of t he District's renta l 
interruption insurance that the District must mainta in during the Term, as 
required herein, shall constitute a special fund for the payment of the Lease 
Payments indicated In the Guaranteed Maximum Price Provisions indicated in 
Exhibit C. 

19.3 The District shall as soon as practicable after such event, apply the net 
proceeds of its insurance policy intended to cover that loss ("Net Proceeds"), 
either to: 

19.3.1 Repair the Project to full use. 

19.3.2 Replace the Project, at the District's sole cost and expense, with 
property of equal or greater value to the Project immediately prior 
to the time of the destruction or damage, and that replacement, 
once completed, shall be substituted in this Facilities Lease by 
appropriate endorsement; or 

19.3.3 Exercise the District's purchase option as indicated in the 
Guaranteed Maximum Price Provisions indicated in Exhibit C to this 
Facilities Lease. 
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19.4 The District shall notify the Developer of which course of action it desires to 
take within thirty (30) days after the occurrence of the destruction or 
damage. The Net Proceeds of all insurance payable with respect to the 
Project shall be available to the District and shall be used to discharge the 
District's obligations under this Section. 

20. Access 

20.1 By Developer 

Developer shall have the right at all reasonable times to enter upon the 
Project Site to construct the Project pursuant to this Facilities Lease. 
Following the acceptance of the Project by District, Developer may enter the 
Project at reasonable times with advance notice and arrangement with 
District for purposes of making any repairs required to be made by Developer. 

20.2 By District 

The District shall have the right to enter upon the Project Site at all times. 
District shall comply with all safety precautions and procedures required by 
Developer. 

21. Assignment. Subleasing 

21.1 Assignment and Subleasing by the District 

Any assignment or sublease by District shall be subject to all of the following 
conditions: 

21.1,1 This Facilities Lease and the obligation of the District to make the 
payments required pursuant to the Guaranteed Maximum Price 
Provisions Indicated in Exhibit C shall remain obligations of the 
District; and 

21.1.2 The District shall, within thirty (30) days after the delivery thereof, 
furnish or cause to be furnished to Developer a true and complete 
copy of any assignment or sublease. 

21.2 Assignment by Developer 

Developer may assign its right, title and interest in this Facilities Lease, in 
whole or in part to one or more assignees, only after the written consent of 
District, which District will not unreasonably withhold. No assignment shall be 
effective against the District unless and until the District has consented in 
writing. Notwithstanding anything to the contrary contained In this Facilitfes 
Lease, no consent from the District shall be required in connection with any 
assignment by Developer to a lender for purposes of financing the Project as 
long as there are not additional costs to the District. 

22. Termination. Default And Suspension 

22.1 Termination; Lease Terminable Only As Set Forth Herein 

Facilities Lease Page 28 
Madison Park Academy Expansion Project 



22.1.1 Except as otherwise expressly provided in this Facilities Lease, this 
Facilities Lease shall not terminate, nor shall District have any right 
to terminate this Facilities Lease or be entitled to the abatement of 
any necessary payments pursuant to the Guaranteed Maximum 
Price Provisions in Exh ibit C or any reduction thereof. The 
obligations hereunder of District shall not be otherwise affected by 
reason of any damage to or destruction of all or any part of the 
Project; the taking of the Project or any portion thereof by 
condemnation or otherwise; the proh ibition, limitation or restriction 
of District's use of the Project; the interference with such use by 
any private person or contractor; the District's acquisition of the 
ownership of the Project (other than pursuant to an express 
provision of this Facilities Lease); any present or future law to the 
contrary notwithstanding. It is the intention of the Parties hereto 
t hat all necessary payments pursuant to the Guaranteed Maximum 
Price Provisions indicated in Exhibit C shall continue to be payable 
in all events, and the obligations of the District hereunder shall 
continue unaffected unless the requirement to pay or perform the 
same shall be terminated or modified pursuant to an express 
provision of this Facilities Lease. 

22. 1. 2 Nothing contained herein shall be deemed a waiver by the District 
of any rights that it may have to bring a separate action with 
respect to any Event of Default by Developer hereunder or under 
any other agreement to recover the costs and expenses associated 
with that action. The District covenants and agrees that it will 
rema in obligated under this Facilities Lease in accordance with its 
terms. 

2 2.1.3 Following completion of the Project, the District wi ll not ta ke any 
action to terminate, rescind or avoid this Fac ilities Lease, 
notwithstanding the bankruptcy, insolvency, reorga nization, 
composition, readjustment, liquidation, dissolution, wind ing-up or 
other proceeding affecting Developer or any assignee of Developer 
in any such proceeding , and notwithstandi ng any action with 
respect to this Facilities Lease which may be taken by any trustee 
or receiver of Developer or of any assignee of Developer in any 
such proceeding or by any court in any such proceed ing. Following 
completion of the Project, except as otherwise expressly provided 
in th is Facilities Lease, District waives all rights now or hereafter 
conferred by law to quit , terminate or su rrender this Facilities 
Lease or the Project or any part the reof. 

22.1.4 District acknowledges that Developer may ass ign an interest in 
some or all of the necessary payments pursuant to the Guaranteed 
Maximum Price Provisions indicated in Exhibit C to a lender in order 
to obtain financing for the cost of constructing the Project and that 
the lender may rely on the foregoing covenants and provisions in 
connection with such financing. 

22.2 District's Right to Terminate Developer for Cause 
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22,2.1 Grounds for Termination 

Facilities Lease 

The Dlstrict, in its sole discretion, without prejudice to any other 
right or remedy, may terminate the Site Lease and Facilities Lease 
and/or terminate the Developer's right to perform the work of the 
Facilities Lease based upon any of the following: 

22.2.1,1 Developer refuses or falls to execute the Work or any 
separable part thereof; or 

22.2.1.2 Developer fails to complete said Work within the time 
specified or any extension thereof; or 

22.2.1.3 Developer persistently fails or refused to perform Work 
or provide material of sufficient quality as to be in 
compliance with the Facilities Lease; or 

22,2.1.4 Prior to completion of the Project, Developer is adjudged 
a bankrupt, files a petition for relief as a debtor, or a 
petition is filed against the Developer without its 
consent, and the petition not dismissed within sixty (60) 
days; or 

22.2.1.5 Prior to the completion of the Project, Developer makes 
a general assignment for the benefit of its creditors, or a 
receiver is appointed on account of its insolvency; or 

22.2.1.6 Developer persistently or repeatedly refuses and/or fails, 
except in cases for which extension of time is provided, 
to supply enough properly skilled workers or proper 
materials to complete the Work in the time specified; or 

22.2.1.7 Developer fails to make prompt payment to 
Subcontractors, or for material, or for labor; or 

22,2.1.8 Developer persistently disregards laws, or ordinances, or 
instructlons of District as indicated in Exhibit D, or 
otherwise in violation of Exhibit D; or 

22.2.1.9 Developer fails to comply with the District's Project 
Labor Agreement; or 

22.2.1.10Developer falls to comply with the District's Local, Small 
Local and Small local Resident Business Enterprise 
Program; or 

22.2.1,11Developer fails to supply labor, including that of 
Subcontractors, that is sufficient to prosecute the Work 
or that can work in harmony with all other elements of 
labor employed or to be employed on the Work; or 
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22.2.2 

22.2.1.12Developer or its Subcontractor(s) is/are otherwise in 
breach, default, or in substantial violation of any 
provision of this Facilities Lease, Including but not 
limited to a lapse in licensing or registration. 

Notification of Termination 

22.2.2.1 Upon the occurrence at District's sole determination of 
any of the above conditions, or upon Developer's failure 
to perform any material covenant, condition or 
agreement In this Facilities Lease, District may, without 
prejudice to any other right or remedy, serve written 
notice upon Developer and its Surety of District's 
termination of this Facilities Lease and/or the 
Developer's right to perform the work of this Facilities 
Lease. This notice will contain the reasons for 
termination. 

22.2.2.1.1 Unless, within fifteen (15) days after the 
service of the notice, any and all 
condition(s) shall cease, and any and all 
violation(s) shall cease, or arrangement 
satisfactory to District for the correction of 
the condition(s) and/or violation(s) be 
made, this Facilities Lease and the Site 
Lease shall cease and terminate. 

22.2.2.1.2 If the failure stated in the notice cannot 
be corrected within fifteen (15) days after 
the service of notice, District may consent 
to an extension of time, provided 
Developer instituted and diligently 
pursued corrective action within the 
applicable fifteen (15)-day period and 
until the violation is corrected. Upon 
District determination, Developer shall not 
be entitled to receive any further payment 
until the entire Work is finished. 

22,2,2.2 Upon Termination, District may immediately serve 
written notice of tender upon Surety whereby Surety 
shall have the right to take over and perform this 
Facilities Lease only if Surety: 

22,2,2.2.1 Within three (3) days after service upon it 
of the notice of tender, gives District 
written notice of Surety's intention to take 
over and perform this Facilities Lease; and 

22.2.2.2.2 Commences performance of this Facilities 
Lease within three (3) days from date of 
serving of its notice to District. 
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22.2.2.3 Surety shall not utilize Developer in completing the 
Project if the District notifies Surety of the District's 
objection to Developer's further participation in the 
completion of the Project. Surety expressly agrees that 
any developer which Surety proposes to fulfill Surety's 
obligations is subject to District's approval. 

22.2.2.4 If Surety fails to notify District or begin performance as 
Indicated herein, District may take over the Work and 
execute the Work to completion by any method it may 
deem advisable at the expense of Developer and/or its 
Surety. Developer and its Surety shall be liable to 
District for any excess cost or other damages the District 
incurs thereby. Time is of the essence In this Facilities 
Lease. If the District takes over the Work as herein 
provided, District may, without liability for so doing, 
take possession of and utilize in completing the Work all 
materials, appliances, plan, and other property 
belonging to Developer as may be on the Site of the 
Work, in bonded storage, or previously paid for. 

22.2.3 Effect of Termination 

Facilities Lease 

22.2,3.1 If District terminates the Site Lease and the Facilities 
Lease pursuant to this section, the Project Site and any 
improvements built upon the Project Site shall vest in 
District upon termination of the Site Lease and Facilities 
Lease, and District shall thereafter be required to pay 
only the principal amounts then due and owing pursuant 
to the Guaranteed Maximum Price Provisions indicated in 
Exhibit C, less any damages Incurred by District due to 
Developer's default, acts, or omissions. 

22.2.3.2 The District shall retain all rights it possesses pursuant 
to this Facilities Lease including, without limitation. 

22.2.3.2.1 The right to assess liquidated damages 
due because of any project delay; and 

22.2.3.2.2 All rights the District holds to demand 
performance pursuant to the Developer's 
required performance bond. 

22.2.3.3 Developer shall, only if ordered to do so by the District, 
immediately remove from the Site all or any materials 
and personal property belonging to Developer that have 
not been Incorporated in the construction of the Work, 
or which are not in place in the Work. The District 
retains the right, but not the obligation, to keep and use 
any materials and personal property belonging to 
Developer that have not been incorporated in the 
construction of the Work, or which are not in place in 
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Facilities Lease 

the Work. The Developer and its Surety shall be liable 
upon the performance bond for all damages caused the 
District by reason of the Developer's failure to complete 
the Work under this Facilities Lease. 

22.2.3.4 In the event that the District shall perform any portion 
of, or the whole of the Work, pursuant to the provisions 
of the General Conditions, the District shall not be liable 
nor account to the Developer in any way for the time 
within which, or the manner in which, the Work is 
performed by the District or for any changes the District 
may make In the Work or for the money expended by 
the District in satisfying claims and/or suits and/or other 
obligations in connection with the Work. 

22.2.3.5 In the event that the Site Lease and Facilities Lease are 
terminated for any reason, no allowances or 
compensation will be granted for the loss of any 
anticipated profit by the Developer or any impact or 
impairment of Developer's bonding capacity. 

22.2.3.6 If the expense to the District to finish the Work exceeds 
the unpaid Guaranteed Maximum Price, Developer and 
Surety shall pay difference to District within twenty-one 
(21) days of District's request. District may apply any 
amounts otherwise due to Developer to this difference. 

22.2.3.7 The District shall have the right (but shall have no 
obligation) to assume and/or assign to a replacement 
contractor or construction manager, or other third party 
who is qualified and has sufficient resources to complete 
the Work, the rights of the Developer under its 
subcontracts with any or all Subcontractors. In the 
event of an assumption or assignment by the District, no 
Subcontractor shall have any claim against the District 
or third party for Work performed by Subcontractor or 
other matters arising prior to termination of the Facilities 
Lease. The District or any third party, as the case may 
be, shall be liable only for obligations to the 
Subcontractor arising after assumption or assignment. 
Should the District so elect, the Developer shall execute 
and deliver all documents and take all steps, including 
the legal assignment of its contractual rights, as the 
District may require, for the purpose of fully vesting in 
the District the rights and benefits of its Subcontractors 
under Subcontracts or other obligations or 
commitments. Developer must include this assignment 
provision in all of its Facilities Leases with its 
Subcontractors. 

22.2.3.8 All payments due the Developer hereunder shall be 
subject to a right of offset by the District for expenses, 
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damages, losses, costs, clalms, or reimbursements 
suffered by, or due to, the District as a result of any 
default, acts, or omissions of the Developer. 

22.2.3.9 The foregoing provisions are in addition to and not in 
limitation of any other rights or remedies available to 
District. 

22.3 Termination of Developer for Convenience 

22.3.1 District in its sole discretion may terminate the Facilities Lease 
upon five (5) days written notice to the Developer. Under a 
termination for convenience, the District retains the right to all the 
options available to the District if there is a termination for cause. 
In case of a termination for convenience, the Developer shall have 
no claims against the District except : 

22.3.1.1 The actual cost for labor, materials, and services 
performed that is unpaid and adequately documented 
through timesheets, invoices, receipts, or otherwise; 
and 

22.3.1.2 Five percent (5%) of the total cost of work performed as 
of the date of termination, or five percent (5%) of the 
value of the Work yet to be performed, whichever is 
less. This five percent (5%) amount shall be full 
compensation for all Developer's and its 
Subcontractor(s)' mobilization and/or demobilization 
costs and any anticipated lost profits resulting from 
termination of the Developer for convenience. 

22.4 Developer Remedies Upon District Default 

22.4.1 

Facilities Lease 

Events of Default by District Defined 

The following shall be "Events of Default" of the District under this 
Facilities Lease. The terms "Event of Default" and "Default," 
whenever they are used as to the District in the Site Lease or this 
Facilities Lease, shall only mean one or more of the following 
events: 

22.4.1.1 Failure by the District to pay payments required 
pursuant to the Guaranteed Maximum Price Provisions in 
Exhibit C, and the continuation of this failure for a period 
of forty-five (45) days. 

22.4.1.2 Failure by the District to perform any material covenant, 
condition or agreement in this Facilities Lease and that 
failure continues for a period of forty-five ( 45) days after 
Developer provides District with written notice specifying 
that failure and requesting that the failure be remedied; 
provided, however, if the failure stated in the notice 
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22.4.2 

Facilities Lease 

cannot be corrected within the applicable period, 
Developer shall not withhold its consent to an extension 
of time if corrective action is instituted by the District 
within the applicable period and diligently pursued until 
the defau lt is corrected. 

Remedies on District's Default 

If there has been an Event of Default on the District's part, the 
Developer may exercise any and all remedies granted pursuant to 
th is Facilities Lease; provided, however, there shall be no right 
under any circumstances to accelerate any of the payments 
required pursuant to the Guaranteed Maximum Price Provisions in 
Exhibit C or otherwise declare those payments not then past due 
to be immediately due and payable. 

22.4.2.1 Developer may rescind its leaseback of the Project Site 
to the District under this Facilities Lease and re-rent the 
Project Site to another lessee for the rema ining Term for 
no less than the fair market value for leasing the Project 
Site, which shall be : 

22.4. 2.1.1 An amount determined by a mutually
agreed upon appraiser; or 

22.4. 2. 1. 2 If an appraiser cannot be agreed to, an 
amount equal to the mean between a 
District appraisal and a Developer 
appraisal for the Project Site, both 
prepared by MAI-certified appraisers. 

22.4. 2. 2 District's obligation to make the payments required 
pursuant to the Guaranteed Maximum Price Provisions 
indicated in Exhibit C shall be: 

22.4.2.2 .1 Increased by the amount of costs, 
expenses, and damages incurred by the 
Developer in re-renting the Project Site; 
and 

22.4.2.2. 2 Decreased by the amount of rent 
Developer receives in re-letting the 
Project Site. 

22.4.2.3 The District agrees that the terms of this Facilities Lease 
constitute full and sufficient notice of the right of 
Developer to re-rent the Project Site in the Event of 
Default without effecting a surrender of this Facilities 
Lease, and further agrees that no acts of Developer in 
re-renting as permitted herein shall constitute a 
surrender or termination of this Facilities Lease, but 
that, on the contrary , In the event of an Event of Default 
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22,4.3 

by the District the right to re-rent the Project Site shall 
vest ln Developer as indicated herein. 

District's Continuing Obligation 

Unless there has been damage, destruction, a Taking, or the 
Developer has acted, failed to act, or is in default as indicated 
above providing District with the right to terminate for cause, the 
District shall continue to remain liable for the payments required 
pursuant to the Guaranteed Maximum Price Provisions in Exhibit C 
and those amounts shall be payable to Developer at the time and 
in the manner therein provided. 

22.4.4 No Remedy Exclusive 

No remedy herein conferred upon or reserved to Developer is 
intended to be exclusive and every such remedy shall be 
cumulative and shall be in addition to every other remedy given 
under this Facilities Lease or now or hereafter existing at law or in 
equity. No delay or omission to exercise any right or power 
accruing upon any Default shall impair any such right or power or 
shall be construed to be a waiver thereof, but any such right and 
power may be exercised from time to time and as often as may be 
deemed expedient. In order to entitle Developer to exercise any 
remedy reserved to it in this article, it shall not be necessary to 
give any notice, other than such notice as may be required In this 
Article or by law. 

22.5 Suspension of Work 

22,5.1 District in Its sole discretion may suspend, delay or interrupt the 
Work in whole or in part for such period of time as the District may 
determine upon three (3) days written notice to the Developer. 

22,5.1.1 An adjustment may be made for changes in the cost of 
performance of the Work caused by any suspension, 
delay or interruption. No adjustment shall be made to 
the extent: 

22.5.1.1.1 That performance is, was or would have 
been so suspended, delayed or 
interrupted by another cause for which 
Developer is responsible; or 

22.5.1.1.2 That an equitable adjustment is made or 
denied under another provision of the Site 
Lease or the Facilities Lease; or 

22,5.1.1.3 That the suspension of Work was the 
direct or indirect result of Developer's 
failure to perform any of its obligations 
hereunder. 
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22.5.1.2 Any adjustments in cost of performance may have a 
fixed or percentage fee as provided In the section on 
Format for Proposed Change Order in Exhibit D. This 
amount shall be full compensation for all Developer's 
and its Subcontractor(s)' changes in the cost of 
performance of the Facilities Lease caused by any such 
suspension, delay or interruption. 

23. Notices 

All notices, certificates or other communications hereunder shall be sufficiently given and 
shall be deemed to have been received five (5) days after deposit in the United States mail 
in registered or certified form with postage fully prepaid or one (1) business day after 
deposit with an overnight delivery service with proof of actual delivery: 

If to District: 

Oakland Unified School District 
955 High Street 
Oakland, CA 94601 

If to Developer: 

Vila Tulum Joint Ventures 
590 South 33rd Street 
Richmond, CA 94804 

Attn: Kayla Johnson-Trammell, 
Superintendent 

Attn: Henry Vila, Senior Vice President 

With a copy to: 

Deidree Y.M.K. Sakai, Esq . 
Dann is Woliver Kelley 
275 Battery Street, Suite 1150 
San Francisco, CA 94111 

With a copy to: 

Quinlan S. Tom, Esq . 
Wendel Rosen Black & Dean 
1111 Broadway, 24th Floor 
Oakland, CA 94607 

The Developer and t he District, by notice given hereunder, may designate different 
addresses to which subsequent notices, certificates or other commun ications will be sent. 

24. Binding Effect 

Th is Facilities Lease shall inure to the benefit of and sha ll be binding upon Develope r and 
the District and their respective successors, transferees and assigns. 

25. No Additional Waiver Implied by One Waiver 

In the event any agreement contained in this Facilities Lease should be breached by either 
party and thereafter waived by the other party, such waiver shal l be limited to the particular 
breach so waived and shall not be deemed to waive any other breach hereunder. 

26. Severability 

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by 
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable 
any other provision hereof, unless elimination of the Invalid provision materially alters the 
rights and obligations embodied in this Facilities Lease or the Site Lease. 
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27. Amendments, Changes and Modifications 

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease 
may not be amended, changed, modified, altered or terminated without the written 
agreement of both Parties hereto. 

28. Net-Net-Net Lease 

This Facilities Lease shall be deemed and construed to be a "net-net-net lease" and the 
District hereby agrees that all payments it makes pursuant to the Guaranteed Maximum 
Price Provisions in Exhibit C shall be an absolute net return to Developer, free and clear of 
any expenses, charges or set-offs. 

29. Execution in Counterparts 

This Facilities Lease may be executed in several counterparts, each of which shall be an 
original and all of which shall constitute one and the same instrument. 

30. Developer and District Representatives 

Whenever under the provisions of this Facilities Lease the approval of Developer or the 
District is required, or Developer or the District is required to take some action at the 
request of the other, the approval or request shall be given for Developer by Developer's 
Representative and for the District by the District's Representative, and any party hereto 
shall be authorized to rely upon any such approval or request. 

31, Applicable Law 

This Facilities Lease shall be governed by and construed in accordance with the laws of the 
State of California, and venued in the County within which the School Site Is located. 

32. Attorney's Fees 

If either party brings an action or proceeding involving the Property or to enforce the terms 
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of Its 
own attorneys' fees. 

33. Captions 

The captions or headings in this Facilities Lease are for convenience only and in no way 
define, limit or describe the scope or intent of any provisions or sections of this Facilities 
Lease. 

34. Prior Agreements 

This Facilities Lease and the corresponding Site Lease collectively contain all of the 
agreements of the Parties hereto with respect to any matter covered or mentioned in this 
Facilities Lease and no prior agreements or understanding pertaining to any matter shall be 
effective for any purpose. 

Facilities Lease Page 38 
Madison Park Academy Expansion Project 



35. Further Assurances 

Parties sha ll promptly execute and deliver all documents and instruments reasonably 
requested to give effect to the provisions of this Facilities Lease. 

36. Recitals and Exhibits Incorporated 

The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are 
hereby incorporated into its terms and provisions by this reference. 

37. Time of the Essence 

Time is of the essence with respect to each of the terms, covenants, and conditions of this 
Facilities Lease. 

38. Force Majeure 

A party shall be excused from the performance of any obligation imposed in this Facilities 
Lease and the exhibits hereto for any period and to the extent that a party is prevented 
from performing that obligation, in whole or in part, as a result of delays caused by the 
other party or third parties, a governmental agency or entity, an act of God, war, terrorism, 
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non
performance wi ll not be a default hereunder or a grounds for termination of th is Facilities 
Lease. 

39. Interpretation 

None of the Parties hereto, nor their respective counsel, shall be deemed the drafters of this 
Facilities Lease for purposes of construing the provisions thereof. The language in all parts 
of this Facilities Lease shall in all cases be construed according to its fair meaning, not 
stri ct ly for or against any of the Part ies hereto. 

IN WITNESS WHEREOF, the Parties have caused this Facilities Lease to be executed by 
their respective officers who are duly authorized, as of the Effective Date. 

ACCEPTED AND AGREED on the date indicated below: 

By:James Harris Na~~?r5 =on 
T~=;;; 

Secretary, Board of Education 

OAKLAND UNiFIED SCHOOL DISTRICT 
Office of Gen ral Counsel 

APPROVED FOR F R & SUSSMAN 
I 

F ~rr · ·\ "---. 
Madison Pa-rk Acade t'1~ E"Wpa~'tfo Project 

' . 

Dated: 'l-/.s, 2017 
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Legal Description 

In the City of Oakland, County of Alameda, State of California, described as follows: 

Beginning a point in San Leandro Creek at the southwestern corner of Lot 4, as said lot is 
shown on the map accompanying the report of the Referees I Partition in the Action of 
John P Walker Vs Carn1en Peralta Schwartz et al., in the Superior Court, Alameda 
County, State of California on September 10, 1896 and numbered on the register of said 
Court as No. 13006; and running thence along the western line of said Lot 4 north 11 ° 22' 
east 48.74 to the southwestern line of Lot 25, as said lot is shown on the "Map of the 
Cunha and Walker Property, Brooklyn, Tp., Alameda County, California 1909" filed 
August 2, 1909 in Book 24 of Maps, page 90, in the Office of the County Recorder of 
Alameda County; thence along the last named line north 63° 07' 30" west 553 .07 feet to 
the center line of 1051

h Avenue, formerly South Bartlett Avenue, as shown on said last 
mentioned map; thence along the last named line north 20° 54' 30" east 13 .07, feet, to a 
line drawn parallel with the southwestern line of said lot 25, and distant at right angles 13 
feet northeasterly therefrom; thence along said parallel line south 63° 07' 30" east 550 
feet, more or less, to the western line of said Lot 4; thence along said parallel line north 
11 ° 22' east 742.90 feet to the southern line of the tract of land shown on the map of 
"Tract 711, Oakland, California , Oakland, Alameda County, California", filed July 18. 
1945 in Book 11 of maps, pages 14 and 15 in the office of the County Recorder of 
Alameda County, and along the southern line of the parcel of land described in the deed 



by Louis Gallino and Rina Gallino to Oakland School District of Alameda County, date 
April 4, 1945 in Book 4693 of Officlal Records of Alameda County page 163, under 
Recorder ' s Series No. SS-22179 south 81 ° 25' east 1123.57 feet to the western line of the 
tract of land shown on the map of'Tract720, City of Oakland, Alameda California" filed 
November 19, 1945 in Book 11 of Maps pages 36 and 37, in the office of the County 
Recorder of Alameda County; thence along the last named line south 8° 35' west 814.71 
feet, more or less, to a point in San Leandro Creek on the southern line of the 5 acre tract 
of land secondly described in the deed by John Frank and Maria Frank to Louis Gallino 
and Rina Gallino dated March 14, 1921 in Book 3076 of Deeds page 94, Alameda 
County Records; thence along the last named line and along the southern line of the 15 
acre tract ofland described in the deed by Louis P. Selby and David F. Selby to Louis 
Gallino and Rina Gallino dated February 1, 1924 recorded February 6, 1924 in Book 609 
of Official Records, page 367 under Recorder's Series No. T-94289, as follows; north 
84° 15' west 338.58 feet, south 86° 30' west 251.16, south 80° west 217.80 feet, north 
53° west 314.82 and north 82° 45' west 92.40 feet to the point of beginning. 

EXCEPTING THEREFROM that portion thereof described as follows: 
Beginning at a point in San Leandro Creek at the intersection of the western line of the 
tract of land sown on the map of"Tract 720, City of Oakland, Alameda County, 
California" filed November 19, 1945 in Book 11 of Maps, pages 36 and 3 7 in the office 
of the County Recorder of Alameda County, with the southern line of the 5 acre tract 
secondly described in the deed by John frank and Marie Frank to Louis Gallina and Rina 
Gallina dated March 14, 1921, recorded 15, 1921 in Book 3076 of Deeds, page 94, 
Alameda County Records; running thence the southerly line of said tract of land 
described in the deed by Louis P. Selby and David F. Selby to Louis Gallina and Rina 
Gallina dated February 1, 1924 and recorded February 6, 1924 in Book 609 of Official 
Records of Alameda County, at page 367, under Recorders Series No. T-94289, as 
follows: north 84° 15' west 338.58 feet, and south 86° 30' west 83 .68 feet; thence north 
8° 35' east 282.81 feet; thence south 81° 25' east 420 feet, more or less to the western line 
of said "Tract 720"; thence along the last named line south 8° 35' west 248.52 feet, more 
or less to the point of beginning. 

ALSO EXCEPTING THEREFROM: Parcels A and B described in the Quitclaim Deed to 
Alameda County Flood Control and Water Conservation District recorded April 8, 1980. 

Being Assessor's Parcel Nos. 45-5369-10 and 45-5320-1-4 



EXHIBIT B 

DESCRIPTION OF PROJECT SITE 

Attached is a diagram of the School Site that is subject to this Facilities Lease and 
upon which Developer will construct the Project. 

Figure 2: Project Site and Surroundings 

S.ourc~: Goof;IE!E'arth, as ;mnot2ted b)' Lamphier-Gregory. 
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Figure 3: Site Plan 
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1. 

EXHIBIT C 

GUARANTEED MAXIMUM PRICE AND 
OTHER PROJECT COST. FUNDING. AND PAYMENT PROVISIONS 

Site Lease Payments 

As indicated in the Site Lease, Developer shall pay One Dollar ($1.00) to the District as 
consideration for the Site Lease. 

2. Guaranteed Maximum Price 

Pursuant to the Facilities Lease, Developer will cause the Project to be constructed for an 
amount to be determined after the Division of the State Architect ("DSA") approves the 
plans and specification for the Project ("Guaranteed Maximum Price"). 

2.1 Cost of the Work 

The term Cost of the Work shall mean the costs necessarily incurred in the 
proper performance of the Work contemplated by the Contract Documents . 
Such costs shall be at rates no higher than the standard paid at the place of 
the Project except with the prior consent of the District. The Cost of the Work 
shall include only the items set forth in this Section 2 and approved by the 
District. 

2.1.1 General Conditions 

The General Conditions as set forth in Attachment 1 hereto shall be 
included in a progress billing as incurred. Said rates shall include all 
costs for labor, equipment and materials for the items identified 
therein which are necessary for the proper management of the Project, 
and shall include all costs paid or incurred by the Developer for 
insurance, permits, taxes, and all contributions, assessments and 
benefits, holidays, vacations, retirement benefits, incentives to the 
extent contemplated in Attachment 1, whether required by law or 
collective bargaining agreements or otherwise paid or provided by 
Developer to its employees. The District reserves the right to request 
changes to the personnel, equipment, or facilities provided as General 
Conditions as may be necessary or appropriate for the proper 
management of the Project, in which case, the District shall be entitled 
to a reduction in the cost of General Conditions based on the rates set 
forth in Attachment 1. 

2.1.2 Subcontract Costs 

Payments made by the Developer to Subcontractors (inclusive of the 
Subcontractor's bonding, if required, and insurance costs, which shal l 
be included in the subcontract amount), which payments shall be 
made in accordance with the requirements of the Contract Documents. 
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2.1.3 Developer-Performed Work 

Costs incurred by the Developer for self-performed work at the 
direction of District or with the District's prior approval, as follows: 

2.1.3.1 Actual costs to the Developer of wages of construction 
workers, excluding all salaried and/or administrative personnel, 
directly employed by the Developer to perform the construction of the 
Work at the site. 

2.1.3.2 Wages or salaries and customary benefits, such as sick 
leave, medical and health benefits, holidays, vacations, incentive 
programs, and pension plans of the Developer's field supervisory, 
safety and administrative personnel when stationed at the site or 
stationed at the Developer's principal office, only for that portion of 
their time required for the Work . 

2.1.3.3 Wages and salaries and customary benefits, such as sick 
leave, medical and health benefits, holidays, vacations, incentive 
programs and pension plans of the Developer's supervisory or 
administrative personnel engaged at factories, workshops or on the 
road, in expediting the production or transportation of materials or 
equipment required for the Work, but only for that portion of their time 
required for the Work. 

2.1.3.4 Costs paid or incurred by Developer for taxes, insurance, 
contributions, assessments required by law or collective bargaining 
agreements and for personnel not covered by such agreements, and 
for customary benefits such as sick leave, medical and health benefits, 
holidays, vacations and pensions, provided such costs are based on 
wages and salaries included in the Cost of the Work under 
Subparagraphs 2.1.3.1 through 2.1.3.3. 

2.1.3.5 Costs, including transportation and storage, of materials 
and equipment incorporated in the completed construction, including 
costs of materials in excess of those actually installed to allow for 
reasonable waste and spoilage. Unused excess materials, if any, shall 
become the District's property at the completion of the Work or, at the 
District's option, shall be sold by the Developer. Any amounts realized 
from such sales shall be credited to the District as a deduction from 
the Cost of the Work. 

2.1.3.6 Costs, including transportation and storage, installation, 
maintenance, dismantling and removal of materials, supplies, 
machinery and equipment not customarily owned by construction 
workers, that are provided by the Developer at the site and fully 
consumed in the performance of the Work; and cost (less salvage 
value) of such items if not fully consumed, whether sold to others or 
retained by the Developer. Cost for items previously used by the 
Developer shall mean fair market value. 
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2.1.3.7 Rental charges for temporary facilities, machinery, 
equipment, vehicles and vehicle expenses, and hand tools not 
customarily owned by construction workers that are provided by the 
Developer at the site, whether rented from the Developer or others, 
and the costs of transportation, installation, minor repairs .and 
replacements, dismantling and removal thereof and costs of 
Developer's Project field office, overhead and general expenses 
including office supplies, parking, office equipment, and software. 
Rates and quantities of equipment rented shall be subject to the 
District's prior approval. 

2.1.3.8 Costs of removal of debris from the site, daily clean up costs 
and dumpster charges not otherwise included in the cost of the 
subcontracts which exceeds the clean-up provided under the General 
Cond itions. 

2.1.3.9 Costs of that portion of the reasonable travel, parking and 
subsistence expenses of the Developer's personnel incurred while 
traveling and discharging duties connected with the Work. 

2.1.3.10 Costs of materials and equipment suitably stored off the site 
at a mutually acceptable location, if approved in advance by the 
District. 

2.1.4 Allowances 

Because it is impossible at the time of execution of the Facilities Lease 
to determine the exact cost of performing certain tasks, the Cost of 
the Work shall include the following Allowances for the Tasks/Work as 
noted here : 

' .. 

Task/Work Allowance Amount 
;, 

Lime treatment for soiis TBD 

Off hauling of soils TBD 

Unforeseen conditions $450,000.00 

Total Allowance Amount TBD 

The District shall have sole discretion to authorize all expenditures from the 
Allowances . The District shall process expenditures from the Allowances in the 
form of an Allowance Expenditure Directive ("AED"). The Allowances are 
included in the Guaranteed Maximum Price. Any unused Allowance or unused 
portion thereof shall be deducted from the Cost of the Work pursuant to 
Exhibit D to th is Facilities Lease to the benefit of the District . 
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2.1.5 Alternates. 

During Developer's performance of the Work, the District may elect to add 
any such Alternate Bid Item(s) if not included in the Contract at the time of 
award. If the District elects to add Alternate Bid Item(s) after Contract 
award, the cost or credit for such Alternate Bid Item(s) shall be as set forth 
below unless the parties agree to a different price and the Contract Time shall 
be adjusted by the number of days allocated in the Contract Documents. If 
days are not allocated in the Contract Documents, the Contract Time shall be 
equitably adj usted . 

Task/Work 

1. Replace Nichia siding with HardiePlank 
or stucco . 

2. Remove solar panel installation and 
electrical installation. 

3 . Remove reclaimed water system . 

4. Remove sunshades exterior metal 
panels . 

5. Remove west parking lot. 

6 . Reduced replacement of area paving 
and seal coat in lieu of replacement . 

7 . Reduce number of concrete colors and 
simplify concrete patterns. 

8. Value engineer light fixture package. 

9. Value engineer HVAC package . 

10. Value engineer elevator. 

Total Alternates Amount 
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2.1.6 Miscellaneous Costs 

2.1.6.1 Where not included in the General Conditions, and with the 
prior approval of District, costs of document reproductions 
(photocopying and blueprinting expenses), long distance telephone call 
charges, postage, overnight and parcel delivery charges, telephone 
costs including cellular telephone charges, facsimile or other 
communication service at the Project site, job photos and progress 
schedules, and reasonable petty cash expenses of the site office. 
Developer shall consult with District to determine whether District has 
any vendor relationships that could reduce the cost of these items and 
use such vendors whenever possible. 

2.1.6.2 Sales, use, gross receipts, local business and similar taxes 
imposed by a governmental authority that are related to the Work. 

2.1.6.3 Fees and assessments for permits, plan checks, licenses and 
inspections for which Developer is required by the Contract Documents 
to pay including, but not limited to, permanent utility connection 
charges, street use permit, street use rental, OSHA permit and 
sidewalk use permit and fees. 

2.1.6.4 Fees of laboratories for tests required by the Contract 
Documents. 

2.1.6.5 Deposits lost for causes other than the Developer's or its 
subcontractors' negligence or failure to fulfill a specific responsibility to 
the District as set forth in the Contract Documents. 

2.1.6.6 Expenses incurred in accordance with the Developer's 
standard personnel policy for relocation and temporary living 
allowances of personnel required for the Work if approved in advance 
by District . 

2.1.6.7 Where requested by District, costs or expenses incurred by 
Developer in performing design services for the design-build systems. 

2.1.6.8 other costs incurred in the performance of the Work if, and 
to the extent, approved in advance by District. 

2.1.6.9 Costs due to emergencies incurred in taking action to 
prevent threatened damage, injury or loss in case of an emergency 
affecting the safety of persons and/or property. 

2.1.6.10 Provided all other eligible costs have been deducted from 
the contingency and as part of the calculation of amounts due 
Developer for Final Payment, costs of repairing and correcting 
damaged or non-conforming Work executed by the Developer, 
Subcontractors or suppliers, providing that such damage or non
conforming Work was not caused by negl igence or failure to fulfill a 
specific responsibility of the Developer and only to the extent that the 
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cost of repair or correction is not recovered by the Developer from 
insurance, sureties, Subcontractors or suppliers. 

2.1.7 Excluded Costs 

The following items are considered general overhead items and shall 
not be billed to the District: 

2.1.7.1 Salaries and other compensation of the Developer's 
personnel stationed at Developer's principal office or offices other than 
the Project Field Office, except as specifically provided in 
Subparagraphs 2.1.3 .2. and 2.1.3.4. 

2.1.7.2 Expenses of the Developer's principal office and offices 
other than the Project Field Office. 

2.1.7.3 Overhead and general expenses, except as may be 
expressly included in this Section 2. 

2.1.7.4 The Developer's capital expenses, including interest on the 
Developer's capital employed for the Work. 

2.1.7.5 Costs that would cause the Guaranteed Maximum Price (as 
adjusted by Change Order) to be exceeded. 

2.1.8 Developer's Fee 

Six percent (6.0%) of the Cost of the Work as described in Section 
2.1. 

2.1.9 Bonds and Insurance 

For insurance and bonds required under this Facilities Lease (exclusive 
of those required by Subcontractors, which costs are included in the 
subcontract amounts), that portion of insurance and bond premiums 
which are directly attributable to this Contract, which shall be 
calculated at a rate of two and five hundred thirty six millionths 
percent (2.0536%) of the Cost of the Work for insurance anc;J payment 
and performance bonds. 

2.1.10 Contingency 

2.1.10.1 The Guaranteed Maximum Price includes a Developer 
Contingency of Six hundred and thirty thousand and 00/100 Dollars, 
($630,000 .00), for potential additional construction costs for District 
requested changes, and/or scope gaps between the subcontract 
categories of the Work. 

2.1.10.2 The Developer Contingency is not intended for such things 
as scope changes. 
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2.1.10.3 The Contingency shall not be used without the agreement of 
the District. 

2.1.10.4 The unused portion of the Developer Contingency shall be 
considered as cost savings and retained by the District at the end of 
the Project. 

2.2 The Guaranteed Maximum Price will consist of the amounts to be identified in 
Attachment 2 to this Exhibit C. Except as indicated herein for modifications to the 
Project approved by the District, Developer will not seek additional compensation 
from District in excess of Guaranteed Maximum Price. District shall pay the 
Guaranteed Maximum Price to Developer in the form of Tenant Improvement 
Payments and Lease Payments as indicated herein . 

2.3 Total Payment 

In no event shall the cumulative total of the Tenant Improvement Payments and the 
Lease Payments ever exceed the Guaranteed Maxi mum Price to be determined, and 
as may be modified pursuant to Exhibit D to the Facilities Lease. 

2.4 Changes to Guaranteed Maximum Price 

2.4.1 The Parties acknowledge that the Guaranteed Maximum Price is based 
on the Construction Documents, including the plans and specifications, as 
identified in Exhibit D to the Facilities Lease. 

2.4.2 As indicated in the Facil ities Lease, the Parties may add to or remove 
from the project specific scopes of work. Based on these change(s), the 
Parties may agree to a reduction or increase in the Guaranteed Maximum 
Price . If a cost impact of .a change is agreed to by the Parties, it shall be paid 
upon the payment request from the Developer for the work that is the subject 
of the change in accordance with the provisions of Exhibit D. The amount of 
any change to the Guaranteed Maxi mum Price shall be calculated in 
accordance with the provisions of Exhibit D to th is Facilities Lease. 

2.4.3 The Parties agree to reduce the Guaranteed Maximum Price for the 
unused portion of the Developer Contingency, if any. 

2.4.4 Cost Savings 

Developer shall work cooperatively with Architect, Construction Manager, 
subcontractors and District, in good faith, to identify appropriate opportunities 
to reduce the Project costs and promote cost savings. Any identified cost 
savings from the Guaranteed Maximum Price shall be identified by Developer, 
and approved in writing by the District . If any cost savings require revisions 
to the Construction Documents, Developer shall work with the District and 
Architect with respect to revising the Construction Documents and, if 
necessary, obtaining the approval of DSA with respect to those revisions . 
Developer shall be entitled to an adjustment of Contract Time for delay in 
completion caused by any cost savings adopted by District pursuant to 
Exhibit D, if requested in writing before the approval of the cost savings. 
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2.4.5 If the District exercises its Purchase Option pursuant to this Exhibit 
C, any reduction in the Guaranteed Maximum Price resulting from that 
exercise of the Purchase Option , if any, shall be retained in full by the District 
and shall not be shared with the Developer. 

2.4.6 If the Parties agree to a reduction or increase in the Guaranteed 
Maximum Price, the Loan Amount indicated in Attachment 3 shall be 
adjusted accordingly and Attachment 3 shall be amended prior to the 
commencement of Lease Payments. 

3. Tenant Improvement Payments 

Prior to the District's taking delivery or occupancy of the Project, the District shall pay to 
Developer an amount equal to the Guaranteed Maximum Price as modified pursuant to the 
terms of the Facilities Lease, including Exhibit C and Exhibit D, less the Lease Payments 
("Tenant Improvement Payments"). Tenant Improvement Payments will be processed 
based on the amount of Work performed according to the Developer's Schedule of Values 
(Exhibit G to the Facilities Lease) and pursuant to the provisions in Exhibit D to the 
Facilities Lease, including withholding for or escrow of retention of five percent (5%) of the 
Guaranteed Maximum Price . 

4. Lease Payments 

Upon execution of the Memorandum of Commencement Date, the form of which is attached 
to the Facilities Lease as Exhibit E, the District shall commence making lease payments to 
Developer in accordance with the Schedule attached hereto as Attachment 3. 

4.1 The Lease Payments shall be consideration for the District's rental, use, and 
occupancy of the Project and the Project Site and shall be made in monthly 
installments as indicated in the Schedule of Lease Payments attached hereto as 
Attachment 3 for the duration of the lease term of one (1) year, with the first Lease 
Payment due ninety (90) days after execution of the Memorandum of 
Commencement Date. 

4.2 The District represents that the annual Lease Payment obligation does not 
surpass the District's annual budget and will not require the District to increase or 
impose additional taxes or obligations on the public that did not exist prior to the 
execution of the Facilities Lease. 

4.3 Fair Rental Value 

District and Developer have agreed and determined that the total 
Lease Payments constitute adequate consideration for the Facilities 
Lease and are reasonably equivalent to the fair rental value of the 
Project. In making such determination, consideration has been given 
to the obligations of the Parties under the Facilities Lease and Site 
Lease, the uses and purposes which may be served by the Project and 
the benefits therefrom which will accrue to the District and the general 
public. 
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5. 

4.4 Each Lease Payment Constitutes a Current Expense of the District 

4.4.1 The District and Developer understand and intend that the obligation 
of the District to pay Lease Payments and other payments hereunder 
constitutes a current expense of the District and shall not in any way be 
construed to be a debt of the District in contravention of any applicable 
constitutional or statutory limitation or requirement concerning the creation of 
indebtedness by the District, nor shall anything contained herein constitute a 
pledge of the general tax revenues, funds or moneys of the District . 

4.4.2 Lease Payments due hereunder shall be payable only from current 
funds which are budgeted and appropriated or otherwise made legally 
available for this purpose . This Facilities Lease shall not create an immediate 
indebtedness for any aggregate payments that may become due hereunder. 

4.4.3 The District covenants to take all necessary actions to include the 
Lease Payments in each of its final approved annual budgets. 

4.4.4 The District further covenants to make all necessary appropriations 
(including any supplemental appropriations) from any source of legally 
available funds of the District for the actual amount of Lease Payments that 
come due and payable during the period covered by each such budget. 
Developer acknowledges that the District has not pledged the full faith and 
credit of the District, State of California or any state agency or state 
department to the payment of Lease Payments or any other payments due 
hereunder. The covenants on the part of District contained in this Facilities 
Lease constitute duties imposed by law and it shall be the duty of each and 
every public official of the District to take such action and do such things as 
are required by law in the performance of the official duty of such officials to 
enable the District to carry out and perform the covenants and agreements in 
this Facilities Lease agreed to be carried out and performed by the District. 

4.4.5 The Developer cannot, under any circumstances, accelerate the 
District's payments under the Facilities Lease. 

District's Purchase Option 

5.1 If the District is not then in uncured Default hereunder, the District shall have 
the option to purchase not Jess than all of the Project in its "as-is, where-is" 
condition and terminate this Facilities Lease and Site Lease by paying the balance of 
the "Loan Amount" identified in Attachment 3, which is exclusive of interest that 
would have otherwise been owed, as of the date the option is exercised ("Option 
Price") . Said payment shall be made on or before the date on which the District's 
lease payment would otherwise be due for that month ("Option Date"). 

5.2 District shall provide to Developer a written notice no less than ten (10) days 
prior to the Option Date. The notice will include that District is exercising its option 
to purchase the Project as set forth above on the Option Date. If the District 
exercises this option, the District shall pay directly to Developer the Option Price on 
or prior to the Option Date and Developer shall at that time deliver to District an 
executed Termination Agreement and Quitclaim Deed in recordable form to 
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terminate this Facilities Lease and the Site Lease . District may record all such 
documents at District's cost and expense. 

5.3 Under no circumstances can the first Option Date be on or before ninety (90) 
days after the Developer completes the Project and the District accepts the Project. 
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ATTACHMENT 1 

GENERAL CONDITIONS COSTS 
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To be attached. 

ATTACHMENT 2 

GUARANTEED MAXIMUM PRICE 
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ATTACHMENT 3 

SCHEDULE OF LEASE PAYMENTS 

Amortization Schedule 

Loan Amount: $540,000 .00 

Interest: 4.5 % Annual 

Term in Months 12.00 
Payment 
Frequency Monthly 

Principal 
Pay:ment # Total Pay:ment Pay:ment 

1 $46,104.40 $44,079.40 

2 $46,104.40 $44,244.70 

3 $46,104.40 $44,410.62 

4 $46,104.40 $44,577 .16 

5 $46,104.40 $44,744 .32 

6 $46,104.40 $44,912.11 

7 $46, 104.40 $45,080 .53 

8 $46,104.40 $45,249 .58 

9 $46,104.40 $45,419 .27 

10 $46,104.40 $45,589 .59 

11 $46, 104.40 $45,760 .55 

12 $46,104.40 $45,932 .16 

Totals $553,252.80 $540,000.00 
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Interest 
Pay:ment Balance 

$540,000.00 

$2,025.00 $495,920.60 

$1,859 .70 $451,675.90 

$1,693.78 $407,265.28 

$1 ,527.24 $362,688.13 

$1,360.08 $317,943.80 

$1,192.29 $273,031.69 

$1 ,023 .87 $227,951.16 

$854.82 $182,701.57 

$685 .13 $137,282 .30 

$514 .81 $91,692 .71 

$343.85 $45,932.16 

$172 .25 $0.00 

$13,252.82 
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1. Contract Terms and Definitions 

1.1 Definitions 

Wherever used in the Contract Documents, the following terms sha ll have the 
meanings indicated, which shall be applicable to both the singular and plural 
thereof: 

1.1 .1 Adverse Weather. Shall be only weather that satisfies all of the 
following conditions : (1) unusually severe precipitation, sleet, snow, hail, or 
extreme temperature conditions in excess of the norm for the location and 
time of year it occurred based on the closest weather station data averaged 
over the past five years, (2) that is unanticipated and would cause unsafe 
work conditions and/or is unsuitable for scheduled work that should not be 
performed during inclement weather (i.e., exterior finishes), and (3) at the 
Project. 

1.1.2 Approval, Approved, and/or Accepted. Written authorization , 
unless stated otherwise. 

1.1.3 Architect (or "Design Professional in General Charge"). The 
individual, partnership, corporation, joint venture, or any combination 
thereof, named as Architect, who will have the rights and authority assigned 
to the Architect in the Contract Documents. The term Architect means the 
Design Professional in General Responsible Charge as defined in DSA PR 13-
02 on this Project or the Architect's authorized representative . 

1. 1.4 As-Builts. Reproducible blue line prints of drawings to be prepared 
on a monthly basis pursuant to the Contract Documents, that reflect changes 
made during the performance of the Work, recording differences between the 
original design of the Work and the Work as constructed since the preced ing 
monthly submitta l. See Record Drawings. 

1.1.S Change Order. A written order to the Developer authorizing an 
add ition to, deletion from , or revision in the Work, and/or authorizing an 
adjustment in the Guaranteed Maximum Price or Contract Time. 

1.1.6 Cla im. A Dispute that remains unresolved at the conclusion of all the 
applicable Dispute Resolution requirements provided herein. 

1.1.7 Completion. The earliest of the date of acceptance by the District or 
the cessation of labor thereon for a continuous period of sixty (60) days. 

1.1.8 Construction Change Directive. A written order prepared and 
issued by the District, the Construction Manager, and/or the Architect and 
signed by the District and the Architect, directing a change in the Work. 

1.1.9 Construction Manager. The individual, partnership, corporation, 
joint venture, or any combination thereof, or its authorized representative, 
named as such by the District. If no Construction Manager is used on the 
Project that is the subject of this Contract, then all references to Construction 
Manager herein shall be read to refer to District. 
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1.1.10 Construction Schedule. The progress schedule of construction of 
the Project as provided by Developer and approved by District. 

1.1.11 Contract. The agreement between the District and Developer 
contained in the Contract Documents. 

1.1.12 Contract Documents. The Contract Documents consist exclusively 
of the documents evidencing the agreement of the District and Developer. 
The Contract Documents consi st of the following documents: 

1.1.12.1 Non-Collusion Declaration 

1.1.12.2 Site Lease 

1.1.12.3 Facilities Lease, including Exhibits A- J 

1.1.12.3.1 Performance Bond 

1.1.12.3.2 Payment Bond (Developer's Labor & Material Bond) 

1.1.12.3.3 [Reserved] 

1.1.12.3.4 Hazardous Materials Procedures and Requirements 

1.1.12.3.5 Workers' Compensation Certification 

1.1.12.3.6 Prevailing Wage Certification 

1.1.12.3.7 Disabled Veterans Business Enterprise Participation 
Certification (if applicable) 

1.1.12.3.8 Drug-Free Workplace Certification 

1.1.12.3.9 Tobacco-Free Environment Certification 

1.1.12.3.10 Hazardous Materials Certification 

1.1.12.3.11 Lead-Based Materials Certification (if applicable) 

1.1.12.3.12 Imported Materials Certification (if applicable) 

1.1.12.3.13 Criminal Background Investigation/Fingerprinting 
Certification 

1.1.12.3.14 Roofing Project Certification 

1.1.12.3.15 Iran Contracting Act Certification 

1.1.12.3.16 Skilled and Trained Workforce Certification 

1.1.12.3.17 Escrow Agreement for Security Deposits in Lieu 
of Retention (if used) 

1.1.12.3.18 Agreement and Release of Any and All Claims 

1.1.12.4 All Plans, Technical Specifications, and Drawings 

1.1.12.5 Any and all addenda to any of the above documents 

1.1.12.6 Any and all change orders or written modifications to the 
above documents if approved in writing by the District 

1.1.13Contract Time. The time period stated in the Facilities Lease for the 
completion of the Work. 
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1.1.14 Daily Job Report(s). Daily Project reports prepared by the 
Developer's employee(s) wl)o are present on Site, which shall include the 
information required herein. 

1.1.15 Day(s). Unless otherwise designated, day(s) means calendar day(s). 

1.1.16 Department of Industrial Relations (or "DIR"). DIR is · 
responsible, among other things, for labor compliance monitoring and 
enforcement of California prevailing wage laws and regulations for public 
works contracts. 

1.1.17 Design Professional in General Responsible Charge: See 
definition of Architect above. 

1.1.18 Developer. The person or persons identified in the Facilities Lease 
as contracting to perform the Work to be done under this Contract, or the 
legal representative of such a person or persons. 

1.1.19 Dispute. A separate demand by Developer for a time extension, or 
payment of money or damages arising from Work done by or on behalf of the 
Developer pursuant to the Contract and payment of which is not otherwise 
expressly provided for or Developer is not otherwise entitled to; or an amount 
of payment disputed by the District. 

1.1.20 District. The public agency or the school district for which the Work 
is performed. The governing board of the District or its designees will act for 
the District in all matters pertaining to the Contract. The District may, at any 
time: 

1.1.20.1 Direct the Developer to communicate with or provide notice 
to the Construction Manager or the Architect on matters for which the 
Contract Documents indicate the Developer will communicate with or 
provide notice to the District; and/or 

1.1.20.2 Direct the Construction Manager or the Architect to 
communicate with or direct the Developer on matters for which the 
Contract Documents indicate the District will communicate with or 
direct the Developer. 

1.1.21 Drawings (or "Plans"). The graphic and pictorial portions of the 
Contract Documents showing the design, location, scope and dimensions of 
the Work, generally including plans, elevations, sections, details, schedules, 
sequence of operation, and diagrams. 

1.1.22 DSA. Division of the State Architect. 

1.1.23 Force Account Directive. A process that may be used when the 
District and the Developer cannot agree on a price for a specific portion of 
work or before the Developer prepares a price for a specific portion of work 
and whereby the Developer performs the work as indicated herein on a time 
and materials basis. 
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1.1.24 Guaranteed Maximum Price. The total monies payable to the 
Developer under the terms and conditions of the Contract Documents. 

1.1.25 Job Cost Reports: Any and all reports or records detailing the costs 
associated with work performed on or related to the Project that Developer 
shall maintain for the Project. Specifically, Job Cost Reports shall contain, but 
are not limited by or to, the following information: a description of the work 
performed or to be performed on the Project; quantity, if applicable, of work 
performed (hours, square feet, cubic yards, pounds, etc.) for the Project; 
Project budget; costs for the Project to date; estimated costs to complete the 
Project; and expected costs at completion. The Job Cost Reports shall also 
reflect all Contract cost codes, change orders, elements of non-conforming 
work, back charges, and additional services. 

1.1.26 Labor Commissioner's Office {or "Labor Commissioner"). Also 
known as the Division of Labor Standards Enforcement ("DLSE11

): Division of 
the DIR responsible for adjudicating wage claims, investigating discrimination 
and public works complaints, and enforcing Labor Code statutes and 
Industrial Welfare Commission orders. 

1.1.27 Material Safety Data Sheets {or "MSDS"). A form with data 
regarding the properties for potentially harmful substances handled in the 
workplace. 

1.1.28 Municipal Separate Storm Sewer System {or "MS4"). A system 
of conveyances used to collect and/or convey storm water, including, without 
limitation, catch basins, curbs, gutters, ditches, man-made channels, and 
storm drains. 

1.1.29 Plans: See Drawings. 

1.1.30 Premises. The real property on which the Site is located. 

1.1.31 Product{s). New material, machinery, components, equipment, 
fixtures and systems forming the Work, including existing materials or 
components required and approved by the District for reuse. 

1.1.32 Product Data. Illustrations, standard schedules, performance 
charts, instructions, brochures, diagrams, and other information furnished by 
the Developer to illustrate a material, product, or system for some portion of 
the Work. 

1.1.33 Project. The planned undertaking as provided for in the Contract 
Documents. 

1.1.34 Project Inspector {or "Inspector"), The individual(s) retained by 
the District in accordance with title 24 of the California Code of Regulations to 
monitor and inspect the Project. 

1.1.35 Project Labor Agreement (or "PLA11
): a prehire collective 

bargaining agreement in accordance with Public Contract Code section 2500 
et seq. that establishes terms and conditions of employment for a specific 
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construction project or proj ects and/or is an agreement described in Section 
158(f) of Title 29 of the Un ited States Code. 

1.1.36 Program Manager. The individual, partnership, corporation, joint 
venture, or any combination thereof, or its authorized representative, named 
as such by the District. If no Program Manager is designated for the Project 
that is the subject of the Contract Documents, then all references to Program 
Manager herein shall be read to refer to District. 

1.1.37 Proposed Change Order. A Proposed Change Order ("PCO") is a 
written request prepared by the Developer requesting that the District, the 
Construction Manager and the Architect issue a Change Order based upon a 
proposed change to the Work. 

1.1.38 Provide. Shall include "provide complete in place," that is, "furnish 
and install," and "provide complete and functioning as intended in place" 
unless specifically stated otherwise. 

1.1.39 Qualified SWPPP Practitioners ("QSP"). Certified personnel that 
attended a State Water Resources Control Board sponsored or approved 
training class and passed the qualifying exam . 

1.1.40 Record Drawings. Unless otherwise defined in the Special 
Conditions, Reproducible drawings (or Plans) prepared pursuant to the 
requirements of the Contract Documents, that reflect all changes made during 
the performance of the Work, recording differences between the original 
design of the Work and the Work as constructed upon completion of the 
Project. See also As-Builts. 

1.1.41 Request for Information ("RFI" or "RFis"). A written request 
prepared by the Developer requesting that the Architect provide additional 
information necessary to clarify or amplify an item in the Contract Documents 
that the Developer believes is not clearly shown or called for in the Drawings 
or Specifications or other portions of the Contract Documents, or to address 
problems that have arisen under field conditions. 

1.1.42 Request for Substitution for Specified Item. A request by 
Developer to substitute an equal or superior material, product, thing, or 
service for a specific material, product, thing, or service that has been 
designated in the Contract Documents by a specific brand or trade name. 

1.1.43 Safety Orders. Written and/or verbal orders for construction issued 
by the California Division of Occupational Safety and Health ("Cal/OSHA") or 
by the United States Occupational Safety and Health Administration 
("OSHA"). 

1.1.44 Safety Plan. Developer's safety plan specifically adapted for the 
Project. Developer's Safety Plan shall comply with all provisions regarding 
Project safety, including all applicable provisions in these Construction 
Provisions. 

1.1.45 Samples. Physical examples that illustrate materials, products, 
equipment, finishes, colors, or workmanship and that, when approved in 
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accordance with the Contract Documents, establish standards by which 
portions of the Work will be judged . 

1.1.46 Shop Drawings. All drawings, prints, diagrams, illustrations, 
brochures, schedules, and other data that are prepared by the Developer, a 
subcontractor, manufacturer, supplier, or distributor, that illustrate how 
specific portions of the Work shall be fabricated or installed . 

1.1.47 Site. The Project site as shown on the Drawings. 

1.1.48 Specifications. That portion of the Contract Documents, Division 1 
through Division 49, and all technical sections, and addenda to all of these, if 
any, consisting of written descriptions and requirements of a technical nature 
of materials, equipment, construction methods and systems, standards, and 
workmanship. 

1.1.49 State. The State of California. 

1.1.50 Storm Water Pollution Prevention Plan (or "SWPPP"). A 
document which identifies sources and activities at a particular facility that 
may contribute pollutants to storm water and contains specific control 
measures and time frames to prevent or treat such pollutants. 

1.1.51 Subcontractor. A contractor and/or supplier who is under contract 
with the Developer or with any other subcontractor, regardless of tier, to 
perform a portion of the Work of the Project. 

1.1.52 Submittal Schedule. The schedule of submittals as provided by 
Developer and approved by District. 

1.1.53 Surety. The person, firm, or corporation that executes as surety the 
Developer's Performance Bond and Payment Bond, and must be a California 
admitted surety insurer as defined in the Code of Civil Procedure section 
995.120. 

1.1.54 Work. All labor, materials, equipment, components, appliances, 
supervision, coordination, and services required by, or reasonably inferred 
from, the Contract Documents, that are necessary for the construction and 
completion of the Project. 

1.2 Laws Concerning the Contract Documents 

The Contract is subject to all provisions of the Constitution and laws of California and 
the United States governing, controlling, or affecting District, or the property, funds, 
operations, or powers of District, and such provisions are by this reference made a 
part hereof. Any provision required by law to be included in this Contract shall be 
deemed to be inserted. 

1.3 No Oral Agreements 

No oral agreement or conversation with any officer, agent, or employee of District, 
either before or after execution of Contract Documents, shall affect or modify any of 
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the terms or obligations contained in any of the documents comprising the Contract 
Documents. 

1.4 No Assignment 

Except as specifically permitted in the Facilities Lease, Developer shall not assign 
the Contract Documents or any part thereof including, without limitation, any 
services or money to become due hereunder without the prior written consent of the 
District. Assignment without District's prior written consent shall be null and void. 
Any assignment of money due or to become due under the Contract Documents 
shall be subject to a prior lien for services rendered or material supplied for 
performance of Work called for under the Contract Documents in favor of all 
persons, firms, or corporations rendering services or supplying material to the 
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure, 
Government Code, Labor Code, and/or Public Contract Code, and shall also be 
subject to deductions for liquidated damages or withholding of payments as 
determined by District in accordance with the Contract Documents. Developer shall 
not assign or transfer in any manner to a Subcontractor or supplier the right to 
prosecute or mainta in an action against the District. 

1.5 Notice and Service Thereof 

1.5.1 Any notice from one party to the other or otherwise under the Contract 
Documents shall be in writing and shall be dated and signed by the party 
giving notice or by a duly authorized representative of that party. Notice shall 
not be effective for any purpose whatsoever unless served in one of the 
following manners: 

1.5.1.1 If notice is given by personal delivery thereof, it shall be 
considered delivered on the day of del ivery. 

1.5.1.2 If notice is given by overnight delivery service, it shall be 
considered delivered one (1) day after date deposited, as indicated by 
the delivery service. 

1.5.1.3 If notice is given by depositing same in United States mail, 
enclosed in a sealed envelope, it shall be considered delivered five (5) 
days after date deposited, as indicated by the postmarked date. 

1.5.1.4 If notice is given by registered or certified mail with postage 
prepaid, return receipt requested, it shall be considered delivered on 
the day the notice is signed for. 

1.6 No Waiver 

The failure of District in any one or more instances to insist upon strict performance 
of any of the terms of the Contract Documents or to exercise any option herein 
conferred shall not be construed as a waiver or relinquishment to any extent of the 
right to assert or rely upon any such terms or option on any future occasion. No 
action or failure to act by the District, Architect, or Construction Manager shall 
constitute a waiver of any right or duty afforded the District under the Contract 
Documents, nor shall any action or failure to act constitute an approval of or 
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acquiescence on any breach thereunder, except as may be specifically agreed in 
writing. 

1. 7 Substitutions For Specified Items 

Developer shall not substitute different items for any items identified in the Contract 
Documents without prior written approval of the District, unless otherwise provided 
in the Contract Documents. 

1.8 Materials and Work 

1.8.1 Except as otherwise specifically stated in the Contract Documents, 
Developer shall provide and pay for all materials, labor, tools, equipment, 
transportation, supervision, temporary constructions of every nature, and all 
other services, management, and facilities of every nature whatsoever 
necessary to execute and complete the Work, in a good and workmanlike 
manner, within the Contract Time. 

1.8.2 Unless otherwise specified, all materials shall be new and of the best 
quality of their respective kinds and grades as noted or specified, and 
workmanship shall be of high quality, and Developer shall use all diligence to 
inform itself fully as to the required manufacturer's instructions and to comply 
therewith. 

1.8.3 Materials shall be furnished in ample quantities and at such times as to 
insure uninterrupted progress of Work and shall be stored properly and 
protected from the elements, theft, vandalism, or other loss or damage as 
required. 

1.8.4 For all materials and equipment specified or indicated in the Drawings 
and Specifications, the Developer shall provide all labor, materials, 
equipment, and services necessary for complete assemblies and complete 
working systems, functioning as intended. Incidental items not indicated on 
Drawings, nor mentioned in the Specifications, that can legitimately and 
reasonably be inferred to belong to the Work described, or be necessary in 
good practice to provide a complete assembly or system, shall be furnished as 
though itemized here in every detail. In all instances, material and 
equipment shall be installed in strict accordance with each manufacturer's 
most recent published recommendations and specifications. 

1.8.5 Developer shall, after award of the Project by District and after 
relevant submittals have been approved, place orders for materials and/or 
equipment as specified so that delivery of same may be made without delays 
to the Work. Developer shall, upon demand from District, present 
documentary evidence showing that orders have been placed. 

1.8.6 In the event of Developer's neglect in complying or failure to comply 
with the above instructions, District reserves the right, but has no obligation, 
to place orders for such materials and/or equipment as the District may deem 
advisable so that the Work may be completed by the date specified in the 
Facilities Lease, and all expenses incidental to the procuring of said materials 
and/or equipment shall be paid for by Developer or deducted from 
payment(s) to Developer. 
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1.8.7 Developer warrants good title to all material, supplies, and equipment 
installed or incorporated in Work and agrees upon completion of all Work to 
deliver the Site to District, together with all improvements and appurtenances 
constructed or placed thereon by it, and free from any claims, liens, or 
charges. Developer further agrees that neither it nor any person, firm, or 
corporation furnishing any materials or labor for any work covered by the 
Contract Documents shall have any right to lien any portion of the Premises 
or any improvement or appurtenance thereon, except that Developer may 
install metering devices or other equipment of utility companies or of political 
subdivision, title to which is commonly retained by utility company or political 
subdivision. In the event of installation of any such metering device or 
equipment, Developer shall advise District as to owner thereof. 

1.8.8 Nothing contained in this Article, however, shall defeat or impair the 
rights of persons furnishing materials or labor under any bond given by 
Developer for their protection or any rights under any law permitting such 
protection or any rights under any law permitting such persons to look to 
funds due Developer in hands of District (e.g., Stop Payment Notices), and 
this provision shall be inserted in all subcontracts and material contracts and 
notice of its provisiol'ls shall be given to all persons furnishing material for 
Work when no formal contract is entered into for such material. 

1.8.9 Title to new materials and/or equipment for the Work of the Contract 
Documents and attendant liability for its protection and safety shall remain 
with Developer until incorporated in the Work of the Contract Documents and 
accepted by District. No part of any materials and/or equipment shall be 
removed from its place of storage except for immediate installation in the 
Work of the Contract Documents. Should the District, in its discretion, allow 
the Developer to store materials and/or equipment for the Work off-site, 
Developer will store said materials and/or equipment at a bonded warehouse 
and with appropriate insurance coverage at no cost to District. Developer · 
shall keep an accurate inventory of all materials and/or equipment in a 
manner satisfactory to District or its authorized representative and shall, at 
the District's request, forward it to the District. 

2. [Reserved] 

3. Architect 

3.1 The Architect shall represent the District during the Project and will observe 
the progress and quality of the Work on behalf of the District. Architect shall have 
the authority to act on behalf of District to the extent expressly provided in the 
Contract Documents and to the extent determined by District. Architect shall have 
authority to reject materials, workmanship, and/or the Work whenever rejection may 
be necessary, in Architect's reasonable opinion, to insure the proper execution of the 
Contract Documents. 

3.2 Architect shall, with the District and on behalf of the District, determine the 
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the 
Specifications, Drawings, and shall, with the District, interpret all other Contract 
Documents. 
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4. 

5. 

3.3 Architect shall have all authority and responsibility established by law, 
including title 24 of the California Code of Regulations. 

3.4 Developer shall provide District and the Construction Manager with a copy of 
all written communication between Developer and Architect at the same time as that 
communication is made to Architect, including, without limitation, all RFis, 
correspondence, submittals, claims, and change order requests. 

Construction Manager 

4.1 If a Construction Manager is used on this Project ("Construction Manager" or 
"CM"), the Construction Manager will provide administration of the Contract 
Documents on the District's behalf. After execution of the Contract Documents, all 
correspondence and/or instructions from Developer and/or District shall be 
forwarded through the Construction Manager. The Construction Manager will not be 
responsible for and will not have control or charge of construction means, methods, 
techniques, sequences, or procedures or for safety precautions in connection with 
the Work, which shall all remain the Developer's responsibility. 

4.2 The Construction Manager, however, will have authority to reject materials 
and/or workmanship not conforming to the Contract Documents, as determined by 
the District, the Architect, and/or the Project Inspector. The Construction Manager 
shall also have the authority to require special inspection or testing of any portion of 
the Work, whether it has been fabricated, installed, or fully completed. Any decision 
made by the Construction Manager in good faith, shall not give rise to any duty or 
responsibility of the Construction Manager to: the Developer, any Subcontractor, or 
their agents, employees, or other persons performing any of the Work. The 
Construction Manager shall have free access to any or all parts of Work at any time. 

4.3 If the District does not use a Construction Manager on this Project, all 
references to Construction Manager or CM shall be read as District. 

Inspector. Inspections. and Tests 

5.1 Project Inspector 

5.1.1 One or more Project Inspector(s), including special Project 
Inspector(s), as required, will be assigned to the Work by District, in 
accordance with requirements of title 24, part 1, of the California Code of 
Regulations, to enforce the building code and monitor compliance with Plans 
and Specifications for the Project previously approved by the DSA. Duties of 
Project Inspector(s) are specifically defined in section 4-342 of said part 1 of 
title 24. 

5.1.2 No Work shall be carried on except with the knowledge and under the 
inspection of the Project Inspector(s). The Project Inspector(s) shall have 
free access to any or all parts of Work at any time. Developer shall furnish 
Project Inspector(s) reasonable opportunities for obtaining such information 
as may be necessary to keep Project Inspector(s) fully informed respecting 
progress and manner of work and character of materials, including, but not 
limited to, submission of form DSA 156 (or the most current version 
applicable at the time the Work is performed) to the Project Inspector at least 
48 hours in advance of the commencement and completion of construction of 
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each and every aspect of the Work. Forms are available on the DSA's website 
at: http://www.dgs.ca.gov/dsa/Forms.aspx. Inspection of Work shall not 
relieve Developer from an obligation to fulfill the Contract Documents. 
Project Inspector(s) and the DSA are authorized to suspend work whenever 
the Developer and/or its Subcontractor(s) are not complying with the 
Contract Documents. Any work stoppage by the Project Inspector(s) and/or 
DSA shall be without liability to the District. Developer shall instruct its 
Subcontractors and employees accordingly . 

5.1.3 If Developer and/or any Subcontractor requests that the Project 
Inspector(s) perform any inspection off-Site, this shall only be done if it is 
allowable pursuant to applicable regulations and DSA approval, if the Project 
Inspector(s) agree to do so, and at the expense of the Developer. 

5.2 Tests and Inspections 

5.2.1 Tests and Inspections shall comply with title 24, part 1, California 
Code of Regulations, group 1, article 5, section 4-335, and with the provisions 
of the Specifications. 

5.2.2 The District will select an independent testing laboratory to conduct 
the tests. Selection of the materials required to be tested shall be by the 
laboratory or the District's representative and not by the Developer. The 
Developer shall notify the District's representative a sufficient time in advance 
of its readiness for required observation or inspection. This notice shall be 
provided, at a minimum, seventy-two (72) hours prior to the inspection of the 
material that needs to be tested. 

5.2.3 The Developer shall notify the District's representative a sufficient time 
in advance of the manufacture of material to be supplied under the Contract 
Documents that must by terms of the Contract Documents be tested so that 
the District may arrange for the testing of same at the source of supply . This 
notice shall be provided, at a minimum, seventy-two (72) hours prior to the 
manufacture of the material that needs to be tested. 

5.2.4 Any material shipped by the Developer from the source of supply prior 
to having satisfactorily passed such testing and inspection or prior to the 
receipt of notice from said representative that such testing and inspection will' 
not be required, shall not be incorporated into and/or onto the Project. 

5.2.5 The District will select the testing laboratory and pay for the costs for 
all tests and inspections. Developer shall reimburse the District for any and 
all laboratory costs or other testing costs for any materials found to be not in 
compliance with the Contract Documents. At the District's discretion, District 
may elect to deduct laboratory or other testing costs for noncompliant 
materials from the Guaranteed Maximum Price, and such deduction shall not 
constitute a withholding. 

5.3 Costs for After Hours and/or Off Site Inspections 

If the Developer performs Work outside the Inspector's regular working hours, costs 
of any inspections required outside regular working hours shall be borne by the 
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6 . 

Developer and may be invoiced to the Developer by the District or the District may 
deduct those expenses from the next Tenant Improvement Payment. 

Developer 

Developer shall construct and complete, in a good and workmanlike manner, the Work for 
the Guaranteed Maximum Price including any adjustment(s) to the Guaranteed Maximum 
Price pursuant to provisions herein regarding changes to the Guaranteed Maximum Price. 
Except as otherwise noted, Developer shall provide and pay for all labor, materials, 
equipment, permits (excluding DSA), fees, licenses, facilities, transportation, taxes, bonds 
and insurance, and services necessary for the proper execution and completion of the Work, 
except as indicated herein. 

6.1 Status of Developer 

6.1.1 Developer is and shall at all times be deemed to be an independent 
contractor and shall be wholly responsible for the manner in which it and its 
Subcontractors perform the services required of it by the Contract 
Documents. Nothing herein contained shall be construed as creating the 
relationship of employer and employee, or principal and agent, between the 
District, or any of the District's employees or agents, and Developer or any of 
Developer's Subcontractors, agents or employees. Developer assumes 
exclusively the responsibility for the acts of its agents and employees as they 
relate to the services to be provided during the course and scope of their 
employment. Developer, its Subcontractors, and its agents and employees 
shall not be entitled to any rights or privileges of District employees. District 
shall be permitted to monitor the Developer's activities to determine 
compliance with the terms of the Contract Documents. 

6.1.2 As required by law, Developer and all Subcontractors shall be properly 
licensed and regulated by the Contractors State License Board, 9821 Business 
Park Drive, Sacramento, California 95827 (Post Office Box 26000, 
Sacramento, California 95826), http://www.cslb.ca.gov. 

6.1.3 As required by law, Developer and all Subcontractors shall be properly 
registered as public works contractors by the Department of Industrial 
Relations at 
https ://efili ng .di r.ca .gov /PWCR/ ActionServlet?action =displayPWCRegistration 
Form or current URL. 

6.1.4 Developer represents that it has no existing interest and will not 
acqu ire any interest, direct or indirect, which could conflict in any manner or 
degree with the performance of Work required under this Contract and that 
no person having any such interest shall be employed by Developer. 

6.2 Project Inspection Card(s) 

Developer shall verify that forms DSA 152 (or most current version applicable at the 
time the Work is performed) are issued for the Project prior to the commencement of 
construction . 
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6.3 Developer's Supervision 

6.3.1 During progress of the Work, Developer shall keep on the Premises, 
and at all other locations where any Work related to the Contract is being 
performed, an experienced and competent project manager and construction 
superintendent who are employees of the Developer, to whom the District 
does not object and at least one of whom shall be fluent in English, written 
and verbal. 

6.3.2 The project manager and construction superintendent shall both speak 
fluently the predominant language of the Developer's employees. 

6.3.3 Before commencing the Work herein, Developer shall give written 
notice to District of the name of its project manager and construction 
superintendent. Neither the Developer's project manager nor construction 
superintendent shall be changed except with prior written notice to District. 
If the Developer's project manager and/or construction superintendent proves 
to be unsatisfactory to Developer, or to District, any of the District's 
employees, agents, the Construction Manager, or the Architect, Developer 
shall immediately notify District in writing before any change occurs, but no 
less than two (2) business days prior. Any replacement of the project 
manager and/or construction superintendent shall be made promptly and 
must be satisfactory to the District. The Developer's project manager and 
construction superintendent shall each represent Developer, and all directions 
given to Developer's project manager and/or construction superintendent 
shall be as binding as if given to Developer. 

6.3.4 Developer shall give efficient supervision to Work, using its best skill 
and attention. Developer shall carefully study and compare all Contract 
Documents, Drawings, Specifications, and other instructions and shall at once 
report to District, Construction Manager, and Architect any error, 
inconsistency, or omission that Developer or its employees and 
Subcontractors may discover, in writing, with a copy to District's Project 
Inspector(s). Developer shall have responsibility for discovery of errors, 
inconsistencies, or omissions. 

6.3.5 All contractors doing work on the Project will provide their workers 
with identification badges. These badges will be worn by all members of the 
contractor's staff who are working in a District facility. 

6.3.5.1 Badges must be filled out in full and contain the following 
information: 

6.3.5.1.1 Name of contractor 

6.3.5.1.2 Name of employee 

6.3.5.1.3 Contractor's address and phone number 

6.3.5.2 Badges are to be worn when the Developer or his/her 
employees are on site and must be visible at all times. Contractors 
must inform their employees that they are required to allow District 
employees, the Architect, the Construction Manager, the Program 
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Manager, or the Project Inspector to review the information on the 
badges upon request. 

6.3.5.3 Continued failure to display identification badges as required 
by this policy may result in the individual being removed from the 
Project or assessment of fines against the contractor. 

6.4 Duty to Provide Fit Workers 

6.4.1 Developer and Subcontractor(s) shall at all times enforce strict 
discipline and good order among their employees and shall not employ any 
unfit person or anyone not skilled in work assigned to that person. It shall be 
the responsibility of Developer to ensure compliance with this requirement. 
District may require Developer to permanently remove unfit persons from 
Project Site. 

6.4.2 Any person in the employ of Developer or Subcontractor(s) whom 
District may deem incompetent or unfit shall be excluded from working on the 
Project and shall not again be employed on the Project except with the prior 
written consent of District. 

6.4.3 The Developer shall furnish labor that can work in harmony with all 
other elements of labor employed or to be employed in the Work. 

6.4.4 If Developer intends to make any change in the name or legal nature 
of the Developer's entity, Developer shall first notify the District in writing 
prior to making any contemplated change. The District shall determine in 
writing if Developer's intended change is permissible while performing the 
Work. 

6.5 Field Office 

6.5.1 Developer sh·all provide on the Work Site a temporary office. 

6.6 Purchase of Materials and Equipment 

The Developer is required to order, obtain, and store materials and equipment 
sufficiently in advance of its Work at no additional cost or advance payment from 
District to assure that there will be no delays. 

6.7 Documents on Work 

6.7.1 Developer shall at all times keep on the Work Site, or at another 
location as the District may authorize in writing, one legible copy of all 
Contract Documents, including Addenda and Change Orders, and Titles 19 
and 24 of the California Code of Regulations, the specified edition(s) of the 
Uniform Building Code, all approved Drawings, Plans, Schedules, and 
Specifications, and all codes and documents referred to in the Specifications, 
and made part thereof. These documents shall be kept in good order and 
available to District, Construction Manager, Architect, Architect's 
representatives, the Project Inspector(s), and all authorities having 
jurisdiction. Developer shall be acquainted with and comply with the 
provisions of these titles as they relate to this Project. (See particularly the 
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duties of Contractor, Title 24, Part 1, California Code of Regulations, Section 
4-343.) Developer shall also be acquainted with and comply with all 
California Code of Regulations provisions relating to conditions on this Project, 
particularly Titles 8 and 17. Developer shall coordinate with Architect and 
Construction Manager and shall submit its verified report(s) according to the 
requirements of Title 24. 

6.7.2 Daily Job Reports 

6.7.2.1 Developer shall maintain, at a minimum, at least one (1) 
set of Daily Job Reports on the Project. These must be prepared by 
the Developer's employee(s) who are present on Site, and must 
include, at a minimum, the following information: 

6.7.2.1.1 A brief description of all Work performed on that 
day. 

6.7.2.1.2 A summary of all other pertinent events and/or 
occurrences on that day. 

6.7.2.1.3 The weather conditions on that day. 

6.7.2.1.4 A list of all Subcontractor(s) working on that day. 

6.7.2.1.5 A list of each Developer employee working on that 
day and the total hours worked for each employee. 

6.7.2.1.6 A complete list of all equipment on Site that day, 
whether in use or not. 

6.7.2.1.7 A complete list of all materials, supplies, and 
equipment delivered on that day. 

6.7.2.1.8 A complete list of all inspections and tests 
performed on that day. 

6.7.2.2 Each day Developer shall provide a copy of the previous 
day's Daily Job Report to the District or the District's Construction 
Manager. 

6.8 Preservation of Records 

Developer shall maintain, and District shall have the right to inspect, Developer's 
financial records for the Project, including, without limitation, Job Cost Reports for 
the Project in compliance with the criteria set forth herein. The District shall have 
the right to examine and audit all Daily Job Reports or other Project records of 
Developer's project manager(s), project superintendent(s), and/or project 
foreperson(s), all certified payroll records and/or related documents including, 
without limitation, Job Cost Reports, payroll, payment, timekeeping and tracking 
documents; and as it pertains to change orders, all books, estimates, records, 
contracts, documents, cost data, subcontract job cost reports, and other data of the 
Developer, any Subcontractor, and/or supplier, including computations and 
projections related to estimating, negotiating, pricing, or performing the Work or 
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modification, in order to evaluate the accuracy, completeness, and currency of the 
cost, manpower, coordination, supervision, or pricing data at no additional cost to 
the District. These documents may be duplicative and/or be in addition to any 
documents held in escrow by the District. The Developer shall make available at its 
office at all reasonable times the materials described in this paragraph for the 
examination, audit, or reproduction until three (3) years after final payment under 
this Facilities Lease. Notwithstanding the provisions above, Developer shall provide 
any records requested by any governmental agency, if available, after the time set 
forth above. 

6.9 Integration of Work 

6.9.1 Developer shall do all cutting, fitting, patching, and preparation of 
Work as required to make its several parts come together properly, to fit it to 
receive or be received by work of other contractors, and to coordinate 
tolerances to various pieces of work, showing upon, or reasonably implied by, 
the Drawings and Specifications for the completed structure, and shall 
conform them as District and/or Architect may direct. 

6.9.2 Developer shall make its own layout of lines and elevations and shall 
be responsible for the accuracy of both Developer's and Subcontractors' work 
resulting therefrom. 

6.9.3 Developer and all Subcontractors shall take all field dimensions 
required in performance of the Work, and shall verify all dimensions and 
conditions on the Site . All dimensions affecting proper fabrication and 
installation of all Work must be verified prior to fabrication by taking field 
measurements of the true conditions. If there are any discrepancies between 
dimensions in drawings and existing conditions which will affect the Work, 
Developer shall bring such discrepancies to the attention of the District and 
Architect for adjustment before proceeding with the Work . 

6.9.4 All costs caused by noncompliant, defective, or delayed Work shall be 
borne by Developer, inclusive of repair work. 

6.9.5 Developer shall not endanger any work performed by it or anyone else 
by cutting, excavating, or otherwise altering work and shall not cut or alter 
work of any other contractor except with consent of District. 

6 .10 Notifications 

6.10.lDeveloper shall notify the Architect and Project Inspector, in writing, of 
the commencement of construction of each and every aspect of the Work at 
least 48 hours in advance by submitting form DSA 156 (or the most current 
version applicable at the time the Work is performed) to the Project 
Inspector. Forms are available on the DSA's website at: 
http://www.dgs.ca.gov/dsa/Forms.aspx. 

6.10.2Developer shall notify the Architect and Project Inspector, in writing, of 
the completion of construction of each and every aspect of the Work at least 
48 hours in advance by submitting form DSA 156 (or the most current version 
applicable at the time the Work is performed) to the Project Inspector. 
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6.11 Obtaining of Permits, Licenses and Registrations 

Developer shall secure and pay for any permits (except DSA), licenses, registrations, 
approvals, and certificates necessary for prosecution of Work, including but not 
limited to those listed in the Special Conditions, Exhibit D-1, if any, before the date 
of the commencement of the Work or before the permits, licenses, registrations, 
approvals and certificates are legally required to continue the Work without 
interruption. The Developer shall obtain and pay, only when legally required, for all 
licenses, approvals, registrations, permits, inspections, and inspection certificates 
required to be obtained from or issued by any authority having jurisdiction over any 
part of the Work included in the Contract Documents. All final permits, licenses, 
registrations, approvals and certificates shall be delivered to District before demand 
is made for final payment. The costs associated with said permits, licenses, 
registrations, approvals and certificates shall be direct reimbursement items and are 
not subject to any markup. 

6.12 Royalties and Patents 

6.12.1 Developer shall obtain and pay, when legally required, all royalties 
and license fees necessary for prosecution of Work before the earlier of the 
date of the commencement of the Work or the date the license is legally 
required to continue the Work without interruption. Developer shall defend 
suits or claims of infringement of patent, copyright, or other rights and shall 
hold the District, Construction Manager and the Architect harmless and 
indemnify the.m from loss on account thereof except when a particular design, 
process, or make or model of product is required by the Contract Documents. 
However, if the Developer has reason to believe that the required design, 
process, or product is an infringement of a patent or copyright, the Developer 
shall indemnify and defend the District, Construction Manager and Architect 
against any loss or damage. 

6.12.2 The review by the District, Construction Manager or Architect of any 
method of construction, invention, appliance, process, article, device, or 
material of any kind shall be only as to its adequacy for the Work and shall 
not constitute approve use by the Developer in violation of any patent or 
other rights of any person or entity. 

6.13 Work to Comply With Applicable Laws and Regulations 

6.13.1 Developer shall give all notices and comply with the following specific 
laws, ordinances, rul es, and regulations and all other applicable laws, 
ordinances, rules, and regulations bearing on conduct of Work as indicated 
and specified, including but not limited to the appropriate statutes and 
administrative code sections. If Developer observes that Drawings and 
Specifications are at variance with any applicable laws, ordinances, rules and 
regulations, or should Developer become aware of the development of 
conditions not covered by Contract Documents that may result in finished 
Work being at variance therewith, Developer shall promptly notify District in 
writing and any changes deemed necessary by District shall be made as 
provided in this Exhibit D for changes in Work. 

6.13.1.1 National Electrical Safety Code, U. S. Department of 
Commerce 
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6.13.1.2 National Board of Fire Underwriters' Regulations 

6.13.1.3 Uniform Building Code, latest addition, and the California 
Code of Regulations, title 24, and other amendments 

6.13.1.4 Manual of Accident Prevention in Construction, latest 
edition, published by A.G.C. of America 

6.13.1.5 Industrial Accident Commission's Safety Orders, State of 
California 

6.13.1.6 Regulations of the State Fire Marshall (title 19, California 
Code of Regulations) and Pertinent Local Fire Safety Codes 

6.13.1.7 Americans with Disabilities Act 

6.13.1.8 Education Code of the State of California 

6.13.1.9 Government Code of the State of California 

6.13.1.10 Labor Code of the State of California, division 2, part 7, 
Public Works and Public Agencies 

6.13.1.11 Public Contract Code of the State of California 

6.13.1.12 California Art Preservation Act 

6.13.1.13 U. S. Copyright Act 

6.13.1.14 U. S. Visual Artists Rights Act 

6.13.2 Developer shall comply with all applicable mitigation measures, if any, 
adopted by any public agency with respect to this Project pursuant to the 
California Environmental Quality Act (Public Resources Code section 21000 et 
seq.). 

6.13.3 If Developer performs any Work that it knew, or through exercise of 
reasonable care should have known, to be contrary to any applicable laws, 
ordinance, rules, or regulations, Developer shall bear all costs arising 
therefrom and arising from the correction of said Work. 

6.13.4 Where Specifications or Drawings state that materials, processes, or 
procedures must be approved by the DSA, State Fire Marshall, or other body 
or agency, Developer shall use its best efforts to satisfy the requirements of 
such bodies or agencies applicable at the time the Work is performed, and as 
determined by those bodies or agencies. 

6.14 Safety /Protection of Persons and Property 

6.14.1 The Developer will be solely and completely responsible for conditions 
of the Work Site, including safety of all persons and property during 
performance of the Work. This requirement will apply continuously and not 
be limited to normal working hours. 
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6.14.2 The wearing of hard hats will be mandatory at all times for all 
personnel on Site. Developer shall supply sufficient hard hats to properly 
equip all employees and visitors. 

6.14.3 Any construction review of the Developer's performance is not 
intended to include review of the adequacy of the Developer's safety 
measures in, on, or near the Work Site. 

6.14.4 Implementation and maintenance of safety programs shall be the sole 
responsibility of the Developer. 

6.14.5 The Developer shall furnish to the District a copy of the Developer's 
safety plan within the time frame indicated in the Contract Documents and 
specifically adapted for the Project. 

6.14.6 Developer shall be responsible for all damages to persons or property 
that occur as a result of its fault or negligence in connection with the 
prosecution of the Contract Documents and shall take all necessary measures 
and be responsible for the proper care and completion and final acceptance 
by District. All Work shall be solely at Developer's risk. 

6.14.7 Developer shall take, and require Subcontractors to take, all 
necessary precautions for safety of workers on the Project and shall comply 
with all applicable federal, state, local, and other safety laws, standards, 
orders, rules, regulations, and building codes to prevent accidents or injury to 
persons on, about, or adjacent to premises where Work is being performed 
and to provide a safe and healthful place of employment. Developer shall 
furnish, erect, and properly maintain at all times, all necessary safety devices, 
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen 
for protection of workers and the public and shall post danger signs warning 
against hazards created by such features in the course of construction . 

6.14.8 Hazards Control -Developer shall store volatile wastes in approved 
covered metal containers and remove them from the Site daily. Developer 
shall prevent accumulation of wastes that create hazardous conditions. 
Developer shall provide adequate ventilation during use of volatile or noxious 
substances. 

6.14.9 Developer shall designate a responsible member of its organization on 
the Project, whose duty shall be to post information regarding protection and 
obligations of workers and other notices required under occupational safety 
and health laws, to comply with reporting and other occupational safety 
requirements, and to protect the life, safety, and health of workers. Name 
and position of person so designated shall be reported to District by 
Developer. 

6.14.10 Developer shall correct any violations of safety laws, rules, orders, 
standards, or regulations. Upon the issuance of a citation or notice of 
violation by the Division of Occupational Safety and Health, Developer shall 
correct such violation promptly. 
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6.14. 11 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 

6.14.12 In an emergency affecting safety of life or of work or of adjoining 
property, Developer, without special instruction or authorization, shall act, at 
its discretion, to prevent such threatened loss or injury. Any compensation 
claimed by Developer on account of emergency work shall be determined by 
agreement. 

6.14.13 All sa lvage materials will become the property of the Developer and 
shall be removed from the Site unless otherwise called for in the Contract 
Documents. However, the District reserves the right to designate certain 
items of value that shall be turned over to the District unless otherwise 
directed by District. 

6.14. 14 All connections to public utilities and/or existing on-site services 
shall be made and maintained in such a manner as to not interfere with the 
continuing use of same by the District during the entire progress of the Work. 

6.14.15 Developer shall provide such heat, covering, and enclosures as are 
necessary to protect all Work, materials, equipment, appliances, and tools 
against damage by weather conditions, such as extreme heat, cold, rain, 
snow, dry winds, flooding, or dampness. 

6 .14.16 The Developer shall protect and preserve the Work from all damage 
or accident, providing any temporary roofs, window and door coverings, 
boxings, or other construction as required by the Architect. The Developer 
shall be responsible for existing structures, walks, roads, trees, landscaping, 
and/or improvements in working areas; and shall provide adequate protection 
therefor. If temporary removal is necessary of any of the above items, or 
damage occurs due to the Work, the Developer shall replace same at his 
expense with same kind, quality, and size of Work or item damaged. This 
shall include any adjoining property of the District and others . 

6 .14.1 7 Developer shall take adequate precautions to protect existing roads, 
sidewalks, curbs, pavements, utilities, adjoining property, and structures 
( including, without limitation, protection from settlement or loss of lateral 
support), and to avoid damage thereto, and repair any damage thereto 
caused by construction operations. 

6.14. 18 Developer shall confine apparatus, the storage of materials, and the 
operations of workers to lim its indicated by law, ordinances, permits, or 
directions of Architect, and shall not interfere with the Work or unreasonably 
encumber Prem ises or overload any structure with materia ls. Developer shall 
enforce all instructions of District and Architect rega rding signs, advertising, 
fires, and smoking, and require that all workers comply with all regulations 
wh ile on Project Site. 

6.14.19 Developer, Developer's employees, Subcontractors, Subcontractors' 
employees, or any person associated with the Work shall conduct themselves 
in a manner appropriate for a school site. No verba l or physical contact with 
neighbors, students, and faculty, profanity, or inappropriate attire or behavior 
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will be permitted . District may require Developer to permanently remove 
non-complying persons from Project Site. 

6.14.20 Developer shall ta ke care to prevent disturbing or covering any 
survey markers, monuments, or other devices marking property boundaries 
or corners. If such markers are disturbed, Developer shall have a civil 
engineer, reg istered as a professional engineer in California, replace them at 
no cost to District. 

6.14.21 In the event that the Developer enters into any agreement with 
owners of any adjacent property to enter upon the adjacent property for the 
purpose of performing the Work, Developer shall fully indemnify, defend, and 
hold harmless each person, entity, firm, or agency that owns or has any 
interest in adjacent property. The form and content of the agreement of 
indemnification shall be approved by the District prior to the commencement 
of any Work on or about the adjacent property. The Developer shall also 
indemnify the District as provided in the indemnification provision herein. 
These provisions shall be in addition to any other requirements of the owners 
of the adjacent property. 

6 .15 General Permit for Storm Water Discharges Associated with 
Construction and Land Disturbance Activities {"General Permit") 

6.15.1 Developer acknowledges that all California school districts are 
obligated to develop and implement the following requirements for the 
discharge of storm water to surface waters from its construction and land 
disturbance activities (storm water requirements), without limitation: 

6 .15.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4 
is a system of conveyances used to collect and/or convey storm water, 
including, without limitation, catch basins, curbs, gutters, ditches, 
man-made channels, and storm drains. 

6. 15 .1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that 
contains specific best management practices ("BMPs") and establishes 
numeric effluent limitations at: 

6.15.1.2.1 Sites where the District engages in maintenance 
(e.g., fueling, cleaning, repa iring) or transportation activities. 

6 .15 .1.2.2 Construction sites where : 

6.15.1.2.2.1 One (1) or more acres of soi l will be 
disturbed , or 

6.15.1.2.2.1.1 The Project is part of a larger 
common plan of development that disturbs more 
than one (1) acre of soil. 

6.15.2 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 
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6.15.3 At no additional cost to the District, Developer shall provide a 
Qualified Storm Water Practitioner who shall be onsite and implement and 
monitor any and all SWPPP requirements applicable to the Project, including 
but not limited to: 

6.15.3.1 At least forty eight (48) hours prior to a forecasted rain 
event, implementing the Rain Event Action Plan (REAP) for any rain 
event requiring implementation of the REAP, including any erosion and 
sediment control measures needed to protect all exposed portions of 
the site; and 

6.15.3.2 Monitoring any Numeric Action Levels (NALs), if applicable. 

6.16 Working Evenings and Weekends 

Developer may be required to work increased hours, evenings, and/or weekends at 
no additional cost to the District. Developer shall give the District seventy-two (72) 
hours' notice prior to performing any evening and/or weekend work. Developer shall 
perform all evening and/or weekend work in compliance with all applicable rules, 
regulations, laws, and local ordinances including, without limitation, all noise and 
light limitations. Developer shall reimburse the District for any increased or 
additional Inspector charges as a result of the Developer's increased hours, or 
evening and/or weekend work. 

6.17 Cleaning Up 

6.17.1 The Developer shall provide all services, labor, materials, and 
equipment necessary for protecting and securing the Work, all school 
occupants, furnishings, equipment, and building structure from damage until 
its completion and final acceptance by District. Dust barriers shall be 
provided to isolate dust and dirt from construction operations. At completion 
of the Work and portions thereof, Developer shall clean to the original state 
any areas beyond the Work area that become dust laden as a result of the 
Work. The Developer must erect the necessary warning signs and barricades 
to ensure the safety of all school occupants. The Developer at all times must 
maintain good housekeeping practices to reduce the risk of fire damage and 
must make a fire extinguisher, fire blanket, and/or fire watch, as applicable, 
available at each location where cutting, braising, soldering, and/or welding is 
being performed or where there is an increased risk of fire. 

6.17.2 Developer at all times shall keep Premises, including property 
immediately adjacent thereto, free from debris such as waste, rubbish 
(including personal rubbish of workers, e.g., food wrappers, etc.), and excess 
materials and equipment caused by the Work. Developer shall not leave 
debris under, in, or about the Premises (or surrounding property or 
neighborhood), but shall promptly remove same from the Premises on a daily 
basis. If Developer fails to clean up, District may do so and the cost thereof 
shall be charged to Developer. If the Contract calls for Work on an existing 
facility, Developer shall also perform specific clean-up on or about the 
Premises upon request by the District as it deems necessary for the 
continuing education process. Developer shall comply with all related 
provisions of the Specifications. 
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7. 

6.17.3 If the Construction Manager, Architect, or District observes the 
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition. 

6.17.4 Should the Developer fail to perform the required clean-up, or should 
the clean-up be deemed unsatisfactory by the District, the District will then 
perform the clean-up. All cost associated with the clean-up work (including 
all travel, payroll burden, and costs for supervision) will be deducted from the 
Guaranteed Maximum Price, or District may withhold those amounts from 
payment(s) to Developer. 

Subcontractors 

7.1 Developer shall provide the District with information for all of Developer's 
Subcontracts and Subcontractors as indicated in the Developer's Submittals and 
Schedules Section herein. 

7.2 No contractual relationship exists between the District and any Subcontractor, 
supplier, or sub-subcontractor by reason of the Contract Documents. 

7.3 Developer agrees to bind every Subcontractor by terms of the Contract 
Documents as far as those terms that are applicable to Subcontractor's work 
including, without limitation, all labor, wage & hour, apprentice and related 
provisions and requirements. If Developer subcontracts any part of the Work called 
for by the Contract Documents, Developer shall be as fully responsible to District for 
acts and omissions of any Subcontractor and of persons either directly or indirectly 
employed by any Subcontractor, including Subcontractor caused Project delays, as it 
is for acts and omissions of persons directly employed by Developer. The divisions 
or sections of the Specifications and/or the arrangements of the drawings are not 
intended to control the Developer in dividing the Work among Subcontractors or limit 
the work performed by any trade. 

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor 
under the Contract Documents shall not in any way relieve Developer of any 
obligations under the Contract Documents and no such consent shall be deemed to 
waive any provisions of the Contract Documents. 

7.5 Developer is directed to familiarize itself with sections 1720 through 1861 of 
the Labor Code of the State of California, as regards the payment of prevailing 
wages and related issues, and to comply with all applicable requirements therein 
including, without limitation, section 1775 and the Developer's and Subcontractors' 
obligations and liability for violations of prevailing wage law and other applicable 
laws. 

7.6 Developer shall be responsible for the coordination of the trades, 
Subcontractors, sub-subcontractors, and material or equipment suppliers working on 
the Project. 

7.6.1 If the Contract is valued at $1 million or more and plans to use state 
bond funds, then Developer is responsible for ensuring that first-tier 
Subcontractors holding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42, 
C-43, and/or C-46 licenses, are prequalified by the District to work on the 
Project pursuant to Public Contract Code section 20111.6. 
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7.6.2 Developer is responsible for ensuring that all Subcontractors are 
properly registered as public works contractors by the Department of 
Industrial Relations. 

7.7 Developer is solely responsible for settling any differences between the 
Developer and its Subcontractor(s) or between Subcontractors. 

7.8 Developer must include in all of its subcontracts the assignment provisions 
indicated in the Termination section of these Construction Provisions. 

8. Other Contracts/Contractors 

8.1 District reserves the right to let other contracts, and/or to perform work with 
its own forces, in connection with the Project. Developer shall afford other 
contractors reasonable opportunity for introduction and storage of their materials 
and execution of their work and shall properly coordinate and connect Developer's 
Work with the work of other contractors. 

8.2 Developer shall protect the work of any other contractor that Developer 
encounters while working on the Project. 

8.3 If any part of Developer's Work depends for proper execution or results upon 
work of District or any other contractor, the Developer shall visually inspect, and 
with reasonable effort, physically inspect all accessible portions of District's or any 
other contractor's work and, before proceeding with its Work, promptly report to the 
District in writing any defects in District's or any other contractor's work that render 
Developer's Work unsuitable for proper execution and results. Developer shall be 
held accountable for damages to District for District's or any other contractor's work 
that Developer failed to inspect or should have inspected. Developer's failure to 
inspect and report shall constitute Developer's acceptance of all District's or any 
other contractor's work as fit and proper for reception of Developer's Work, except as 
to defects that may develop in District's or any other contractor's work after 
execution of Developer's Work and not caused by execution of Developer's Work. 

8.4 To ensure proper execution of its subsequent Work, Developer shall measure 
and inspect Work already in place and shall at once report to the District in writing 
any discrepancy between that executed Work and the Contract Documents. 

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and 
nature of District's or any other contracts that have been or may be awarded by 
District in prosecution of the Project to the end that Developer may perform under 
the Contract in light of the other contracts, if any. 

8.6 Nothing herein contained shall be interpreted as granting to Developer 
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not 
cause any unnecessary hindrance or delay to the use and/or school operation(s) of 
the Premises and/or to District or any other contractor working on the Project. If 
simultaneous execution of any contract or school operation is likely to cause 
interference with performance of Developer's obligations under the Contract 
Documents, Developer shall coordinate with those contractor(s), person(s), and/or 
entity(s) and shall notify the District of the resolution. 

EXHIBIT D TO FACILITIES LEASE PAGE 24 OF80 
MADISON PARK ACADEMY EXPANSION PROJECT 



9. Drawings and Specifications 

9.1 A complete list of all Drawings that form a part of the Contract Documents are 
to be found as an index on the Drawings themselves, and/or may be provided to the 
Developer and/or in the Table of Contents. 

9.2 Materials or Work described in words that so applied have a well-known 
technical or trade meaning shall be deemed to refer to recognized standards, unless 
noted otherwise. 

9.3 Trade Name or Trade Term 

It is not the intention of the Contract Documents to go into detailed descriptions of 
any materials and/or methods commonly known to the trade under "trade name" or 
"trade term." The mere mention or notation of "trade name" or "trade term" shall be 
considered a sufficient notice to Developer that it will be required to complete the 
work so named, complete, finished, and operable, with all its appurtenances, 
according to the best practices of the trade. 

9.4 The naming of any material and/or equipment shall mean furnishing and 
installing of same, including all incidental and accessory items thereto and/or labor 
therefor, as per best practices of the trade(s) involved, unless specifically noted 
otherwise. 

9.5 Contract Documents are complementary, and what is called for by one shall 
be binding as if called for by all. As such, Drawings and Specifications are intended 
to be fully cooperative and to agree. However, if Developer observes that Drawings 
and Specifications are in conflict with the Contract Documents, Developer shall 
promptly notify District and Architect in writing, and any necessary changes shall be 
made as provided in the Contract Documents. 

9.6 Figured dimensions shall be followed in preference to scaled dimensions, and 
the Developer shall make all additional measurements necessary for the work and 
shall be responsible for their accuracy. Before ordering any material or doing any 
work, each Developer shall verify all measurements at the building and shall be 
responsible for the correctness of same. 

9.7 Should any question arise concerning the intent or meaning of the Contract 
Documents, including the Plans and Specifications, the question shall be submitted to 
the District for interpretation. If a conflict exists in the Contract Documents, these 
Construction Provisions shall control over the Facilities Lease, which shall control 
over the Site Lease, which shall control over Division 1 Documents, which shall 
control over Division 2 through Division 49 documents, which shall control over 
figured dimensions, which shall control over large-scale drawings, which shall control 
over small -scale drawings. In no case shall a document calling for lower quality 
and/or quantity of material or workmanship control. However, in the case of 
discrepancy or ambiguity solely between and among the Drawings and 
Specifications, the discrepancy or ambiguity shall be resolved in favor of the 
interpretation that will provide District with the functionally complete and operable 
Project described in the Drawings and Specifications. 

9.8 Drawings and Specifications are intended to comply with all laws, ordinances, 
rules, and regulations of constituted authorities having jurisdiction, and where 
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10. 

referred to in the Contract Documents, the laws, ordinances, rules, and regulations 
shall be considered as a part of the Contract Documents within the limits specified. 

9.9 As required by Section 4-317(c), Part 1, Title 24, CCR: "Should any existing 
conditions such as deterioration or non-complying construction be discovered which 
is not covered by the DSA-approved documents wherein the finished work will not 
comply with Title 24, California Code of Regulations, a construction change 
document, or a separate set of plans and specifications, detailing and specifying the 
required repair work shall be submitted to and approved by DSA before proceeding 
with the repair work." 

9.10 Ownership of Drawings 

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental 
architectural and engineering work, or copies of other Contract Documents furnished 
by District, are the property of District. They are not to be used by Developer in 
other work and, with the exception of signed sets of Contract Documents, are to be 
returned to District on request at completion of Work, or may be used by District as 
it may require without any additional costs to District. Neither the Developer nor any 
Subcontractor, or material or equipment supplier shall own or claim a copyright in 
the Drawings, Specifications, and other documents prepared by the Architect. 
District hereby grants the Developer, Subcontractors, sub-subcontractors, and 
material or equipment suppliers a limited license to use applicable portions of the 
Drawings prepared for the Project in the execution of their Work under the Contract 
Documents. 

Developer's Submittals and Schedules 

Developer's submittals shall comply with the provisions and requirements of the 
Specifications including, without limitation Submittals. 

10.1 Schedule of Work, Schedule of Submittals, and Schedule of Values. 

10.1.1 The Developer shall comply with the construction schedule attached 
to the Facilities Lease as Exhibit F ("Construction Schedule"). [To be attached 
when available.] 

10.1.2 Developer must provide all schedules both in hard copy and 
electronically, in a format (e.g. Microsoft Project or Primavera) approved in 
advance by the District. 

10.1.3 The District will review the schedules submitted and the Developer 
shall make changes and corrections in the schedules as requested by the 
District and resubmit the schedules until approved by the District. 

10.1.4 The District shall have the right at any time to revise the schedule of 
values if, in the District's sole opinion, the schedule of values does not 
accurately reflect the value of the Work performed . 

10.1.5 All submittals and schedules must be approved by the District before 
Developer can rely on them as a basis for payment. 
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10.1.6 Within TEN (10) ca lendar days after the date of the issuance of the 
Notice to Proceed for Construction, the Developer shall prepare and submit to 
the District for review, in a form supported by sufficient data to substantiate 
its accuracy as the District may require: 

10.1.6.1 Preliminary Schedule 

A preliminary schedule of construction indicating the starting and 
completion dates of the various stages of the Work, including any 
information and following any form as may be specified in the 
Specifications. Once approved by District, this shall become the 
Construction Schedule. This schedule shall include and identify all 
tasks that are on the Project's critical path with a specific 
determination of the start and completion of each critical path task as 
well as all Contract milestones and each milestone's completion 
date(s) as may be required by the District. 

10.1.6.2 Preliminary Schedule of Values 

A preliminary schedule of values for all of the Work, which must 
include quantities and prices of items aggregating the Contract Price 
and must subdivide the Work into component parts in sufficient detail 
to serve as the basis for progress payments during construction. 
Unless the Special Conditions contain different limits, this preliminary 
schedule of values shall include, at a minimum, the following 
information and the following structure: 

EXHIBIT D TO FACILITIES LEASE 

10.1.6.2.1 Divided into at least the following categories: 

10.1.6.2.1.1 Overhead and profit 

10.1.6.2.1.2 Supervision 

10.1.6.2.1.3 General conditions 

10.1.6.2.1.4 Layout 

10.1.6.2.1.5 Mobilization 

10.1.6.2.1.6 Submittals 

10.1.6.2.1.7 Bonds and insurance 

10.1.6.2.1.8 Close-out/Certification documentation 

10.1.6.2.1.9 Demolition 

10.1.6.2.1.10 Installation 

10.1.6.2.1.11 Rough- in 

10.1.6.2.1.12 Finishes 
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EXHIBIT D TO FACILITIES LEASE 

10.1.6.2.1.13 Testing 

10.1.6.2.1.14 Punch list and acceptance 

10.1.6.2.2 And also divided by each of the following areas: 

10.1.6.2.2.1 Site work 

10.1.6.2.2.2 By each building 

10.1.6.2.2.3 By each floor 

10.1.6.2.3 The preliminary schedule of values shall not provide 
for values any greater than the following percentages of the 
Contract value: 

10.1.6.2.3.1 Mobilization and layout combined to equal 
not more than 1 %. 

10.1.6.2.3.2 Submittals, samples and shop drawings 
combined to equal not more than 3%. 

10.1.6.2.3.3 Bonds and insurance combined to equal 
not more than 2%. 

10.1.6.2.4 Closeout documentation shall have a value in the 
preliminary schedule of not less than 3%. 

10.1.6.2.5 Notwithstanding any provision of the Contract 
Documents to the contrary, payment of the Developer's 
overhead, supervision, general conditions costs, and profit, as 
reflected in the Cost Breakdown, shall be paid based on 
percentage complete, with the disbursement of Progress 
Payments and the Final Payment. 

10.1.6.2.6 Developer shall certify that the preliminary 
schedule of values as submitted to the District is accurate and 
reflects the costs as developed in preparing Developer's bid. 
The preliminary schedule of values shall be subject to the 
District's review and approval of the form and content thereof. 
In the event that the District objects to any portion of the 
preliminary schedule of values, the District shall notify the 
Developer, in writing, of the District's objection(s) to the 
preliminary schedule of values. Within five (5) calendar days of 
the date of the District's written objection(s), Developer shall 
submit a revised preliminary schedule of values to the District 
for review and approval. The foregoing procedure for the 
preparation, review and approval of the preliminary schedule of 
values shall continue until the District has approved the entirety 
of the preliminary schedule of values. 

10.1.6.2.7 Once the preliminary schedule of values is 
approved by the District, this shall become the Schedule of 
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Values. The Schedule of Values shall not be thereafter modified 
or amended by the Developer without the prior consent and 
approval of the District, which may be granted or withheld in 
the sole discretion of the District. 

10.1.6.3 Schedule of Values 

The Developer shall provide for District review and approval prior to 
commencement of the Work a schedule of values for all of the Work, 
which includes quantities and prices of items aggregating the 
Guaranteed Maximum Price and subdivided into component parts as 
per specifications. The Schedule of Values shall not be modified or 
amended by the Developer without the prior consent and approval of 
the District, which may be granted or withheld in the sole discretion of 
the District. The District shall have the right at any time to revise the 
schedule of values if, in the District's sole opinion, the schedule of 
values does not accurately reflect the value of the Work performed. 

10.1.6.4 Preliminary Schedule of Submittals 

A preliminary schedule of submittals, including Shop Drawings, Product 
Data, and Samples submittals. Once approved by District, this shall 
become the Submittal Schedule. All submittals shall be forwarded to 
the District by the date indicated on the approved Submittal Schedule, 
unless an earlier date is necessary to maintain the Construction 
Schedule, in which case those submittals shall be forwarded to the 
District so as not to delay the Construction Schedule. Upon request by 
the District, Developer shall provide an electronic copy of all submittals 
to the District. All submittals shall be submitted no later than 90 days 
after the issuance of the Notice to Proceed for Construction. 

10.1.6.5 Safety Plan 

Developer's Safety Plan specifically adapted for the Project shall 
comply with the following requirements: 

10.1.6.5.1 All applicable requirements of California Division of 
Occupational Safety and Health ("Cal/OSHA") and/or of the 
United States Occupational Safety and Health Administration 
("OSHA"). 

10.1.6.5.2 All provisions regarding Project safety, including all 
applicable provisions in these Construction Provisions. 

10.1.6.5.3 Developer's Safety Plan shall be in English and in 
the language(s) of the Developer's and its Subcontractors' 
employees. 

10.1.6.6 Complete Subcontractor List 

The name, address, telephone number, facsimile number, California 
State Contractors License number, classification, and monetary value 
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of all Subcontracts for parties furnishing labor, material, or equipment 
for completion of t he Project. 

10.2 Monthly Progress Schedule(s) 

10.2.1 Developer shall provide Monthly Progress Schedule(s) to the District. 
A Monthly Progress Schedule shall update the approved Construction 
Schedule or the last Monthly Progress Schedule, showing all work completed 
and to be completed. The monthly Progress Schedule shall be sent as noted 
below and, if also requested by District, within the timeframe requested by 
the District and shall be in a format acceptable to the District and contain a 
written narrative of the progress of work that month and any changes, 
delays, or events that may affect the work. The process for District approval 
of the Monthly Progress Schedule shall be the same as the process for 
approval of the Construction Schedule. 

10.2.2 Developer shall submit Monthly Progress Schedule(s) with all 
payment applications. 

10.2.3 Developer must provide all schedules both in hard copy and 
electronically, in a format (e.g., Microsoft Project or Primavera) approved in 
advance by the District. 

10.2.4 District will review the schedules submitted and Developer shall make 
changes and corrections in the schedules as requested by the District and 
resubmit the schedules until approved by the District. 

10.2.5 District shall have the right at any time to revise the schedule of 
values if, in the District's sole opinion, the schedule of values does not 
accurately reflect the value of the Work performed . 

10.2.6 All submittals and schedules must be approved by the District before 
Developer can rely on them as a basis for payment. 

10.3 Material Safety Data Sheets (MSDS) 

Developer is required to ensure Material Safety Data Sheets are available in a readily 
accessible place at the Work Site for any material requiring a Material Safety Data 
Sheet per the federal "Hazard Communication" standard, or employees' "right to 
know" law. The Developer is also required to ensure proper labeling on substances 
brought onto the job site and that any person working with the material or within the 
general area of the material is informed of the hazards of the substance and follows 
proper handling and protection procedures. Two additional copies of the Material 
Safety Data Sheets shall also be submitted directly to the District. 

11. Site Access. Conditions. And Requirements 

11.1 Site Investigation 

Developer has made a careful investigation of the Site and is familiar with the 
requirements of the Contract Documents and has accepted the readily observable, 
existing conditions of the Site. 
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11.2 Soils Investigation Report 

When a soils investigation report obta ined from test holes at Site or for the Project is 
available, that report may be made available to the Developer but shall not be a part 
of this Contract but shall not alleviate or excuse Developer's obligation to perform its 
own investigation . Any information obtained from that report or any information 
given on Drawings as to subsurface soil condition or to elevations of existing grades 
or elevations of underlying rock is approximate only, is not guaranteed, does not 
form a part of this Contract, and Developer may not rely thereon. Developer 
acknowledges that it has made a visual examination of the Site and will make 
whatever tests Developer deems appropriate to determine underground condition of 
soil by date of submission of GMP. 

11.3 Access to Work 

District and its representatives shall at all times have access to Work wherever it is 
in preparation or progress, including storage and fabrication. Developer shall 
provide safe and proper facilities for such access so that District's representatives 
may perform their functions. 

11.4 Layout and Field Engineering 

11.4.1 All field engineering required for layout of this Work and establishing 
grades for earthwork operations shall be furnished by Developer at its 
expense. This Work shall be done by a qualified, California-registered civil 
engineer approved in writing by District and Architect. Any required Record 
and/or As-Built Drawings of Site development shall be prepared by the 
approved civil engineer. 

11.4.2 The Developer shall be responsible for having ascertained pertinent 
local conditions such as location, accessibility, and general character of the 
Site and for having satisfied itself as to the conditions under which the Work 
is to be performed. District shall not be liable for any claim for allowances 
because of Developer's error or negligence in acquainting itself with the 
conditions at the Site. 

11.4.3 Developer shall protect and preserve established benchmarks and 
monuments and shall make no changes in locations without the prior written 
approval of District. Developer shall replace any benchmarks or monuments 
that are lost or destroyed subsequent to proper notification of District and 
with District's approval. 

11.5 Utilities 

Utilities shall be provided as indicated in the Specifications. 

11.6 Sanitary Facilities 

Sanitary facilities shall be provided as indicated in the Specifications. 
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11.7 Surveys 

Developer shall provide surveys done by a California-licensed civil engineer surveyor 
to determine locations of construction, grading, and site work as required to perform 
the Work. 

11.8 Regional Notification Center 

The Developer, except in an emergency, shall contact the appropriate regional 
notification center at least two (2) days prior to commencing any excavation if the 
excavation will be conducted in an area or in a private easement that is known, or 
reasonably should be known, to contain subsurface installations other than the 
underground facilities owned or operated by the District, and obtain an inquiry 
identification number from that notification center. No excavation shall be 
commenced and/or carried out by the Developer unless an inquiry identification 
number has been assigned to the Developer or any Subcontractor and the Developer 
has given the District the identification number. Any damages arising from 
Developer's failure to make appropriate notification shall be at the sole risk and 
expense of the Developer. Any delays caused by failure to make appropriate 
notification shall be at the sole risk of the Developer and shall not be considered for 
an extension of the Contract Time. 

11.9 Existing Utility Lines 

11.9.1 Pursuant to Government Code section 4215, District assumes the 
responsibility for removal, relocation, and protection of main or trunk utility 
lines and facilities located on the construction Site at the time of 
commencement of construction under the Contract Documents with respect to 
any such utility facilities that are not identified in the Plans and Specifications. 
Developer shall not be assessed for liquidated damages for delay in 
completion of the Project caused by failure of District or the owner of a utility 
to provide for removal or relocation of such utility facilities. 

11.9.2 Locations of existing utilities provided by District shall not be 
considered exact, but approximate within a reasonable margin and shall not 
relieve Developer of its responsibilities to exercise reasonable care and to pay 
all costs of repair due to Developer's failure to do so. District shall 
compensate Developer for the costs of locating, repairing damage not due to 
the failure of Developer to exercise reasonable care, and removing or 
relocating such utility facilities not indicated in the Plans and Specifications 
with reasonable accuracy, and for equipment necessarily idle during such 
work. 

11.9.3 No provision herein shall be construed to preclude assessment against 
Developer for any other delays in completion of the Work. Nothing in this 
Article shall be deemed to require District to indicate the presence of existing 
service laterals, appurtenances, or other utility lines, within the exception of 
main or trunk utility lines. Whenever the presence of these utilities on the 
Site of the construction Project can be inferred from the presence of other 
visible facilities, such as buildings, meter junction boxes, on or adjacent to 
the Site of the construction. 
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11.9.4 If Developer, wh ile performing Work under this Contract, discovers 
utility facilities not identified by District in Contract Plans and Specifications, 
Developer shall immediately notify the District and the utility in writing. In 
the event Developer fa ils to immediately provide notice and subsequently 
causes damage to the util ity facilit ies, the cost of repair for damage to above
mentioned visible facilities sha ll be borne by the Developer. 

11.10 Notification 

Developer understands, acknowledges and agrees that the purpose for prompt 
notification to the District pursuant to these provisions is to allow the District to 
investigate the condition(s) so that the District shall have the opportunity to decide 
how the District desires to proceed as a result of the condition(s). Accordingly, 
failure of Developer to promptly notify the District in writing, pursuant to these 
provisions, shall constitute Developer's waiver of any claim for damages or delay 
incurred as a result of the condition(s). 

11.11 Hazardous Materials 

Developer shall comply with all provisions and requirements of the Contract 
Documents related to hazardous materials including, without limitation, Hazardous 
Materials Procedures and Requirements. 

11.12 No Signs 

Neither the Developer nor any other person or entity shall display any signs not 
required by law or the Contract Documents at the Site, fences, trailers, offices, or 
elsewhere on the Site without specific prior written approval of the District. 

12. Trenches 

12.1 Trenches Greater Than Five Feet 

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds 
$25,000 and involves the excavation of any trench or trenches five (5) feet or more 
in depth, the Developer shall, in advance of excavation, promptly submit to the 
District and/or a registered civi l or structural engineer employed by the District or 
Architect, a detailed plan showing the design of shoring for protection from the 
hazard of caving ground during the excavation of such trench or trenches. 

12.2 Excavation Safety 

If such plan varies from the Shoring System Standards established by the 
Construction Safety Orders, the plan shall be prepared by a regi stered civil or 
structural engineer, but in no case shall such plan be less effective than that required 
by the Construction Safety Orders. No excavation of such trench or trenches shall be 
commenced until said plan has been accepted by the District or by the person to 
whom authority to accept has been delegated by the District. 

12.3 No Tort Liability of District 

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability 
upon the District or any of its employees. 
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13. 

12.4 No Excavation without Permits 

The Developer shall not commence any excavation Work until it has secured all 
necessary permits including the required CalOSHA excavation/shoring permit. Any 
permits shall be prominently displayed on the Site prior to the commencement of 
any excavation . 

12.5 Discovery of Hazardous Waste and/or Unusual Conditions 

12.5.1 Pursuant to Public Contract Code section 7104, if the Work involves 
digging trenches or other excavations that extend deeper than four feet below 
the Surface, the Developer shall promptly, and before the following conditions 
are disturbed, notify the District, in writing, of any: 

12.5.1.1 Material that the Developer believes may be material that is 
hazardous waste, as defined in section 25117 of the Health and Safety 
Code, is required to be removed to a Class I, Class II, or Class III 
disposal site in accordance with provisions of existing law. 

12.5.1.2 Subsurface or latent physical conditions at the Site differing 
from those indicated. 

12.5.1.3 Unknown physical conditions at the Project Site of any 
unusual nature, different materially from those ordinarily encountered 
and generally recognized as inherent in work of the character provided 
for in the Contract Documents. 

12.5.2 The District shall promptly investigate the conditions, and if it finds 
that the conditions do materially so differ, or do involve hazardous waste, and 
cause a decrease or increase in the Developer's cost of, or the time required 
for, performance of any part of the Work, shall issue a Change Order under 
the procedures described herein. 

12.5.3 In the event that a dispute arises between District and the Developer 
whether the conditions materially differ or cause a decrease or increase in the 
Developer's cost of, or time required for, performance of any part of the 
Work, the Developer shall not be excused from any scheduled completion 
date provided for by the Contract Documents, but shall proceed with all work 
to be performed under the Contract Documents. The Developer shall retain 
any and all rights provided either by the Contract Documents or by law that 
pertain to the resolution of disputes and protests. 

Insurance and Bonds 

13.1 Developer's Insurance 

The Developer shall comply with the insurance requirements as indicated in the 
Facilities Lease. 

13.2 Contract Security - Bonds 

13.2.1 Developer shall furnish two surety bonds issued by a California 
admitted surety insurer as follows: 
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13.2.1.1 Performance Bond 

A bond in an amount at least equal to one hundred percent (100%) of 
Guaranteed Maximum Price as security for faithful performance of the 
Contract Documents. 

13.2.1.2 Payment Bond 

A bond in an amount at least equal to one hundred percent (100%) of 
the Guaranteed Maximum Price as security for payment of persons 
performing labor and/or furnishing materials in connection with this 
Contract. 

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price. 

13.2.3 All bonds related to this Project shall be in the forms set forth in these 
Contract Documents and shall comply with all requirements of the Contract 
Documents, including, without limitation, the bond forms. 

14. Warranty/Guarantee/Indemnity 

14.1 Warranty/Guarantee 

14.1.1 The Developer shall obtain and preserve for the benefit of the District, 
manufacturer's warranties on materials, fixtures, and equipment incorporated 
into the Work. 

14.1.2 In addition to guarantees and warranties required elsewhere, 
Developer shall, and hereby does guarantee and warrant all Work furnished 
on the job against all defects for a period of ONE (1) year after the later of 
the following dates, unless a longer period is provided for in the Contract 
Documents: 

14.1.2.1 The acceptance by the District, or its agent, of the Work, 
subject to these General Conditions, or 

14.1.2.2 The date that commissioning for the Project, if any, was 
completed. 

14.1.3 If any work is not in compliance with the Drawings and Specifications, 
Developer shall repair or replace any and all of that Work, together with any 
other Work that may be displaced in so doing, that may prove defective in 
workmanship and/or materials within a ONE (1) year period from date of 
completion as defined above, unless a longer period is provided for in the 
Contract Documents, without expense whatsoever to District. 

14.1.4 In the event of failure of Developer and/or Surety to commence and 
pursue with diligence said replacements or repairs within ten (10) days after 
being notified in writing, Developer and Surety hereby acknowledge and 
agree that District is authorized to proceed to have defects repaired and made 
good at expense of Developer and/or Surety who hereby agree to pay costs 
and charges therefore immediately on demand. 

EXHIBIT D TO FACILITIES LEASE PAGE 35 OF 80 
MADISON PARK ACADEMY EXPANSION PROJECT 



14.1.5 If any work is not in compliance with the Drawings and Specifications 
and if in the opinion of District said defective work creates a dangerous 
condition or requires immediate correction or attention to prevent further loss 
to District or to prevent interruption of operations of District, District wi ll 
attempt to give the notice required above. If Developer or Surety cannot be 
contacted or neither complies with District's request for correction within a 
reasonable time as determined by District, District may, notwithstanding the 
above provision, proceed to make any and al l corrections and/or provide 
attentions the District believes are necessary. The costs of correction or 
attention shall be charged against Developer and Surety of the guarantees or 
warranties provided in this Article or elsewhere in this Agreement. 

14. 1.6 The above provisions do not in any way limit the guarantees or 
warranties on any items for which a longer guarantee or warranty is specified 
or on any items for which a manufacturer gives a guarantee or warranty for a 
longer period . Developer shall furnish to District all appropriate guarantee or 
warranty certificates as indicated in the Specifications or upon request by 
District. 

14.1.7 Nothing herein shall limit any other rights or remedies available to 
District . 

14.2 Indemnity 

Developer shall indemnify the District as indicated in the Facilities Lease. 

15. Time 

15 .1 Notice to Proceed 

15.1.1 District may issue a Notice to Proceed for Construction within ninety 
(90) days from the date of the Notice of Award . Once Developer has received 
the Notice to Proceed for Construction, Developer shall comp lete the Work 
within the period of time indicated in the Contract Documents. 

15.1.2 In the event that the District desires to postpone issuing the Notice to 
Proceed for Construction beyond ninety (90) days from the date of the Notice 
of Award , it is expressly understood that with reasonable notice to the 
Developer, the District may postpone issuing the Notice to Proceed for 
Construction. It is further expressly understood by Developer that Developer 
shall not be entitled to any claim of additional compensation as a result of the 
postponement of the issuance of the Notice to Proceed for Construction. 

1 5 . 1.3 If the Developer believes that a postponement of issuance of the 
Notice to Proceed for Construction will cause a hardship to Developer, 
Developer may terminate the Contract. Developer's termination due to a 
postponement shall be by written notice to District with in ten (10) days after 
receipt by Developer of District's notice of postponement. It is further 
understood by Developer that in the event that Developer terminates the 
Contract as a result of postponement by the District, the District shall only be 
obligated to pay Developer for the Work that Developer had performed at the 
time of notification of postponement. 
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15.2 Computation of Time / Adverse Weather 

15.2.1 The Developer wi ll only be allowed a time extension for Adverse 
Weather conditions if requested by Developer in compl iance with the time 
extension request procedures and only if all of the following conditions are 
met: 

15.2.1.1 The weather conditions constitute Adverse Weather, as 
defined herein. 

15.2.1.2 Developer can verify that the Adverse Weather caused 
delays in excess of five (5) hours of the indicated labor required to 
complete the scheduled tasks of Work on the day affected by the 
Adverse Weather. 

15.2.1.3 The Developer's crew is dismissed as a result of the Adverse 
Weather; 

15.2.1.4 Said delay adversely affect the critical path in the 
Construction Schedule; and 

15.2.1.5 The number of days of delay for the month the following 
parameters: 

January 6 July 0 
February 5 August 0 
March 5 Seotember 1 
April 4 October 1 
Mav 1 November 3 
June 0 December 5 

15.2.2 If the aforementioned conditions are met, a non-compensable day
for-day extension will only be allowed for those days in excess of those 
indicated herein. 

15.2.3 The Developer shall work seven (7) days per week, if necessary, 
irrespective of inclement weather, to maintain access and the Construction 
Schedule, and to protect the Work under construction from the effects of 
Adverse Weather, all at no further cost to the District. 

15.2.4 The Contract Time has been determined with consideration given to 
the average climate weather conditions prevai ling in the County in which the 
Project is located. 

15.3 Hours of Work 

15.3.1 Sufficient Forces 

Developer and Subcontractors shall continuously furnish sufficient and 
competent work forces with the required levels of familiarity with the Project 
and skill , training and experience to ensure the prosecution of the Work in 
accordance with the Construction Schedule. 
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15.3.2 Performance During Working Hours 

Work shall be performed during regular working hours as permitted by the 
appropriate governmental agency except that in the event of an emergency, 
or when required to complete the Work in accordance with job progress, Work 
may be performed outside of regular working hours with the advance written 
consent of the District and approval of any required governmental agencies. 

15.3.3 No Work during State Testing 

Developer shall, at no additional cost to the District and at the District's 
request, coordinate its Work to not disturb District students including, without 
limitation, not performing any Work when students at the Site are taking 
State or Federally-required tests. The District or District's Representative will 
provide Developer. with a schedule of test dates concurrent with the District's 
issuance of the Notice to Proceed for Construction, or as soon as test dates 
are made available to the District. 

15.4 Progress and Completion 

15.4.1 Time of the Essence 

Time lim its stated in the Contract Documents are of the essence to the 
Contract Documents. By executing the Facilities Lease, the Developer 
confirms that the Contract Time is a reasonable period for performing the 
Work. 

15.4.2 No Commencement Without Insurance or Bonds 

The Developer shall not commence operations on the Project or elsewhere 
prior to the effective date of insurance and bonds. The date of 
commencement of the Work shall not be changed by the effective date of 
such insurance or bonds. If Developer commences Work without insurance 
and bonds, all Work is performed at Developer's peril and shall not be 
compensable until and unless Developer secures bonds and insurance 
pursuant to the terms of the Contract Documents and subject to District claim 
for damages. 

15.5 Schedule 

Developer shall provide to District, Construction Manager, and Architect a schedule in 
conformance with the Contract Documents and as required in these Construction 
Provisions. 

15.6 Expeditious Completion 

The Developer shall proceed expeditiously with adequate forces and shall achieve 
Completion within the Contract Time. 
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16. Extensions of Time - Liquidated Damages 

16.1 Liquidated Damages 

Developer and District hereby agree that the exact amount of damages for failure to 
complete the Work within the time specified is extremely difficult or impossible to 
determine. If the Work is not completed within the time specified in the Contract 
Documents, it is understood that the District will suffer damage. It being impractical 
and unfeasible to determine the amount of actual damage, it is agreed the Developer 
shall pay to District as fixed and liquidated damages, and not as a penalty, the 
amount set forth in the Facilities Lease for each calendar day of delay in Completion. 
Developer and its Surety shall be liable for the amount thereof pursuant to 
Government Code section 53069.85. 

16.2 Excusable Delay 

16.2.1 Developer shall not be charged for liquidated damages because of any 
delays in completion of Work which are not the fault of Developer or its 
Subcontractors, including acts of God as defined in Public Contract Code 
section 7105, acts of enemy, epidemics, and quarantine restrictions. 
Developer shall, within five (5) calendar days of beginning of any delay, notify 
District in writing of causes of delay including documentation and facts 
explaining the delay and the direct correlation between the cause and effect. 
District shall review the facts and extent of any delay and shall grant 
extension(s) of time for completing Work when, in its judgment, the findings 
of fact justify an extension. Extension(s) of time shall apply only to that 
portion of Work affected by delay, and shall not apply to other portions of 
Work not so affected. An extension of time may only be granted if Developer 
has timely submitted the Construction Schedule as required herein. 

16.2.2 Developer shall notify the District pursuant to the claims provisions in 
these Construction Provisions of any anticipated delay and its cause. 
Following submission of a claim, the District may determine whether the delay 
is to be considered avoidable or unavoidable, how long it continues, and to 
what extent the prosecution and completion of the Work might be delayed 
thereby. 

16.2.3 In the event the Developer requests an extension of Contract Time for 
unavoidable delay as set forth in subparagraph 16.2.1, such request shall be 
submitted in accordance with the provisions in the Contract Documents 
governing changes in Work. When requesting time, requests must be 
submitted with full justification and documentation. If the Developer fails to 
submit justification, it waives its right to a time extension at a later date. 
Such justification must be based on the official Construction Schedule as 
updated at the time of occurrence of the delay or execution of Work related to 
any changes to the Scope of Work. Any claim for delay must include the 
following information as support, without limitation: 

16.2.3.1 The duration of the activity relating to the changes in the 
Work and the resources (manpower, equipment, material, etc.) 
required to perform the activities within the stated duration. 
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16.2.3.2 Specific logical ties to the Contract Schedule for the 
proposed changes and/or delay showing the activity/activities in the 
Construction Schedule that are affected by the change and/or delay. 
In particular, Developer must show an actual impact to the schedule, 
after making a good faith effort to mitigate the delay by rescheduling 
the work, by providing an analysis of the schedule ("Schedule 
Analysis"). Such Schedule Analysis shall describe in detail the cause 
and effect of the delay and the impact on the critical dates in the 
Project schedule. (This information must be provided for any portion 
of any delay of seven (7) days or more.) 

16.2.3.3 A recovery schedule must be submitted within twenty (20) 
calendar days of written notification to the District of causes of delay. 

16.3 No Additional Compensation for Delays within Developer's Control 

16.3.1Developer is aware that governmental agencies and utilities, including, 
without limitation, the Division of the State Architect, the Department of 
General Services, gas companies, electrical utility companies, water districts, 
and other agencies may have to approve Developer-prepared drawings or 
approve a proposed installation. Accordingly, Developer has included in the 
Guaranteed Maximum Price, time for possible review of its drawings and for 
reasonable delays and damages that may be caused by such agencies, 
including without limitation delays due to California Environmental Quality Act 
("CEQA") compliance. Thus, Developer is not entitled to make a claim for 
damages for delays arising from the review of Developer's drawings. 

16.3.1.1 Developer shall only be entitled to compensation for delay 
when all of the following conditions are met: 

16.3.1.1.1 The District is responsible for the delay. 

16.3.1.1.2 The delay is unreasonable under the circumstances 
involved. 

16.3.1.1.3 The delay was not within the contemplation of 
District and Developer; and 

16.3.1.1.4 Developer timely complies with the claims 
procedure of the Contract Documents. 

16.4 Float or Slack in the Schedule 

Float or slack is the amount of time between the early start date and the late start 
date, or the early finish date and the late finish date, of any of the activities in the 
schedule. Float or slack is not for the exclusive use of or benefit of either the District 
or the Developer, but its use shall be determined solely by the District. 
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17. Changes in the Work 

17 .1 No Changes without Authorization 

17.1.1 There shall be no change whatsoever in the Drawings, Specifications, 
or in the Work without an executed Change Order or a written Construction 
Change Directive authorized by the District as herein provided . District shall 
not be liable for the cost of any extra work or any substitutions, changes, 
additions, omissions, or deviations from the Drawings and Specifications 
unless the District's governing board has authorized the same and the cost 
thereof has been approved in writing by Change Order or Construction 
Change Directive in advance of the changed Work being performed. No 
extension of time for performance of the Work shall be allowed hereunder 
unless a request for such extension is made at the time changes in the Work 
are ordered, and such time duly adjusted and approved in writing in the 
Change Order or Construction Change Directive. The provisions of the 
Contract Documents shall apply to all such changes, additions, and omissions 
with the same effect as if originally embodied in the Drawings and 
Specifications. 

17.1.2 Developer shall perform immediately all work that has been 
authorized by a fully executed Change Order or Construction Change 
Directive. Developer shall be fully responsible for any and all delays and/or 
expenses caused by Developer's fa ilure to expeditiously perform this Work. 

17.1.3 Should any Change Order result in an increase in the Guaranteed 
Maximum Price or extend the Contract Time, the cost of or length of 
extension in that Change Order shall be agreed to, in writing, by the District 
in advance of the work by Developer. In the event that Developer proceeds 
with any change in Work without a Change Order executed by the District or 
Construction Change Directive, Developer waives any claim of additional 
compensation or time for that additional work. Under no circumstances shall 
Developer be entitled to any claim of additional compensation or time not 
expressly requested by Developer in a Proposed Change Order or approved 
by District in an executed Change Order. 

17.1.4 Developer understands, acknowledges, and agrees that the reason for 
District authorization is so that District may have an opportunity to analyze 
the Work and decide whether the District shall proceed with the Change Order 
or alter the Project so that a change in Work becomes unnecessary. 

17.2 Architect Authority 

The Architect will have authority to order minor changes in the Work not involving 
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract 
Time, or a change that is inconsistent with the intent of the Contract Documents. 
These changes shall be effected by written Change Order, Construction Change 
Directive, or by Architect's response(s) to RFI(s), or by Architect's Supplemental 
Instructions ("ASI"). 
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17.3 Change Orders 

A Change Order is a written instrument prepared and issued by the District and/or 
the Architect and signed by the District (as authorized by the District's Board of 
Education), the Developer, the Architect, and approved by the Project Inspector (if 
necessary) and DSA (if necessary), stating their agreement regarding all of the 
following: 

17.3.1 A description of a change in the Work. 

17.3.1.1 The amount of the adjustment in the Guaranteed Maximum 
Price, if any; and 

17.3.1.2 The extent of the adjustment in the Contract Time, if any. 

17.3.2 Changes in Guaranteed Maximum Price 

A Change Order Request ("COR") shall include breakdowns pursuant to the 
provisions herein to validate any change in Guaranteed Maximum Price. 

17.3.3 Unknown and/or Unforeseen Conditions 

If Developer submits a COR requesting an increase in Guaranteed Maximum 
Price and/or Contract Time that is based at least partially on Developer's 
assertion that Developer has encountered unknown and/or unforeseen 
condition(s) on the Project, then Developer shall base the COR on provable 
information that, to the District's satisfaction, demonstrates that the unknown 
and/or unforeseen condition(s) were actua lly unknown and/or unforeseen and 
that the condition(s) were reasonably unknown and/or unforeseen. If not, 
the District shall deny the COR and the Developer shall complete the Project 
without any increase in Guaranteed Maximum Price and/or Contract Time 
based on that COR. 

17.4 Proposed Change Order 

17.4.1 Definition of Proposed Change Order 

A Proposed Change Order ("PCO") is a written request prepared by the 
Developer requesting that the District and the Architect issue a Change Order 
based upon a proposed change to the Work, to the Guaranteed Maximum 
Price, and/or to the Contract Time. 

17 .4 .2 Changes in Guaranteed Maximum Price 

A PCO shall include breakdowns and backup documentation pursuant to the 
provisions herein and sufficient, in the District's judgment, to validate any 
change in Guaranteed Maximum Price. In no case shall Developer or any of 
its Subcontractors be permitted to reserve rights for additional compensation 
for Change Order Work. 
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17.4.3 Changes in Time 

A PCO shall also include any changes in time required to complete the Project. 
Any additional time requested shall not be the number of days to make the 
proposed change, but must be based upon the impact to the Construction 
Schedule as defined in the Contract Documents. If Developer fails to request 
a time extension in a PCO, then the Developer is thereafter precluded from 
requesting, and waives any right to request, additional time and/or claiming a 
delay. In no case shall Developer or any of its Subcontractors be permitted 
to reserve rights for additional time for Change Order Work. A PCO that 
leaves the amount of time requested blank, or states that such time 
requested is "to be determined", is not permitted and shall also constitute a 
waiver of any right to request additional time and/or claim a delay. 

17.4.4 Unknown and/or Unforeseen <;:onditions 

If Developer submits a PCO requesting an increase in Guaranteed Maximum 
Price and/or Contract Time that is based at least partially on Developer's 
assertion that Developer has encountered unknown and/or unforeseen 
condition(s) on the Project, then Developer shall base the PCO on provable 
information that, beyond a reasonable doubt and to the District's satisfaction, 
demonstrates that the unknown and/or unforeseen condition(s) were actually 
unknown and/or unforeseen. If not, the District shall deny the PCO as 
unsubstantiated, and the Developer shall complete the Project without any 
increase in Guaranteed Maximum Price and/or Contract Time based on that 
PCO. 

17.5 Proposed Change Order Certification 

In submitting a PCO, Developer certifies and affirms that the cost and/or time 
request is submitted in good faith, that the cost and/or time request is accurate and 
in accordance with the provisions of the Contract Documents, and the Developer 
submits the cost and/or request for extension of time recognizing the significant civil 
penalties and treble damages which follow from making a false claim or presenting a 
false claim under Government Code section 12650, et seq. 

17.6 Format for Proposed Change Order 

17.6.1 The format at section 17.6 shall be used as applicable by the District 
and the Developer (e.g. Change Orders, PCOs) to communicate proposed 
additions and/or deductions to the Contract, supported by attached 
documentation. 

17.6.2 Labor 

Developer shall be compensated for the costs of labor actually and directly 
utilized in the performance of the Work. Such labor costs shall be limited to 
field labor for which there is a prevailing wage rate classification. Wage rates 
for labor shall not exceed the prevailing wage rates in the locality of the Site 
and shall be in the labor classification(s) necessary for the performance of the 
Work. Labor costs shall exclude costs incurred by the Developer in preparing 
estimate(s) of the costs of the change in the Work, in the maintenance of 
records relating to the costs of the change in the Work, coordination and 
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assembly of materials and information relating to the change in the Work or 
performance thereof, or the supervision and other overhead and general 
conditions costs associated with the change in the Work or performance 
thereof. 

17 .6.3 Materials 

Developer shall be compensated for the costs of materials necessarily and 
actually used or consumed in connection with the performance of the change 
in the Work. Costs of materials may include reasonable costs of 
transportation from a source closest to the Site of the Work and delivery to 
the Site. If discounts by material suppliers are available for materials 
necessarily used in the performance of the change in the Work, they shall be 
credited to the District. If materials necessarily used in the performance of 
the change in the Work are obtained from a supplier or source owned in 
whole or in part by the Developer, compensation therefor shall not exceed the 
current wholesale price for such materials. If, in the reasonable opinion of 
the District, the costs asserted by the Developer for materials in connection 
with any change in the Work are excessive, or if the Developer fails to provide 
satisfactory evidence of the actual costs of such materials from its supplier or 
vendor of the same, the costs of such materials and the District's obligation to 
pay for the same shall be limited to the then lowest wholesale price at which 
similar materials are available in the quantities required to perform the 
change in the Work. The District may elect to furnish materials for the 
change in the Work, in which event the Developer shall not be compensated 
for the costs of furnishing such materials or any mark-up thereon. 

17.6.4 Equipment 

As a precondition to the District's duty to pay for Equipment rental or loading 
and transportation, Developer shall provide satisfactory evidence of the actual 
costs of Equipment from the supplier, vendor or rental agency of same. 
Developer shall be compensated for the actual cost of the necessary and 
direct use of Equipment in the performance of the change in the Work. Use of 
Equipment in the performance of the change in the Work shall be 
compensated in increments of fifteen (15) minutes. Rental time for Equipment 
moved by its own power shall include time required to move the Equipment to 
the site of the Work from the nearest available rental source of the same. If 
Equipment is not moved to the Site by its own power, Developer will be 
compensated for the loading and transportation costs in lieu of rental time. 
The foregoing notwithstanding, neither moving time or loading and 
transportation time shal l be allowed if the Equipment is used for performance 
of any portion of the Work other than the change in the Work. Unless prior 
approval in writing is obtained by the Developer from the Architect, the 
Project Inspector, the Construction Manager and the District, no costs or 
compensation shall be allowed for time while Construction Equipment is 
inoperative, idle or on standby, for any reason. Developer shall not be 
entitled to an allowance or any other compensation for Equipment or tools 
used in the performance of a change in the Work where the Equipment or 
tools have a replacement value of $500.00 or less. Equipment costs claimed 
by the Developer in connection with the performance of any Work shall not 
exceed rental rates established by distributors or construction equipment 
rental agencies in the locality of the Site; any costs asserted which exceed 
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such rental rates shall not be allowed or paid. Unless otherwise specifically 
approved in writing by the Architect, the Project Inspector, Construction 
Manager and the District, the allowable rate for the use of Equipment in 
connection with the Work shall constitute full compensation to the Developer 
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary 
attachments, repairs or maintenance of any kind, depreciation, storage, 
insurance, labor (exclusive of labor costs of the Equipment operator), and any 
and all other costs incurred by the Developer incidental to the use of the 
Equipment. 

17.6.5 Overhead and Profit. 

The phrase "Overhead and Profit" shall include field and office supervisors and 
assistants, watchperson, use of smal l tools, consumable, insurance other than 
construction bonds and insurance required herein, and general field and home 
office expenses. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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17.7 Format for Change Order Request and Proposed Change Order 

The following format shall be used as applicable by the District and the Developer 
(e.g. Change Orders, PCO's) to communicate proposed additions and deductions to 
the Contract Documents, supported by attached documentation. Any spaces left 
blank will be deemed no change to cost or time. 

SUBCONTRACTOR PERFORMED WORK ADD DEDUCT 

(a) Material (attach supplier's invoice or itemized 
quantity and unit cost plus sales tax) 

(b) Add Labor (attach itemized hours and rates, fully 
encumbered) 

(c) Add Egui12ment (attach suppliers' invoice) 

(d) SubtQtal 

(e) Add Subcontractor's overhead and 12rofit, not 
to exceed five percent (5%) of Item (d) 

(f) 5ybtQtal 

(g) Add Develo12er's overhead and 12rofit, not to 
exceed five percent (5%) of Item (f) 

(h) 5Ybtota l 

(i) Agd Bond and Insurance, at Developer's 
Cost, not to exceed two and five hundred 
thirty six millionths percent (2.0536%) of 
Item (h) 

(j) TOTAL 

(k) Time (zero unless indicated ; "TBD" not perm itted) _ Calendar Days 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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DEVELOPER PERFORMED WORK 

(a) Material (attach supplier's invoice or itemized 
quantity and unit cost plus sales tax) 

(b) Add Labor (attach itemized hours and rates, fully 
encumbered) 

(c) Add Egui12m~nt (attach suppliers' invoice) 

(d) Subtotal 

(e) Add Developer's overhead and profit, not to 
exceed fifteen percent (15%) of Item (d). 

(f) Subtotal 

(g) Add Bond and Insurance, at Developer's 
Cost, not to exceed two and five hundred 
thirty six millionths percent (2.0536%) of 
Item (h) 

(h) TOTAL 

( i) Time (zero unless indicated; "TBD" not permitted) _ Calendar Days 

17.8 Change Order Certification 

17.8.lAII Change Orders, CORs, and PCOs must include the following 
certification by the Developer: 

The undersigned Developer approves the foregoing as to the changes, if any, 
and to the Guaranteed Maximum Price specified for each item and as to the 
extension of time allowed, if any, for completion of the entire Work as stated 
herein, and agrees to furnish all labor, materials, and service, and perform all 
work necessary to complete any additional work specified for the 
consideration stated herein. Submission of sums wh ich have no basis in fact 
or which Developer knows are false are at the sole risk of Developer and may 
be a violation of the False Claims Act set forth under Government Code 
section 12650 et seq. and U.S . Criminal Code, 18 U.S.C. § 1001. It is 
understood that the changes herein to the Contract Documents shall only be 
effective when approved by the governing board of the District. 

It is expressly understood that the value of the extra Work or changes 
expressly includes any and all of the Developer's costs and expenses, both 
direct and indirect, resulting from additional time required on the Project or 
resulting from delay to the Project. Developer is not entitled to separately 
recover amounts for overhead or other indirect costs. Any costs, expenses, 
damages, or time extensions not included are deemed waived. 
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17.9 Determination of Change Order Cost 

17.9.1 The amount of the increase or decrease in the Guaranteed Maximum 
Price from a Change Order, if any, shall be determined in one or more of the 
following ways as applicable to a specific situation and at the District's 
discretion: 

17.9.1.1 District acceptance of a COR or PCO. 

17.9.1.2 By amounts contained in Developer's schedule of values, if 
applicable. 

17.9.1.3 By agreement between District and Developer. 

17.10 Deductive Change Orders 

All deductive Change Order(s) must be prepared pursuant to the provisions herein. 
Where a portion of the Work is deleted from the Contract, the reasonable value of 
the deleted work less the value of any new work performed shall be considered the 
appropriate deduction. The value submitted on the Schedule of Values shall be used 
to calculate the credit amount unless the bid documentation is being held in escrow 
as part of the Contract Documents. If Developer offers a proposed amount for a 
deductive Change Order(s) for work performed directly by the Developer, Developer 
shall include a minimum of nine and one half percent (9.5%) total profit and 
overhead to be deducted with the amount of the work of the Change Order(s). If 
Subcontractor work is involved, Subcontractors shall include a minimum of five 
percent (5%) profit and overhead to be deducted with the amount of its deducted 
work and Developer shall include a minimum of four and one half percent (4.5%). 
Any deviation from this provision shall not be allowed. 

17.11 Addition or Deletion of Alternate Bid Item(s) 

17.11.1 If a subcontractor's Bid Form and Proposal includes proposal(s) for 
Alternate Bid Item(s), during Developer's performance of the Work, the 
District may elect to add or delete any such Alternate Bid Item(s) if not 
included in the Contract at the time of award. If the District elects to add or 
delete Alternate Bid Item(s) after Contract award, the cost or credit for such 
Alternate Bid Item(s) shall be as set forth in the Bid Form and Proposal unless 
the parties agree to a different price and the Contract Time shall be adjusted 
by the number of days allocated in the Contract Documents. 

17.11.2 For purposes of determining the cost, if any, of any change, 
addition, or omission to the Work hereunder, all trade discounts, rebates, 
refunds, and all returns from the sale of surplus materials and equipment 
shall accrue and be credited to the Developer, and the Developer shall make 
provisions so that such discounts, rebates, refunds, and returns may be 
secured, and the amount thereof shall be allowed as a reduction of the 
Developer's cost in determining the actual cost of construction for purposes of 
any change, addition, or omission in the Work as provided herein. 
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17.12 Construction Change Directives 

17.12.1 A Construction Change Directive is a written order prepared and 
issued by the District, the Construction Manager, and/or the Architect and 
signed by the District and the Architect, directing a change in the Work. The 
District may, as provided by law, by Construction Change Directive and 
without invalidating the Contract, order changes in the Work consisting of 
additions, deletions, or other revisions. The adjustment to the Guaranteed 
Maximum Price or Contract Time, if any, is subject to the provision of this 
section regarding Changes in the Work. If all or a portion of the Project is 
being funded by funds requiring approval by the State Allocation Board 
("SAB"), these revisions may be subject to compensation once approval of 
same is received and funded by the SAB, and funds are released by the Office 
of Public School Construction ("OPSC"). Any dispute as to the adjustment of 
the Guaranteed Maximum Price, if any, of the Construction Change Directive 
or timing of payment shall be resolved pursuant to the Payment and Claims 
and Disputes provisions herein. 

17.12.2 The District may issue a Construction Change Directive in the 
absence of agreement on the terms of a Change Order. 

17.13 Force Account Directives 

17.13.1 When work, for which a definite price has not been agreed upon in 
advance, is to be paid for on a force account basis, all direct costs necessarily 
incurred and paid by the Developer for labor, material, and equipment used in 
the performance of that Work, shall be subject to the approval of the District 
and compensation will be determined as set forth herein. 

17.13.2 The District will issue a Force Account Directive to proceed with the 
Work on a force account basis, and a not-to-exceed budget will be established 
by the District. 

17.13.3 All requirements regarding direct cost for labor, labor burden, 
material, equipment, and markups on direct costs for overhead and profit 
described in this section shall apply to Force Account Directives. However, 
the District will only pay for actual costs verified in the field by the District or 
its authorized representative(s) on a daily basis. 

17.13.4 The Developer shall be responsible for all costs related to the 
administration of Force Account Directives. The markup for overheard and 
profit for Developer modifications shall be full compensation to the Developer 
to administer Force Account Directives, and Developer shall not be entitled to 
separately recover additional amounts for overhead and/or profit. 

17.13.5 The Developer shall notify the District or its authorized 
representative(s) at least twenty-four (24) hours prior to proceeding with any 
of the force account work. Furthermore, the Developer shall notify the 
District when it has consumed eighty percent (80%) of the budget, and shall 
not exceed the budget unless specifically authorized in writing by the District. 
The Developer will not be compensated for force account work in the event 
that the Developer fails to timely notify the District regarding the 
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commencement of force account work, or exceeding the force account 
budget. 

17.13.6 The Developer shall diligently proceed with the work, and on a daily 
basis, submit a daily force account report no later than 5:00 p.m. each day on 
a form supplied by the District. The report shall contain a detailed itemization 
of the daily labor, material, and equipment used on the force account work 
only. The names of the individuals performing the force account work shall 
be included on the daily force account reports. The type and model of 
equipment shall be identified and listed. The District will review the 
information contained in the reports, and sign the reports no later than the 
next work day, and return a copy of the report to the Developer for its 
records. The District will not sign, nor will the Developer receive 
compensation for, work the District cannot verify. The Developer will provide 
a weekly force account summary indicating the status of each Force Account 
Directive in terms of percent complete of the not-to-exceed budget and the 
estimated percent complete of the work 

17.13.7 In the event the Developer and the District reach a written 
agreement on a set cost for the work while the work is proceeding based on a 
Force Account Directive, the Developer's signed daily force account reports 
shall be discontinued and all previously signed reports shall be invalid. 

17 .14 Price Request 

17.14.1 Definition of Price Request 

A Price Request ("PR") is a written request prepared by the Architect or 
Construction Manager requesting the Developer submit to the District, the 
Construction Manager and the Architect an estimate of the effect of a 
proposed change in the Work on the Guaranteed Maximum Price and the 
Contract Time. 

17.14.2 Scope of Price Request 

A Price Request shall contain adequate information, including any necessary 
Drawings and Specifications, to enable Developer to provide the cost 
breakdowns required. The Developer shall not be entitled to any additional 
compensation for preparing a response to a Price Request, whether ultimately 
accepted or not. 

17.15 Accounting Records 

With respect to portions of the Work performed by Change Orders and Construction 
Change Directives, the Developer shall keep and maintain cost-accounting records 
satisfactory to the District, including, without limitation, Job Cost Reports as provided 
in these General Conditions, which shall be available to the District on the same 
terms as any other books and records the Developer is required to maintain under 
the Contract Documents. Such records shall include without limitation hourly records 
for Labor and Equipment and itemized records of materials and Equipment used that 
day in connection with the performance of any Work. All records maintained 
hereunder shall be subject to inspection, review and/or reproduction by the District, 
the Construction Manager and the Architect or the Project Inspector upon request. 
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18. 

In the event that the Developer fails or refuses, for any reason, to maintain or make 
available for inspection, review and/or reproduction such records, the District's 
determination of the extent of adjustment to the Contract Price shall be final, 
conclusive, dispositive and binding upon Developer. 

17.16 Notice Required 

If the Developer desires to make a claim for an increase in the Guaranteed Maximum 
Price, or any extension in the Contract Time for completion, it shall notify the District 
pursuant to the provisions herein, including the Article on Claims and Disputes. No 
claim shall be considered unless made in accordance with this subparagraph. 
Developer shall proceed to execute the Work even though the adjustment may not 
have been agreed upon. Any change in the Guaranteed Maximum Price or extension 
of the Contract Time resulting from such claim shall be authorized by a Change 
Order. 

17.17 Applicability to Subcontractors 

Any requirements under this Article shall be equally applicable to Change Orders or 
Construction Change Directives issued to Subcontractors by the Developer to the 
extent required by the Contract Documents. 

17.18 Alteration to Change Order Language 

Developer shall not alter Change Orders or reserve time in Change Orders. Change 
Orders altered in violation of this provision, if in conflict with the terms set forth 
herein, shall be construed in accordance with the terms set forth herein. Developer 
shall execute finalized Change Orders and proceed under the provisions herein with 
proper notice. 

17.19 Failure of Developer to Execute Change Order 

Developer shall be in default of the Contract Documents if Developer fails to execute 
a Change Order when the Developer agrees with the addition and/or deletion of the 
Work in that Change Order. 

Requests For Information 

18.1 Any Request for Information shall reference all applicable Contract 
Document(s), including Specification section(s), detail(s), page number(s), drawing 
number(s), and sheet number(s), etc. The Developer shall make suggestions and 
interpretations of the issue raised by each Request for Information. A Request for 
Information cannot modify the Guaranteed Maximum Price, Contract Time, or the 
Contract Documents. 

18.2 The Developer may be responsible for any costs incurred for professional 
services that District may deduct from any amounts owing to the Developer, if a 
Request for Information requests an interpretation or decision of a matter where the 
information sought is equally available to the party making the request. District may 
deduct from and/or invoice Developer for professional services arising therefrom. 
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19. Payments 

19.1 Guaranteed Maximum Price 

As compensation for Developer's construction of the Project, the District shall pay 
Developer pursuant to the terms of Exhibit "C" to the Facilities Lease. This is the 
total amount payable by the District to the Developer for performance of the Work 
under the Contract. 

19.2 Applications for Tenant Improvement Payments 

19.2.1 Procedure for Applications for Tenant Improvement Payments 

19.2.1.1 Not before the fifth (5th) day of each calendar month during 
the progress of the Work, Developer shall submit to the District and 
the Architect an itemized Application for Payment for operations 
completed in accordance with the Schedule of Values. Such 
application shall be on a form approved by the District and shall be 
notarized, if required, and supported by the following or each portion 
thereof unless waived by the District in writing: 

19.2.1.1.1 The amount paid to the date of the Application for 
Payment to the Developer, to all its Subcontractors, and all 
others furnishing labor, material, or equipment under the 
Contract Documents. 

19.2.1.1.2 The amount being requested under the Application 
for Payment by the Developer on its own behalf and separately 
stating the amount requested on behalf of each of the 
Subcontractors and all others furnishing labor, material, and 
equipment under the Contract Documents. 

19.2.1.1.3 The balance that will be due to each of such entities 
after said payment is made. 

19.2.1.1.4 A certification that the As-Built Drawings and 
annotated Specifications are current. 

19.2.1.1.5 Itemized breakdown of work done for the purpose 
of requesting partial payment. 

19.2.1.1.6 An updated and acceptable construction schedule in 
conformance with the provisions herein. 

19.2.1.1.7 The additions to and subtractions from the 
Guaranteed Maximum Price and Contract Time. 

19.2.1.1.8 A total of the retentions held. 

19.2.1.1.9 Material invoices, evidence of equipment 
purchases, rentals, and other support and details of cost as the . 
District may r.equire from time to time. 
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19.2.1.1.10 The percentage of completion of the Developer's 
Work by line item. 

19.2.1.1.11 Schedule of Values updated from the preceding 
Application for Payment. 

19.2.1.1.12 A duly completed and executed conditional 
waiver and release upon Tenant Improvement Payment 
compliant with Civil Code section 8132 from the Developer and 
each subcontractor of any tier and supplier to be paid from the 
current Tenant Improvement Payment. 

19.2.1.1.13 A duly completed and executed unconditional 
waiver and release upon Tenant Improvement Payment 
compliant with Civil Code section 8134 from the Developer and 
each subcontractor of any tier and supplier that was paid from 
the previous Tenant Improvement Payment submitted 60 days 
prior; and 

19.2.1.1.14 A certification by the Developer of the following: 

The Developer warrants title to all Work performed as of the 
date of this payment application and that all such Work has 
been completed in accordance with the Contract Documents for 
the Project. The Developer further warrants that all Work 
performed as of the date of this payment application is free and 
clear of liens, claims, security interests, or encumbrances in 
favor of the Developer, Subcontractors, material and equipment 
suppliers, workers, or other persons or entities making a claim 
by reason of having provided labor, materials, and equipment 
relating to the Work, except those of which the District has 
been informed. Submission of sums which have no basis in fact 
or which Contractor knows are false are at the sole risk of 
Contractor and may be a violation of the False Claims Act set 
forth under Government Code section 12650 et seq. 

19.2.1.1.15 The Developer shall be subject to the False 
Claims Act set forth in Government Code section 12650 et seq. 
for information provided with any Application for Tenant 
Improvement Payments. 

19.2.1.1.16 [to be confirmed] All certified payroll records 
("CPR(s)") for each journeyman, apprentice, worker, or other 
employee employed by the Developer and/or each 
Subcontractor in connection with the Work for the period of the 
Application for Payment. As indicated herein, the District may 
not make any payment to Developer until: 

19.2.1.1.16.1 Developer and/or its Subcontractor(s) 
provide electronic CPRs weekly for all weeks any 
journeyman, apprentice, worker or other employee was 
employed in connection with the Work directly to the 
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DIR, or within ten (10) days of any request by the 
District or the DIR; and 

19.2.1.1.16.2 Any delay in Developer and/or its 
Subcontractor(s) providing CPRs in a timely manner may 
directly delay the Developer's payment. 

19.2.1.1.17 [to be confirmed] Applications received after June 
20th will not be paid until the second week of July and 
applications received after December 12th will not be paid until 
the first week of January. 

19.2.2 Prerequisites for Tenant Improvement Payments 

19.2.2.1 First Payment Request 

The following items, if applicable, must be completed before the 
District will accept and/or process the Developer's first payment 
request: 

EXHIBIT D TO FACILITIES LEASE 

19.2.2.1.1 Installation of the Project sign. 

19.2.2.1.2 Installation of field office. 

19.2.2.1.3 Installation of temporary facilities and fencing. 

19.2.2.1.4 Schedule of Values. 

19.2.2.1.5 Developer's Construction Schedule. 

19.2.2.1.6 Schedule of unit prices, if applicable. 

19.2.2.1.7 Submittal Schedule. 

19.2.2.1.8 Receipt by Architect of all submittals due as of the 
date of.the payment application. 

19.2.2.1.9 Copies of necessary perm its. 

19.2.2.1.10 Initial progress report. 

19.2.2.1.11 List of Subcontractors, with names, license 
numbers, telephone numbers, and Scope of Work. 

19.2.2.1.12 All bonds and insurance endorsements; and 

19.2.2.1.13 Resumes of Developer's project manager, and if 
applicable, job site secretary, record documents recorder, and 
j ob site superintendent. 
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19.2.3 Subsequent Payment Requests 

The District will not process subsequent payment requests until and unless 
submittals and Shop Drawings necessary to maintain the Project schedule 
have been submitted to the Architect. 

19.2.4 No Waiver of Criteria 

Any payments made to Developer where criteria set forth herein have not 
been met shall not constitute a waiver of said criteria by District. Instead, 
such payment shall be construed as a good faith effort by District to resolve 
differences so Developer may pay its Subcontractors and suppliers. 
Developer agrees that failure to submit such items may constitute a breach of 
contract by Developer and may subject Developer to termination. 

19.3 District's Approval of Application for Payment 

19.3.1 Upon receipt of an Application for Payment, The District shall act in 
accordance with both of the following: 

19.3.1.1 Each Application for Payment shall be reviewed by the 
District as soon as practicable after receipt for the purpose of 
determining that the Application for Payment is a proper Application 
for Payment. 

19.3.1.2 Any Application for Payment determined not to be a proper 
Application for Payment suitable for payment shall be returned to the 
Developer as soon as practicable, but not later than seven (7) days, 
after receipt. An Application for Payment returned pursuant to this 
paragraph shall be accompanied by a document setting forth in writing 
the reasons why the Application for Payment is not proper. The 
number of days available to the District to make a payment without 
incurring interest pursuant to this section shall be reduced by the 
number of days by which the District exceeds this seven-day return 
requirement. 

19.3.2 An Application for Payment shall be considered properly executed if 
funds are available for payment of the Application for Payment, and payment 
is not delayed due to an audit inquiry by the financial officer of the District. 

19.3.3 The District's review of the Developer's Application for Payment will 
be based on the District's and the Architect's observations at the Site and the 
data comprising the Application for Payment that the Work has progressed to 
the point indicated and that, to the best of the District's and the Architect's 
knowledge, information, and belief, the quality of the Work is in accordance 
with the Contract Documents. The foregoing representations are subject to: 

19.3.3.1 Observation of the Work for general conformance with the 
Contract Documents. 

19.3.3.2 Results of subsequent tests and inspections. 
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19.3.3.3 Minor deviations from the Contract Documents correctable 
prior to completion; and 

19.3.3.4 Specific qualifications expressed by the Architect. 

19.3.4 District's approval of the certified Application for Payment shall be 
based on Developer complying with all requirements for a fully complete and 
valid certified Application for Payment. 

19.3.5 Payments to Developer 

19.3.5.1 Within thirty (30) days after approval of the Application for 
Payment, Developer shall be paid a sum equal to ninety-five percent 
(95%), of the value of the Guaranteed Maximum Price (as verified by 
Architect and Inspector and certified by Developer) up to the last day 
of the previous month, less the aggregate of previous payments and 
amount to be withheld. The value of the Work completed shall be 
Developer's best estimate. No inaccuracy or error in said estimate 
shall operate to release the Developer, or any Surety upon any bond, 
from damages arising from such Work, or from the District's right to 
enforce each and every provision of the Contract Documents, and the 
District shall have the right subsequently to correct any error made in 
any estimate for payment. 

19.3.5.2 The Developer may not be entitled to have payment 
requests processed, or may be entitled to have only partial payment 
made for Work performed, so long as any direction given by the 
District concerning the Work, or any portion thereof, remains 
incomplete. 

19.3.6 No Waiver 

No payment by District hereunder shall be interpreted so as to imply that 
District has inspected, approved, or accepted any part of the Work. 
Notwithstanding any payment, the District may enforce each and every 
provision of this Contract. The District may correct or require correction of 
any error subsequent to any payment 

19.3.7 Warranty of Title 

19.3.7.1 If a lien or a claim based on a stop payment notice of any 
nature should at any time be filed aga inst the Work or any District 
property, by any entity that has suppl ied material or services at the 
request of the Developer, Developer and Developer's Surety shall 
promptly, on demand by District and at Developer's and Surety's own 
expense, take any and all action necessary to cause any such lien or a 
claim based on a stop payment notice to be released or discharged 
immediately therefrom. 

19.3.7.2 If the Developer fails to furnish to the District within ten 
(10) calendar days after demand by the District satisfactory evidence 
that a lien or a claim based on a stop payment notice has been 
released, discharged, or secured, the District may discharge such 
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indebtedness and deduct the amount required therefor, together with 
any and all losses, costs, damages, and attorney's fees and expenses 
incurred or suffered by District from any sum payable to Developer 
under the Contract. 

19.4 Decisions to Withhold Payment 

19.4.1 Reasons to Withhold Payment 

The District shall withhold payment in whole, or in part, as required by 
statute. In addition, the District may withhold payment in whole, or in part, 
to the extent reasonably necessary to protect the District if, in the District's 
opinion, the representations to the District required herein cannot be made. 
Payment, in whole, or in part, will be withheld based on the need to protect 
the District from loss because of, but not limited to, any of the following: 

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48) 
hours of written notice to Developer. 

19.4.1.2 Stop Payment Notices or other liens served upon the District 
as a result of the Contract. 

19.4.1.3 Failure to comply with the District's Project Labor 
Agreement. 

19.4.1.4 Liquidated damages assessed against the Developer. 

19.4.1.5 The cost of completion of the Contract if there exists 
reasonable doubt that the Work can be completed for the unpaid 
balance of the Guaranteed Maximum Price or by the Contract Time. 

19.4.1.6 Damage to the District or other contractor(s). 

19.4.1.7 Unsatisfactory prosecution of the Work by the Developer. 

19.4.1.8 Failure to store and properly secure materials. 

19.4.1.9 Failure of the Developer to submit, on a timely basis, 
proper, sufficient, and acceptable documentation required by the 
Contract Documents, including, without limitation, a Construction 
Schedule, Schedule of Submittals, Schedule of Values, Monthly 
Progress Schedules, Shop Drawings, Product Data and samples, 
Proposed product lists, executed Change Orders, and/or verified 
reports. 

19.4.1.10 Failure of the Developer to maintain As-Built Drawings. 

19.4.1.11 Erroneous estimates by the Developer of the value of the 
Work performed, or other false statements in an Application for 
Payment. 

19.4.1.12 Unauthorized deviations from the Contract Documents. 

EXHIBIT D TO FACILITIES LEASE PAGE 57 OF 80 
MADISON PARK ACADEMY EXPANSION PROJECT 



19.4.1.13 Failure of the Developer to prosecute the Work in a timely 
manner in compliance with the Construction Schedule, established 
progress schedules, and/or completion dates. 

19.4.1.14 Failure to provide acceptable electronic certified payroll 
records, as required by the Labor Code, by these Contract Documents 
or by written request for each journeyman, apprentice, worker, or 
other employee employed by the Developer and/or by each 
Subcontractor in connection with the Work for the period of the 
Application for Payment or if payroll records are delinquent or 
inadequate. 

19.4.1.15 Failure to properly pay prevailing wages as required in 
Labor Code section 1720 et seq., failure to comply with any other 
Labor Code requirements, and/or failure to comply with labor 
compliance monitoring and enforcement by the DIR. 

19.4.1.16 Failure to comply with any, if applicable federal 
requirements regarding minimum wages, withholding, payrolls and 
basic records, apprentice and trainee employment requirements, equal 
employment opportunity requirements, Copeland Act requirements, 
Davis-Bacon Act and related requirements, Contract Work Hours and 
Safety Standards Act requirements. 

19.4.1.17 Failure to properly maintain or clean up the Site. 

19.4.1.18 Failure to timely indemnify, defend, or hold harmless the 
District. 

19.4.1.19 Failure to perform any implementation and/or monitoring 
required by the General Permit, including without limitation any SWPPP 
for the Project and/or the imposition of any penalties or fines therefore 
whether imposed on the District or Developer. 

19.4.1.20 Any payments due to the District, including but not limited 
to payments for failed tests, utilities changes, or permits . 

19.4.1.21 Failure to pay any royalty, license or similar fees. 

19.4.1.22 Failure to pay Subcontractor(s) or supplier(s) as required 
by law and Developer's subcontract agreement and by the Contract 
Documents; 

19.4.1.23 Failure to comply with the District's Local, Small Local and 
Small Local Resident Business Enterprise Program; and 

19.4.1.24 Developer is otherwise in breach , default, or in substantial 
violation of any provision of the Contract Documents. 

19.4.2 Reallocation of Withheld Amounts 

19.4.2.1 District may, in its discretion, apply any withheld amount to 
pay outstanding claims or obligations as defined herein . In so doing, 
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District shall make such payments on behalf of Developer. If any 
payment is so made by District, then that amount shall be considered 
a payment made under the Contract Documents by District to 
Developer and District shall not be liable to Developer for any payment 
made in good faith. These payments may be made without prior 
judicial determination of claim or obligation. District will render 
Developer an accounting of funds disbursed on behalf of Developer. 

19.4.2.2 If Developer defaults or neglects to carry out the Work in 
accordance with the Contract Documents or fails to perform any 
provision thereof, District may, after FORTY-EIGHT ( 48) hours' written 
notice to the Developer and opportunity to commence and pursue cure 
of default, and, without prejudice to any other remedy, make good 
such deficiencies. The District shall adjust the total Guaranteed 
Maximum Price by reducing the amount thereof by the cost of making 
good such deficiencies. If District deems it inexpedient to correct 
Work that is damaged, defective, or not done in accordance with the 
provisions of the Contract Documents, an equitable reduction in the 
Guaranteed Maximum Price (of at least one hundred twenty-five 
percent (125%) of the estimated reasonable value of the 
nonconforming Work) shall be made therefor. 

19.4.3 Payment After Cure 

When Developer removes the grounds for declining approval, payment shall 
be made for amounts withheld because of them. No interest shall be paid on 
any retainage or amounts withheld due to the failure of the Developer to 
perform in accordance with the terms and conditions of the Contract 
Documents. 

19.5 Subcontractor Payments 

19.5.1 Payments to Subcontractors 

No later than seven (7) days after receipt of any Tenant Improvement 
Payment, or pursuant to Business and Professions Code section 7108.5 and 
Public Contract Code section 7107, the Developer shall pay to each 
Subcontractor, out of the amount paid to the Developer on account of such 
Subcontractor's portion of the Work, the amount to which said Subcontractor 
is entitled. The Developer shall, by appropriate agreement with each 
Subcontractor, require each Subcontractor to make payments to its Sub
subcontractors in a similar manner. 

19.5.2 No Obligation of District for Subcontractor Payment 

The District shall have no obligation to pay, or to see to the payment of, 
money to a Subcontractor except as may otherwise be required by law. 

19.5.3 Joint Checks 

District shall have the right in its sole discretion, if necessary for the 
protection of the District, to issue joint checks made payable to the Developer 
and Subcontractors and/or material or equipment suppliers. The joint check 
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20. 

payees shall be responsible for the allocation and disbursement of funds 
included as part of any such joint payment. In no event shall any joint check 
payment be construed to create any contract between the District and a 
Subcontractor of any tier, or a material or equipment supplier, or any 
obligation from the District to such Subcontractor or a material or equipment 
supplier or rights in such Subcontractor against the District. 

Completion of the Work 

20.1 Completion 

20.1.1 District will accept completion of Project and have the Notice of 
Completion recorded when the entire Work shall have been completed to the 
satisfaction of District. 

20.1.2 The Work may only be accepted as complete by action of the 
governing board of the District. 

20.1.3 District, at its sole option, may accept completion of Project and have 
the Notice of Completion recorded when the entire Work shall have been 
completed to the satisfaction of District, except for minor corrective items, as 
distinguished from incomplete items. If Developer fails to complete all minor 
corrective items within fifteen (15) days after the date of the District's 
acceptance of completion, District shall withhold from the final payment one 
hundred fifty percent (150%) of an estimate of the amount sufficient to 
complete the corrective items, as determined by District, until the item(s) are 
completed. 

20.1.4 At the end of the fifteen (15) day period, if there are any items 
remaining to be corrected, District may elect to proceed as provided herein 
related to adjustments to Guaranteed Maximum Price, and/or District's right 
to perform the Work of the Developer. 

20.2 Close-Out/Certification Procedures 

20.2.1 Punch List 

The Developer shall notify the Architect when Developer considers the Work 
complete . Upon notification, Architect will prepare a list of minor items to be 
completed or corrected ("Punch List"). The Developer and/or its 
Subcontractors shall proceed promptly to complete and correct items on the 
Punch List. Failure to include an item on Punch List does not alter the 
responsibility of the Developer to complete all Work in accordance with the 
Contract Documents. 

20.2.2 Close-Out/Certification Requirements 

20.2.2.1 Utility Connections 

Buildings shall be connected to water, gas, sewer, and electric 
services, complete and ready for use. Service connections shall be 
made and existing services reconnected. 
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calendar week in violation of the provisions of Article 3 (commencing at 
section 1810), Chapter 1, Part 7, Division 2, of the Labor Code. 

26.3.4 Any Work necessary to be performed after regular working hours, or 
on Sundays or other holidays sha ll be performed without additional expense 
to the District. 

26.4 Payroll Records 

26.4.1 Developer shall upload, and shall cause each Subcontractor 
performing any portion of the Work under this Contract to upload, an accurate 
and complete certified payroll record ("CPR") electronically using DIR's eCPR 
System by uploading the CPRs by electronic XML file or entering each record 
manually using the DIR's iform (or current form) online on a weekly basis and 
within ten (10) days of any request by the District or Labor Commissioner at 
http://www.dir.ca .gov /Public-Works/Certified/Payroll -Reporting. html or 
current application and URL, showing the name, address, social security 
number, work classification, straight time, and overtime hours worked each 
day and week, and the actual per diem wages paid to each journeyman, 
apprentice, worker, or other employee employed by the Developer and/or 
each Subcontractor in connection with the Work. 

26.4.2 The CPRs enumerated hereunder shall be filed directly with the DIR 
on a weekly basis or to the requesting party, whether the District or DIR, 
within ten (10) days after receipt of each written request. The CPRs from the 
Developer and each Subcontractor for each week shall be provided on or 
before Wednesday of the week following the week covered by the CPRs. 
District may not make any payment to Developer until: 

26.4 .2. 1 The Developer and/or its Subcontractor(s) provide CPRs 
acceptable to the District and DIR. 

26.4.2.2 Any delay in Developer and/or its Subcontractor(s) 
providing CPRs to the District or DIR in a timely manner may directly 
delay the District's review and/or audit of the CPRs and Developer's 
payment. 

26.4.3 All CPRs shall be available for inspection at all reasonable hours at the 
principal office of Developer on the following basis: 

26.4 .3 . 1 A certified copy of an employee's CPR shall be made 
available for inspection or furnished to the employee or his/her 
authorized representative on request. 

26.4.3 .2 CPRs shall be made available for inspection or furnished 
upon request or as required by regulation to a representative of the 
District, Division of Labor Standards Enforcement, Division of 
Apprenticeship Standards, and/or the DIR. 

26.4.3.3 CPRs shall be made available upon request by the public for 
inspection or copies thereof made; provided, however, that a request 
by the public shall be made through the District, Division of 
Apprenticeship Standards, or the Division of Labor Standards 
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Enforcement. If the requested CPRs have not been provided pursuant 
to the provisions herein, the requesting party shall, prior to being 
provided the records, reimburse the costs of preparation by Developer, 
Subcontractors, and the entity through which the request was made. 
The public shall not be given access to the records at the principal 
office of Developer. 

26.4.4 Any copy of records made available for inspection as copies and 
furnished upon request to the public or any public agency by District, Division 
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR 
shall be marked or obliterated in such a manner as to prevent disclosure of an 
individual's name, address, and social security number. The name and 
address of Developer awarded the Project under the Contract Documents or 
performing under the Contract Documents shall not be marked or obliterated. 

26.4.5 Developer shall inform District of the location of the records 
enumerated hereunder, including the street address, city, and county, and 
shall, within five (5) working days of a change in location of the records, 
provide a notice of change of location and address. 

26.4.6 In the event of noncompliance with the requirements of this section, 
Developer shall have ten (10) days in which to comply subsequent to receipt 
of written notice specifying in what respects Developer must comply with this 
section. Should noncompliance still be evident after the ten (10) day period, 
Developer shall, as a penalty, forfeit up to one hundred dollars ($100) to 
District for each calendar day, or portion thereof, for each worker, until strict 
compliance is effectuated. Upon the request of the Labor Commissioner, 
these penalties shall be withheld from Tenant Improvement Payments then 
due. 

26.5 [Reserved] 

26.6 Apprentices 

26.6.1 Developer acknowledges and agrees that, if the Contract Documents 
involve a dollar amount greater than or a number of working days greater 
than that specified in Labor Code section 1777.5, then this Contract is 
governed by the provisions of Labor Code Section 1777.5 and 29 CFR part 5. 
It shall be the responsibility of Developer to ensure compliance with this 
Article and with Labor Code section 1777.5 for all apprenticeship occupations. 

26.6.2 Apprentices of any crafts or trades may be employed and, when 
required by Labor Code section 1777.5, shall be employed provided they are 
properly registered in full compliance with the provisions of the Labor Code. 

26.6.3 Every apprentice shall be paid the standard wage paid to apprentices 
under the regulations of the craft or trade at which he/she is employed, and 
shall be employed only at the work of the craft or trade to which she/he is 
registered. 

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who 
are in training under apprenticeship standards and written apprentice 
agreements under Chapter 4 (commencing at section 3070), Division 3, of the 
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Labor Code, are eligible to be employed. The employment and training of 
each apprentice shall be in accordance with the provisions of the 
apprenticeship standards and apprentice agreements under which he/she is 
training. 

26.6.5 Pursuant to Labor Code section 1777.5, if that section applies to this 
Contract as indicated above, Developer and any Subcontractors employing 
workers in any apprenticeable craft or trade in performing any Work under 
this Contract shall apply to the applicable joint apprenticeship committee for a 
certificate approving the Developer or Subcontractor under the applicable 
apprenticeship standards and fixing the ratio of apprentices to journeymen 
employed in performing the Work. 

26.6.6 Pursuant to Labor Code section 1777.5, if that section applies to this 
Contract as indicated above, Developer and any Subcontractor may be 
required to make contributions to the apprenticeship program. 

26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code 
section 1777.5, then, upon a determination of noncompliance by the 
Administrator of Apprenticeship, it shall: 

26.6.7.1 Be denied the right to bid on any subsequent project for one 
(1) year from the date of such determ ination. 

26.6.7.2 Forfeit, as a penalty, to District the full amount stated in 
Labor Code section 1777. 7. Interpretation and enforcement of these 
provisions shall be in accordance with the rules and procedures of the 
California Apprenticeship Council and under the authority of the Chief 
of the Division of Apprenticeship Standards. 

26.6.7.3 Developer and all Subcontractors shall comply with Labor 
Code section 1777.6, which section forbids certain discriminatory 
practices in the employment of apprentices. 

26.6.7.4 Developer shall become fully acquainted with the law 
regarding apprentices prior to commencement of the Work. Special 
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the 
Labor Code, and Title 8, California Code of Regulations, Section 200 et 
seq. Questions may be directed to the State Division of Apprenticeship 
Standards, 455 Golden Gate Avenue, 9th Floor, San Francisco, 
California 94102. 

26.7 [Reserved] 

26.8 Non-Discrimination 

26.8.1 Developer herein agrees not to discriminate in its recruiting, hiring, 
promotion, demotion, or termination practices on the basis of race, religious 
creed, national origin, ancestry, sex, sexual orientation, age, or physical 
handicap in the performance of this Contract and to comply with the 
provisions of the California Fair Employment and Housing Act as set forth in 
Part 2.8 of Division 3 of Title 2 of the California Government Code, 
commencing at section 12900; the Federal Civil Rights Act of 1964, as set 
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27. 

28. 

forth in Public Law 88-352, and all amendments thereto; Executive Order 
11246; and all administrative rules and regulations found to be applicable to 
Developer and Subcontractor. 

26.8.2 Special requirements for Federally Assisted Construction Contracts: 
During the performance of the requirement of the Contract Documents, 
Developer agrees to incorporate in all subcontracts the provisions set forth in 
Chapter 60-1.4(b) of Title 41 published in Volume 33 No. i04 of the Federal 
Reg ister dated May 28, 1968. 

26.9 Labor First Aid 

Developer shall maintain emergency first aid treatment for Developer's laborers and 
mechanics on the Project which complies with the Federal Occupational Safety and 
Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety 
and Health Act of 1973 (Lab. Code,§ 6300 et seq. ; 8 Cal . Code of Regs.,§ 330 et 
seq.) . 

[Reserved] 

Miscellaneous 

28.1 Assignment of Antitrust Actions 

Although this project may not have been formally bid, the following provisions may 
apply : 

28. 1.1 Section 7103.S(b) of the Public Contract Code states: 

In entering into a public works contract or subcontract to supply goods, 
services, or materials pursuant to a public works contract, the contractor or 
subcontractor offers and agrees to assign to the awarding body all rights, 
title, and interest in and to all causes of action it may have under Section 4 of 
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, services, or materials 
pursuant to the public works contract or the subcontract. This assignment 
shall be made and become effective at the time the awarding body tenders 
final payment to the contractor, without further acknowledgment by the 
parties. 

28.1.2 Section 4552 of the Government Code states in pertinent part : 

In submitting a bid to a public purchasing body, the bidder offers and agrees 
that if the bid is accepted, it wil l assign to the purchasing body all rights, t itle, 
and interest in and to all causes of action it may have under Section 4 of the 
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, materials, or services by 
the bidder for sale to the purchasing body pursuant to the bid. Such 
assignment shall be made and become effective at the time the purchasing 
body tenders final payment to the bidder. 

EXHIBIT D TO FACILITIES LEASE PAGE 79 OF 80 
MADISON PARK ACADEMY EXPANSION PROJECT 



28.1.3 Section 4553 of the Government Code states in pertinent part: 

If an awarding body or public purchasing body receives, either through 
judgment or settlement, a monetary recovery for a cause of action assigned 
under this chapter, the assignor shall be entitled to receive reimbursement for 
actual legal costs incurred and may, upon demand, recover from the public 
body any portion of the recovery, including treble damages, attributable to 
overcharges that were paid by the assignor but were not paid by the public 
body as part of the bid price, less the expenses incurred in obtaining that 
portion of the recovery. 

28.1.4 Section 4554 of the Government Code states in pertinent part: 

Upon demand in writing by the assignor, the assignee shall, within one year 
from such demand, reassign the cause of action assigned under this part if 
the assignor has been or may have been injured by the violation of law for 
which the cause of action arose and (a) the assignee has not been injured 
thereby, or (b) the assignee decl ines to file a court action for the cause of 
action. 

28.1.5 Under this Article, "public purchasing body" is District and "bidder" is 
Developer. 

28.2 Excise Taxes 

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on 
which a Federal Excise Tax is imposed and the sale is exempt from such Federal 
Excise Tax because it is a sale to a State or Local Government for its exclusive use, 
District, upon request, will execute documents necessary to show (1) that District is 
a political subdivision of the State for the purposes of such exemption, and (2) that 
the sale is for the exclusive use of District . No Federal Excise Tax for such materials 
shall be included in any Guaranteed Maximum Price. 

28.3 Taxes 

Guaranteed Maximum Price is to include any and all applicable sales taxes or other 
taxes that may be due in accordance with section 7051 et seq. of the Revenue and 
Taxation Code, Regulation 1521 of the State Board of Equalization or any other tax 
code that may be applicable. 

28.4 Shipments 

All shipments must be F.O.B. destination to Site or approved sites, as indicated in 
the Contract Documents. There must be no charge for containers, packing, 
unpacking, drayage, or insurance. The total Guaranteed Maximum Price shall be all 
inclusive (including sales tax) and no additional costs of any type will be considered. 

28.5 Compliance with Government Reporting Requirements 

If this Contract is subject to federal or other governmental reporting requirements 
because of federal or other governmental financing in whole or in part for the Project 
of which it is part, or for any other reason, Developer shall comply with those 
reporting requirements at the request of the District at no additional cost. 

[END OF DOCUMENT] 
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1. Mitigation Measures 

Developer shall comply with all applicable mitigation measures, as follows, adopted 
by any public agency with respect to this Project pursuant to the California 
Environmental Quality Act (Public Resources Code section 21000 et seq.), including 
without limitation the "Mitigation Monitoring and Reporting Program" attached hereto 
and incorporated herein . 
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ihe normally acceptable noise le\·el standard with the projec t. noi,e level increase'! of 5 
dBA ldcl or 4ii or greater- would be comidered s · guific ant. 

d) Tempora11· ~oise Increase from Conm·uctiou '.'.oiu . Construction noi, e impacrs 
would be considered ~igwficant if hourly average- noi!.e' level& received at noi.r.e •,emitive 
residenrial land use'1 are 60 cfBA Ltq and at leasr 5 dBA L~ abo\·e the ambient notse 
environmenr when rhe duration of the noi.r.e-generating activitie, last for more than one 
year. 

Impacc 1: '.'.oi,;e aud Land r,;e CoJDpatibility. Future noise level~ at the project •, ire would 
be coa~idered compatible with the site ·, u~age. Thi~ i,; a le55-than-siguifkaut 
impact. 

The only new noise sensitive outdoor use area that would be added with the p:rojecr is the mi:dti
purpo, e outdoor gathering space. which would be located in a cl!'tttral courtyard type area and 
sunotlnded on all side by the high school building. Daytime hourly average noise levels in thi'l 
space would be below 60 dBA L!<! and would meet the 'normally acceptable· criteria of 60 dBA 
L"! or less. 

Exterior noi~ lev d s at the facade of the high school building would be expo-.ed tc) day .une 
exterior noise levels 53 to 60 dBA Leq. A typical school structure would provide about 15 dBA 
of noise reduction from exrerior noise sources with \\iindows open and 15 ro 30 dBA of noi'le 
reduction with windows in the closed po~irion. With exterior noise level'! at the building facade~ 
60 dBA Leq or les s, interior noise levels would ~ below 45 dBA Leq with windows in the open 
or closed position'!. Interior noise levels within propo<Jed land use'l would be consi~ed 
compatible . 

This is a less -than-r;.igllificant impact. 

:\litigation :\11.'asures : :\°one 

Impact 1 : E1:posu1'f to E:i:rtssin Groundborue \"ibration . Coo.'! rmction-relared vibration 
would not be excessive at nearby residential land uses or existing school 
building&. This is a lesc;-rbau-significant impact. 

The coo.'Jnuction of the project may generate ~rceprible vibration wlien hea\-y eqwpment or 
impact tools (e.g. jacldiammers. hoe rams , etc.) are U.'led in area'! adjacent to de\·eloped 
properties. Construcrion activiries would include parking lot renovation.. high , chool building: 
construction and site worlc, removal of portables. and interior kitchen reoovat.ion. 

The City of Oakland does not establish a vibration limit for cow.traction. The California 
Department of Transportation uses a vibration limit of 0 .3 in/sec PPV for building'l that are 
found ro be 'ltructurally sound and designed to modern engineering ~tandards . No &eus.itive 
historic •.trucrures or buildings that are docume-ntt'd to be structurally weal:eued adJow the 
project sire . Therefore. groundbornc vibration levcb exce-edwg 0.3 in/sec PPV would have the 
potential to re, ult in a significant vibration impact. 
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ProJect co.a'.truc riQQ activ .tie '>. ,uch as drilling. the use of jad:b.ammer~. rock drill, and o,ther 
high-power or vibratory tools, and roU.111g stock equipment (tracked vehicles. compactors. etc.) 
may generate ~ub&tantial vibration Ul. the immediate vicinity of the work area. Table 4 pre!.eo.ts 
typical vibratiQQ levelr. that could be expec eel from construction equipment at a di'.tauce of 25 
feet. Pile driviug would not be fipected a,; a fouudatio,o coustruction technique. 
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T :\.BLE 4 . s 1 ranon . oui-ce L 1 f C ""' ~ or onsn·ucnou E ,ciu1pmeuc 

Equipment PPY at 25 Ct. (in/stt) Approximate LT 
at ::?5 ft . (YdB) 

Pile Driv« (Impact) 
uoo« range 1.158 112 
typical 0.644 104 

Pile Drivet" (Sonic) 
upper range 0.734 105 
rypical 0.170 93 

Clam shovel drop 0.102 94 

Hydromill (&luny wall) 
in ~oil 0.008 66 
in rock 0.017 7'5 

Vibratory Roller 0.110 94 
Hoe Ram 0.089 87 
Large bulldollf" 0.089 87 
Caist.on drilling 0.089 87 
Loaded ttucl.:s 0.076 86 
J adchammet" 0.035 79 
Small bulldoUt" 0.003 58 
Source: Trm:.u-~oi.e md Vibrat100 lmp,ct J\.s5e~;11wu. United Stues Dep;utment ofTran.,-pomnon. Office of 

Pbnning ,nd Environment. Federal I =it Administration.. M..y 2006 

Vibration level$ would vary depending ou &oil conditions. COJl.$truction methods, and equipment 
u&ed. Residences to the north are located a'l dose 3$ about 10 feet from parbng lot con.'ltruction.. 
The :Middle School Building is likewise about 10 feet from maJ01· construction activities. Ar this 
distance, vibration levels for heavy equipment me (vib ratory rollers. clam shovel dt'ops) would 
be expected to be about 0.17 in/sec PPV or Les,;. which i., below the 0 .3 in/ sec PPV significance 
thre<;hold. Vibration levels as co115truct1on moves away from these stmctw'es or when lighter 
consttuction methods are used would be much lower. Vibration generared by co11.~tructi011 
acrivitieG near the common property line or adJacent to existing school :.trucrure!> would at times 
be perceptible. however. would not be eicpected to result in «architecrural"' damage ro the'le 
buildings. This ~ a less-than-1Jignifican t impact. 

:\fitigariou '.\feamrec;: . one 

Impact 3: Permanent :\'oise Increases from P1·oject Traffic aud Operatious. Traffic and 
opa-ational noise levels would not sub'lta11tially increase as a result of the projecr. 
Thie; ic; a less-than-significant impact. 

The new high school building would accommodate an a.dditioual 14 7 srudents. bringing the rota1 
high school student-:. up to 400. which 1,; in addition to the 416 middle school '>ti.Iden~ in the 

middle school structure. ProJ ecl improvements would include the con., truction of a new high 
school bui lding, parking lot renovation, btchen renovation. and the removal of eltisting portable 
structurer, currently used for the high school students. 

Future usage of the site is anticipated to be similar to existing w..age. The only outdooi- use area 
that would be added with the project i.s the multi-purpo'le outdoor gatheting , pace. which would 
be located in a central courtyard surrounded by the high school building on all sides. Indoor 
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acuviries. such as classroom actffiues or change'> in the kitchen usage. are not anticipated to 
genera e sub<Jtantial noir;e at adjacent noise sell'litive uses. The project would increase traffic 
volumes as more students access the site . Additionally. proposed mechanical equipment could 
generate noi~e at adjacent noise sensiti\·e uses. _;\ny additional usage of existing facilitie s, fiU.Ch a'J 
the athletic fields. is also a!,&essed. 

A ,ignificant noise impact would occur if project operations or traffic would mcrease noi~e 
levels at noise semitive receptors by 3 dBA Lem or greater where exterior noise levels would 
exceed rhe normally acceptable noi'le level 'lrandard or by 5 dBA Lem or greater where exterior 
noise Levels would remain at or below the normally acceptable noise level standard with the 
project. 

P,-oj ecr Tmffic Noise 
Capistrano Drive wilJ remain as the only roadway that provides vehicular acces!. (ingref.s and 
egress) to the school parking lot during operational hours. Traffic volumeo; were supplied for 5 
internection.s in the vicinity of the project. Based on a review of these traffic volumes. traffic 
noise levels are anticipated to increase by le!.!. than 1 dBA at all study intersections as a re'lult of 
the project. The parlcing !or :renovation would add 3 parking spaces to the e.'C.isting 83 parking 
space&. for a total of 120 parking spaces. Noi,e generated during vehicular circulation and 
parlcing activitie•, (i .e . . door slamming, engine noise. conversations. etc.) is anticipated to remain 
sitnila:r to existwg levels. This i'> a less-than-significant impact. 

School Ope,-ations 
CWTently. James Madi•,on Middle School is in session from 8:00 am to 3:45 pm on Monday'>. 
Tue?day1. Thursdays. and Fridays and from 8:00 am to 12 :30 pm on Wedne9days. The high 
school i'l in ser.sion from 8:25 am to 4:50 pm on .Mondays. Tuesdays. Thursdays. and Fridays 
and from 8:25 am to 1 :00 pm on Wednesdays. Sobrante Park Elementary School. located 
northeast of the 1ite, i'l in ser.sion from 8:30 am to 2:55 pm on Monday'!. Tuesdays, Thur 'lday•,. 
and Friday,, and from 8:30 am to 1 :10 pm on Wednesdays. The bell schedules are not anticipated 
to change with the project. The addition of 146 students to a campus that already ho&ts 669 
student,, (2:53 in the high school and 416 in the middle school) could re&ult in small increa~eG in 
noise levels resulting from student conversations, parking activities (discussed above). and 
recreational/field activities. Due to the existing noise envirownent. which already includes these 
acrivities in addition to I-880 traffic noise. thi"> increase in activities would not measurably 
increase ambient noise levels at adjacent receptors. This is a less-than-r.ignificant impact. 

Exrerior Multi-Putpose Space 
The multi-purpose ourdooi- space would serve a~ a g,athering space and eating space re~erved 
eKdusively f01" the high school &tudettrs and staff. The multi-purpose outdoor ~pace 1~ not 
anticipated to be used for large event'l or gatherings and would be located iu a central courtyard. 
Student and staff conven.ationr. are not anticipated to be audible at adjacent noise sensitive land 
U'>eS. This is a less-than-significant impact. 

Meclianical Equipment 
The High School bu.ilding would include roof mouured heating. ventilation. and air conditioning 
equipment, including a chiller and an air cooled heat pump. The proposed chiller is an AERMEC 
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NRL 028.:075. which is 'lpecified to generate a noise le\·el of 42 to 46 c:IBA at a di~tance of 30 
f.eet from the external ,urface of he unit. depending on he model se,lected. The propo!.ed 1800 
RPM Goulds Water Technology e-S\ pump and motor i~ 'lpeci.fied to generate a noi!.e level of 
59 dBA at a distance of 5 feet from the equipment. At the closest residences to the north. located 
about 150 feet from the northern fa~de of the high ,chool building, combmed noise levels from 
this equipment would be befow 35 dBA and would not be audible abo\·e existin! ambient noises. 
not taking i.ato account any shielding from the rooftop structure o:r any parapet walls. etc. 
Depending on the location of the equipment on the rooftop, noise levels could be coo.siderably 
le&•, as the roof and any parapet wall stmcture~ would provide ~gni.ficant acoustical shielding. 
Noise levels at residences locatt>d further from the ~ite. or in areas that are more shielded from 
proposed equipment. would be exposed to even lower levels.. Thi'l i'l a less-thau-significaut 
impact. 

l-Iitigatio11 l\leasure,; : _ ·oue 

Impact~ : Temporary '.'ioise Increase from C.our,trucrion. Noise levels genetated by 
con&truction activities on the site would nor result in a substantial temporary 
increase in noise . Tlus is a less cha11 ilgnifirant impacc. 

Project co111Jtruction would include the construction of a new high school building. parking lot 
renovation. kitchen renovation., and rhe removal of existing portable stmcturer.. Conr,truction 
activities are auricipated to ocCU! for a total of 3 45 days. <;panning approximately 17 months. 
from March 2016 rhrough August 2017 . Construction would occur in four phases . as follows. 

• Phase 1: Parlci.ng Lot Rffiovation (3 5 days) 
• Phase 2: High School Building and Surrounding Site Work (Demolition. 20 day~. 

Construction. 290 days) 

• Phase 3: Removal of Portables 
• Phase 4 : Kirchen Renovation (Interior) 

Parlcing lot renovation and demolition worl:: for he high school building ">ite are anticipated to 
occur betw~ late March and mid-May. for a total of 35 day<i over a pe1"iod of about 2 mo,nths. 
Demolition for the high school ~ite would occur ove-r 20 days during June 2016. Cou~rruction of 
the high school building is anticipated to occur for a total of 290 days over a Pffiod of about 13 
months (mid-July 2016 co mid-August 201 ). Removal i)f the portables and l.:itche,u renontion 
(interior) would occur toward the end of construction. Based on our experience with , imi.la:r 
projects. it is e<Jtimated that exterior cons.truction and 'lite work of the high school building would 
mal:e up 9 of the 13 month., of cons.truction. As a resulc. exterior constn1ction activitie•, at the 
site. including parking lot renovation. site demolition. high school building exterior con!,truction 
and site work. and removal of pottables are anticipated to be completed in a period of ju.'lt undt-r 
12 months . The remaining 5 months of the construction period would include pau'les bern·~ 
pha'les and interior construction of the high 'lchool building and kitchen. 

Construction noi'le impactr. would be considered ~iguificant if hourly ave:rage noise le\·els 
received at noiSe sen,itive re~.idential land use, are 60 dBA L~ a.ud at least 5 dBA L!<! above the 
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ambient noir.t" em·u onment when the duration of the not'le-g€flerating acti\·ities last for more 
than one year. 

Residence1., to the north of the pro1ect site ace located directly adjacent to the Pad.:mg lot and a'! 
close a!. about 150 fee t from the proposed high schoo l building location. Re~.dence!. to the east 
and 'louth ace located about 400 and 500 feet from the ~opo'!ed high school building . 
respectively. Residence!. to the west are located about 450 feet from the proposed high school. 
building and are· well shielded by the existing 'lChoo l !.trucrure'l on ~ire . 

Construction equipment noise varies greatly depending on the co111.,irnction activity performed. 
type and specific model of equipment. and the condition of equipment U'led. )l"oi,,e impact~ 
resulting from conr.iruction depend on the noi!.e generated by variou,; p ·eces of construction 
equipment, the timing and duration of noise generating acti, ities , the distance betv.•ee:o 
con.'lttuction noise source~ and noise ~ensitive receptors, any s:htelding provided by intervening 
banier '> or strucrure--,. and existine ambient noise level!.. 

Each construction activity would include a different mi.'t of equipment operating. Con'>in1Ction 
noise level.r; would vary ba~d on the amount of equipment in operation and location where the 
equipment is operating. Typical construction noi~e levels at a di'.1ance of 50 fee t are 'lhown in 
Tables 5 and 6. Table 5 illu.strates the average noi!'le level range by typical coll!'ltruction phase 
type and Table 6 show'l the maximum noise level range for different com.true ion equipment. 
Table 6 levels are consistent with coll!'ltruction noise levels calculated for the project in the 
Federal Highway Administration (FHWA) Roadway Construction Noic,e Model. including the 
anticipated equipment that would be used for each phase of the project. Most demolition and 
con.<itnsction uoi'!e i•, in the range of 80 to 90 dBA at a di.stance of 50 fee t from the source . 

L\.BLE 5 T,piral Ran~es of Construction :\"oi,;e LeHls ar 50 Ftec, dB . .\ Lt<! 

[quip111St 
Roads IIJld ~lll'fan 

School Buildmn Pu · Lo~ 
I II I Il 

~ouna Cle.inn~ 84 84 84 84 

Excavation 89 79 88 78 
F01md.tions 78 78 88 88 

mctiom S 7 75 79 78 

Fimisbin; 89 75 84 84 
I - All patmem equipment pre.~ent at '>lte. II - Minimum required 
equipment prl!'..ent at ~ite. 
Adapted from U.S. EPA .. Le~al CompiLirion on. ·ol5e. Vol. 1. p. 2-
l04. 1973 
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L\BLE 6 Coustrucriou Eq uipment :\oise Emission Len•Js at 50 feet) 

ArcWe~r 
Au;er Drill Ri~ 
B.ckhoe 
B.rBeiu!er 
Bonn,; Jiclc PO\\'er Unic 
Cmi.nS.w 
C om;,rec,so 
Col!l!l1'res~or (otlu!r) 
Concrere 1·fixer 
Concrere Pump 
C oacttre S;m· 
Coc.crere Vibi·.tor 
Cr.me 
DO'US' 
Excai·;i.tor 
f roru End Lo;lcier 
Gee.enc or 
Gen.enror ('.15 KV A or l0!55) 
Grab 
Gnder 
~Saw 
Horizonul &nn~ Hvdro fa:k 
Hycin Bn!u Ra~ . 
lmp;a.ct Pile Dii.-er 
Ins.itu Soil Samp ins Ri~ 
JacL.:lumrner 
~lountea Impact Hammer (hoe, r.un) 
P;n·er 
Pneum.nc Tooh 
Pumps 
Rock Drill 
Scnp,o.r 
Slurry Trenchmg 1.fachme 
Soil MiT. Dnl! ~ 
Smirt Sweepl!!' 
Tnctor 
Track (dump. deli\'>!ry) 
Vacaum E:t.:ca.--.tor Truck (i-ac-tluck) 
Vibntory Comp.cror 
Vibr.tory P~ Dnver 
All o1her equipmmt with ~ lar~er tli.m 5 
HP 

'.SO[l!5 : 

73 
85 
80 
so 
80 
S5 
70 
so 
85 
81 
90 
80 
85 
85 
85 
80 
81 
70 
85 
85 
85 
80 
90 
:os 
84 
85 
90 
85 
85 
77 

85 
85 
82 
80 
80 
84 
84 
85 
80 
95 
85 

Continuous 
C.ontinuous 
C.oncinuous 
Continuous 
Concinuou-; 
Conrinuous 
Conrinuous 
Continuous 
Conrinuous 
C'orui.nuous 
Conrinuous 
C.orui.nuous 
C'onrinuous 
C'onanuous 
Continuous 
Continuous 
Continuous 
Continuous 
C:orui.nuous 
Continuous 
Continuous 
Continuous 

Impact 
Impact 

Continuous 
Impact 
Impact 

Continuous 
Coruinuous 
Connnuous 
Continuous 
Continuous 
Conanuous 
Coruinuous 
Continuous 
Coruinuous 
C'onnnuous 
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Construction activities are anticipated to generate hoW'ly average noise levels of 8 to 89 dBA 
L!lt at a distance of 50 fut during busy construction periods. Maximum iru:tantaneous no i.~e 
levels wou?d be about 78 to 90 clBA Limx at a distance of 50 feet. Pile dri\"ing is not anticipated 
as a cow.traction method for r~ project. Noise. levels. would typically deep off at a rate of about 
6 decibeb per doubling of di.<Jrance from the con.'ltmction noi~ soUl"ce. 

During renovation of the parlcing lot, which would occur over a period of about 35 day,. 
residence, directly adjacent to the site would be exposed to hourly average noise level!'. of about 
75 to 85 dBA Le<! and maximum iru:tantaneous noise levels of about SO to 90 dBA Lmax. Noise 
levefo at noise r;ew;itive school facilities located adjacent to collf.truction would be similar. 
During high school building demolition and exterior construction.. noise levels at residences to 
the no:rth (located abour 150 feet from the northern fa~ade of the building) would be exposed io 
hourly average noise level& of about 70 to 80 dBA L!<l and ma."timum i.u&tantaneou.s noise levels 
of about i5 to 85 dBA Lm.n. Noise levels at rec;idences to the 'louth and east. located about 300 
aud 500 feet from the high school building location. would be about 6 and 10 dB lower. 
respectfully. Noi&e level,; would be lower at residences to the we!.t, which 500 feet or further 
from rhe high school building location and are well shielded by exi!.ting on-site structures. Noise 
g~rated dW'ing interior building construction would not be anticipated to be audible off-site. 

Coostruction activities would generate noir.e levels exceeding 60 dBA Ltq and at least 5 dBA L,o, 
above the ambient noi&e environment at nearl>y residences. However, portions of cons rrucrion 
that are anticipated to genera re high noise le\ el, would be completed in a period of about 11 
months. The remainder of the consttuction period would consist of pau.ses between phaCJes and 
interior building cou.s truction would not be anticipated to be audible at thef> e noise sensitive 
locations . 

Typically. coru;tructiou project-; do not generate significant noise impact,; when 'ltandard 
cou.'ltmctiou be•,t management practices are enforced at he proJect sire and when the diiration of 
the noise generating cons truction period is limited to one year or less. Construction 1101se'l 
associated with projects of this type are diCJturbances that are necessary fo1· the comtmction or 
repair of buildings and stmctures in urban area ',. Reasonable regi.darion of the hourci of 
constrnctiou. ar, well as regi.llation of the arrival and operation of heavy equipment and the 
delivery of constrnction materiah are necessaty to protect the health aud 'lafety of per'lonr.. 
promote the general welfare of the community. and maintain the quality of life. 

The following standat'd controls. consistent with the Oakland Municipal Code. are as'lumed robe 
included in the proJect: 

• Con.CJ tructiou activities shall be limited to the hours beh'!een 7:00 am and 9:00 pm. 

• All consttuctiou equipment powered by internal combustion engine<J shall b<: properly 
muffled and maintained. 

• Unnecer.sary idling of internal combustion engines i~ prohibited. 
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2. Modernization Projects 

2.1 Access. 

Access to the school buildings and entry to buildings, classrooms, restrooms, 
mechanical rooms, electrical rooms, or other rooms, for construction purposes, must 
be coordinated with District and onsite District personnel before Work is to start. 
Unless agreed to otherwise in writing, only a school custodian will be allowed to 
unlock and lock doors in existing building(s). The custodian will be available only 
while school is in session. If a custodian is required to arrive before 7:00 a.m . or 
leave alter 3: 30 p.m. to accommodate Developer's Work, the overtime wages for the 
custodian will be paid by the Developer, unless at the discretion of the District, other 
arrangements are made in advance. 

2.2 Master Key. 

Upon request, the District may, at its own discretion, provide a master key to the 
school site for the convenience of the Developer. The Developer agrees to pay all 
expenses to re-key the entire school site and all other affected District buildings if 
the master key is lost or stolen, or if any unauthorized party obtains a copy of the 
key or access to the school. 

2.3 Maintaining Services. 

The Developer is advised that Work is to be performed in spaces regularly scheduled 
for instruction. Interruption and/or periods of shutdown of public access, electrical 
service, water service, lighting, or other utilities shall be only as arranged in advance 
with the District. Developer shall provide temporary services to all facilities 
interrupted by Developer's Work. 

2.4 Maintaining Utilities. 

The Developer shall maintain in operation during duration of Contract, drainage lines, 
storm drains, sewers, water, gas, electrical, steam, and other utility service lines 
within working area. 

2.5 Confidentiality. 

Developer shall maintain the confidentiality of all information, documents, programs, 
procedures and all other items that Developer encounters while performing the 
Work. This requirement shall be ongoing and shall survive the expiration or 
termination of this Contract and specifically includes, without limitation, all student, 
parent, and employee disciplinary information and health information. 

2.6 Work during Instructional Time. 

Developer affirms that Work may be performed during ongoing instruction in existing 
facilities. If so, Developer agrees to cooperate to the best of its ability to minimize 
any disruption to school operations and any use of school facilities by the publ ic up 
to, and including, rescheduling specific work activities, at no additional cost to 
District. 
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2.7 No Work during Student Testing. 

Developer shall, at no additional cost to the District and at the District's request, 
coordinate its Work to not disturb District students including, without limitation, not 
performing any Work when students at the Site are taking State or Federally
required tests. 

3. Substitution for Specified Items 

3.1. Whenever in the Specifications any materials, process, or article is indicated 
or specified by grade, patent, or proprietary name, or by name of 
manufacturer, that Specification shall be deemed to be followed by the words 
"or equal." Developer may, unless otherwise stated, offer any material, 
process, or article that shall be substantially equal or better in every respect 
to that so indicated or specified. 

3.1.1. 

3.1.2. 

If the material, process, or article offered by Developer is not, in 
the opinion of the District, substantially equal or better in every 
respect to that specified, then Developer shall furnish the material, 
process, or article specified in the Specifications without any 
additional compensation or change order. 

This provision shall not be applicable with respect to any material, 
product, thing or service for which District made findings and gave 
notice in accordance with Public Contract Code section 3400(c); 
therefore, Developer shall not be entitled to request a substitution 
with respect to those materials, products or services. 

3.2. A request for a substitution shall be submitted as follows: 

3.2.1. 

3.2.2. 

Developer shall notify the District in writing of any request for a 
substitution at least ten (10) days prior to bid open ing as indicated 
in the Instructions to Bidders. 

Requests for Substitutions after award of the Contract shall be 
submitted within thirty-five (35) days of the date of the Notice of 
Award. 

3.3. Within 35 days after the date of the Notice of Award, Developer shall provide 
data substantiating a request for substitution of "an equal" item, including but 
not limited to the following: 

3.3.1. All variations of the proposed substitute from the material specified 
including, but not limited to, principles of operation, materials, or 
construction finish, thickness or gauge of materials, dimensions, 
weight, and tolerances; 

3.3.2. Available maintenance, repair or replacement services; 

3.3.3. Increases or decreases in operating, maintenance, repair, 
replacement, and spare parts costs; 

3.3.4. Whether or not acceptance of the substitute will require other 
changes in the Work (or in work performed by the District or others 
under Contract with the District) ; and 
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3.3.5. The time impact on any part of the Work resulting directly or 
indirectly from acceptance of the proposed substitute. 

3.4. No substitutions shall be made until approved, in writing, by the District. The 
burden of proof as to equality of any material, process, or article shall rest 
with Developer. The Developer warrants that if substitutes are approved: 

3.4.1. 

3.4.2. 

3.4.3. 

3.4.4. 

3.4.5. 

The proposed substitute is equal or superior in all respects to that 
specified, and that such proposed substitute is suitable and fit for 
the intended purpose and will perform adequately the function and 
achieve the results called for by the general design and the 
Contract Documents; 

The Developer provides the same warranties and guarantees for 
the substitute that would be provided for that specified; 

The Developer shall be fully responsible for the installation of the 
substitute and any changes in the Work required, either directly or 
indirectly, because of the acceptance of such substitute, with no 
increase in Contract Price or Contract Time. Incidental changes or 
extra component parts required to accommodate the substitute will 
be made by the Developer without a change in the Contract Price 
or Contract Time; 

The Developer shall be responsible for any re-design costs 
occasioned by District's acceptance and/or approval of any 
substitute; and 

The Developer shall, in the event that a substitute is less costly 
than that specified, credit the District with one hundred percent 
(100%) of the net difference between the substitute and the 
originally specified material. In this event, the Developer agrees to 
execute a deductive Change Order to reflect that credit. 

3.5. In the event Developer furnishes a material, process, or article more 
expensive than that specified, the difference in the cost of that material, 
process, or article so furnished shall be borne by Developer. 

3.6. In no event shall the District be liable for any increase in Contract Price or 
Contract Time due to any claimed delay in the evaluation of any proposed 
substitute or in the acceptance or rejection of any proposed substitute. 

3.7. Developer shall be responsible for any costs the District incurs for professional 
services, DSA fees, or delay to the Project Schedule, if applicable, while DSA 
reviews changes for the convenience of Developer and/or to accommodate 
Developer's means and methods. District may deduct those costs from any 
amounts owing to the Developer for the review of the request for substitution, 
even if the request for substitution is not approved. District, at its sole 
discretion, shall deduct from the payments due to and/or invoice Developer 
for all the professional services and/or DSA fees or delay to the Project 
Schedule, if applicable, while DSA reviews changes for the convenience of 
Developer and/or to accommodate Developer's means and methods arising 
herein. 
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4. Termination 

4.1. Emergency Termination Pursuant to Public Contracts Act of 1949 

4.1.1. This Facilities Lease is subject to termination as provided by 
sections 4410 and 4411 of the Government Code of the State of California, 
being a portion of the Emergency Termination of Public Contracts Act of 1949. 

4.1.1.1. Section 4410 of the Government Code states: 

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a proclamation of the President of the United 
States, or of an order of any federal authority, and the 
circumstances or conditions are such that it is impracticable within 
a reasonable time to proceed with a substantial portion of the 
work, then the public agency and the contractor may, by written 
agreement, terminate said contract. 

4.1.1.2. Section 4411 of the Government Code states: 

Such an agreement shall include the terms and conditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, which either party shall pay to the 
other or any other person, under the facts and circumstances in 
the case. 

4.1.2. Compensation to the Developer shall be determined at the sole 
discretion of District on the basis of the reasonable value of the Work done, 
including preparatory work. As an exception to the foregoing and at the 
District's discretion, in the case of any fully completed separate item or 
portion of the Work for which there is a separate previously submitted unit 
price or item on the accepted schedule of values, that price may control. 
The District, at its sole discretion, may adopt the Schedule of Values Price as 
the value of the work done or any portion thereof. 
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EXHIBIT E 

MEMORANDUM OF COMMENCEMENT DATE 

This MEMORANDUM OF COMMENCEMENT DATE is dated , 201_, and is 
made by and between Vila Tulum Joint Ventures ("Developer"), as Lessor, and the Oakland 
Unified School District ("District"), as Lessee. 

1. Developer and District have previously entered into a Facilities Lease dated as of 
_____ , 2017, (the "Lease") for the leasing by Developer to District of the Project Site 
and Project in Oakland, California, referenced in the Lease. 

2. District hereby confirms the following: 

A. That all construction of the Project required to be performed pursuant to the 
Facilities Lease has been completed by Developer in all respects; 

B. That District has accepted and entered into possession of the Project and now 
occupies same; and 

C. That the term for the Lease Payments under the Facilities Lease commenced on 
_______ , 20_ and will expire at 11:59 P.M. on , 20_. 

THIS MEMORANDUM OF COMMENCEMENT DATE IS ACCEPTED AND AGREED on the 
date indicated below: 

Dated: ______ , 201_ Dated: ______ , 201_ 

Oakland Unified School District Vila Tulum Joint Ventures 

By: By: _____________ _ 

Name: Name: 

Title: Title: 
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EXHIBIT F 

CONSTRUCTION SCHEDULE 

Attached is a detailed Project Construction Schedule with a duration no longer 
than the Contract Time, and with specific milestones that Developer shall meet. 
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EXHIBIT G 

SCHEDULE OF VALUES 

Attached is a detailed Schedule of Values that complies with the requirements of 
the Construction Provisions (Exhibit "D") and that has been approved by the 
District. 

[To be attached at t ime of GMP.J 
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EXHIBIT H 

PROJECT LABOR AGREEMENT 

Attached is the Project Labor Agreement applicable to this Project, which 
Developer and Its subcontractors agree to be bound. 
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PROJECT LABOR AGREEMl:NT 

FORTH!.: 

OAKLAND UNIFIED SCHOOL DISTRICT 

And 

Building and Construction Tradesi Council of Alameda Countv, AfL•CIO (''Council"} 
And Affiliated Local Union Slgn•torles 

PRE~MBLE 

This Agreemenl Is made and entered mlo by .ind oetwC1en \he Oakland Unified S<:hool 
D1$trlct ("OUSD" or "District") togetht)r with contrac:tors i>nd subcontractors who shall 
become sign21lory to this Agr1::ement by s19nln~ the ~Agrel!menl To Be Bound" (Addtmdum 
~A"), ("Contractor/Employer{s}"), and IIH? Building and ci:,n~lrucllon Trades Council of 
Alameda County, Al'L·CIO (''Coonc:11") and tts affili1>ted l.ocal Unions signatory hereto 
runion{s)'' ). 

Th~ purpose of this Agr~ment 1s ro promote efficiency of construction operations for ,apital 
;,rojects fundea by ouso. intluchng b11t r1ot limited to Fund 2I·Measun! 8, Fund 35·Counly 
School Fac11it1e, Fltn(I, Fund Z5-Developer f·ees, St.ate Prop 39, <1nd OUSD Measure J Ni.!W 
Construction and Modernization Projects, by providing for the orderly and peaceful 
settlement of labor d1!,pules and grlt:!11ar1rns without strike~, wotk stoppages or lockouts, 
Lh~reby pro mot 111g the public Interest In il~5.urlng the timE.-ly i>11d economical completton of 
the Project. 

The relevant skilled 'l(Ork rorce requirement!. descnbed in Education Co~e section t 7407 5 
.is that statute relater. to the commitment thJt a skilled and tri!mecl workrorce will be used 
to perform the ?roJed(s), ts deemed to havl! been e.c;t.ablished by {lny Contractor becoming 
<1 signatory to thl~ Agre~ment . 

RECUALS 
WHEREAS, the timely and successful cornpiet•on c,f the Project I!> of the utmost importance 
lo th,.- District: and 

WHEREAS. large n,.1mbcr~ of workers of vciriou~, skills will be required in lht! perforn1a11cQ or 
l11u construction work, l11dudln9 those to be ruµrescnted by the Urilon(~} signatory to this 
Agreement employed by Cor1trector/Em11Joyer(s) who are also signatories to lhl !; 
Agreement; and 

WttEREI\S , Ir 1s rccogniteo thi)t on a project or this magnitude with mLJl~iple contractor!. amj 
bargairung units on too Job srte .-1t ttie s.,me time over ~n exto-noed period of time, tho 
pott/r)t,i)I for work d isr"pt10,1 ts substant1c'.II without an Ovs:!rrrd1ng c<11'M1)itment to ma1nla11\ 
cont1ou1ty of work; and 
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WHERl:AS, the interests ol I he general public , Dl!.trlci, the Union(s) and 
Conlraclor/Employer(s) would b<: best served If the construction work proceeded In an 
on1Nly manner without disruption because of strikes, sympathy stril,;es, work stopp.iges , 
plck<.>llr\g , lockouts. slowdowns or olhC!t Interferences with worl;; llnd 

WHERt:AS, the Contractor/Ernployer(s) Md the Unlon(s) desire to mutually establish and 
s\abllizc 1•1ug~.s. hour$ and working c:Onditfons for the worker'> employed on the Prcject by 
tne ContractcriErnployer(s) , ano f\Hther, to encourag!! i:low i::oopetat1on among the 
Conlr<1ctor/Employer(s) and the UniOn(s} so that a satisfactory, continuous and harmonious 
re!atlan$hrp will exist amOnQ the Ptlrties to th is Agreement; ;:ind 

W~lt:REAS, the parties agree that OM or u,e prlmilry purposes ot tnis Agrt!emenl is to avoid 
the tenslOl\s lhal might arise on the Pro.iect If union nnd non·lrnlon workers of differont 
employ~,-~ were to work side by s1do on the Project thereby lc<1d1119 to l;ibor disputes that 
cotild delay compleUon of tha Project; 011d 

WHEREAS, thl5 Agreement Is not rrni:ndco to replace, interfere with, abrogate, dimmi!>h or 
modify exi,;t1n9 local or national collccuve b.ir9ainin9 agreements 1n effect during the 
duration of o,e Project, insofar as o leg,illy bmdlng agreement t!xists between the 
Comrnctor/Employer(s} and the Mfec1ct1 Union(s), except to the extent that the provlsiOllS 
of this Agrc~rnent arc inconsistent w,th said ,ollectlve bargaining <1gmemo?nL,;, in which 
event, the provisions of this Agreement (,htlll previlif; and 

WHEREAS, the tontract(s} for construction work on the ProJact will be awarded 1n 
accordanco with \he ,,ppllc;able prov1!ilo115 or th<? California Public Controct Code and the 
Olstrjct's Locol BuslMss Utilization policy; onrl 

WHEREAS, Lha District desires to provld!! construction lralnlnc;, ilnd employment 
opportunltic-.... rot OUSD graduates and rc~lthmts of Oakland through llppr~ntice and prc
apprent lc.Q pro9r.Jms; ilnd 

WHEREAS, lile parties to this Agreement pledge their full good fc'.li\h a11d trust to wor~ 
towards a mutually satisfactory tomplel1011 of the Project; 

NOW, THERf.:FORF., IT IS AGREED BETWEEN AND AMONG THE PARTll:S HERHO, AS 
FOLLOW~: 

ARTICLE 1 

Di;fINXTIQNS 

1.1 ·o,strlct " m<!ans the Oakland Unified School District. 

1. 2 • Agreement· me3ns thi$ Project Labor Agreement i'M all Addenda ,Htaclrnd hereto. 

1.3 "Agreemel'lt To Be 6ound" means the document, as set forth In ACldendurn A hereto, 
that form.:,lly binds the Contnictor/Empfoyer(s) to comply with all the l!?rms and 
c:oriditlom, of Uus Agreement and that opcn,te5 .:is a pro-c:ondit.lorr to performing 
work on the Proje1;t. 

UU~l) PtA. page 2 

Exhibit H to Facilities Lease Page H 3 
Madison Park Academy Expansion Project 



1.4 ~Apprnntlce" means an lndlvldL1<:tl registeted cintJ p4'rtlc1patlng as an apprentice in a 
)elm l.~hor/Managernenl Apl)renticeship Progrllm approved by the State of 
Califorrn,1, Department of Industrlill Rel.itions, Divlslon of Apprenticeship St<'lndards. 

l.S "Completion• of work on <'I project means tht1l point at which the Distm;t has 
det~rm1ncd that the work lo con!ttruct the proJecl Is 1n all respects 100% complete 
and th.:ll all contract drawin951 warranties, certificllt<.•S, manuals and clate1 have been 
submitted and tralrnnQ completed 1n accordanc~ with the contr~ct Clocuments. 
Division of St.:ite Architect approval ts not required for a determining lhat a project Is 
complete. 

1.6 "Construction Con;;ract· means the public works or 1mprovemnnt contra(l(S), 
including design· bld-bulld, dcSICJn· bulld, fease·leaseb-,ck or other controcts under 
which com;truction of the Pro;ecl Is done, which will be awarded by lh~ Di'Wlct <'Ind 
which are necP.ssary to complete th<? Project. including (;Ubcontracts at any tier. 

1.6 "Conlractor/tmployer{s)" mean> any Individual, nrm, f1dr1nership or corporation, or 
combination thereof, including Joint ventures, and their successors and assigns. that 
is an inde-p~nderil business enterprlse and enters ,nto a contract with the D1str1(l or 
any of its contractors or subconlr.lctor.; at any uer, wnh respect to the construct ion 
of ony PMl o! the Project un<ler contract terms and cond1tlons approved b'( lhl' 
Dlstrict and which Incorporate thl!:> Agr~ement. 

l. 7 "Coordinator" means a deslgnotl~CJ AgE:mt(s) of the ot~tr,ct wllh ~uthorlty to ect 
pursuant lo \hi:. Agreement. 

l . 7 ·council' m~,1111., the 9ur!d,ng and Construction Tr~dc5 Council of Alameda County, 
AFL·CJO , 

1.8 " Master Labor Agreem!nt · (-MLA") rmians the Ma!.t~r Collectiv~ Bar9i11n111g 
Agreement of c.:ich craft Union(s) si9n<1tory lo lhis Agreement, lncorpor11ted herein 
by reforenca, of which ;, copy or the most cummt ver..ion, includ111g .?my 
amendments sMII be made availablo lhe District upon requl!!'.L 

1. 9 "Project'' moan~ u work of improvement for the con$truction of proJec.ts described In 
S<:Ctlon 2. 3. 

1. 1 o "Sole Operator· meons <1 licensed contri><:\or with no employ1,1<:s and '!xempted by 
thi? Contractor's Slit!£.! license Board from the requrremo:nl to c.irrv workers· 
compensation 1nsur.1nce, (See; Califott1t.J lJusiness and Professions Code section 
7125.) 

1.11 .. ,rust F1.1nd{s)" muans an agree,nen\ for t1n established vacM1on 1 pension or other 
form of deferred compensation plM, <ljlprenticeship, henlth b~nefit, and worker 
protection and ~1ss1~lance funds establi~hed by an appllct1ble Master Labor 
Agreement . 

l , t?. 'Union(s) .. meMs the Building and ConstructisJn Tract2s COlll"ICII or Alameda County, 
AFL·CJO and ally Mf1llated Labor Org.inlwt,on signatory to u11~ Ayrncment, acting on 
Lhelr own behalf Md on b€h.llf or their respeet,ve aft!Hates and member 
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orQanlzations, whose nnmcs are subscribed hereto c1nrl who have through their 
offlc.:ers executed !his Agr(!emcnt, 

1.1 3 "O.ikland Resident" mo.>n$ ,lily lndlv ldual who ~t .iny ltrne during the Projects' 
construct.ion can certify throw;ih a utility bi ll, or other strnll,1r means acceptable to the 
l>nrtles to this Agreement, th.it the Individual res ided w,th1n the boundaries of the 
Oakl,rnd Unified School D1str1ct on tne date of such ccrtJr1cauoo and the effective 
d.ile of this Agr\!/emem. 

l, l 'l "Oi~trict Graduataw 1s o person who attended school ,n O<llcland, has a high school 
diploma or equ ivalent cred~nu,31, and currently resides wit hln the boundarie.., ol the 
Oilkland Unified School District. 

A RTICLE 2 

SCOPE OF AG RUMENT 

2. l Scope : The {)!strict will apply th,s AgreEment <1s il contract spedf1cut1on to the award 
of atl construction cootra<:ts as srecific,1lly di!f,ned herein under lh •s Article 2 of th is 
Agreement. 

2. 2 Parties: The Agreement shall npply and is limited lo .ill f.011traclor/Employer(s) 
perform,~9 cir subcontracting work on the Project (including subCOt'ltr.;ictors al .iny tier), the 
Dlslrlcl , the Councll and the Union(s) slgniltOI)' to th is Agreement, octtng on I.heir own 
behalf ,md on behatr of their re..'ipectlve .iffllla tes Md member or9an11.it1011i:. , whose names 
are sul>5cnbcd hereto illld who hiwe lhrou9r1 their officers executed this Agr~rnent. 

2.3 ProJect De.:;cription: All Oi~lnct public work construction proJects ("'ProJect{sn 
contra<;tcd by th~ District fund~. The Oist"ct may exclude, at 1ts d1scr~tioo , uii to 5% of all 
cap1.:al runos ilvoilab1e to the District for its Pro1ccts durin9 the term of this Agroement. It is 
expected that the application of this 5% ext: lusion will not dlsproportlonatcly affect any one 
craft , This exclusion will be reviewed by the fl,1rt1es on an annual l'J..lr.1s .,s requested by 
either Party or dmi119 .in agenlzed JAC meeting. 

2.4 Cover~cl Work: This Agreement i:overs1 c1II ~lte preparation, surveying, construction , 
/!!Iteration, dernoll\1011, 1nstallatlon, painting . improvement or reptllr or l)ullcHngs, 5lruclures 
and other works, and ~lated ac11vlties for the Project, ln<'.ludlng geotcchnical and 
exploratory dr1ll1n9 conducted after bid, temporilry HVAC, lar.dscaplng and temporary 
filncing, 1nst,1ll,tl100 of modular office sys1.ams when .:1sscdated with a COVl'rt~ pro1ect , and 
that is within ttw <:r.ift jur1sd1clion of on~ ()f the Ut1 1onts) and wt;1c/1 1s ducc.tly or Indirectly 
part or lhe Project , including, wlt!'lout l1mltarnm to the following exarnp!cs, pl.rielincs 
(including those m llne.:i r corridors built lo s.erv~ Lhe proJect), pumps, pump st.:itions .ind 
start-up., .on -site work locludes work done for the Pr0Ject in temporary ynrds, dr:d!cated 
sites, or areas aa1acent to the Project, and at a,w 011-slle or off-site batct, pl1rnt con!;tructed 
solely to supply rniltf:'fiuls to the Project. Thi~ scopo or work includes <lll on-site solls i:snd 
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materials te5tlng and Inspection, where such testlng <1nd Inspection is a dass1f,cation in 
which a prev.iillng wage detennin,Hlon has. been published. 

2.4.1 This A9re~ment shall apply to ,my start-up, cahbrc:1tlon. commissloflin9, P«?rformanc-e 
te!:itlng, repair, operational revis ions to systems ;zinc.f/or subsystems performed on 
covered wol'k after Project CornµletiOO, un1e$;S ch<! covered work it 1s performed by 
District employees. 

2 .4.2 This A9fe'-'ment covers all on·slle fabri,ation v.•orl<. over which the Dlstrlct, or its 
contr<lc\or(s) or sobcontractor(s) possess the rcgM or tontrol (,ncludll\g work done 
for the Project ln any temporary yard or arezi cstabhshed for th~ r>roject. ). 
Additionally, 1t ,s agreed hereby that this A9reemP.nt covers any 0U-:.1te work, 
inctuding fabrtciltlon work neccs1;,1ry ror tt,e Project defined herein, thaf Is ,ovoreo by 
a currenl t-1LA or local adCelldiJ to a National Agreement of the applicable Union(s) 
that is in effact as of the execution date of this Agreemc11t. 

2.4.3 Toa furnishing of supplles, aqulpm(lnl or moterlals which are ~tockpi1ed for later us~ 
shall not be cov'=lrnd by this AgreenHmt. However, com,lruc;Uo" trucking work, such 
as the dcllvury or ready-mix. aspholt. aggregate, sand or other fill material which 11re 
lncarPQra\~d 1n\o lhe ,onstruction process as well~~ the off·h.>vllng of debri!i t1nd 
excess flll, m,,tcrial and/or mud, sh,,11 be covered by lhe terms and condition~ of lli ls 
Agr~ment. 

2.4. 5 It Is agreed th<1t the District shall require alJ Contra<:tor5 or whatever tier who have 
been awarded contracts for work covered by this Agr<!emcnt, to accept and be hound 
by the terms ,rnd conditions of this Project Ag recmcnt by executing the Letter of 
Anent (Att~chment" A) pnor to commencing work. Thi: District shall ossure 
compl ianc.1,J with tlils Agreeml!"t by the Conttactors. It 1!; rurlher ag,eed that, where 
there 1s a co"flicl, the t!ltms and conditions of this ProJ1a1ct Agr~ema11t shall 
supe~edll and override terms and tondttions of an,, Md ,111 other natrona1, area, or 
local colle<::tlve barg.ilning a9rcamcnt'.>, i.!Xcept that work covered by this Agreement 
within the fol lowing crt1ft Juriscfo.:tlo11s shall be performed uncler the terms of their 
National Agreements as follows : the Nil Article!. of Agreement , the National 
Stack/Chimney AgrC?ement, the National Cooling Tower Agreement , and the National 
Agreement of Elevator Constructors, and .iny lnstrwnent calltm1uon work and loop 
checking shall b(! performed under the terms of the UA/IBEW Joint NallC>MI 
Agreement for Jn~trument ar.d Control Technicians, with tt111 <.!XCeption that Arlic lcs 
V, Vl l!r,d XI of this Agre,emenr shall .ipply to such work . It is understood lhat thl$, 
together with th..: Mt.As, is a Si:lf· contalnP.d, stand alone, Agre~m~nt and thal L>y 
virtue of having lx!COme bound to this f)roJect Agreement, ne1t11cr the District nor tho 
Contractors wU! be obligated to sign any 01hur local, arC!a, or nollon.;il agreorneni, 

2.5 Thi? on-site lnstall.illon or appllcat,on of all items shall be p~rformed by th~ trcJfl 

t1.:,vln9 jur,;diction ~ver s1Jch work i)S set Forth unocr th'-' prov,s;on~ or thi!> 
Agreement; provided , however. it ,~ rc<:ogn ized that 1nstallc'ltion or specialcy item~ 
which may ~ fuw1shcd by the ownN ot the Project or o'.I contractor shall bu 
p.irformed by con~truct1on persons employed under this A9recm-?nt who may be 
directed by o~h~r pi:r~onm: I in a i;upervisot'y role. 
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2.6 After installaUon by the Conlrector{s) and upon the ls!>uance of o notice of nnaf 
compl~tlon or fonnal ac.c~ptance of a portion or thl'.' project or a b1iildln9 system by 
the District, it Is under$tood, the District reserws the right to perform start-up, 
operation, repair, marntenancl'.' or rnvis:on of aqu1pmont or systems with employees 
of th~ District. (f required, the S<!rvi«;:e representatlvu may make a final check and 
may direct on site craftworkers, covared by this agrocment, to m~ko i'ny necessary 
rcpairi. to protect the terms of a manufacturer's guarantee or warranty prior to st.art
up ot a piece of equipment. 

2. 7 It is expressly agr~ and unde~tood by the partte!. hereto th~t thi! Oi'Strtct shall 
have the right to purchase materrat and equipment from any source, exc~pl where 
hmitl?d by thrs AQreement, ana the tr&ftspersons wlll handle and Install su<:h matenal 
and equlpmcnf. 

2.8 Eicclustool.. Tile rouowlng sh~II b~ excluded frorn thC! scope of this Agreement: 

2.8.1 The Agreement ts not lnttmded to, and shall not arrect or govern tho llword of 
public works contracts by the District which ore not included In the Projed. 

2.8.2 The Agreement shall not apply to a Contractor/Emptoyer(s)' nori·construct1on 
craft employees, Including but not limited to el(ecuttv<'r;, mana9erial employees, 
engineenng employees and supcrvisorr. above the level or Ci~tteraf Foreman (m<~,:at 
those cov~rc<l by e>e1st,r,9 MLAs), starr en('llneefs or oth~r pm(esslOndl en91neers, 
adr'tiinistr«1t1ve and m11na9eme11t. This Agreement shdll not apply to Professional 
Services so long a<; the work pi!rformed l.s n()t sul>Ject to Pre11alllng W<1ge 
classifii:atious. 

2.8.3 This A9re~ment shall not apply to ,1ny work perform\?d on or near or lcad,1)9 
to the 'Site or work covl!rcd b',' this Agreement th~t 1s undertaken by st.:itc, 
county, city or olh~r governm~r.tal b<idies or their tontractors; or l>y J.)ubl1c or 
prl\ldle utllltles or their contrdCtors. 

2.8.4 Off·sltc mc11nten.1rice of leased equipment and on·slle supervision of such 
work: 

2 ,8,5 Tl'le Dl!itrlc;t shall not be reouired to comply with this Agreement for any work 
perform~ with •ts own forces as p~rmltted by ti,e Pubhc Contract Code .rnd 
Education Code. 

2.9 Award of Contr<1.ct~ ; It 1s understoO<l und ogreed that the District shall have the 
absolute right to select any quQhfied bidder for the ,"lward of contracts ulld~H thi!. 
/\greement, and In accord with lhe DMrlct's Local Business Polley, The bidder ne•~d 
only be wllllng, ri:41dy and able to execute ~nd 4;omply with this A9rcC?mcnt. 
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AR11CLE 3 

ffE!CT OF AG.R£:EMENJ 

3. l By executing lhe Agn~2mcnt, lho Unlon(s) and Olr.trict agre~ to bQ bo~ind by £>n<:h 
t1nd all of the! provisions of the Agreement. 

3.i By ac:r;:eptlng the awi!rd of a construction contr<11;t ro, the Pro}t.>ct, whether as 
contractor or subcontractor, the Conttactor/Employer(s) agrees to be bound by each 
and every provl~lon of the Agraerncmt and agrees that it will evidence Its acceptance 
nrlor to the commencem~nt ot work by executing th~ Agr-.ement To 8~ Bound In 
the form attached hereto as Addendum A. 

3. 3 At u,e UO\~ l11,1t &ny C.Mtr.;ctor/Employer(s) Mtcrs into a subcontract with any 
subcontractor providing for th~ performance of a construction contract, the 
Comractor/Employcr(s) shall provlclo .J copy of th1i. Agr~ement to ~lei subcontrc)ctor 
ond shell r·eqt,lrC! the subcontractor as a part of clCCCJltlng an award or a construction 
sut)contract lo egr(?e in wrilfng \Q be bound by t~ach and ev~,-y provision of thl!. 
Agreement prior to the c:ommtJm:ement or work. The oblll)1ltions of a 
Contr<:1ctor/1.lmproyer(s} may nor be evaded by sub<:ontracting. 

3.4 Each Contracto,/Emplo',·er(s) shall giv~ written notice- lO thc Umon(s) of any 
subcontract Involving the performance of work <:11vcred by this Agreement within 
either seven (7) days of cntt!ring such subcontn:1cl or before such 
C:ontrnctor/t:mploycr(s) commences work on the Project, whichever occurs first. 
S\1ch notice shall l.peclfy the ni\me, address, phone number, and the Callforrila State 
uccn~ Bcatd liC(-"'SI? number of the Cootractor/Ernployer{s). Written r,ouce at a Pre
Job Conference sh,111 be deemed written not1c~ under this ptov,i:1on for tho,e 
Contractor/EmploytH(s) listed and pr1?~ont at the Pre-Job only. 

3.5 Thu provisions of ttil~ i\greemcrnt. 1ncludlng MLA's, shilll i\pply to tha work covered by 
lhls Agreement, notwithstanding tile provision:;, of r1ny other loc11i, nrna Md/or 
M1tlonal agreement,; which may con<hct with or differ from the terms of this 
Agreement. Where a r,ubjact covered by the provii.ionc, or thls Agri.t>ment is ~lso 
covered by a M~. the provisions of tht!> /lgreement shall prevall. Where? a subJect 1s 
cove!red by the provisions of a Ml>'\ ~nd is not covet{.'d by this Agreement, the 
prov1i;lons of the MLA Sil.ill prevail. 

3.6 (a) w,u, regard to any Contracior/Employcr(s) that is ln(Jcµendently signed to any MLA, 
this Pro}cct Labor Agreement shall in no way supcr5ede or prevent the cnforc~mont 
of /lny subcontr<1clin9 clause contain~ 1n such MUI., exc~pt .is specific~lly ~,el rorth in 
subsectior, (o) of th1r. Srotcn :?.6. Any ~uch sutx;ont,acting clause in an Ml.A shall 
remain and be fully enforceable between each crMt uriion ana tt~. 5ignatary 
employcr5, and no provision of this Project Labor A(Jruement shall be lntcrpri?ted 
and/or '1ppllcd In any manner thal would give thl~ Project Labor Agr~~ment 
prcce<11mtl! over s.ul>eo1Hractlng obligations and restr1cU<m~ thal exist betw~en era~ 
union!. ilnd ttlelr respec;llvc signatory employers under an MLA, cxcopt a~ spec;iflcally 
set forth In subsection (b) of this Section 3 .6. 
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(h) If il craft union (hereatter "Aggneved Union") believes th~t ,in assignment of work on 
this Project has been mncle Improperly by a contr.,ctor or sullc:ontractor, even If that 
a!>slgnment was as a rc~ull or another craft union's successful enforcement ct tho:: 
subcontracting cl,11use In its Ml.A, as permitted by sub~ccuon (a) of this Section 3.6, 
the Aggrieved Union mi)y submit ii dilim under the Ju1tsd1ctlonal resolution process 
contained In Article 6 of this NA, and the decision rcnd~n•d 11s part of thilt procc,ss 
shall be enforceable to r~qulrc the contractor or subcontr.ictor lhal made the wotk 
ilS!'>lgnment to assign lNit work prospect:ivcty to the Aggrieved Union. An award 
made to e cratt union under the subcontracting ,::1ausc or its MLA, as permitted 
pursuant to Section 3.6 {a) or this Article, shal l be valld ilntl fully enforceable by that 
cr.:ift union unless it conflicts \'/Ith a jurisdictional <1w~rd m~de pursuant to this 
Agrnement. Tf the awilrd made under lhe MLA contllcts with the J~irisdlctronal ~war(!, 
the awatd of MY dami:lge5 Ur'ld<!r the former shall be r,ull and void ab lnit10. 

ARTIClE 4 

RELATIONS HIP BEJWeEN PARTIES 

4. l lh1s Agrei;!ment shall only be binding on the signatory parties hereto, their 
succe~sors and assigns, ;ind shall not apply to parents, arrll1ales, subsidiaries, or 
oth<1r ventures of My such pi'ltty . 

'Ll f::.lch Contractor/Employer(S} shall alone be liable ancl r~sponslblc for Its own 
mdlvtdll(ll 11cts and conduct and for <1ny brC?-,ch or alleged llreach of tl1i~ Agreement. 
Any allQged breach of this AgrGoroenl by a Contractor/ 11mployiu(s} or MY dispute 
bclwncn the Ur,ion(s) and the Conlractor/Employer(s) respoctlrig cornpllance with 
lh~ tern;s e;! this Agreement, slrnll not aficct the tights, llabihll~s, obligations and 
duucs betwC!en the signatory Un1on(s) ,ind each other Contr~ctor/l;mployer(sl, party 
lo tl1is .A9reement. 

4.3 It 1i; mutuillly agroed by the partil!S that iJnY liability of a Union(~) shall be several 
and not IOHlt , My al1egod breach of thh, Agrt.!ement by a .signatory lJnlc,n(~) shilll not 
ilffoct the rlglits, tlabllities, obllgat,ons and duties belwee,, the 
Contrilclor/E:.mployar(s) and tho orhcr Urilon(s) party to t111s Agreement. 

4.4 It 1r. recognized by the parties to this Agrcr-imcnt that the Contrnclor/fn1ployer(s) 
3re acting only on behalf c;1r said Contractor/t:mployi;!r(s), .ind ~Id 
Cootwc:tor/1:mployer(s) have no i'uthority, either expressed, Hnplicd, aclual, 
apparenl or O$tcnslblc, to speak for or b,nd the District. 

ARTICLE 5 

NO SJRIKeS · NO LOCKOUTS 

S.1 The Union(5}, District and Contr<1Ctor/fmploycr(s) covered by the Agreement agrae 
that (Qr thQ dur,1tfon of the Project: 

5.1. l There shall be no strikes, sympathy !.itnk<?s, work stoppn9cs, pli:kotlr"IQ, hand 
billing 01 otherwise advising thij public that a la\:IQr dl:;pute cxlst5, or 
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~lowdowns of any kind, for any reasori. by lht! Unlon{s) or employees 
employed on the ProJect. at the job site of the Project because or a dispute on 
lhE' Project or on any olh(!r Oistritt constn,Cllon PfOJects otherwise- ~xempted 
or e>1,epted under Art1cl(! 2 from this Agr<?cmcnt. 

S.l , 2 /\S to employees employed on the ProJ!:!cl, n1crc shall be no lockout or i>ny 
kind by a Contractor/Employer{s} covered by the Agreement, 

5.1.3 tr a master collutllve bargaining agreement expires beforl;' the 
Co11tractor/Employer(s) completes the performance or the Construction 
Con\rilc\ and the Unlon(s) or Contr~ctor/f.mployer(s.) gives notice of demands 
for cl Ol!w or modified f!H!l~let coflect1ve ba,galning agreement, the UnjQn(s) 
3~rt!cs th.lit It wlll not j,;t,lke on worlc covered under this .6.greement arid the 
Unior,(s) and the Conlractor/Employer(s) a9ree that the expired rnaster 
coltcctive bc>rga1n1n9 agreement shal l continue in full force and eHl'!ct for work 
covered under thi$ Agreement until a new or modified mastor collective 
bc1r{l(\lnlng agraement ls reache<l. If the new or mocllned mastar colleclive 
b;ngalnlng agreement provlde> that any tern1s ur the master collect,ve 
bi,r9a1nlng agreeme"t r;ha11 be retroactive, the CMtractor/Employer(s) agrees 
to comply with any retroact1vt! tem,:; of the new or modified master collective 
bargaining agreemont which ..,,e appficable to employees who were employed 
on the projects during the rnlcrim, with r~lroactivc payment due within seven 
(7) days of the effective dt1le of the modified Maste.r Agreement. 

5.1.4 Withholdin9 employees for failure of a Contractor/Employer( s) to 
lendN timely Trust Fund(s.) contributions as required In accordance with 
Art1dc 16 c,nd/or for failure lo ltmcly meet Its w~kly p;.,yroll Is not a vlolt1llon 
or this Arttde 5: howev~r. the Union(5} !'.1'!>11 !)1Ve the aHcctcd 
Contractcir/F:mp!oyer(sl and the District vmttcn notice seventy two {12) hours 
prioe to the w1thho'ding of employees when re1,eated failure to tender lnJst 
Fund{s} contributions has occmrcd. There shall be rorty-eight (48) hours· 
notice whim repeated failure to meel weekly pa"yroll has occurred, or Wtll!h 

paychecks are determined i.ci be nonnegollable by e flnl!lnclal 1n~tllut1on 
nornlblly recognized to honor !iuch paychecks., for purposes of this sec:llon, 
rcpeatqd rallure means failure to meet payroll obllgallons on at lm1st '
sepc,rate occasions. Unlon(s) &hall stop wlthhold109 employe~ within 24 
hours of Contractor/Employer turin9 its <::cnlribut100 ot paycheck violations. 

Should c1 contrac;:tar/Emproyer{s) performing work on this Projact I.I~ 
delinquent 1n the payment or Trust Furid{!i) contributions fequired under this 
Agreement, lhc Unloo{s} may request that the gencrnl 
Contrac:tcr/1:mployer{s) issue Joint checks µay,1ble to the 
Contractor/1:mployer{s} and tile llpp,oprlate employee lJ1metit Tru~l Fund{s). 
oo betialf of the cmployee(s) until such delinquencies arc satisfied . Any Trusl 
Fund(s) ,1a1m1ng that a Contractor/1:mployer{s) if. delinquent tn its f,ingc 
benefit conlrlbvtions to thr. TrtJ'St f1ind(s} will provld~ written notice or the 
alleged d!!l1nquer.cy to the aHer.:tC!d Contractor/Employer(s). with copies to thu 
General Contractor/Employer(s) und \he District. The notice will indicate the 
amount or ,kllnquency asserted ijlld the [)€r1od that the dclu1quency covers . 
I\ Is agreed, however, with respt'l<:l to Contractor/1:mr>loyur(s) delinquent In 
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trust or t;,enefll c;onlrlbullon payments, that 110Lhlng in this Agreement shall 
Mfect remedies BV.)ilal,le under the MLAs. If the General 
Contractor/Employer{s} Is dellnquenl In Ltie payment or Trust Fund(i'>} 
comributlons for covered wor1c performed on l his project, the Generol 
Contractor/Emp1oyer(s) agree; that the affected Trust Fund(s) may place lhe 
District on notlcc or such dclinqucnclcs and the General 
Contractor/Emproyer(s) further agrees that the District may wilhhOld 
payment, in whole or 1n part. until the delinquency Is satisri~ti. Jf the 
delinquency remall'IS unsatisfied for mor~ thafl 30·day!., District sh~II be 
authorized to issue Joint ched;s to the General Contractor/Employer(s) and 
the Trust Fund(s), on behi,lf of the affected employee(!;). This withhold 
and/or joint check 1ssu.111ce llhall be the only remedy ovoll.ible to either thQ 
Unlon(s) or 'Trust FuncJ(s) under this Agreement. The aggrieved Union(s) or 
Trust fund(s) herein ogre~ not file a stop payment notice pursuant to Clvll 
Code section 8100 et !il.,q., unless the District f.a,ls to withhold payment or 
lssu(l joint checks as $pc,1r1ed herein, provided, hQwcvcr, that the District 
shell have 30 additional doys from the delinquency wllhhold to process the 
Jolril checlt v1arrants . 

5. 1.5 lf the District contends that any Union has violated this Article, ,t wrn 
noOfy in writing (lncl~rdiru, email) the Secrl!lary- Treasurer/Business 
Manager/Senior E,cccutwc or th~ Council and th~ Senior Execut,ve or the 
Union, setting forth tl1e ficrs allcoed to violate the Article, prior lo instituting 
th~ (!Xpeditcd arbitration procedure! sf::!t forth below. Tht: Council will 
lrnrl1ediateiy use 1115/h(>r best efforts to cause the cessation or any vlotatlon of 
th1$ Article, Including the release of any Improperly filed stop payment notice. 
Tho leadership or the Union will lmm~iat~ly notify the mombe!rship r;ir its 
oblig~llons under this Article. 

S.2 l;~!J:d Arbitration : Any party to this Agreement s.hal! 1nst1tute the rollow,ng 
procedure, prior to initiating any other act,oi\ at law or equity, whcn a breach of this 
Artlclo Is all~gt!d to have occurred : 

5.2 . J A parly Invoking this procedure shall notify B<>b Hirsch, as the permanent 
Arbitrator, or, Barry Winograd, os t'1e alternate Arbltr,,tor under this 
rrocedure. ln the ev~nt thi1t lllu permanent Arbitrator is un3vallable al any 
lli11i:, ll1e alternate will be contacted. If neither is av.),l~bll•, then a scleclion 
shall be made from tht:! list or Arbltr11tori; in Article 11.2.2, Step 5. Notice to 
th~ Ar1>1tralor shall be by the mos\ expoo1tious m~ans a1,1allablt.1, w1lh notices 
b·; filcsimile, email or telephone to the District and the p.uty 11l!egcd to be in 
\/1oloJt•on. ii5nd to the Council and mvotved local Urnon(S) rl a Unlon(s) is 
alle9c<l lo b~ In violation. 

5.2 .2 Upon receipt of said notice, the District will contact th~ des.lgnatc!d Arbitrator 
named at>ovei or his alternate who will .;tttempt to convene i'I h~ar,ng within 
tw,rnty •lour (2'1) hours tr ll l!i r.ootcndC'd U1at the violation still cxltits . 
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5.2 .3 The Arbitrator shall notify the partles by facsimile, email or telephone of the 
place and time tor the hearing . Said hearln{I 5ti;;,1' be c:ompleted in one 
session, whl~h. W•lh c1pr,roprlate recesses at the Arbitrator's discretion, sh.ill 
not exceed twenty-four (24} hours unles~ otl1crwlse agreed upon by rill 
parties. A fallurt? o( ;:iny p;irty to attend sa10 heanngs shall not delay the 
hearing of evidence or the lssuanc€: of ari ,"IW.)rc, by the Arbitrator. 

S. ?. .4 The sole issue at LM hcann9 shall be whether or not .'.S vloliltion of Article S, 
Section 5. l of the Agreement hilS occurred . The Arbitriltor shall have no 
authority to consider .iny matter of justification, explanation or mitigation or 
such viol~tion or to awMd damages, which i:;sue I:; rus~rved for court 
rrocer:dlngs, If any, The <lW.Jrd shall be issued In writing within three (3} 
hours after the <;lose of the hearing, and mi!y be l~f.ued w1thout a written 
opinion. If any party do:;lre~ a written opinion, one shall bu issued within 
fifteen (lS) days, but lls Issuance shall not delay compllance with or 
enforcement or lhr: award . l'h~ Arbltrator may ord~r cessotlon of the violallon 
of this Article and other .ipproprl.lt~ relief .ind such iJWMd ~hilll be served on 
ilfl DMtic.s by nand or ccnllied m3II upon issuance . Should o p,1rty found In 
violation of this Article fail to comply with an Arbitrator's av,ard to cease tr,e 
11iofat,on, the p.my in v;oiatlon shafl pay to the arfe{;tcd party as fi(lu ldated 
damages the sum of ten thousand doH.:irs ($10,000.00) p{lr !>hlft for which It 
r.,1red to comply, or portion tllereor, until such v,olatlon Is ceased. The 
Arbitrator shall retain Jurl~dlc:1.lon to resolve any dl~pule~ ri.:g-1rding the 
11quldc1tcd damages claimed und~r this s(!ctlon. 

5. 7..5 SHch ciw11rd mily be e(lfoi·ced by <1ny Court of comp!!h.!nl Jurl~cllctlon upon tha 
riling of this Agreement Md all olht!r rel~vant document~ referred lo c'lbove in 
Lht:! rollowlng manner. Written notica of the filing of !.uch cnforcerrent 
proceedings shall be given to \h~ other party . ln ti,e prlX'c~M lng to obtain a 
t(!mPOr~ry order enforcing tt1c Atbltr<1tor'!> .iword a$ 1sswed under Section 
5.2 A or this Article, au PMlll!S waive the right to a heMH'ICJ and ugree thc1l 
s.ich proceeding:: may be ex p.-:ir(c. Such agreement do<!s not waive any 
p.1rty'i; right to participate 1n 3 h(>,Hing for a final order or enfo<cem,mt. Toe 
(1)l1rt':; order or orders ~nforc lng the Ar-bitr.itor's award r.h.111 lJe st!rved on a11 
PMtles by hc:1nd Oi delivered by certified mall. 

S. 2 .6 Any rlghts erected by slatutu or law govllrni ng arblt r~Hlon proceedings. 
1ncon5btent with the above procedure, or wl1Jch lnterferu willi <.:vmpllance, 
~rt?- w,1ived by the parties. 

5.2.7 The r.:1:s .ind expenses of the Arbitrntor stlc1lt be d,videcl equally b0twe(!n (he party 
,nsl!tutln-g tho Mtm, .i!io1) pruceeolngi. ptov,d~d 111 this Article and tile party nllr.gi;>d to be in 
breach of its obhgal1on unda: this Articfu. 

ARTICLE (i 

WORK ASSIGNMENTS ANO JURISPICJIONAl DISf!JIES 

6.1 The asslonnwnl of Covered Work wlll be solcty the re!iporl$1blllly of the 
Contractol'/1:mployer( s) performing thP. work involved; .:,nd such work ,1ss19nmenls 
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will be In accordance wtttl ttw Plan for the Selllemcnt of Jurisd1cllonal Disputes In the 
Construc::tion Industry (U1c "Plan~) or any succe~sor PIM. 

6.1. All jurisdidlonal disputes on this Project between or 1irnong the Union(s) end the 
Contractor/cmployer{s), ptirtics to this Agreement, ~hall be settled and adjusted 
;,i;c;:ordmg to the present Plan er.t.Jbl1shed by the au,ldmg oncf Construction Tr~dcs 
Department, or any other plan or method of procedure th.it may be adopted In lho 
future by the Building and Construction Trades Daparlm~nt . Dcdsions rendered 
~hi>II be final, binding and corH'lus111e on tl'le Contractor/Employer(s) and Unlon(s) 
parties to this Agreement. 

6.2. 1 If a dispute arising under this Article involves the NorU1~rn California 
Carpenters Regioni,1 Council or any of Its subordln.ile bociic~. an Arbitrator 
shall be chosen by the procedures specified In Arllde V, Section S, of the Plan 
from a list composed of John Kagel. Thomas A1'1gero, Robert Hirsch, and 
Thomas Pagan, and th<i Arb,trator's hearing on the dlspLJte shsll be held at 
the omces of the Cl'lifornio State Bullcf•ng and Construction ltade-; Council In 
S~crsmento, California, w,thin 14 days of the selechOl'I of the Arbitrator. All 
other procedures sh.}11 be as spectfied in the Pian. 

6.3 All jurisd1cuonal disputes shllll b~ resolved without the ouurrt10<:c of any strike, work 
stoppa~1e, or stow·cown or cmv nature, clod the Contrllctor/Employer(s)' assrgnment 
shall l>e adhered to until thC! dispute Is resolved. Irtdlviduc1iS v1ol11tlng this Section 
shall be .subject to immediate, tfisdrnr~e. 

6.4 Each Contractor/Employer(s) !>h,~11 contluct a Pre-Job Conferenc~ lif;U1 th.e Council 
ptlor to commencing Covered Work. The Primary Employer and the District will ll~ 
odvi~~d ,n advance of all such conferences and may partlcipale II they wish. Pre-job 
confe,rnncQs ror diffMent Contractor/Employer(s) may be held together. 

ARTICLE 7 

PRE-JOB CONFERENCES 
7,1 Prior to the commencement or any Project Work1 the Prime Employer ~;hall notify the 

Council of th~ need to convene a preconstructlon conference. SllCh conference shall 
be held In a timely manner & minlrnum of r,even (7) days prior to the commencem~nt 
of each and ovcry construction phase or construction contract for the Project The 
prec;:Qnstruc:11i;,n conrerence ~hall be con~i.u;ted by the Council and held r,t ;i lc;,c:ation 
seloctcd by tho Council. Such preconstruWon conference shall be attended by 21 
r\?prei;enlcU1ve e<'lch from the participating Conttactor(s) .ind Unlo11(s) .:tnd the P1ime 
Employer . 

7 .2 All Contmctor(s} at all tiers that are reqlllrecl ta pc,rtlcipate in the pre~cnstructlon 
conference st11111 be prepared to make CrMl ,1s,;19nmC?nts of work and to ul!icuss in 
detail all issu~s thrit may Impact or are rclevc1nt to the particular construction work 
being performed and shall Include, but not be Hmltcd to, the informal1011 a~ ~et forth 
below. 
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(cl) A listing of each Contractor(s)'s scope of work, Including the estimated !'.tart 
and c.omplellon <Jatos; 

(li) A listing of all sub-conlroclors performing work under lhe direction or each 
Contractor(s) participating 10 the prcconstruction conrerenc:e: 

(c) Tho estimcited number of craft workers required to perform the work; 
(d) A copy of the signed L(.'tter of Assent for each Con\r~ctor(s); 
~u) A llsting of all Sole Oper..,tors performing work on the Proj(!c.t and subject to 

Article 13.2 of this AgrtHiment. 

7.3 Rc11lew Meetings - In order lo (.'nsore the terms of this Agreement .ire being fulfilled 
and all concerns perta ining to \he Prime Contractor(s), the Union(s), and the 
Conlrador(s) are oddrasscd, the Prime Contrector(s), Gf~noral Colllractor(s) and 
Sccn:ilary-Treasurer of the Council or designated represcnt~llvos thereof ~hall meet 
on a periodic b"sls during lhe Lf.'m1 or c;onstruuion. 

ARTICLE 8 

H6ttACEMEN,LRIGJtrS 
8 . .1 Con~i!itent with the Ml.As, the Contractor/Employer(s) $hall retoln full and exdus1ve 

authori\';' for the managt!ment o( lhclr operations, including Urn right to direct their 
work force 11'1 thelr sole cJi5eret1on. No 1'1Jles, wstoms or practices shall be permitted 
or obscr11ed which limit or restrict production, or limit or rn!itrlct the working efforl1> 
or urnploveijs except tl,at lawful manning provision~ in u,c MLA !ihall be recognized. 

ARTICLE 9 

WQBKRULES 
9.1 Work rulC'!- shall apply as ~et forth m the applicable MLA 

ARTICLE 10 

JOINT ADMit0$JRAJl~J! COMMffiEE 

10. 1 The part le!. lo this Agreem(!nt shall c.-stal>Ji!>h a four (4) person Joint Administrative 
Comrrmtt?ci. This Committee shall be comprised of two (2) raprciwntatlvcs select~d 
by lhe District and two (2) represeliU:1\1vcs sctcctcd by the Councll, lhc District and 
the Count1I shall deslgnat~ alternal~!i who ~hall serve in the absence or designated 
repr~sen\cllwcs. for 1tny purpoS-O contemplated by th!S Agreumunt. 'l'he Joint 
Adminlstrat,vc Committee shall meet qu."utcrly, or at the reque~t ol (Hther Party lo 
this A9rccmc11t to rev1f!w the 1mplementat,on or the Agreement ~nd th<.' pr09ress of 
the ProJe<.l$. tt :;hall be the respons.1bi11ty of the Coordinator to coiw«!1\<! and racllitate 
the quarterly meeting$ .:ind any other meet,ngl> rnquested by the Parties. 

10.2 The Joint Admtnlstratlve Commiltco shall appoint a Joint A<Jmlnis\ratlve 
SubcornmlUcc consisting of one f)jstrlct representative ilncl one Union(s) 
representalive for the purpose of convcmlng lo confer in an atlempt lo resolve a 
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gricvanw thal has be~n f1ll'd consistent with Article 11 . Any quest•on regarding the 
mean1n9, interpretation, or 11ppllcation or th~ provls10f\!i of thi~ Agreement shall be
reforr~ directly to the Joint Acmmlstrative Subcomm,ttee for resolution. The Joint 
A.dmlnl~trative Subcomm1ttcc sha!I meet as required to r~olvc? orievnnces by 
majority vot<! with such re.solutions to be? final and binding on all signatories or the 
A9rcom1mt. A failure of any pc1 rt y or pdrlles to attend said hearing shall not delay 
the hoar,ng or evidence or Issuance of an .:iward by the Joint Administrative 
Subcommitte(!, If such award Is made by a majority vote, and the h~ar1ng shall 
procel!d ex partc. If the subcommltt~ l.i um1bl.! to resolve the grlc>vanco, lhe 
gnevonte rnoy be referred ln ~ccordanc.e with Step 4 of Article 11 . 

ARTICLE 11 

GRJCYANCE PBQCEQUAE 
11.1 All dlsp11t<cJs tMternlng the !rlferpriilatlon and/or applle21tloh or this Agreeme11t which 

do not fall within the Article 5, No Strikes - No Lockouts procedure or Article 6, Worl< 
Assignments i)nd lurisdicttcnal Dl~put'Js shall be gQverncd by the following grievance 
and arb1lr<1t1011 procedure. 

Em,,DIQVeC GtiCv,lOces: All disputes involving dlsc1pl1ne and/or discharge of emplo'(eQs 
working on the Project shall b~ resolved through lhc 9t1evaoc:e and orblltalion 
prtwlslon contained In the MLA rot the craft of the affected employee. No en\ployee 
working on lh<~ Project shall be ~ls<:1pllned or dismissed without just cause. 

1 t .J. Grievances ltcHween tne parties regarding lnterpretotlon and/or application or t1,1s 
Agreement sl1all be pursued according to the followiny provj~ions: 

11.2.1 A gnevMce shall be consl<Jtmid nuU and void tf not brought to the attonl1on or 
the r.iarty against whom me 9rievilnce is filed within ten ( 10) working d.1y5 
after the grievance Is alleged to have occurred bul 1n no event more than 
thirty (30) d,:,ys arter the charging party became .lWafa of the event 91vi1,9 
rise to the dis.pute. 

11.2.2 Grievances between the parties rG9ardlng pro\llsions of lhls Agreement sMII 
be seltl~d or otherwise re!-olvt!d according to tM followinQ Steps Ml.I 
provision~ : 

Steo l : A represental1vl! of the grievant ;,nd the part'{ against wt1orn 
the grievance is tiled shall meet and attempt to resolve the grievance_ 

Step 2: In the event the m.ilter remains tmrcsolved In Step l above, 
wl\hin five (5} working days, tile grtevonce shall be reduced to writing 
aml may then be referred by the grieving pattv to the other party ror 
discussion and resolutlon. 

Step 3: In the event th,11 th~ rcprcsentat1yes are? unable to resolve th~ 
d,sput" within the five <~> wor1m19 days after l\s referral to Step 2, 
either 1nv1;1lved party may ~ulirrilt ~he dispu{e w,thm five (5) work1rl':) 
day~ to the JCllnt Administrative Subc:ommlttee establlshed In Secuoo 
10.2. The Joint Admlni!.lrallve Subcommittee shall mo.et within fivo (S) 
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working day!> after such referral (or 5uch longer ltme as is mutually 
agreed upon by the representatives on the Joint Admlnls.mnl't'a 
Subcommittee) to confer In an i'ttempt to re~olve the grievance. If a 
Unlon(s} I~ p;trly lo the grievance. regardless or which party has 
init,ated the grievance proceeding, prior to the meeting of the Joint 
Administrative Subcommittee, the Un,on(s) shall notify its 
International Union R.epresentatlve(s). which shall advise both parties 
if it intends on p~rticip;1tir.g in the rn-0alln9 . lhP, participation by lhe 
International UnJon Representative in this Step J meeting shall not 
delay the time set hen1in for tha meeting, unluss otherwise mutuallv 
agreed by the P<!Jrtles. ti the dispute 1'5 not resolved by the Joint 
Administrative Subcommittee, It mey be referred within five (5) 
wcrlcing days by either party to Step 4 , 

At the time a grievance Is submitted under this Agreement or any 
MLA, the Union(~) rlc1y reque.st that the District withhold and retain an 
arno~nt rrom whal ts due and owing to the Contractor/Employer(s) 
against whom lhe 9rl(!vance is filed , sulflc:1ent lo cover the c:amages 
alleged in the griev.snc:e, should the Union{fi) pr~vi)il. 

The amount sllall be retained by the District tmtll such time as the 
underlying grievance giving ri$e tc; the retenllon Is withdrawn, settled, 
or otherwise resolved, and th!! retained amount ~hall be paid to 
whomever the parties to the gt1evance shall cteclde, or lo whomever 
an Arbitrator sholl so order. 

Step 4 : Jn the event llw matter remains unresolved In Step 3, either 
Party may r~uest. within nve {5) working Clays, that the dispute be 
submitted to arbitration. The time limits set out in th i!, procedure may, 
upon mutual agreemcrnt, be Nrtcnded. Any requi?r.l for arbitration, 
,equest for extension or t101c limits. and agreement to extend suc;h 
time hmits shall be In wr1lln9 . 

Step 5: Toe Parties ,:ujrce that the Arbitrator who will hear the 
grievance shall be sel~c.ted from the following: Wll lml'll Riker, Robert 
Hirsch, and Barry WlnogrcJd , The parties sh.ill flip a coin to determine 
who shall strike lhe first name and shall then altern,ltely strike names 
rmm the list and the ltist r~millning name ~hitll be Lhc ncutrill third 
pony Arbltr,:1tor who shotl resorve the dispute In a llnc1I .-i11d binding 
manner. Should a Party to the procedure fail or refuse to participate 
In the hec:nng, 1f the Arbitrator determines that prOPN notice of the 
hear11,g has been given, s.a1d het1r1ng shall proc~a to ~ oefttult c1ward. 
The ArbiWJtOr's iJ\•,ard s11all oo final and blnd1n9 on illl Pafti~s to the 
arbitration. The costs of the t1rbltrat1on, inch1d1ng the Arbitrator's fee 
,0ncl elCpanses, shal l b" b-Orno eCW.Jlly by the Part ies. Tht, Arbitrator's 
decision shall be confined to the quest1on(s) posr;id by the <JrlENilnce 
Md the Arbitrator shall not h.:ivc authority to modlfV amend, all!!r, add 
to, or subtract from, any provisions or this Agreeme nt. 
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11,3 Gfie11anrns between a Union(>) and o Unlon(s)' signnlory Contractor/Emploi;er(s) 
ln11olvmg Interpretation or apphc.Jtlon of the MLA shall be govQmed by thf:I gr1ey;:inca 
procoovras conu,ined in lhe Ml.A. 

ARTICLE 12 

UNJQN RECOGNITION AND BEPRl!Sl!NTATION 
12.1 The Contrac:tor/E:rnployer(s.) recognt:ze the Union(s) s19natory hereto as thl' sole and 

exclusive coll~ive bl!rgaining represen tatives for .,11 craft. employees on th, ProJect. 

12.2 fhe Cootr1Jctor/Employer(s) Sh411 rC?quire all employcc5 who work on a Construction 
Contract on or before eight days or c.:on.secutive or cuml1lat1ve employment on the 
Proje(;t to c;ornply with the i'pplic4'ble UnJon{5)' security prnvlstons, .(:Ind to 01alnt11in 
compliance for the period of time they are ~rforming work on the Project, which 
requirement shall be satisfied uy the tendering of periodic dues and fees llnCformly 
required lo lhe extent allowed by law. Further1 thert Is nothing In this Ag1eement 
thot wou1~ prvv11ol non-vnion cn,ployees from joining \hEi uri,on(s). 

12.3 Authotizeo repre$entativcs of Che Union(~) shall have i>Ccess tc the site al all ttmes. 
Such reprcsenlallves shall comply wllh reci~nnble visitor !,,irety and sccu,lty rules 
establlsluid for the ProJe<:t. 

ARTICLE 13 

REfEBBAL eBQCEM 

lJ , Toe Union(s) stiill l be the primary source of all craft labor employed on th~ ProJ~ct. 
Howe·,er, in the e-vent th11t an Oaklafld Certified Local Buslnef.t. Contractor has its own c:cre 
worl<force, or a non-Locai Contractor/Employer has Oakland Rt'sldents on Its own core 
worlcfo.-c:e, (cottect lvely "Core !:mptoyeesu) the followil'1g provision,; shall apply, consistent 
with the MLA f1lrlng hall provisions: 

A. comractor/Employeri, with .QakJand Res1rt.im.u~m121pyee5 m;,v rt:Htu~sl b')I name, and the 
Un,on(i.) shall honor, r11ferrill of persons who have applied to \hi.' local union for PtOjl'ct 
work <'Ind who demcn.,;\rate th!! rouo,,..Jng qui\hficalions: 

13 , 1.1 t)OSSP.SS .iny ltcense and/or cert1f1caUons required by stc'.lt!! or fed~ral law tor 
the ProJcc:l work to be performed; 

13, 1.l have worked a total or at lea!;;t orm thousGnd five hLtnd red { 1 SOO) hour!i In the: 
construcllon craft during the prior tt,ree (3) years ; 

13 . l .4 were on the C.ontractor.;' active payroll for al lea~t :.•'Xty (60} out or one 
hundreO forty ( 140) days lhe Contractor was act1v<:Jy performing work pr,or 
to the cont rac t award; 
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13. J.5 have the abillty to perform safely the basi, runttlofls of tt,e appllcal>le trade; 
"nd 

13.1.G be an Oakland Rcsltlt?nt .it least s;x month!> prior to the award or th~ contract 
ror which they are being dispatched. 

B. Oakland CerUfi<?d Small Local Contractors may ri?quesl by name, and the Unlon{s) sh~ll 
honor, referral of persons who hi!lve appll~ to tM local union for Project work ,md wl10 
demonstrate the following quallf1cat,ons: 

13.1 .6 possess any license and/or certifications; rcq;.1lred by ~tate or federal I.Jw for 
the Project work to be perrormed; 

13.1. 7 have worked a total of at least five h11ndred ( 500) hours in the construction 
craft during the prior three ( 3) years; 

13. 1.8 were on tile Contracto,i.' £)Ctlve payroll for at least rorty·llve (45) out or the 
one htmdred forty (140) calendar days prior to the contract awclr~.; i.lnd 

13.:i. .9 h;,11e the ab,lity to perform !;i,felv the bc1sic functions or the appl1,ab1c trade. 

1.3. 2 A Sole Operator, as defined in lhls Agreement undeir st~ction 1.10, self·pertorming 
work on a cov\lred ProJec:t shall not be requ1te<l to requ1.1st dispatch frorn the union 
h.>11 with j,1risd1ction over the Sole Operator's work. However, If the Sole Operator 
hires any 11rldi\lon.:1I employees suf.>sl;!cJU1;!11l lo starting work t)t1 a c:overed Projcd, the 
Sole Operntor WIii be treated as tM core employee and any subsequent omploye\!(s~ 
will be d lspiltchcd from the h1r1n9 hi\11. Before hiring an employee(s) on the Pro;oct, 
the Sole Opcr.itt>r must request p~rmission from the l/\C through the Coorcliri;itor 
.ind provide ~Yl<lence of compliance wilh ClSB i:lnd Workers .Compens.iU<>n 
requirements. FQr purpes~ of thu. Agreement Truc'klng Sole Operators will be 
t~ated as the core employee, but must neverthf;!l~s btt disp.it<:hed from tho h,t,ng 
hall, will be e1Cempt from trust fund obllgat,ons but must pay representational tc~s. 
All Sole oper~lon,, Including truckers, must s[gn this Agr1?mne11t's L4!tter of Assldnt 
prior to starting work on a covered Project 

13.3 The Union wlll first refer to such Loe.J i or Non-local ContrcJcl or/Emptoyer(s)one 
employee from the hiring hall out-or- work Jlst for each affocted craft and w,11 1hcrn 
refer one of the Core Ernploye.i,s .,.,.hCI meet the listed qual!ficalions. This referral 
process shall be repeated until such Contractor/Employer's crew requirement~ .:ire 
met o, unnl such Contractor has hired five (5} Core workers, whichevi:!r occurs 
first. Tocreaf\t!r, all cld'd ltional employees In the affe(te-d trade or craft shall he 
h[red exctuslv(!ly from the hiring hall oul·of·work llst(s}. l'.:mp!oyees shalt be ta1d 
off in the si,mo one-for•one mannr:r In th~ Inverse orde1 of their hiring. r-or the 
duration of the Conlr,1ctors' wor'< the rallo shall be malnl.ilr1ed and when tho 
Contractors' workrorce i$ reduced, Employer.>S shall be 1,liO off ,n the same ratio Qf 
,ore employee,;; \I) hiring h,1111 referrals as was appllfl'd in lt'te 1n1t1a1 h1rin9 , 
Contractors s,gna\ory to a Locol, Reglonill. ;,nd/or N~tional collec.tive bargaining 
agreemenl(s} with Signatory Umon(s) heretG shall be bound to use th!!. hiring hqll 
provlslo11$ cor,talMd in the relevl!lnl MlA of the affected Umo11(!:) , and nothing In 
the referral rrov1s1oos of th is Agreement shall be construed to supersede lht! local 
hiring htlll [)rovLs1oris of the Ml.As as tl1cy relate to such Contractors. 

OUSO PLA, paiie l i' 

Exhibit H to Facilities Lease 
Madison Park Academy Expansion Project 

Page H 19 



13.'1 All Contractors shall be b<>und by and utilize th<! reg,stralion rac:ilit,es. and referral 
systems established or outhonzed by the Sign.itory Unlon(s) so long as such 
procedures are in compliance with appUcabl~ federal. state or local law. The 
C<mtrar.t<>t shall have the right to determlni.i the competency or all employees and 
may r<iJoct any referral ro, any reason, provided tMt the Contractor compiles with 
Articlo 22, Non-Discrimination, and In accord~nce with th~ appllcabla MLA, 

13.S In accordante With the M<>~tur Labor A~ree,ru~nt Md in the event thBt referral 
faclhties maintained by the U111on(~) are unable, dl-sp,te good faith efforts, to fJII the 
reQucst of a Contractor fer employees within a forty·clghl (48) hour pc,lod after 
such rt'!qut!st Is made by the Contr.lctor, Saturdays, Sondays and Holidays '1><cluded, 
the Contractor sllall be free to obtain work person~ r,om any source ("'Alternative 
Employci~s·). Upon hiring Altematlve Employees, the Contractor shall immedlalely 
notify the appropriate Union(s) of the name and address of tho Altcrnallve 
Employees hfrcd, which AltcrnaUw En,ployeei; ,hall be bound by the provlslcms or 
this Articlo and the Unlon{s)' hirinij hall rules. 

13,6 The Unron(s) will ex~rt their utmo:;l cffotls to recN1t sufri<:ient numbers of skilled 
era~ persons to fulfill tM rcquircrni?l'1t~ of the Contrcittors. The parties to this 
Agreement J\JPPQrt the development or Increased nurnbcrs or skilled con5,truc:lion 
wortcers from the Residents or Oakl,;,nd / District to mc..~l the neads of the ProJect 
:,nd the roqulr~meot~ of the Industry generally. .Ac::cordin9ly, contingent lipon 
request by tho Contractor, tht Unions agree to encouraoc 1hc referral and ullll,aUon 
of Resld1:1nl"l, M journeyman Md apprentli:es M the Project and the ~ntrllrltt of 
itesldenl:. lnlo ilpprenticeships and training programs, as long as such Resid~l'ts 
posse.ss t11<: rcQuisite skills amt qu:i11t1cat1ons. 

ARTICLE 14 

LQ'6L HIRING 
14.1 7he Parties agre~ to achieve lhe htclu!llon or OUSO graduall~s and Oakland Res1donts 

In lhe ernployoif.!llt and apprenticeship opportunities created by lhe Covered Work, 
which will bo known as the Loc.:il Hir1n9 Program (t..HP) . With day-to·day support 
from the Distrl<:t, the .lolnt Administrative Committee (lAC) rormed pursuant to the 
provisions of Attlr:le 8 ~hall monitor tlic progress of the LI ir• and will serve as \he 
central rorum for r~pres~ntatives or all afrl!cted p~rt111S to exchange ,nrormation ond 
ideas and to advise: the Disrtict staff and ton.sultants conc4:rn1ng the implemcntat1Qn 
and cnforrnmenl of the LHP. 

l4 .2 The parties agree to a goal that for et1ch construction contrc1cl, Residents of the 
District wUI perform up to SO percerll ( 50%) of ell hours worked on all covered 
projects, on a craft· by•craft basts, If such workers are avollablc 1 capable and willing 
to work on the proJect~. t09ether with the! apprentice goi,ls established In Attic!(• l 5, 
below. 

14. 3 Tne Contractors st.all mali:e good fc>tlh cf torts to re.ich th"'st- goars, as d~rlbt)d 1n 
Article 14.4 below and lo reach thvs(: goals tn accordanca with the hiring hall 
procedures llst(?d In lht> Ml.As and th,~ 11rocedures identified In Article l S .4. The 
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Distnct and lhe Unioni; shall make good faith P.ffo~ lo assist the Contractor In 
reaching thi& goal. Jn r:ase5 er alleged non~omplionce, the issue may be initially 
referred to lhe JAC for resolution. Jf the JAC can make no resolution, the 1~ue may 
then be referred to the g rlevance prc,e<iure (JeS(ribeo In Article 11 for a final and 
binding dcterminatron. Fer purposes of resolutton of any dispute arising under this 
Se<:Uon or Article, the Oisttlc:t ~hall be CMsidered ~ f)llrty-ln-interest with full right of 
particlp11llon In the arbltratlon proceeding, 

14.4 In accordance to tt-ie MLA di:;patch procedures, tile contractots must lake, and 
requ,re lhetr subcontracto~ to li!kC, the following good flllth steps LO demonstrate 
that lhey havo rnad~ evety etrort to reach the Loc~I Hiring Goals: 

14.4 . J The Contractors shall atten<J the scheduled pre•job meetm~s 1derit1fied in 
Art4cle 1. At this maettng, the Contracicr must submit written workforce 
projections and projected mtJn ·hours on a crafH>v-craft. bc1sis, i;onsistenl wlth
thCl Contra,tor's bid proposal. In the event the pre·Job meeting is walved, 
the Contractor must submll written workforce projections to th<i Coordinator 
within five {5) days. 

14.4 . .2 Wllhln one week of the 1s!iut1nce of the Notice tc Proceed, the Contractors 
!ihctll meet with the Dl!.lrict to review and ilpprovc the Contractcr's 
complmnce plan for reaching the Local Hirin9 and .,pprcntice Goals, using 1he, 
requited c:omp!ianc~ plan form provided by the D1!>1nct. 

14.4.3 The Contractors shall submit copies of hiring hall dispatch requcs.ts and 
re5ponses to the Coordinator wl\hln ten {10) day~ of Coordinator's rf!quest at 
any polnl dutlng the exflculion of the Project. 

14.4.4 The Corttr.ictors shalt immcd,,>tcly contact tha Dlstr,i;l If a union hiring hall 
disPilt<;hcr, upon request of the Contractor, IS, unable to dispalch loc;al 
Residents. 

14.4.5 The Contractors shall use tile "Name Call/ "Rehire" or other available l11nng 
"all procedures to reach go11ls and shall provide documentation of suth 
naquests lo lhe Coordinator LJPOO r~quest per subsectlo11. 

14.4.6 The Contractors shall use cornmunily based or9ani1a11ons from tJ,e llsl 
approved t,y the District and the Council as a rc$01.m;e for Joc!II l.ibor 
resource'5, 1r (I uoion cannot provide local Residents ;;ii reQuested. 

l4.4 .7 The Contractors shall SPQn.,;G( lac.al Residents i!S df?flned here,n for 
apprentic~~hlp, when possible. 

14.~ .8 lhe Coi,tractots shall maintain records for each R.esloeot of Oakland/DtsWct 
wl,o was rererted but not hired nlon9 with an explar1iltlot1 why the worker wr1:<. 
not hire(1, Upon request, sur;h r~r;ords st1i.lll be made ilv;:,11.,blf.! for review by 
the Distri,t, Coord1riator, anti JAC for the duration of the Coven~'1 Projec;ts. 

14.4.9The Conuacto,!; ~hall document pMt1c1pac1on in any locar employmerit training 
programs and suomit docum~nt<1t1or1 or such to the Coordinator within ten 
(10) days it n.iQuested by Coordinator . 
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14,4, 10 In the event that Local unJons arf unable to fill eny request for local 
employees within forty·C!ight (48) hours after i;uch request Is made by the 
Contractor (Saturdays, Sundclys, and holidays excepted), the Contractor may 
employ Joe.al residents from any other ava ilable source, 1oclud1n9 District 
.,pprenlic:e program graduates and conimunlly·based pre-apprentice 
organizations located within the District. However they must be dispatched 
through the union h;:ills lhrough the dispatch proc~dures outtined In the Mt.As, 

14.S To the ext~nt possible, the Jtart1~r, agree to implement the Local H.rlng Progr;.,m 
while complying with the Dlsltic.l's Loe.al Business progroms for the covered project. 
To the extMt that the Dislnct dC!tC!nnlnes, in its sole dls;cretion, that lhNe is a 
conOlct betw~en the Local Hlnng Pr09ram establl!>hcd In this A,r,reement and the 
D,stnct's Local Business Program, the conflict shall tie rnsolve-d in favor of the Le><al 
Hiring PrQgram on the construction work covered bv this Agreemeflt. 

14.6 For the porposes. of reaching the goal established in thl!i Arllcle, a Contraclor rnay 
quality for ru11 credit tgward the go.ii by employlno ousn Gtaduates Md Oaklahd 
Residents for allier work the Conlroctor Is performing 1n c1ny of the nine Btiy Area 
counties of: Afomeaa . Contra Co!.lil, San Francisco, San Mateo, Santa Clara, M1lrln, 
So!ano, Napa and Sonom;:i. Credit wlll only bi! given fCJr wc;rk performed during the 
life of the Cover~ Project. In ,;,~i:r to receive su,h r;recm, the Contrac;lor must 
subm,t certified payrolls as dotumtntation to the Coordinator. NC> credit for off-site 
work will be 1111ow1:d until the COntrnctor has received approval from the Distml. 

ARTICLE 15 

AePB~~TICES 

1 S.1 . The District and Unions recogn1.c~ the need to maintain continuing support of 
pr~@mS dc~19oed to develop ndeq~iate numners of competent workers in the 
construction Industry, The Dlstrict .ind the Unions agree to provide financial and 
other .11ssistanc:e to enhance and su~tilln such program~ through appropriate ~ources . 
The Contfacl(Jr(!;) will employ opprenticcs in the rcspi:ctlve crafts, which ,11'~ 

performing work on the Covered ProJccl, and within the Jurisdiction of the crafl In 
whfch those appnmHces are working . 

! S.2. S;,ibject to any restrictions co1\lill11~d In law, the Partl~ agree to a ~oal thllt 
apprentice~ wtll perform up to twenty percent (20~;)} of the total craft work hour!> 
The Uniom; agre~ to cc:,operate with !hf Contractor in furnishing apprentice~ a~ 
requested and in e1cc.ordance _to the dlsJ)otch procedures of the MLA~. 

l!U. The parties agree lo a goal that only Odklm1d residents, e!:peclolly Dl~ilfict graduate~ 
~hall be utilize<:! ar, ,1ppri?ntlces. The C.ontruc;lor shall make: good f.lllh ~FfOrt$ to r;:;ach 
th,s gr;,al throtJgh lh~ ut11i1ation of Ml.A hlr Ing hall and apprentice prQcedures and, 
when apprentice!; :ire not available; Contractors shall worlc wllh c:ommunity-bai;ed 
organizations such a~. but not limited to, the Cypress Mandela Tralriing Center and 
the West Oaklano Jobs Resource Center to identify potential apprc-nt1ces. 
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;,. for the purposes of meeting the goals estilbllslH?d In Section 15.2 and tS.3, a 
Contractor moy qutillfy tor up to one·half (l /2) of the goal by employing 
Oakland resld~lit apprentices, especially District gradual~s on non•Covcred 
work the Contractor i5 pe?rformlng at the same time It ls working on Covered 
Project. In order to receive such credit, the con\rilttor must submit requei;l 
for cff-site cred,l illong with suppott1ve documentation sui;h as but not limited 
to certified payroll reports to the coordinator. No credit ror olher worx will be 
allowed until th~ Contractor h!!ls receJVed vmttcn approval from the 
Coordinator. 

b. For the purposes of mtieting the 9oal established in Section 15.2. Dlstrlr;:t 
apprentices hired to pcrrorm Covered Project who t1ave gra(lv.ited and 
become journeypt:!rsons may continue to be counted towards the goal for tl,c 
duration of the Covered Project or until suc:h llrnc ~s they are lald·off In the 
normal course of workar rl!ductlons at the end of th~ contractor's scope of 
work, whichever Is sooner. In order to recelvc such credit, the Contractor 
must submit reque!.t for graduated ai)r,renl1c:e crtdlt along with supp(lrtivc 
documentation sucti as but not limited to certlfu;u1 payroll reports to the 
Coordi11cHor. 

15.4. For (laCh Covered ProJect, a Cont,;,ctot and/or its subcontractors most htre at least 
one (I) Quallfylng Apprenllcc (as duscnbed m 15.60) for tho r1r..t one million dollars 
($J mlllton) of construction hid Yi.llue. For each additional five mlllion dollars (S5 
111,11100) ()f construcllon bid v.iluu (beyond the first $l million), (\ Contrnctor and/or 
,ts subcontr-ac;tors must hire ol least one (1} acldltional Qualify mg Apprentice. 

a. A Contractor shall mak~ a good ftllth ~rfort to maximize the Cover~d Project 
hours for the Qu<'Jltfylng Appr1mticcs and shall report lhos~ hours to the JAC 
through the Coordinator, whtc;h wlll ev~IIJata those 900~ ralth ~fforts. A 
Contract¢r- cannot hire more \h;,11 ooe ( 1) Quc1lify ing Apprentl(()5 exclusively 
for a single trade to satisfy the h1r11,9 goals fn this s~tlon ur11.;;s!, ~pproved by 
the JAC. 

u. A Contractor shall niako all rccwt•sts ror apprentices In wrlllng. Th~ Contractor 
shall reJ.)ott the number or Qllllltfylng Apprenllces, date or l1lre and hovrs 
worked to the CoorOIMtor .\\S wc11 .>s ,111y Information nbout lhu Contractor's 
hiring dforts . 1'he Coordln~tor will evt1luate such information to determine 
whcthur the contractor hM actcel In good fclltl, to comply with I his se,tion. 

c In acccrdan.:1;1 with the displ.1lch ptocedure.s of tho Ml.As. c.ich Signatory 
Union wlll be responsible for dt~patdung/referring 0 1sl rift rt!Sidents as 
Qu<'ll1fy1ng Ai::preiltices to a Cor,tractor oh ~ pr1onty ba~is if thty <111? i\ll~ilable, 
Chpabtc, and willing to work on Cov~ted Project. ff 11pprent,c1t(sj t1re not 
llvallt1brl!, a Contractor shall be tree lo obtain Qual1fvtn9 Apprantices from the 
01strtct. 

ct . me Coordinator will track all Contractor reciuest-. tor District Qualiry1ng 
Apprcntlc~!i and tile Unlor\ rc!;ponsu!; to !iUCh requests. Copll~s of thei written 
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requests shall be provided to the Coordinator within ten (10) doys of request 
by the Coordinator. 

15.5. The parties to this agreement shall exercise, to the extent of their authority, their 
best errorts to rec:ruit Distrlct graduates as appriintic(!~hip program appllconts. In 
coordln.>tlon with the Olstrict, l11e Unions will conducl outreao, actlvltle~ lo recruit 
and refer qLtalified District graduates to apprentkeship programs. ln addition, The 
Unions agree, for the life of this Agreement, to th@ onnu.ol enrollment or no less th,in 
twenty-riv<! (25) District graduates. at least ten ( 10) or whom will enter the Ust 
Trades. The rC?~ponsibility of the District, working with the Unions and npol,cable 
cornmunrty based organizations, Is to maintain, provid~ and track i9 hl">t of such 
graduate~. These District graduates will become pMt of ~ pool of Qual,fylng 
Apprentu:es for the Contractor/Employers to draw from for hiring on Co'llcred P(OJect. 
The requlraments of this Section are in addition to any other goals zind requirement~ 
dtsevsseo In this Artrc:le. 

1 S .6. For purposes of monitoring and cornplrance wllh respect to lhe enrolment 
requirements of Sei::Uon 15. 5, th~ District and the Unions agree to th& following 
proces~: 

a. The District stia!J maintain and make available to the Unions a dat<t~~ of 
OUSD students enrolled 1n District !ponsored co11struc:tlon related acildcmle:, 
c1rid District graduates or tlt0!-;C academies . lhe District grad1,1ates musl h,we 
graduated from MC3 llppr~llcd pre-app~ntlce:,l\11> programs. Those would 
Include, l>ut may not be hmlled to, Cypress Mandela and Rising Sun,. Th<:sc 
D1~tr'icl students/graduates shall be referred to as "Qualifying Apprenllc~s'' ror 
the purposes of assuring ttiete is an l!deciuale pool of Qualifying Apprenllccs 
for the Contractor/Employers to draw from on e2Kh Covered Project. 

b. On an t,nnual basis, In Jc>nuary, the Council sh~II submit a l'>lc1n for 
1mplementatlQn (Plan) for apprl)val by the JAC. The Plan will include 
projcctlon!,i/schcdules for new apprentice Intakes. It mlly als:o include I he 
Un1on'!ii cornmltm@nt lo Jot, folrs, flnancral or hunrnn support In tutoring or 
District resldenlS for moth exam prepar,nlon, opportunities fo, District 
residents to enroll in union pte·apprenticeshlp p109rerns, support of Md 
partlc1p,1lion in Oislrlct high !><.hool construction acMomil!s, etc. 

c. 1he Council will submit a bi-anf1ual rep-0rt to )AC on lhc status of recruitment. 
placement and retentlon of District apprentices, lncludln9 details er outreach 
in the b1str1ct . rhe report$ $hould be made In person and with a 
represet1t11tivi: of the applicable JATC present for p~rllclpatlon in question\, 
and dlscu!:.sion. 

d . lf the Council Is found to be l'l 3pp.orcn, non-compl1c'.lnce with Article 15.5. the 
District t:\2iy rcque$t that the Co11nc1I to prese:'\t to u,~ )AC as to why the 
goals are riot being met. . 
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e. If the Union rails lo meet the goal!> of th~ revised Plan, the Coordinator may 
recommend to Ch~ JAC that the Union be r~!erred to the grievance pmcedure 
outlined in Article ll. 

r. At any time before referral arbltr8tlon, the Union w!II have the opportunity to 
m.il<e a satisfactory settlement agreement with thia District. 

15,7. sanc;\loni. may be lmp(Jsed ror fi>llure to mC?et, or demonstrote "goon raltt1" errort to 
meet, any or the goals In this Article. In cases o! alluged rioncompllliince. the Issue 
may be rererred to the JAC ror resolullon. If II m11Jority of the JAC can make no 
resolution, the issue may lhen be rererre<f to the gri<wance pro,edure cf Article 1l 
(Grievanc@ Procedure) for s1,1bmlsslon to an arbitr.itor for a final and binding 
delenr11no1t1on. For purpo~s of r~solutlon of an·, dispute ar1sing under this Section, 
the Distrlr::l and the Coordinator shall be considered a party·ln·mtercst with full right 
of participation In the arbitration proceeding. 

AR1JCU 16 

!R.l! .. &PpRl!NUCESHIP PRQGRAt15 

16.1 District aind Unrons cire fully comm,ttecl to workforce development, p,omoting local 
hiring and growing a pipeline of future employees who are Oakland residents to work on 
District capital projects funded with Oakl.ind voter approved bonds. In order to achieve 
lhese goals the Partio:s hereby establishes the Construction ~nr1 ou,ldlng Trades Pm· 
J\pprenticeship Program. 

The Construction and Building Trc'lcfes Pre-Apprenric:cshtp Program ls: 

a. A pathwa'J' similar to the Oakland College & car~er Read1"ess For Ati fund, ai;a 

Measure N, In that it will creata <:arC!er based 1earnin9 ancl real•world work 
experiences for Oakland students; 

1. Will ofr~r intensive, lndMduallicd s,ipport to create conc11t1ons for all studenls to 
suc.ceet1; c1nd 

2. Will ensure th.a\ sLUd1mls who iire loterestec.1 In constn.i,tion a11d brnldlng rrades h<1ve 
the skills and knowledge nec1?Ssary for Union apprenticeship progr.tm!i. 

The spei;1fic goals of \he Construction and Bullding Trades Pre·Apprcnllcoship Program Mt:!: 
lo Increase high school graduation rates, decrease the high school dropout rate, Increase 
hl~h school students' ,·earliness to succl!!ed In college and career end to create a local 
workforce to work or, District capttal projects. 

l6 .i In orcer ro implement the Con~truction ar.d au,ldi119 Trades !'re· 
Apprl'ntlce!:hip Program, the o,stricl shall; 

16.2. 1 ESt~bllSh and funcl a Summer Pre·dOprerlticeship Internship Program and cl 3· 
year S~hool Vear Pfe-Appretitlc:~!lhlp Progtam. The 1:1oar is to tteate sun,mer pre
apprllntlceshlps for at 14?ai:l thirty studenrs at workforce development m lhe E!ulfdmg Trades. 
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iho OMrlct will actively seek to duvclop at least one suc:h program that focuses on gender 
equity in the building trades. Tho Dlstrlet anticipcJtes that there may be more than one 
progr~m or J)alhway that will meet the needs of Oakland studcnls, Annually, for the 2017· 
18, 2018• l 9 and 2019·20, th<l SuJ;icrinlimdent sh~II allocate $60,000 from Measl.lrc J for the 
Summer Pre-apprenticeship Internship program. 

l6,;U The District shall, with the support of the A!amed'1 C<iunty Building 'rrades 
Coi.inc,I, co -sponsor two Building & Construe.lion Trades C~reer r-111~ during eadl sch<>ol year 
that provide exposure to Oakland studl'.'nls ar,d famil11:s . The purr,~se of the career fair is to 
1oform students and their ramllics about career opportunities io the building trades and to 
inform student pathway selection and summer pre-apprenticeship pr09rarns in the building 
trades. Tho first career fair shall oc(ur In the Falt of 2016 with the mHrnt of e)(poslng middle 
school a11d high school shidents to the trndcs. 

16.2 ,3 Establil>h a Workforc~ DcvE!lopme.-.1 Fund. Tho Dl\;tric~ will require that .!II 
contractor,, working under the Projcc.t Labor Agreement ("PLA") contribute $.20 per work
hour perform~ undi?r the PLA to a Workforce and Apprenticeship Development Fund 
administered by the District with the advice or the Joint Admlnlstrllllon Committee of the 
PLA, The District shall establish ari account for receipt and d,st ritw11on of the funds. The 
Fund !ihbtl be audited annua11y as a pan of th€? annual bond alJ01t. 20% or the Fund m..iy be 
used by the Otstrlct for the costs or Implementation and management of the Construction 

· and Bu1ld1ng Tradlls Pre-Apprenticeship Programs. No less than BO% or the Fund shall be 
used to fund direct work based l~arnl"g pro9rc1m5 c,nd apprenticeship~ for Oakl.>od 
stuctents. 

16 ,2.4 . In collaboration with lhe Cow,cll, astai:>lish an lndustry Pnrtne~hlp Council 
specifically rocused on th12 Building and C:nnstmctlon Trades to support lh~ successful 
lmplemcnt.itlorl or this program includillU but not hmlted to; 

• Establishing dear comrnltment!> ror doveloping student pre•apprnnti<:e:.hips. 
• SettlnCJ tll:!at targets and goJl5 ro, work based learning experiences, apprentlcestlips, 

Md student outcomes. 
• ltl(mt1f,cat101\ or key Industry stand.ircts nete!..sary to achieve mi!~te, y 111 key industrv 

standatds 
• Prov1d1n9 feedback on developed curnc:ulum 
• Providing ret:idb,"tck on the aeveloped curriculum to support implcmcnt,,tlon Including 

prilctlcal cases relevant for occupali<mal ixpertlse. 
• Refloc;:t ye,Jrly on the overall goal~ ancJ targetr; that we set tlle prevlol1~ ye.ir and 

trnck lonri term trends for studenl entry Into thet workforce . 

ARTICLE! 1? 

WAGE.SCALES Alt0..£8lNGE BENEFUS 
17.1 All Contr.lclor/F.mployer(s) agrel! to pav contributions to the eslabli~hM vacation, 

pension ana other form or oeferred (,O!flpcn~ticn plan, apprent1~eship, health 
benefit fund!; , ,md all other co11tribut10M ~stabtished by the applrc-,.1bte ML.A for each 
hour i.o,nrl.:ed on lhe ProJect in the amounts designated In the ML.As ot lht! appropriate 
Unior,(!;} nnd pnld In accordMe~ with th~ MU\. the Contraetor/5mployor(s) shall not 
be required lo pay contributions lo ilny other tru!.t funds or other contributions that 
are not cont.cilned In the published prevuillng wage determination to Silti.,;fy their 
obligation unclur lhl!:. Article, exr.cpt th"l those Contractor/Employer(s) who arn 
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signatory to the MLA.c; with the r~spective trades sholl continue to pay i!ll trul'it fund 
or oth<!r contriliutions ~s outlined ln such Ml.A's. 

Wag~, Hours, Terms and C'.ondltions of E:ml)loyment: 'the wages. hours and other 
terms and conditfons of employment on the Project shall be governed by the foll.As of 
the respective Unlon{s), copiei; of which shall be m.ide avall~ble upon r~quest to the 
District lo the extent such MLA Is not Inconsistent with this Agreement. 

17 .2 Holidays: llohdoys shall be ~stabUshed as set forth ln \h'l ~pplicable ML.A, 

ARTICLE 18 

HEALTH AND SAFETV 
18.1 The employees covered by the terms of this Agreement !ihtill at all times. whlle in the 

employ ot the Contractor/Employer{s), be bound by th<! reasonable safety rules and 
regulations as established by the Olstrlct and Contractor/Employer{5) and In 
accordance with OSHA/Cal·OSHA. These rules and reevh:itloM will be published and 
posted al corisptcuous places tlm)uQhout the Project. 

18. 2 ln accordance Wilh the requirement!; or OSHNcal-OSHA, ll shall t>e the excll.1si11e 
r~pom;lbiilty or each Contractor/Employcr(s) on the VroJect to assure sar~ working 
condition!> for It$ employees and col'npliance by therli with any safety rules t:onlained 
herein or elitc,bl,sh~d by the Contrac.tor/Employer{s~. 

18.3 A conven,ent supply of cold and potablt! drinking w,1t1.ir &hall be provided by the 
Contractor/F-mploycr(s). 

18.4 The Conmmor/Employer(6) and Union(!>) agree that the w(lrk site shall b~ a dr~9 
fn:e workplace. Partl<!S agre~ to r~cognlte and use the Suhstanc~ Abuse Prevention 
Program contained In each applicable Union(s)' MLJl.. 

ARTICLE 19 

H!LMETs IQ HARDHATS 
HU The pc1rt1es tl:'cognile a deslra to fclclUtate the entrv inlo lhe B1.1lldi11g alld 

Construction Trodl! union{s) of Veteron!; who are Interested In careers In Lhe buUdlng 
and construction Industry. The part1t!s ogree to utilize lhe services of the c~"tl:!r for 
Mililary ~e~ruitmunt, Asses5ment ~no Veteran's f:mployrncnl (h~rein;;rrter "Cent~r") 
.Jnd the Cenlt!r's ·Helmets \o Hardhats~ progn,m lo sel\le as a resource ror 
preliminary oncn!at,on, c1sse.!;smenl of constn,1ction .:iptitudc, referral to 
apprent1cesh1p programs or hiring hails, counsehng and m1Jntorln9, sopport network, 
employment oppottunttles and other need5 a5 rdentirled by ltae parties. 

19.2 tht1 Unlon(s) ,met Cot,tractor/f.cuplay•}r(r,) agree to C.Qordlnate with the Center to 
parllclpate in illl integrated databai;e of Veterans intorf.!S11.1d 111 working on this. 
Project and of aporentlteshlp and emplovment opporlun1W~5, for thl!;; Project. To the 
~Xt!.lnt permlll~d bv li\w, the Union(s) w,11 give credit to ~uch Veterans. for bona f1d~. 
provable pa6t <ixper,eo<:e. 
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ARTICLE 20 

MISCELLANEOUS PROVISIONS 

20. t Counterparts. This Agreement may be executed In couoterpilrt~, ~uch that original 
signaturll!> may appear on sep41rate Pi.'lges. and ~hen bound together ;,11 necessary 
!;ignature-s shllll constitute an orlgl11a!. Sigt\aturc pages trans111,ttcd separately to 
other parties to tttis A~reement shall be deemed ~qulvalent to ori91nc'll signatures. 

20.2 Warranty of Authority. Each or the persons slgnlng lhls Agreement represents aM 
warrants that such i,erson has been duly authorized to sign this Agre~ment Ol'l behalf 
of the party indicated, and each ot the parties by signing this Agte<irnent warrants 
and represants that such ~arty 1s legaHy authontcd and entitlea lo enter mto this 
Agreement. 

20.3 Non-Discrimln.ic1on. The Contrador/Ernployer(s) and Union(s) agree lo comply with 
{lit cinti-discrlmlnatlon provisions Qf federal. state {IOd loc.il law, to prolcct employees 
ltnd applicants for employment on the ProJect. 

AR'rlCL.E 21 

GENERAL SAVINGS CLAUSI 

21. l tl ts. not the Intention of the parties Lo violate ~ny l~w~ governing tho ~ut>Ject matter 
of this Ag,eemenl. If any Article o, provlston or till!; Agreement shall be declared 
Invalid, inoperative, or unenforceable by any compelent authority of th(} executive, 
t~1slattve, judicial 01 administratlve bnrnch of the federal, state or local government, 
the p;,rties shall :.uspend the opera\1011 or eath such Art1(I~ or provision doring the 
period of Invalidity. Such sus~mlon shall not affect the operation of any other 
provlslol'\ covered •M this Agreeme,,t to which the lllW ¢r regulation IS Mt applicable. 
f'urthcr, the District ,md Council agree that If and whcm ony or all provisions of this 
Agreernent ctre finally held or determined to be illegal or void by ~ C-0urt of 
compt!tent jurisdiction, the parties w,11 promptly enter Into negotiat10f\S concerning 
the substance affected by such decision for the purpose of achieving conformity with 
lhc requ irements of an applicable law and the intent ot the parties hereto. 

ARTICU 12 

PYBAJIQN QfAGREEMENI 
This Agreement sh,ell become ~rrcctive on tne day the Distnc\ ratlfies this Agrr,cment and 
shall coritinue 1n full force and effect for a Pl!flod of five years. The parti~ may mutually 
agree in wrltmg tc amend, ext~nd or terminal~ this Agreement ~t .any time. 

ACCEPTED AND AGREED on \he date indicated below: 
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OAKLAND UNIFIED SCHOOL DISTRICT . . 
,' 

I.·""·· j 

I , ,J ·,·I. 
-./!j\~. ,, l 

. ''\ . ---~--·--- ...... 

.~ .... ~?-<':.~~:~": . 
----- -

BUILDING ANO CONSTRUCTION TRADES COUNCIL 
OF ALAMEDA COUNT\' , AFL•CJO 

fil~mATORY UNION(S) 

I ', ·)- !:;1111,1 k1:r:.. Lncal 54S 

----------------

, : i_J ·:, !.t jl ~ : . 1· , ; .. • ,· 
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Electrical Workers, Local sgs By : -

Elevator Constructors, Local 8 By: -

rron Workers, Local 378 By: -- "-·-· · 

Laborers, Local 67 By: --- ···-· ----

Labore~. Local 304 By: ---

Cperatlng Englne}cf!>, Loe.al 3 Sy: -·---

Pf,15tcrers, Local 66 By: ·--·····-·· 

Roofer:;, Local 81 By: . ··-· 

Sheet Metal Wor"ers, Local 104 By: 

Sign Ol~play, Local St 0 By : - - - --

Sprinkler Fitters, Local 483 

Te;;1mstcrs, Local 853 By:··- ·---
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Un1\eCl A!>Soclation of loumeymen and Bv: 
Apprenllc~ Fitling Industry, Underground 
Utility Ii LilndSCill)e. Local 3SS 

United k.!ioclation tir S1earnf1tten.. By: -··-----------
P•pefitters. Plumbers, & Ga~ filter~. 
laCill 3•12 

Northern Cahfomla Cc)rpel'llers Sy: 
Regional CourlC:11 (oo beMlf of Carpentets, 
LoCitl 713, Catj)@ntcrs, lct.11 22 36, Lather!>, 
Local 68L, M11lwrlghl!., Local 102, 
Pile Dt1vel"3, LOCl'II 34) 

District Council No. 16 Northern By: ----·-·-------------
CaUfornla lnternatlon.il Union of 
Painter~ & Allied Trildes (on l>eh4}Jf or 
Auto &. Marine re1r1tcri,, Locnl 1 L 76, 
Carpet & Llr1oleu<n layers, Local 12, 
Glaziers, Architectural M!!lrtl 
& Glassworkers, Local 169, 
Painters & Tape,s, Local 3) 
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ADDENDUM A 

AGREEM!NT TO H BOUND 

The undersigned party confirm!'. that it agrees and a,s~ents to comply with and to be bound 
by the ProJec:t. IFIIAME OF PROJECT LABOR AGREEMENT] as such Agreement may, from tlme 
to time, be amended by the pottlll$ or interpreted pursuant to its temi&, 

By exec:ulln9 this A9reemenl To Be Bound, the undersl9ned party subsctlbes Lo, lldopts and 
agree!; to be bound by the wriUQn terms of the leg~lly established trust agreements, a~ set 
forth In Article 17.1, specifying the detailed bc1sls upon which contrlbution~ are to be made 
into, and benefits made out of. such Trust Fund(S} Md ratifies and arc,:pt,; the trustees 
appointed by the parties lo suc:h Trust Fund(~). The undersigned party agrees lo execute" 
separa,c Subscription Agreement(s) when such Trur.l Fund(~) rqquires sw;l1 doc:ument(s). 

Sur.h assent and obligallon tc. cnmply with artd to be bound by this Agreement shall extend 
to oil work covered by said Ayr(tement undertaken by the undersigned pn,ty for the [NA.ME 
OF PROJECTJ. The undersigned party shall reQulre all of its subcontrnctors, of whatever tier, 
to b('<.ome Sjmlfarly bound for air their work within the scope of this Agreement by slgn1n9 
an 1d1mtitctl Agretiment To 8~ 13<>und. 

il'lis IC!tter shall constitute a subscription agreement, to the extent of the terms of the letter 

Dated: _ Project: 

S19natl.lre of A.ulhorized Offic<rr 

Name ot Contractor/fmployer(s} Contractor/Employer(s) Address 

CSLB rt Area Code Phone 

OUSD r"LA, flcl!W le> 
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E•ma1I and/or Fax Motor CarnN (CA) Permit Number 
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EXHIBIT I 

LOCAL. SMALL LOCAL AND SMALL LOCAL RESIDENT BUSINESS ENTERPRISE 
PROGRAM 

Attached is the District's Board Policy and Administrative Regulations on Its Local, 
Small Local and Small Local Resident Business Enterprise Program appllcable to 
this Project, which Developer agrees to be bound. 

[Link as placeholder during RFP, to be inserted at time of execution : 
http ://www.ousd .orq/cms/lib07/CA01001176/Centriclty/Domai n/95/2014%20amendment% 
20to% 202008%20LSISI rbe%20a nd %20Faclliti es%20-%20Boa rd%20Policy%20. pdfl 
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EXHIBIT l 

DISABLED VETERANS BUSINESS ENTERPRISE PARTICIPATION POLICY 

Attached Is the District's Board Polley and Administrative Regulations on Its 
Disabled Veterans Business Enterprise Participation Policy, applicable to this 
Project, which Developer agrees to be bound. 
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OOCUMENT004505 

DISABLED VETERAN BUSINESS ENTERPRISE 
PARTICIPATION POLICY 

OAKLArlD UNIFIED SCHOOl DISTRICT 
DISABLED VETERAN'S BUSINESS EN1IRPR1SE REGULATIONS ANO LOCA.l HIRING REQUIREMENTS 

For Con.rtructlon Contracts 

PART I, GENERAL 

1.01 PURPOSE 

A. To be eli{ible for an award of a construction contract, each bidder must agree to comp Iv with the following 
Local H:rlng and Oisabled Veterans Business Ent1rprise (DVa~) raquirements authorized by the Oakl,md 
Unffied School District (·"District-'). The followini; inforniatlon is only a summary of the ~quirements and the 
Prime Contractor is responsible for and must comply with all the deta!b contained in the Dimict Policy. 

B. The District Policy i.s incorporated b',' reference as though fully set forth herein ind provides that the failure of 
any bidder or contractor to compiv with these requirements shall be deemed a materia' breach of contract. 
Copies of the District's Loci I H;rlng ancf DVBE Policy are ava'lable upon request at the Oakland Unified School 
District, Facilities Planning and Construction, 9SS High Street, Oakland, CA, 94601. 

The i;o:als are as follo'Ns: 

Disabled Veteran, ?.%; Local H;ring, 5-0% of hours worked on a craft b~· craft basis : 1CO% of the 
apprenttc11sh;p hours, cs set forth fn Article XIII.II ;nd XIV.IV.I of the Project l:abor Agreement (*PtA·) 
adopted by the District. The Prfme (ontractor's compliance with the Local Hlrini and PlA Workforce 
Development Fund requlremenu sha' I be monltorad by the Pl.A administrator, :and compliance with the 
District's D\la~ raqu' rements shall be mon'.tored bv 1h11 Dlstr.ct's labor Complcance consultant or offtcer. 

C. Questions regarding these Rules and Regulations and the accompan,inr; forms for Construction Contraru 
should be drrected to: OAKIAND UNli' iEO SCHOOL D;STRICT c/o luaniu Hunter at 510-535-7044. Written 
responses should be addressed to: 955 H'gh Street, Oakland, CA 94601. 

D. lnforntation from the CA Department of General Services on Disabled V11ter.in Bus;ness Enterpr.si;s can be 

found online at: http ://www.pd.dgs .ca.govismbus 

1 .02 SU.3~11SSIDN DF FO~'.'v!S 

The fofowing forms must be submittf:d wlth bids for pro;ects of more than S15,0CO. These forms must be 
submitted by al: Prime Contractol"$ ;s specified in thw Invitation for B:d . The lnvltat,on for Bid wi!I spKifythe OVBE 
and local hiring go:a:s for each bid. Bids wi:t not be opened until the submittal deadl:ne of the OVllE forms. The 
Distr.ct reserves the riiht to request information regardini the radii and ethnic composlt1on of a contractor·s 
work force for Information and record keaping purposes only. 

A. OUSD Form 1: Prime Cpntractor Metho::l of Comp~lan:e 

Th;s form must be compl~ted by the Prime Contractor deta:l:ng how he/she w'.I' comply w'th the Distr.ct's 
DV3~ requirement ca!led for in the ln'litat:on for Bid; otherwise his/her bid w;li be deem1;d non
respon.sive. The r.n.l do11termlnation of compl:ance wi:I be b;ued ort the contract amount tak'ni: into 
account the !)istrict'l a:ceptan:e or r1rjection of any a 'tern.tes. 

OA;(I.J. t~D u~umo SCHOOL !) ISTRICT ovaE POLICV 
:?a;:e lo:~ Madi5on Park Academy h:pansion Project 
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B. DUSO Form 2: Certification 

This form is to be completed by subcontractors 2nd submltted to tho; Prime Contractor and used as 
backup to the Prime- Contractors Method of Compil.nce- form. 

1.03 SUaSTITUTION, REMOVA t, OR CONiRACT MODIFICATIO.N OF DV8E 

No DVB~ subcontractor, suppl:er, trucker, or other business list~ on the District Form 2 (D\/a::. Subcontractor 
Putlclpation) Is to be substituted, removed from the contract, or hav& its contract modified in an·,. i/ray without 

prior District 1ppro11al per Publ ic Contract Code nctlons 4107 and 4110. 

1.04 PIUME CONTRACTOR COl>ITRACT REQ.U:REMENTS 

Whenever i:ontract !upplE-ments, amendments, or i:hange orders \'olhich require District approv;il are necessary, 
the contractor shal! be requ:red to compl·; with those partidpation goals which applied to the orlgina' contnct 

11,lth resp.ct to tho; supplement, amendment, or chan:e order. 

Prime, Contractor5 shall Include In any subcontract with a DV8r. a provision which pro•Jidts that DVBE 
Subcontractor a remedy for the Prime Contractor's non-compliance with his or her commitment to utl'.i?e DVBE 
Subcontractors. This contractual provision sha'. I Include an a;reement by the- Prime Contractor to compensate any 
DVBE Subcontractor if the Prime Contractor does not fulfill its {Ommltment to utilize the DVBE Subcontractor. This 
contractual Provision shall also stat• that It is enforceable in a court of {ompetwnt jurlsdlctlon . 

Sugge-sted lan:uage for the igrE!ement between the Prime Contractor and the Subcontrictor is as follows: 

''Prime Contractor sha!I fulfill its commitment to util;ze and compensate DVB: Subcontractor to the fu'I 
Htent agreed to by Prime Contractor. In the event DV3~ Subcontnctor is not so utilized, Prime 

Contractor shall nonethelus compensat& the Subcontra::tor if the Prtme Contractor do&s not fulf.11 It! 
commitment to utilize the ova: Subcontractor. This provision shall be e-nforCl!able in court of 
competent jurisdiction. • 

1.05 DVBS QUALIFICATION RiaQUl;!EM;NTS 

Unless other,~lse determinecl, on:y DV8Es certified with the City of Oakland, the Port of Oat.land, Ca!Trans, or the 
Rea:ional Transit Aa:en'Y are- ella:ible for part'clp:atlon in Oakl1nd Un:fied School District OVBE affirm;;n;ve action 
requirements as follows: 

A. If the selected b:dder ind/or subcontractors ;re al read·; listed in the abo·Je stated aaencies' DVBE directories 
of cert[fied fimlS, the District's Contract Compliance Consultant v;ill procei.d w ith its evaluation of the b:d or 
proposa! for award of contract. 

B. If the selected b:dder and/or subcontractors have subm:tted appl:utson for certification with thi.ir bid or 
proposal, the District's Contract Compl:ance Consultant will re·J:ew the Application for certification re.view. 
Thw Contract Compliance Consultant wi:I conduct a DVBo c0rrti~cation re11:ew of tha non-certified bicld1ors and 
subcontractors and wi:I inform the O:strict of wh:ch b'.dders or subcontractor, are ell:ib!e . If time for the 
work is of the &Ssence an::I ipprov1l ls delaved for an unreasoriab '. e imount of time- due to forms not beln1: 

complete or dela~·s by the Diitr;ct•s Contract Compliance Consultant, th!! selected b:d for the ipec:.fic J:)roject 
may be rendered non-re.sponslve and awarded to another b:dder. 

1.06 

A. 

NON COM?LIANCE ANO SANCTIONS 

Noncomp!l2nce with District Polley 

OAXLAND UNIFIED SCH:JOL DISTl<ICT 

Madison Park lkademy hpansion Project 
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B. 

A complilnt or discrimination or noncompliance concerning 0Vi3: participation lnitiate-d by 1ny part',r afte-r 
contracuward wlli be processed In accordance with Oimict Policy. 

1. If the Oistrlct Contract Compliance Consultant determines that there is cause to belleve- that 
;a contractor hn failed to comply with an',' of these r&1:1ulr11ments, the District's Contract 
Compflance Consultant shall attempt to resolve the noncompllanci. throu:h concmatlon. 

2.. If the noncornp1'1:ance cannot be rasolved, the O;strlct's Contract Compf.1nce Consultant shall 
submit to the contractor and the District Board of E-ducation ii written Finding of Non
Compllance-. The contractor .sha!I be 11iv11n ten (10) calendar da~·s to appe-a! thi. Findin1 to the 
Boud of Education otherwise th!! Find?n, i~ final. 

Willful or Bad Fa:th Noncomp:lance 

1. If the District's Contr.ict Compllan=e Consultant determ:nu that there is cause t:i bwl:eva that 
any construction-related professional .service provider, contractor, or .subcontractor has failed to 
complv in ;ood faith with any of the-.se requirements of District Policy, or contn1ct pro•,lsions 
pertainini to OVBE utilization, the Oistrict'.i: Contrict Compflance Consultant fs empowerad to 
conduct an ln\•esti:ation. After affording thot contractor notice, and an opportunity to be heard, 
the Di.strict's Contract Compliance Consultant mav impose sanctions for each violation. These 
s..1ncttons shill indude but are not limited to: 

a . If the contractor is a OVBE, deletion from OUSD's list of DV8E certified entities iind advise 
identified aiendes of the Dinrict's actlons. 

b . De-cl are the contractor non-responsi\'1= and inelig:ble to r1=ce:ve the aw1rd . 

c. Declare- the contractor an irrespon.slble bidder and d'•squa'. ify the contractor from e:icibllity 
for pro•;ldln: t;oods or si.rvlces to the Olstrict for a period of five (5) years, w:th a right to 
r1=view and reconsl:leration by the Dlstrict after t'o110 (2) years upon showing of corractlve 
ielion lnd:cating violations are not likttv' to recur. 

d . 01=tenninw thiit the contr.actor has wi!lful:y fiiiled to comply with the provisions of District 
Pol:cy and impose u l\quidat1=d damai:es whichever is the greatest of: 

1) An imount equal to the contr.actor's net profit on the-contract . 
2) Ten percent !10*) to the total amount of the contract. 
3) One thousand dollars ($1,0CO.OO). 

2. Thi: contractor or subcontractor may w,th'n ten (10) calendi!r d11•;s appea' the District's Contn1d 
Compl:ance Consultant's decision to the District Board of Education wh'ch m1~· susta:n, re·Je-rie 
or ntodit'f th• Contract Compll1nce Consu' tant' s find:ngs and nnctions imposed, or t.ke such 
other action as will effectuate the purpose of this pro;tnrn. 

An 1ppeal by an 1ggr;e~ed business under th'.s subHction shall not stay the Contract 
Administrator's findings . 

3. The- Di.strtct's Contract Comp:iance Consultant mav require such repcrts, Information, and 
document!tion from contractors as are r11uonabl•1 necessary to detem1ine complianc1= with the 
requ'rements of District Policy'. 

4. The Oi3trcct's C'ontnd Compliance Consultant shal '. send a written not:ce to the Facllltles 
Planning and M;inage-ment Office to advise the District's Controller that a d11t11rmlnatlon of bad 
fa ith non-comp!iancE- h;;s been made- and that all p!yments due the contn1ctor sha '. 1 bi. withhe!d 
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in the amount of the ~nalty assessed, as 11:reed to by the contractor or subcontractor and the 
Dinrlct. 

1.07 COMPLAINT PROCEDURES 

Any contractor or .sul>contractor, \'lho has submitted i bid for a particulu project and has kno·, .. 1edg11 of or 
suspl!cts I violation of District OVaE po:lcy by an othar contra ctor or subcontnaor wunntin1 that contractor or 
subcontr:actor's bid be renderlfd non-responsivw because of the violations, may file a Forma: Bid Protest t,,1 
ldent:lfyln; in writlnG the violation, particular project and date of bid opening within five (5) calendar da•fs of 
openin:. A written prote.st Jhould be i!ddressed as foll ows; 

Facilities PlaMln.:::; IL Manaeement 
Attention : Deputy Chief 
Director of Facilitias 
!155 High Street 
Oakl&nd, California 94601 

With i copv to: 

Oa'Jilller-Sloan, lnc. Jake Sloan, Ccntract Comp!i1nce Consultant 
1630 uc, Street 

Oaklind, California 94607 

Office of the State Adm:n istrator 
Secretory to the Board of Education 
1050 2°• Avenue, Workspace 8-2:17 
Oakland, California 94606 
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Madison Park Academyhpansion Project 

Exhibit J to Facilities Lease 

DV!! POL'CY 

?.1~4 o~; 

Page J 5 



OUSO FORM I, METHOD OF COMPLJAHCE 
01/BE SU B<ONTIIACTOA/SUPPUER CONSTRUCTION CONTRACTS. 
NoN: DVB! }'1/ormotion is t•il>g colhlct1dforrtcord i.np.Jng and ((J/:,rma:icr.at purpc.us o.,1y and w.1n11ot be C.!JIUirt1,,d NI :11, CNflri cf cootrcct. 

DV&E COL.I.AR PAATIClPATION Of 81D/fROPO$.\L Thi.J seaion >I to be c:omp·ettd for 111 Prime (ontRctor's bid ov11 S1S,COO.OO and for Ill ml>dific:ation• to that cantnct. 
Olnbled Vatu1n Ccntncton cl1lmii1 prtfu.nce ind 1 1; other Prim• Contnaors m1.1st compfM• th• folovM1 ind tompl-/ v.1th th• required perc•nup of DV8E 
1ubcontP11ctors or mHI tha 1ood effort for bids 0...11, S7S,OOO. 

PRIM[81DDEA: ---------------- CONTACTP£i!S(]i'I: -----------------------
ADDRESS: ______________________________________________ _ 

PHOIIEII\J'48E~: ___________ F.UNUMSER: ________ TOT.\LSlO: -----------------

PROJECTNA~lEO~ DE5C~:PnON: ----------------------------------------

A. List vour OV8E wbcontrtctors/supp irtu. H Uw subcontractor has a subordin1te ,ubccnnao,. llsttht sl.OordiMt• an th Irle fol:o..lnc di.t subcontr1e1or ln brld~ts. t.r . 
IABC hlntln,J and camp'•l• 1h1 lr#orma1fan for batll . :n 1hl apprapriau ovae <,>ILffi! , 1n1or tll1 doll,r amount alld fil In th& cthnlctv Codt and Gtndor Code. lrtht 
iubcontractor orsupp'laris 1 woman and not 1n l'thnlcmlnor!ty, plHJ11dd a sep1nt1 ~ill• st1rln1thh l'ut.) 

8. Enter tM toal In line !I for eldl column. 
C. !nttrU•do'l1r amovntolth~btd tobep1rfom,ldby nan--OV!£nrms.. 
0 . Enttt lhe do tu arnoYnt of tt,• bid to be perform.ct by 1t,e Prime Conttactor. 
E. Enttr the ,um of1h1 colurrv, taUls In Ur!t B, C>and 0 . 

NOTE1 Pluu h 1wu1 that th• final d•rwn1fn11k.r1 of OV6E compll11"1C1 IJ mact. bu.don the contnct: amount ruu lt ln1 frcm lht Oi1trict'1 1.cuptanm or r•jaction at 
lttlffllltl. 

IIAS~ 110/P~Ol'OSAL ALTIRNAT£ i1 ALTE~NATc w.! 
OWE OVBE DV8E 

L'ST DVaE IUbJ/JUPP'lan AA H A NA M H A N4 M A H N,\ 

w w w w w 
A. Subcontnctor CJrf Suppllar. Lam:on s 5 s s s s s 
1. 

2. 
1. 

4. 
5. ,. 
?. 

'· ,. 
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10. 
1L 
12.. 
u . 
14. 
15. 
16. 
17. 
11. 
19. 
20. 

I . Subtotal 

D. trtm1 Contnct0r 
£. Toti:'. ! id 

M 
A. '4Jbcon1na.01 °' SW plier 5 
1. 
2. 

3. 
4. 
5. ,. 
1, 

I. 
9. 

10. 
8. Subtotal 

C. O\htr Subcontractor/Suppler 
D. Prime Contrador 
E. Total Bid 

ETHNIC,TY COD!$: AA • AFRICAN AMER CAN 
A• MIAH 

CUUND tm :P.!C SC.t100l OlSTIJCT 
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I declare. under ptnalty of p,trjwy undtr tht 'Jiw, of th1 St1i. of C.lifomi1, t:t111 I 1m uUltfnc the 1bo-,'t {1'/BE iutlcontn11ctors .and sube:onuactor's aml)Ul"lts tJ rtfttcted In th1 
bld documantJ for thlJ proJ1ct. 

O"Nner/)1.uthorized RaprHtnnTI\•t (Sl&,nltur./ P1im) 

OAKLAND U PJ , :t O SC1i00L DISTRICT 

Madjjon Park Aademybpansion ProJact 
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OU.SD FORM l 
SUBCONTRACTOR CERTIFCCATlml OF 0151\BlED VETERAtl BUSINESS ENTERPRISE PARTICIPATCON 
To be ccmpleted by DVfli: Subcon!ractor/511pp/ier or S11bordinatl! Sul:contractor/Supp/iers. 

Ncte: DVBE info.-m~tion is co//ected for r,r:cr.; lc1tep,'n1 ana inforrnaticnal .clirposes only. 

PART 1- IDENTIFICATION INFORl\tATION (ch~clc one] 

Subcontractor/Su ppfter: 
A f.rm d'rectl·/ employed 
by a prime cont:rador. 

Subordlnate Subcontractor/Supplier: 
A flrm employed by subccntractor/supplier 

PRlr.~e SU3CONTRACTOR NAMc: _______________________ _ 

NA~E Oi' FIRM: ___________ BUSINESS ADD~:SS: ___________ _ 

CITY,STATE,ZIP : ____________ TELEPHOtlENUMBER: ___________ _ 

DISTRICTPROJECTNA~E: __________________________ _ 

PART II - DV3EPARTICIPATIOH 

Subr:ontrccrors/Sup,oliers employ1td bi,• crd:itecw,.,i, c,"lginHring. emironm,mtc,~ fan:i surve~·ing or consrruetJcn 
m'J.~agl!m1tn:fo,ms compJI!~ this p~r:: oftl!r ycur err.p/r;;-~r Is se!er::ed by tt.e Sr:.~oof Oistrict-

A. After reading the Oefln'.tions of th1 reverse side, check the appropriate Business Enterprise des!1n1tion of or 
your firm . Enter th• dollar amount of the b:d/proposal In the appl'cab!a Sase Bid/Proposal ind/or Alternate 
colun,n(s). 

B. List your DVil: sulM>rdinate subcontractor/suppl:er,: If you need 1dd\tionar space, use a separate paie. Check 
their appropriate Business Enterprise deslin1.tion. Enter the dollar amount of their b;d/proposa! In the 
app!lcable Base Sid/Proposal llnd/or Alt1.mate column{s). Ali those l'ste-d must also complete on of these 
forms . 

C. Enter the non-DVB~ dol:u amount included in your bid/proposal under th• applicab:e Base Bid/Proposal 
and/or Alt•mate column(s). 

[), Enter the Totil of the Bue Bcd/?ropos•l and each Altern1te coiumn(s). 

Buslntss DVBE Base Alternate Alternate Alternate Alt1mate AltErm1te 
Enterprise 

AA A H NA 
A. Vourflrm 
B. 
Subcontractor or 
Supp!ier 

C-. Non DVBE P1rticip;;.tion 

OA.U.AND UNIFIED SCHOOL DISTRICT 
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0 . Total of Each Column 

PART Ill -SUBCONTRACTOR/SUPPLIER Af~D SUBORDINATE SUBCONTRACTOR/SUPi>UER CHECK LIST 

'four b;d/proposal should contain the folfowin1: Copv of your ind your subordin;ite subcontractor's certification of 
DVBE St It US . 

CERTIFICATION 

I, certll•/ that I ilm this firm's Chifilf Ex&cutive Officer. I am aware of 
Section 12560 et s11q. of the Government Codi provld:ni: for th• Imposition of treble damaces for making false 
clainu against th,: Stat& and Section 10115.10 of the Publ:c Contract Code making it a crime for intentionally 

malcini an untrue n.1tement in this certification. 

St:nature of Chief Executive Officer 

OA:.LANO UNIFIED SCHOOL OISTRICT 
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ACORD® CERTIFICATE OF LIABILITY INSURANCE I DATE (MM/DDIYYYY) 

~ 8/11/2017 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed. 
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on 
this certificate does not confer riahts to the certificate holder in lieu of such endorsementls\. 

PRODUCER CONTACT 
NAME: 

Arthur J . Gallagher & Co. p~~N,.,E,, C-••• 415-546-9300 I Ft~ -· · 415- 5 36-8499 Insurance Brokers of CA, Inc. LIC #0726293 E-MAIL 
1255 Battery Street, Suite 450 .nnoccc . 

San Francisco CA 94111 INSURER(S) AFFORDING COVERAGE NAIC # 

INSURER A ,Vallev Faroe Insurance Comoanv 20508 

INSURED INSURER B ,Conti nental Insurance Company 35289 

Vila-Tulum Joint Ventures INSURER c : Travelers Property Casualty Co of America 25674 
590 S 33rd Street 

INSURER D : 
Richmond , CA 94804 

INSURER E: 

INSURER F : 

COVERAGES CERTIFICATE NUMBER· 1056925312 REVISION NUMBER· 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN , THE INSURANCE AFFORDED BY THE POLIC IES DESCRI BED HEREI N IS SUBJ ECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR 
TYPE OF INSURANCE 

POLICY EFF POLICY EXP 
LIMITS LTR INSD WVD POLICY NUMBER IMM/DD/YYYYI IMM/DD/YYYYI 

A ~ COMMERCIAL GENERAL LIABILITY y y 4028730910 4/1/2017 4/1/2018 EACH OCCURRENCE $1,000,000 D CLAIMS-MADE ~ OCCUR 
DAMAGE TO RENTED 

f--- PREMISES /Ea occurrence\ $1 00,000 

f---
MED EXP (Any one person) $5,000 

f--- PERSONAL & ADV INJURY $1 ,000,000 

GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $2,000,000 Fl DPRO- O Loc PRODUCTS - COMP/OP AGG $2,000,000 POLICY JECT 

OTHER: $ 

B AUTOMOBILE LIABILITY y y 4028730891 4/1/2017 4/1/2018 COME INEO SINGLE LIM11 
s1,ooo,ooo (Ea accident) 

f---

X ANY AUTO BODILY INJURY (Per person) $ 
f---

OWNED - SCHEDULED BODILY INJURY (Per accident) $ 
~ 

AUTOS ONLY ,__ AUTOS 
HIRED NON-OWNED PROPERTY DAMAGE $ AUTOS ONLY AUTOS ONLY (Per accident) 

~ ~ 

Collis Ded $Sao· $Comp Ded $Sao• 

C UMBRELLA LIAB H OCCUR 
ZUP15T7913117NF 4/1/2017 4/1/2018 EACH OCCURRENCE $3,000,000 

~ 

EXCESS LIAB CLAIMS-MADE AGGREGATE $3,000,000 

OED IX I RETENTION $10,000 $ 

WORKERS COMPENSATION I PER I I OTH-
STATUTE ER AND EMPLOYERS' LIABILITY YIN 

ANY PROPRIETOR/PARTNER/EXECUTIVE D E.L. EACH ACCIDENT $ 
OFFICER/MEMBER EXCLUDED? N / A 
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE $ 

~m;~ftfrt~ olCJPERATIONS below EL DISEASE - POLICY LIMIT $ 

DESCRIPTION OF OPERATIONS/ LOCATIONS / VEHICLES (ACORD 101 , Additional Remarks Schedule, may be attached if more space is required) 

RE: Madison Park Academy Expansion Project, 400 Capistrano Drive, Oakland , CA 94603 
ADDITIONAL INSURED(S): District, its Board Members, employees and agents, Construction Manager(s), Project Manager(s), lnspector{s) 
and Architect(s) 

CERTIFICATE HOLDER 

Oakland Unified School District 
955 High Street 
Oakland CA 94601 

ACORD 25 (2016/03) 

CANCELLATION 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
ACCORDANCE WITH THE POLICY PROVISIONS. 

© 1988-2015 ACORD CORPORATION. All rights reserved. 

The ACORD name and logo are registered marks of ACORD 
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CNA CNA PARAMOUNT 

Contractors' General Liability Extension Endorsement 

coverage granted by this paragraph does not apply ta structural alterations, new construction or demolition 
operations performed by, on behalf of, or for such additional insured. 

E. Lessor of Premises 

An owner or lessor of premises leased to the Named Insured, or such owner or lessor's real estate manager, but 
only with respect to liability for bodily injury, property damage or personal and advertising injury arising out of 
the ownership, maintenance or use of such part of the premises leased to the Named Insured, and provided that 
the occurrence giving rise to such bodily Injury or property damage, or the offense giving rise to such personal 
and advertising Injury, takes place prior to the terminatfon of such lease. The coverage granted by this 
paragraph does not apply to structural alterations, new construction or demolition operations performed by, on 
behalf of, or for such additional insured. 

F. Mortgagee, Assignee or Receiver 

A mortgagee, assignee or receiver of premises but only with respect to such mortgagee, assignee or receiver's 
liability for bodily Injury, property damage or personal and advertising Injury arising out of the Named 
lnsured's ownership, maintenance, or use of a premises by a Named Insured. 

The coverage granted by this paragraph does not apply to structural alteratrons, new construction or demolition 
operations performed by, on behalf of, or for such additional insured. 

G. State or Governmental Agency or Subdivision or Political Subdivisions - Permits 

A state or governmental agency or subdivision or political subdivision that has Issued a permit or authorization but 
only with respect to such state or governmental agency or subdivision or political subdivision's liability for bodily 
injury, property damage or personal and advertising Injury arising out of: 

1. the following hazards in connection with premises a Named Insured owns, rents, or controls and to Which 
this insurance applies: 

a. the existence, maintenance, repair, construction, erection, or removal of aovertising signs, awnings, 
canopies. cellar entrances, coal holes, driveways, manholes, marquees. hoistaway openings, sidewalk 
vaults. street banners, or decorations and similar exposures: ot 

b. the construction, erection, or removal of elevators; or 

c. the ownership, maintenance or use of any elevators covered by this insurance; or 

2. the permitted or authorized operations perfonned by a Named Insured or on a Named lnsured's behalf. 

The coverage granted by this paragraph does not apply to: 

a. Bodlly injury, property damage or personal and advertising Injury arising out of operations performed 
for the state or governmental agency or subdivision or political subdivision; or 

b. Bodily injury or property damage included within the products-completed operations hazard. 

With respect to this provision's requirement that additional insured status must be requested under a written 
contract or agreement, the Insurer will treat as a written contract any governmental permit that requires the 
Named Insured to .add the governmental entity as an additional insured. 

H. Trade Show Event Lessor 

1. With respect to a Named lnsured's participation in a trade show event as an exhibitor, presenter or displayer, 
any person or organization whom the Named Insured is required to include as an additional insured, but only 
with respect to such person or organization's liability for bodily injury, property damage or personal and 
advertising Injury caused by: · 

CNA74705XX {H5) 
Page 3 of 17 
VALLEY FORGE INSURANCE COMPANY 
Insured Name: VILA CONSTRUCTION COMPANY/ INC. 
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CNA PARAMOUNT 

Contractors' General Liability Extension Endorsement 

a. the Named lnsured's acts or omissions; or 

b. the acts or omissions of those acting on the Named Insure d's behalf, 

in the performance of the Named lnsured's ongoing operations at the trade show event premises during the 
trade show event. 

2. The coverage granted by this paragraph does not apply to bodily Injury or property damag.e incJuded within 
the products-completed operations hazard. 

2. ADDITIONAL INSURED • PRIMARY AND NON-CONTRIBUTORY TO ADDITIONAL INSURED'S INSURANCE 

The Other Insurance Condition in the COMMERCIAL GENERAL LIABILITY CONDITIONS Section is amended to 
add the following paragraph: 

If the Named Insured has agreed ih writing in a contract or agreement that this insurance is primary and non
contributory relative to an additional insured's own insurance, then this insurance is primary, and the Insurer will not 
seek contribution from that other insurance. For the purpose of this Provision 2. , the additional insured's own 
insurance means insurance on which the additional insured is a named insured. Otherwise, and notwithstanding 
anything to the contrary elsewhere in this Condition, the fnsurance provided to such person or organization is excess 
of any other insurance available to such person or organization. 

3. BOOIL Y INJURY - EXPANDED DEFINITION 

Under DEFINlTIONS, the definition of bodily injury is deleted and replaced by the following: 

Bodily injury means physical injury, sickness or disease sustained by a person, including death, humiliation, shock, 
mental anguish or mental injury sustained by that person at any time which results as a consequence or the physical 
injury, sickness or disease. 

4. BROAD KNOWLEDGE OF OCCURRENCE/ NOTICE OF OCCURRENCE 

Under CONDITIONS, the condition entitled Duties in The Event of Occurrence, Offense, Claim or Sult is amended 
to add the following provisions: 

A. BROAD KNOWLEDGE OF OCCURRENCE 

The Named Insured must give the Insurer or the fnsurer's authorized representative notice of an occurrence, 
offense or claim only when the occurrence, offense or claim is known to a natural person Named Insured, to a 
partner, executive officer, manager or member of a Named Insured, or an employee designated by any of the 
above to give such notice. 

B. NOTICE OF OCCURRENCE 

The Named lnsured's rights under this Coverage Part will not be prejudiced if the Named Insured fails to give 
the Insurer notice of an occurrence, offense· or claim and tha1 failure is solely due to the Named lnsured's 
reasonable belief that the bodily injury or property damage is not covered under this Coverage Part. However, 
the Named Insured shall give written notice of such occurrence, offense or claim to the Insurer as soon as the 
Named Insured is aware that this insurance may apply to such occurrence, offense or claim. 

5. BROAD NAMED INSURED 

WHO IS AN INSURED is amended to delete its Paragraph 3. in its entirety and replace it with the following: 

3. Pursuant to the limitations described in Paragraph 4. below, any organization in which a Named Insured has 
management control : 

a. on the effective date of this Coverage Part; or 

CNA74705XX (1-15) 
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CNA CNA PARAMOUNT 

General Aggregate Limit - Per Project Endorsement 

This endorsement modifies insurance provided under the following: 
' COMMERCIAL GENERAL LIABILITY COVERAGE PART 

It is understood and agreed as follows: 

I. For each single construction or service project away from premises the Named Insured owns or rents, a separate 
Project General Aggregate Limit, equal to the amount of the General Aggregate Limit shown in the Declarations, ts the 
most the Insurer will pay for the sum of: 

A. all damages under Coverage A, except damages because of bodily injury or property damage included in the 
products-completed operations hazard; and 

B. all medical expenses under Coverage C; 

that arise from occurrences or accidents which can be attributed solely to ongoing operations at that project. Such 
payments shall not reduce the General Aggregate Limit shown in the Declarations, nor the Project General Aggregate 
Limit applicable to any other project. 

II. AH: 

A. damages under Coverage B, regardless of the number of locations or projects involved; 

B. damages under Coverage A, caused by occurrences which cannot be attributed solely to ongoing operations at 
a single project, except damages because of bodily injury or property damage included in the products• 
completed operations hazard; and 

C. medical expenses under Coverage C, caused by accidents which cannot be attributed solely to ongoing 
operations at a single project, 

will reduce the General Aggregate Limit shown in the Declarations. 

Ill. The limits shown in the Declarations for Each Occurrence, for Damage To Premises Rented To You and for Medical 
Expense continue to apply, but will be subject to either the Project General Aggregate Limit or the General Aggregate 
Limit shown in the Declarations, depending on whether the occurrence can be attributed solely to ongoing operations 
at a particular project. 

IV. When coverage for liability arising out of the products-completed operations hazard is provided, any payments for 
damages because of bodily injury or property damage included in the products-completed operations hazard will 
reduce the Products-Completed Operations Aggregate Limit shown in the Declarations, regardless of the number of 
projects involved. 

V. Jf a single construction or service project away from premises owned by or rented to the Named Insured has been 
abandoned and then restarted, or if the authorized contracting parties deviate from plans, blueprints, designs, 
specifications or timetables, such project will still be deemed to be the same project. 

VI. The provisions of LIMITS OF INSURANCE not otherwise modified by this endorsement shall continue to apply as 
stipulated. 

All other terms and conditions of the Policy remain unchanged. 

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes effect 
on the effective date of said Policy at the hour stated ln said Policy, unless another effedive date is shown below, and 
expires concurrently with said Policy. 
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~-------~------ -------------··-----------------------·------, 

Blanket Additional Insured - Owners, Lessees or 
Contractors - with Products-Completed 

Operations Coverage Endorsement 

This endorsement modifies insurance provided under the following : 

COMMERCIAL GENERAL LlABILlTY COVERAGE PART 

ft is understood and agreed as follows: 

I. The WHO IS AN INSURED section is amended to add as an Insured any person or organization whom the 
Named Insured is required by written contract to add as an additional insured on this coverage part, 
including any such person or organization, if any, specifically set forth on the Schedule attachment to this 
endorsement. However, such person or organization is an Insured only with respect to such person or 
organization's liability for: 

A. unless paragraph B. below applies, 

1. bodily injury, property damage, or personal and advertising injury caused in whole or in part by 
the acts or omissions by or on behalf of the Named Insured and in the performance of such Named 
lnsured's ongoing operations as specified in such written contract; or 

2. bodily injury or property damage caused in whole or in part by your work and included in the 
products-completed operations hazard, and only if 

a. the written contract requires the Named Insured to provide the additional insured such coverage; 
and 

b. this coverage part provides such coverage . 

B. bodily injury, property damage, or personal and advertising injury arising out of your work described 
in such written contract, but only if : 

1. this coverage part provides coverage for bodily injury or property damage included within the 
products completed operations haz.ard; and 

2. the written contract specifically requires the Named Insured to provide additional insured coverage 
under the 11-85 or 10-01 edition of CG201 O or the 10-01 edition of CG2037. 

II. Subject always to the terms and conditions of this policy, including the limits of insurance, the Insurer will not 
provide such additional insured with: 

A. coverage broader than requ ired by the written contract; or 

B. a higher limit of insurance than required by the written contract. 

Ill. The insurance granted by this endorsement to the additional insured does not apply to bodily injury, property 
damage, or personal and advertising injury arising out of: 

A. the rendering of, or the failure to render, any professional architectural , engineering, or surveying services, 
including: 

1. the preparing , approving, or failing to prepare or approve maps, shop drawings, opinions, reports, 
surveys, field orders, change orders or drawings and specifications; and 

2. supervisory, inspection, architectural or engineering activities; or 

B. any premises or work for which the additional insured is specifically listed as an additional insured on 
another endorsement attached to this coverage part. 

IV. Notwithstanding anything to the contrary in the section entitled COMMERCIAL GENERAL LIABILITY 
CONDITIONS, the Condition entitled Other Insurance, this insurance is excess of all other insurance available 
to the additional insured whether on a primary, excess, contingent or any other basis. However, if this 
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C'#A 
Blanket Additional Insured - Owners, Lessees or 

Contractors -with Products-Completed 
Operations Coverage Endorsement 

insurance is required by written contract to be primary and non-contributory, this insurance will be primary and 
non-contributory relative solely to insurance on which the additional insured is a named insured. 

V. Solely with respect to the insurance granted by this endorsement. the section entitled COMMERCIAL 
GENERAL LIABILITY CONDITIONS is amended as follows: 

The Condition entitled Duties In The Event of Occurrence, Offense, Claim or Suit is amended with the 
addition of the following: 

Any additional insured pursuant to this endorsement will as soon as practicable: 

1. give the Insurer written notice of any claim, or any occurrence or offense which may result in a claim; 

2. except as provided in Paragraph IV. of this endorsement, agree to make available any other insurance 
the additional insured has for any loss covered under this coverage part; 

3. send the Insurer copies of all legal papers received, and otherwise cooperate with the Insurer in the 
investi.gation , defense, or settlement of the claim; and 

4. tender the defense and indemnity of any claim to any other insurer or self insurer whose policy or 
program applies to a loss that the Insurer covers under this coverage part. However, if the written 
contract requires this insurance to be primary and non-contributory, this paragraph (4) does not apply 
to insurance on which the additional insured is a named insured . 

The Insurer has no duty to defend or indemnify an additional insured under this endorsement until the 
Insurer receives written notice of a claim from the additional insured . 

VI. Solely with respect to the insurance granted by this endorsement, the section entitled DEFINITIONS is 
amended to add the following definition : 

Written contract means a written contract or written agreement that requires the Named Insured to make a 
person or organization an additional insured on this coverage part. provided the contract or agreement: 

A. is currently in effect or becomes effective during the term of this policy; and 

B. was executed prior to: 

1. the bodily injury or property damage; or 

2. the offense that caused the personal and advertising injury 

for which the additional insured seeks coverage. 

Any coverage granted by this endorsement shall apply solely to the extent permissible by law. 

All other terms and conditions of the Policy remain unchanged. 

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, 
takes effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is 
shown below, and expires concurrently with said Policy. 
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C'NA 
Waiver of Transfer of Rights of Recovery Against 

Others to the Insurer Endorsement 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART 

SCHEDULE 
Name Of Person Or Organization: 

Any person or organization with whom you have agreed in writing 

in a contract or agre ement to wa.i ve any right of recovery 

against such person or organization , but only if the contract 

or agreement : 

1. Is i n effect or becomes effective during the term 

of this policy ; and 

2. Was executed prior to loss. 

Information required to complete this Schedule, if not shown above, wil l be shown in the Declarations. 

It is understood and agreed that the condition entitled Transfer Of Rights Of Recovery Against Others To The 
Insurer is amended by the addition of the following : 

Solely with respect to the person or organization shown in the Schedule above, the Insurer waives any right of 
recovery the Insurer may have against such person or organization because of payments the Insurer makes for 
injury or damage arising out of the Named lnsured's ongoing operations or your work done under a contract with 
that person or organization and included in the products-completed operations hazard. 

All other terms and conditions of the Policy remain unchanged. 

This endorsement. which forms a part of and is for attachment to the Policy issued by the designated Insurers, 
takes effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is 
shown below, and expires concurrently with said Policy. 
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