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2.2.1  Rights After Termination. [f any Schedule is terminated for any reason. all rights
granted to Client hereunder with respect to the deliverables under that Schedule shall cease. and Client shall; (a)
immediately cease all use of the applicable deliverables and purge any and all software, content and materials from
Client’s computer systems, storage media and files and all copies thereof. as applicable, and (b) promptly return or
destroy. at College Board's direction. content and materials. and all copies thereof. and all other confidential
information of College Board then in Client's possession or under Client’s control. Upon termination of this
Agreement, the College Board shall terminate Client’s access to any systems to which Client has access under this
Agreement.

2.2.2  Partial Payment Upon Termination. Client will compensate the College Board for all
services performed, products furnished and licenses granted. including any costs associated with the initial
deployment of resources in preparation for providing the services under this Agreement, through the effective date
of'any termination in accordance with invoices issued or to be issued by the College Board.

2.2.3 Availability of Deliverables. [n addition to its other rights hereunder, the College Board
may cease making certain Deliverables commercially available at any time by providing Client sixty (60) days
written notice. In such event, the College Board will cease furnishing such Deliverable(s) under this Agreement and
the Agreement shall continue in full force and effect. except for provisions specifically affecting such
Deliverable(s). The College Board will refund Client any fees paid for the unused portion of such Deliverable(s).

3.0 Fees and Payment. Client shall pay those fees set forth in each Schedule for the services and deliverables
furnished during the 2013-2014 implementation year. Unless otherwise indicated in a Schedule. payment terms are
Net 30.

4.0 Taxes. Client agrees to pay any sales, use. value added or other taxes or import duties (other than the
College Board's corporate income taxes) based on. or due as a result of. any fees paid to the College Board under
this Agreement, unless Client is exempt from such taxes as the result of Client’s corporate or government status and
Client has furnished the College Board with a valid tax exemption certificate.

5.0 Representations and Warranties.

5.1 Authority. Client represents and warrants that it is empowered under applicable state laws
to enter into and perform this Agreement and it has caused this Agreement to be duly authorized. executed and
delivered.

5.2 College Board Services Warranty. The College Board represents and warrants that it
shall perform its obligations under this Agreement in a professional. workmanlike manner.

5.3 College Board Disclaimer of Implied Warranties. EXCEPT AS PROVIDED ABOVE, THE
COLLEGE BOARD MAKES NO WARRANTIES WHATSOEVER AND PROVIDES THE SERVICES AND
DELIVERABLES. AS APPLICABLE, ON AN "AS IS" AND "AS AVAILABLE" BASIS. THE COLLEGE
BOARD HEREBY DISCLAIMS ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED OR
STATUTORY. INCLUDING. WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF
MERCHANTABILITY. FITNESS FOR A PARTICULAR PURPOSE., AND NON-INFRINGEMENT OF THIRD
PARTY RIGHTS. THE COLLEGE BOARD DOES NOT WARRANT THE OPERATION OF THE
DELIVERABLES TO BE UNINTERRUPTED OR ERROR-FREE OR THAT ALL DEFICIENCIES OR ERRORS
ARE CAPABLE OF BEING CORRECTED. FURTHERMORE, THE COLLEGE BOARD DOES NOT
WARRANT OR MAKE ANY REPRESENTATIONS REGARDING THE USE OF THE DELIVERABLES OR
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THE RESULTS OBTAINED THEREFROM OR THAT THE DELIVERABLES WILL SATISFY CLIENT’S
REQUIREMENTS.

6.0 Limitation of Liability. TO THE EXTENT PERMITTED BY LAW, AND NOTWITHSTANDING
ANY OTHER PROVISION OF THIS AGREEMENT. THE TOTAL LIABILITY, IN THE AGGREGATE, OF
THE COLLEGE BOARD AND ITS OFFICERS, TRUSTEES, PARTNERS. EMPLOYEES. AGENTS AND THE
COLLEGE BOARD'S SUBCONTRACTORS AND CONSULTANTS, AND ANY OF THEM. TO CLIENT AND
ANYONE CLAIMING BY. THROUGH OR UNDER CLIENT. FOR ANY AND ALL CLAIMS, LOSSES,
COSTS OR DAMAGES WHATSOEVER ARISING OUT OF. RESULTING FROM OR IN ANY WAY
RELATED TO THIS AGREEMENT OR THE WORK PERFORMED BY THE COLLEGE BOARD PURSUANT
TO THIS AGREEMENT FROM ANY CAUSE OR CAUSES. INCLUDED BUT NOT LIMITED TO THE
NEGLIGENCE. PROFESSIONAL ERRORS OR OMISSIONS. STRICT LIABILITY OR BREACH OF
CONTRACT OR WARRANTY EXPRESS OR IMPLIED OF THE COLLEGE BOARD OR THE COLLEGE
BOARD'S OFFICERS. TRUSTEES. PARTNERS, EMPLOYEES, AGENTS. SUBCONTRACTORS OR
CONSULTANTS OR ANY OF THEM, SHALL NOT EXCEED THE ACTUAL AMOUNT PAID TO THE
COLLEGE BOARD UNDER THIS AGREEMENT FOR THE SPECIFIC DELIVERABLE SUBJECT TO THE
DAMAGES CLAIM.

IN NO EVENT SHALL EITHER PARTY, THEIR AFFILIATES OR THEIR SUBCONTRACTORS BE LIABLE
FOR ANY SPECIAL. INCIDENTAL. INDIRECT, CONSEQUENTIAL. EXEMPLARY OR PUNITIVE DAMAGES
(INCLUDING. BUT NOT LIMITED TO. ANY DAMAGES FOR LOSS OF PROFITS OR SAVINGS, LOSS OF
USE. BUSINESS INTERRUPTION OR THE LIKE). EVEN [F SUCH PARTY HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.

7.0 Indemnification. To the extent permitted by law and notwithstanding any other provision of this
Agreement, Client agrees to indemnify. hold harmless and defend the College Board trom and against any and all
liabilities. demands, claims. tines, penalties damages. forfeitures and suits. together with reasonable attorneys' and
witnesses' fees and other costs and expenses ot defense and settlement, which the College Board may incur, become
responsible for or pay out as a result of death or bodily injury or threat thereof to any person, destruction of or
damage to any property. contamination of or adverse effect on natural resources or the environment, any violation of
local state or federal laws. regulations or orders, or any other damages claimed by third parties (collectively.
"Dan ") provided. however, that Client shall not be obligated to indemnify the College Board to the extent such
Damages are caused directly by the negligence or willtul misconduct of the College Board.

8.0 Ownership of Intellectual Property. Client agrees and acknowledges that all intellectual property
provided under or pertaining to the Agreement. including. but not limited to. any College Board publications,
College Board website(s). CD-ROMS, videos. examinations and all items contained therein, including all copies
thereof. all data and any parts thereot. all copyrights. trademarks, trade secrets, patents, and other similar proprietary
rights are the sole and exclusive property of the College Board. Nothing in this Agreement should be interpreted to
indicate that the College Board is passing its proprietary rights in and to the College Board Intellectual Property to
the Client except as specifically provided under a particular Schedule.

9.0 Miscellaneous.

9.1 Cooperation.  Client shall cooperate fully with College Board, its agents, consultants and
subcontractors and provide all assistance as reasonably necessary for the College Board to furnish the Deliverables
as applicable. including but not limited to: (a) fulfilling its obligations under the applicable Schedule and (b) other
assistance reasonably required by College Board to fulfill its obligations under this Agreement.

9.2 Force Majeure. No party will be responsible to the other, and such shall not be grounds to
terminate this Aereement. for disruptions in usace of the Deliverables caused hv acts of God. acts of terrorism,
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9.8 Survival. It is agreed that certain obligations of the parties under this Agreement, which.
by their nature would continue beyond the termination, cancellation, or expiration of this Agreement. shall survive
termination. cancellation or expiration of this Agreement, including without |  lation, payment, ownership of
intellectual property, representations and warranties. limitation of liability. confidential and proprietary information,
indemnification, term and termination. and Section 9 (Miscellaneous) herein.

9.9 Amendment; Waiver.  Any provision ot this Agreement may be amended or waived if, and
only if. such amendment or waiver is in writing and signed. in the case of an amendment, by the parties, or in the
case of a waiver, by the party against whom the waiver is to be effective. No failure or delay by any party in
exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial
exercise thereof or the exercise of any other right, power or privilege. Except as otherwise provided herein, the
rights and remedies herein provided shall be cumulative and not exclusive of any rights or remedies provided by
law.

9.10 Severability. The provisions of this Agreement shall be deemed severable and the invalidity
or unenforceability of any provision shall not affect the validity or enforceability of the other provisions hereof. If
any provision of this Agreement, or the application thereof to any person or entity or any circumstance, is invalid or
unenforceable. (a) a suitable and equitable provision shall be substituted therefor in order to carry out so far as may
be valid and enforceable provision and (b) the remainder of this Agreement and the application of such provision to
other persons. entities or circumstances shall not be affected by such invalidity or unenforceability, nor shall such
invalidity or unenforceability affect the validity or enforceability of such provision, or the application thereof, in any
other jurisdiction.

9.11 Order of Precedence. In the event of conflict between the terms and conditions of any Schedule
and the Agreement the terms and conditions of the Schedule shall prevail. The parties acknowledge and agree that
each shall construe the terms. covenants and conditions set forth in this Agreement. including each Schedule hereto,
as consistent with one another insofar as possible. so as to give effect to the fullest extent possible to each particular
clause. Client shall remit any Client issued purchasing documents such as a contract or purchase order prior to the
scheduled delivery of any License or Deliverable to ensure prompt payment for services and deliverables received
under this Agreement (“Client Pu ' Order™). Notwithstanding anything to the contrary, the parties hereby
acknowledge and agree that the Client rurcnase Order shall be subject to the terms and conditions of this Agreement
and this Agreement shall override any terms and conditions included in the Client Purchase Order. Client
acknowledges and agrees that the College Board may delay and/or withhold furnishing Licenses or Deliverables if
Client fails to issue the Client Purchase Order for such License or Deliverable, as applicable, prior to the scheduled
delivery date for such License or Deliverable.

9.12 Entire Agreement. This Agreement with all attached Schedules (and any attachments to those
Schedules) sets forth the entire Agreement between the College Board and Client, supersedes any and all other
agreements and understandings (oral or written) between the College Board and Client concerning the subject matter
of'this Agreement, including without limitation any Client Purchase Order.

9.13 Headings. Headings contained in this Agreement are for reference purposes only. They
shall not affect in any way the meaning or interpretation of this Agreement.

9.14 Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed
an original, and both of which taken together shall constitute one and the same document. A signature delivered by
facsimile shall be considered binding for both parties.
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2.2.1 Rights After Termination. If any Schedule is terminated for any reason, all rights
granted to Client hereunder with respect to the deliverables under that Schedule shall cease. and Client shall; (a)
immediately cease all use of the applicable deliverables and purge any and all software, content and materials from
Client’s computer systems, storage media and files and all copies thereof, as applicable, and (b) promptly return or
destroy. at College Board's direction. content and materials, and all copies thereof, and all other confidential
information of College Board then in Client's possession or under Client’s control. Upon termination of this
Agreement. the College Board shall terminate Client’s access to any systems to which Client has access under this
Agreement.

2.2.2  Partial Payment Upon Termination. Client will compensate the College Board for all
services performed. products furnished and licenses granted. including any costs associated with the initial
deployment of resources in preparation for providing the services under this Agreement, through the effective date
of any termination in accordance with invoices issued or to be issued by the College Board.

2.2.3 Availability of Deliverables. In addition to its other rights hereunder, the College Board
may cease making certain Deliverables commercially available at any time by providing Client sixty (60) days
written notice. In such event. the College Board will cease furnishing such Deliverable(s) under this Agreement and
the Agreement shall continue in full force and effect. except for provisions specitically affecting such
Deliverable(s). The College Board will refund Client any fees paid for the unused portion of such Deliverable(s).

3.0 Fees and Payment. Client shall pay those fees set forth in each Schedule for the services and deliverables
furnished during the 2013-2014 implementation year. Unless otherwise indicated in a Schedule. payment terms are
Net 30.

4.0 Taxes. Client agrees to pay any sales, use. value added or other taxes or import duties (other than the
College Board's corporate income taxes) based on. or due as a result of, any fees paid to the College Board under
this Agreement. unless Client is exempt from such taxes as the result of Client’s corporate or government status and
Client has furnished the Coliege Board with a valid tax exemption certificate.

5.0 Representations and Warranties.

5.1 Authority. Client represents and warrants that it is empowered under applicable state laws
to enter into and perform this Agreement and it has caused this Agreement to be duly authorized. executed and
delivered.

5.2 College Board Services Warranty. The College Board represents and warrants that it
shall perform its obligations under this Agreement in a protessional, workmanlike manner.

53 College Board Disclaimer of Implied Warranties. = EXCEPT AS PROVIDED ABOVE, THE
COLLEGE BOARD MAKES NO WARRANTIES WHATSOEVER AND PROVIDES THE SERVICES AND
DELIVERABLES. AS APPLICABLE, ON AN "AS IS" AND "AS AVAILABLE" BASIS. THE COLLEGE
BOARD HEREBY DISCLAIMS ALL OTHER WARRANTIES., WHETHER EXPRESS, IMPLIED OR
STATUTORY. INCLUDING. WITHOUT LIMITATION, ANY [IMPLIED WARRANTY OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT OF THIRD
PARTY RIGHTS. THE COLLEGE BOARD DOES NOT WARRANT THE OPERATION OF THE
DELIVERABLES TO BE UNINTERRUPTED OR ERROR-FREE OR THAT ALL DEFICIENCIES OR ERRORS
ARE CAPABLE OF BEING CORRECTED. FURTHERMORE. THE COLLEGE BOARD DOES NOT
WARRANT OR MAKE ANY REPRESENTATIONS REGARDING THE USE OF THE DELIVERABLES OR
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9.8 Survival. It is agreed that certain obligations of the parties under this Agreement, which,
by their nature would continue beyond the termination. cancellation, or expiration of this Agreement, shall survive
termination. cancellation or expiration of this Agreement, including without limitation, payment, ownership of
intellectual property, representations and warranties, limitation of lability, confidential and proprietary information,
indemnification, term and termination, and Section 9 (Miscellaneous) herein.

9.9 Amendment; Waiver.  Any provision of this Agreement may be amended or waived if, and
only if, such amendment or waiver is in writing and signed. in the case of an amendment, by the parties, or in the
case of a waiver, by the party against whom the waiver is to be effective. No failure or delay by any party in
exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial
exercise thereof or the exercise of any other right, power or privilege. Except as otherwise provided herein, the
rights and remedies herein provided shall be cumulative and not exclusive of any rights or remedies provided by
law.

9.10 Severability. The provisions of this Agreement shall be deemed severable and the invalidity
or unenforceability of any provision shall not affect the validity or enforceability of the other provisions hereof. If
any provision of this Agreement, or the application thereof to any person or entity or any circumstance. is invalid or
unenforceable, (a) a suitable and equitable provision shall be substituted therefor in order to carry out so tar as may
be valid and enforceable provision and (b) the remainder of this Agreement and the application of such provision to
other persons. entities or circumstances shall not be affected by such invalidity or unenforceability, nor shall such
invalidity or unenforceability affect the validity or enforceability ot such provision, or the application thereof, in any
other jurisdiction.

9.11 Order of Precedence. In the event of conflict between the terms and conditions of any Schedule
and the Agreement the terms and conditions of the Schedule shall prevail. The parties acknowledge and agree that
each shall construe the terms, covenants and conditions set forth in this Agreement, including each Schedule hereto.
as consistent with one another insofar as possible, so as to give effect to the fullest extent possible to each particular
clause. Client shall remit any Client issued purchasing documents such as a contract or purchase order prior to the
scheduled delivery of any License or Deliverable to ensure prompt payment for services and deliverables received
under this Agreement (“Client Pur¢' < "a™). Notwithstanding anything to the contrary. the parties hereby
acknowledge and agree that the Client rurcnase Order shall be subject to the terms and conditions of this Agreement
and this Agreement shall override any terms and conditions included in the Client Purchase Order. Client
acknowledges and agrees that the College Board may delay and/or withhold furnishing Licenses or Deliverables if
Client fails to issue the Client Purchase Order for such License or Deliverable, as applicable, prior to the scheduled
delivery date for such License or Deliverable.

9.12 Entire Agreement. This Agreement with all attached Schedules (and any attachments to those
Schedules) sets forth the entire Agreement between the College Board and Client, supersedes any and all other
agreements and understandings (oral or written) between the College Board and Client concerning the subject matter
of this Agreement. including without limitation any Client Purchase Order.

9.13 Headings. Headings contained in this Agreement are tor reference purposes only. They
shall not affect in any way the meaning or interpretation of this Agreement.

9.14 Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed
an original, and both of which taken together shall constitute one and the same document. A signature delivered by
facsimile shall be considered binding for both parties.
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