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Professional Services Contract - KEMA Services, Inc. - Havenscourt New
Classroom and Cafeteria Building Project

Approval by the Board of Education of a Professional Services Agreement with
KEMA Services, inc. for Commissioning Services on behalf of the District at
Havenscourt New Classroom and Cafeteria Building Project, in an amount not-
to exceed $52,000.00. The term of this Agreement shall commence on March
25, 2010 and shall conclude no later than December 31, 2012.

QUSD is pursuing Collaborative for High Perfomance Schools (CHPS)
Certification for the Havenscourt New Classroom and Cafeteria Building.
Building commissioning services satisfy the requirements of CHPS pre-requisite
££3.0, which is necessary for CHPS certification.

100.00%

Among the key purposes of the District’s Facilities Master Plan is to provide an
academic environment for the Oakland community that will give every student,
educator, and community member using our facilities the best possible
opportunity for tearning.

Through implementation of the Facitities Master Plan, the District intends to
improve the District’s facilities in terms of structural integrity, safety,
reliability of operating (mechanical) systems, access to modern resources,
number and type of appropriate laboratories and specialized instruction rooms,
opportunities for physical education, and attractiveness, such that the Oakland
Pubtic Schools are second to none. Operation of the District schoots under the
planned approach is intended to ensure safety, cleanliness, and orderliness for
all individuals participating in the learning process.

The basic facility needs of students such as proper lighting, functional roofs,
noise control and well maintained buildings, not only convey the message that
we value our students and teachers but may foster a sense of school pride and
community ownership which may improve attitudes towards learning. The
implementation of the Facilities Master Plan is our first step in that direction.
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Recommendation

Fiscal Impact

Attachments

Approval by the Board of Education of a Professional Services Agreement with
KEMA Services, Inc. for Commissioning Services on behalf of the District at
Havenscourt New Classroom and Cafeteria Building Project, in an amount not-
to exceed $52,000.00. The term of this Agreement shall commence on March
25, 2010 and shall conclude no later than December 31, 2012,

The funding source for this project is General Obligation Bond-Measure B.

s Professional Services Contract including scope of work

wysw.ousc.<12.ca.us




OAKLAND UNIFIED
SCHOOL DISTRICT

OFE 5 ) ! SERVI(C 5F N R CT

This Agreement is entered into between the Oakland Unified Schoof District (QUSD)and } AA Services, Inc.

(CONTRACTOR). OQUSD is authorized by Government Code Section 53060 to contract for the furnishing of special services and advice in
financial, economic, accounting, engineering, legal, and administrative matters with persons specially trained, experienced, and competent
to perform such services. CONTRACTOR is specially trained, experienced, and competent to provide such services. The parties agree as
follows:

1.

Services: The CONTRACTOR shall provide the services as described in Exhibit A attached hereto and incorporated herein by
this reference (“Services” or “Work").

Terms: CONTRACTOR shall commence work on 3-25-2010. The work shall be completed no later than 12-31-2012.

Compensation: OUSD agrees to pay CONTRACTOR for services satisfactorily rendered pursuant to this Agreement a totzal fee not to
exceed Fifty-two thousand dollars anc -~ ~~~ts {$52,0C™ ™). This sum shall be for full performance of this Agreement and
includes &l fees, costs, and expenses incuneu vy Sontractor iniciuding, but not limited to, labor, materials, taxes, profit, overhead,
travel, insurance, subcontractor costs, and other costs.

If CONTRACTOR wilf be compensated hourly for services praovided under this Contract, CONTRACTOR shall describe in Exhibit "A,”
altached hereto, the specific scope of services to be delivered on an hourly basis to OUSD.

OUSD shall not be liable to CONTRACTOR for any costs or expenses paid or incurred by CONTRACTOR in performing services for
OUSD, except as follows: NA

Payment for the Work shall be made for all undisputed amounts in monthly instaliment payments within forty-five (45) days after the
CONTRACTOR submits an invoice to QUSD for Work actually completed and after OUSD's written approval of the Work, or the
portion of the Work for which payment is to be made. Invoices furnished by CONTRACTOR under this Agreement must be in a form
acceptatle to QUSD. All amounts paid by OUSD shall be subject to audit by OUSD.

The granting of any payment by OUSD, or the receipt thereof by CONTRACTOR, shali in no way lessen the liability of CONTRACTOR
to correct unsatisfactory work, although the unsatisfactory character of that work may not have been apparent or detected at the time a
payment was made. Work, which does not conform to the requirements of this Agreement, may be rejected by District and in that case
must be replaced by CONTRACTOR without delay.

Submittal of Documents: CONTRACTOR shall not commence the Work under this Contract untiit CONTRACTOR has submitted and
QUSD has approved the certificate(s) and affidavit(s), and the endorsement(s) of insurance required as indicated below:

»  Signed Agreement
»  Workers' Compensation Certification
» Insurance Certificates and Endorsements

Equipment and Materials: CONTRACTOR shall provide alf equipment, materials, and supplies necessary for the performance of the
Agreement except: NA

CONTRACTOR Qualifications / Performance of Services.

a. CONTRACTOR Qualifications. CONTRACTOR is specially trained, experienced, competent and fully licensed to provide the
Sernvices required by this Agreement in conformity with the laws and regulations of the State of California, the United States of
America, and all local laws, ordinances and regulations, as they may apply.

b. Standard of Care. CONTRACTOR represents that CONTRACTOR has the quatifications and ability to perform the Services in a
professional manner, without the advice, control, or supervision of QUSD. CONTRACTOR's services will be performed, findings
obtained, reports and recommendations prepared in accordance with generally and currently accepted principles and practices of
its profession for services to Cealifornia school districts.

Notices/Invoicing: All notices and invoices provided for under this Agreement shall be in writing and either personally delivered
during normal business hours or sent by U.S. Mail (certified, return receipt requested} with postage prepaid to the other party at the
address set forth below:

OUSD Representative: CONTRACTOR:

Name: Timothy White Name: Erik Dyrr

Site /Dept.:__Facilities Planning and Management Title: Proiect Manager

Address: 955 High Street Address: 155 Grand Avenue
Oakland, CA 947601 Oakland, CA 94612

Phone: (510)879-3664 _ Phone: 510-801-0446

Notice shall be effective when received if personzlly served or, if mailed, three days after mailing. Either party must give written notice
of a change in address. CONTRACTOR shall submit invoices in a form that includes the name of the person providing the service, the
service performed, the date service was rendered, and the hours spent on the work.
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" Prefessional Services Contract

8.

Status of Contractor: This is not an empleyment contract. CONTRACTOR, in the verforance of
as an independent contractor.  CONTRACTOR understancs and agrees that ot and all of its &1 S
officers, employees, agents, partner, or joint venture of OUSD, and zre not entitled to benefits of ¢ or nature normally provided
empioyees of OUSD and/or to which OUSD’s employees are nommally entitied, including. but nc: limited to, State Unemplayment
Compensation or Worker's Compersation. CONTRACTOR shall assume fult responsibility for payment of all federal, state, and local
taxes or contributions, including unemployment insurance. social security and income texes with respect to CONTRACTOR's
employees. in the performance of the work herein contemplated, CONTRACTOR s an independent contractor or business entity, with
the sole authority for controlling and directing the performance of the details of the work, OUSD teing interested only in the results
obtained.

=erent, shail be and act
3l net be considered

Local, Small Local and Small Local Resident Business Enterprise Program (L/SLISLRBE): There is a twenty oercent (20%)
minimum participation requirement for all professional service contracts over the informal bidding thresho'd (Public Contract Code
Section 20111). Confractors shali comply with the twanty percent (20%) Iccal business participaton requirement at a rate of ten percent
{10%) local and 10% small local and/cr smali local resident business participation. The requirement may be whclly satisfied by a City of
Qakland certified business. Business entities must be certified by the City of Qakland in order to earn credit toward meeting the twenty
percent participation requirement. A copy of the District's S/SUSLRBE Policy can be obtained for the OUSD wetsite: www.ousd k12.ca.us

a. For purposes of establishing a threshold for determining the application of the IL/SL/SLREE Program only, informal professicnal
service contracts are valued at or under the current year's threshold pursuant to Public Contraci Code Section 20111, (For 2009
the threshold is 576.700, subject to change in 2010). All professional services contracts below the current threshold must include
outreach to certified tocal firms such that a minimum of three local firms are included in the solicitation

b. Inlight of the twenty percent L/SI/SLRBE participation requirement for formally big professiona! service contracts, good faith effort
documentation is not necessary.

¢.  Upon satisfying the twenty percent requirement, a Contractor will earn two (2) preference ponts Three additional preference
points may be earned at a rate of one pomt for every additional ten percent participation up 1o fifty percent participation of the total
contract dollars attributable to local certified firms.

d. Joint Venture and Wentor Protége Agreements. If a professional services contractor is able to develop a Joint Venture or “Mentor-
Protégé” relationship with a certified SLBE or SLRBE, the mentor or Joint Venture partners will enjoy tne benefit of credits against
the participation requirement. In order to earn credit for Joint Venture or Mentor-Protégé relationships, the Agreement must be
submitted for approval by proposal due date for professional services contracts, Joint Venture Applications and elements of a
District approved Mentor Protégé relation are available upon request.

Insurance:

9.1 Without in any way limiting CONTRACTOR's liability under any other section of this Agreement, CONTRACTOR will maintain in
force, during the full term of the Agreement, insurance in the following amounts and coverages:

8.1.1 Workers' Comipensation Employers' Liability limits not less than each $1,000,000 each accident, per disease, and
aggregate. CONTRACTOR's Workers' Compensation Insurance policy shall contain a Waiver of Subrogation. In the event
CONTRACTOR is self-insured, it shall furnish Certificate of Permission to Self-insure signed by Department of Industrial
Relations Administration of Self-Insurance, State of California.

8.1.2 CONTRACTOR's right to selfinsure is subject to approval by the District As a condition to such approval,
CONTRACTOR shall submit to the District evidence that CONTRACTOR maintains sufficient financial resources for said self-
insurance.

9.1.3 Commercial General Liability insurance or Business Owners Policy with limits not less than $1,000,000 each occurrence
Combined Single Limit for Bodily Injury and Property Damage, including Contractual Liability, Personal Injury, Products and
Completed Operations. This liability insurance shall include but shall not be limited to protection against claims arising from
bodily and personal injury (including death resufting therefrom) and damage to property resulting from CONTRACTOR's or
subcontractor's or sub-CONTRACTOR's operations.

8.1.4 Comprehensive or Businegss Owners Automobile Liability Insurance with limits not fess than $1,000,000 each occurrence
Combined Single Limit for Bodily Injury and Property Damage, including Owned and Non-owned and hired auto coverage, as
applicable.

9.2 General Liability and Automobile Liability Insurance policies shall be endorsed to provide the following:
9.2.1 Name as Additional tnsured District, its Directors, Officers, Employees, Agents, and Representatives.
9.2.2 That such policies are primary insurance to any other insurance available to the Additional Insured, with respect to any
claims arising cut of this Agreement, and that insurance applies separately to each insured against whom claim is made or suit

is brought.

8.3  All policies shall be endorsed to provide thirty (30) days' advance written notice to District of cancellation, non-renewal or
reduction in coverage, and certificates of all policies and endorsements shall be mailed to the following address:
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‘Professional Services Contract

13.

14.

16.

Timothy E. White, Assistant Superintendent
Ozkland Unified School District

Department of Facilities Planning and Management
955 High Street

Ozkland, California 84601

3.4  Insurance shall be provided by an admitted California insurance company with a current Best's Key Rating of A minus (A-) or
better. Should any of the required insurance be provided under a claims-made form, CONTRACTOR shall maintain such coverage
centinuously throughout the term of this Agreement and, without lapse, for a period of four years beyond the Agreement expiration, to
the effect that, should occurrences during the Agreement term give rise to claims made after expiration of the Agreement, such claims
shall be covered by such claims-made policies.

9.5  Should any of the required insurance be provided under a form of coverage that includes & general annus! aggregate limit or
provides that claims investigation or legal defense costs be included in such general annual aggregate limit, such general annual
aggregate limit shall be double the occurrence or claims limits specified above.

9.6 Certificates of insurance evidencing all caverage's above shall be furnished to District before commencing any operations under
this Agreement, with complete copies of policies promptly upon District request. Approval of the insurance by District shaill not retieve
or decrease the liability of CONTRACTOR hereunder.

9.7  District may, at its sole option, terminate this Agreement immediately, without notice to CONTRACTOR and without cpportunity
to cure the default, in the event of any lapse of required insurance coverage. District may, at its sole option, secure sufficient
insurance coverage to replace any required insurance coverage, which has lapsed, and CONTRACTOR hereby acknowledges its
liability to reimburse District for all costs associated with suct replacement insurance coverage. CONTRACTOR shall be responsible
for any and all uninsured losses.

9.8 IFCONTRACTOR is an association, joint venture or partnership, the association, joint venture or partnership shall be insured by
ary one of the following methods:

9.8.1 Separate insurance policies issued with the association, joint venture or partnership as named insured; All insurance
policies required by this Agreement of ane of the participants to include the association, joint venture or partnership as named
insured; The association, joint venture or partnership must be a named insured on all of the policies required by this
Agreement.

Licenses and Permits: CONTRACTOR shall obtain and keep in force all licenses, permits, and certificates necessary for the
performance of this Agreement.

Assignment: The obligations of CONTRACTOR under this Agreement shall not be assigned by CONTRACTOR without the express
prior written consent of OUSD.

Anti-Discrimination. lt is the policy of OUSD that in connection with all work performed under Contracts there be no discrimination
ageainst any employee engaged in the work because of race, color, ancestry, national origin, religious creed, physical disability, medical
condition, marital status, sexual orientation, gender, cr age and therefore the CONTRACTOR agrees to comply with applicable Federal
and California laws includirg, but not limited to, the California Fair Employment and Housing Act beginning with Government Code
Section 12900 and LLabor Code Section 1735 and OUSD policy. In addition, the CONTRACTOR agrees to require like compliance by
all its subcontractor(s).

Drug-Free / Smoke Free Policy. No drugs, alcohol, and/or smoking are allowed at any time in any buildings and/or grounds on
OUSD property. No students, staff, visitors, CONTRACTORS, or subcontractors are to use drugs on these sites.

Indemnification: CONTRACTOR agrees to hold harmless, indemnify, and defend OUSD and its officers, agents, and employees
from:

a. any and all claims or losses accruing or resulting from injury, damage, or death of any person, firm, or corporation in connection
with the performance of this Agreement. CONTRACTOR also agrees to hold harmless, indemnify, and defend OUSD and its
elective board, officers, agents, and employees from any and all claims or losses incurred by any supplier, contractor, or
subcontractor furnishing work, services, or materials to CONTRACTOR in connection with the performance of this Agreement.
This provision survives termination of this Agreement ;

b. CONTRACTOR shall indemnify, defend, and hold District, its directors, officers, agents, employees and representatives harmless
from and against all claims, demands and judgments of any description arising out of or alleged to have arisen out of performance
or nonperformance of the services under this Agreement to the extent that such claims, demands and judgments are the result of
any error, omission or negligent act of CONTRACTOR or any person employed or agent engaged by CONTRACTOR.

¢. CONTRACTOR shall place in its sub contracting / sub-consulting agreements and cause its sub-contractors / sub-
CONTRACTORSs to agree to indemnities, defense and insurance obligations in the exact form and substance of those contained
herein, each naming the District as an additional beneficiary or insured.

Copyright/Trademark/Patent/Ownership. CONTRACTOR understands and agrees that all matters produced under this Agreement
shall become the property of OUSD and cannot be used without OUSD'’s express written permission. OUSD shall have all right, title
and interest in said matters, ircluding the right to secure and maintain the copyright. trademark, and/or patent of said matter in the
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‘Professional Services Contract

17.

18.

19.

20.

21,

22.

23.

24.

25.

26.

28.

29.

30.

rame cf OUSD. CONTRACTOR consents to use of CONTRACTOR's name in conjunction with the sale, use, performance and
cistribution of the matters, for any purpose and in any medium. These matters include, without fimitation, drawings, pians,
specifications, studies, reports, memoranda, computation sheets, the contents of computer diskettes, artwork, copy, posters,
tillboards, photographs, videoiapes, audiotapes, systems designs, software, reports, diagrams, surveys, source codes or any other
criginal works of authorship, or other documents prepared by CONTRACTOR or its Sub-CONTRACTORS in connection with the
Services performed under this Agreement. All works shall be works for hire as defined under Title 17 of the United States Code, and
all cooyrights in those works are the property of OUSD.

Suspension of Work: District may, without cause, order CONTRACTOR, in writing, to suspend, delay or interrupt the Work, for such
periods of time as District may determine. in its sole discretion. Suspension shall be effected by delivery to CONTRACTOR of notice
cf suspension specifying the extent to which performance of the Work under the Agreement is suspended, and the date upon which
suspension becomes effective, which shall be no less than seven (7) calendar days from the date the notice of suspension is
delivered.

Waiver: No delay or omission by either party in exercising any right under this Agreement shall operate as a waiver of that or any
cther right or prevent a similar subsequent act from constituting a violation of the Agreement.

Termination: OUSD may at any time terminate this Agreement upon written notice to CONTRACTOR. OQUSD shall compensate
CONTRACTOR for services satisfactorily provided through the date of termination. In addition, OUSD may terminate this Agreement
for ceuse should CONTRACTOR fail to perdform any part of this Agreement. In the event of termination for cause, OUSD may secure
the required services from another contractor. If the cost to OUSD exceeds the cost of providing the services pursuant to this
Agreement, CONTRACTOR shall pay the additional cost.

No Rights in Third Parties. This Agreement does not create any rights in, or inure to the benefit of, any third party except as
expressly provided herein.

OUSD’s Evaluation of CONTRACTOR and CONTRACTOR’s Employees and/or Subcontractors. OUSD may evaluate the
CONTRACTOR’s work in any way that OUSD is entitled to do so pursuant to applicable law. The OUSD's evaluation may include,
without {imitation:

a. Requesting that OUSD employee(s) evaluate the CONTRACTOR and the CONTRACTOR's employees and subcontractors and
each of their performance.

b. Announced and unannounced observance of CONTRACTOR, CONTRACTOR'’s employee(s), and/or subcontractor(s).

Limitation of OUSD Liability. Other than as provided in this Agreement, OUSD's financial obligations under this Agreement shall be
limited to the payment of the compensation provided in this Agreement. Notwithstanding any other provision of this Agreement, in no
event, shall OUSD be liable, regardless of whether any claim is based on contract or tort, for any special, conseguential, indirect or
incidental damages, including, but not limited to, lost profits or revenue, arising out of or in connection with this Agreement for the
services performed in connection with this Agreement.

Confidentiality. The CONTRACTOR and all CONTRACTOR's agents, personnel, employee(s), andfor subcontractor(s) shall
maintain the confidentiality of all information received in the course of performing the Services. CONTRACTOR understands that
student records are confidential and agrees to comply with all state and federal laws concerning the maintenance and disclosure of
student records. This requirement to maintain confidentiality shali extend beyond the termination of this Agreement.

Conflict of Interest. CONTRACTOR shall abide by and be subject to ali applicable OQUSD policies, regulations, statutes or other laws
regarding conflict of interest. CONTRACTOR shall not hire any officer or employee of QUSD to perform any service by this Agreement.

CONTRACTOR affirms to the best of his/herf/its knowledge, there exists no actual or potential conflict of interest between
CONTRACTOR's family, business or financial interest and the services provided under this Agreement, and in the event of change in
either private interest or services under this Agreement, any question regarding possible conflict of interest which may arise as a result
of such change will be brought to OUSD’s attention in writing.

Through its execution of this Agreement, CONTRACTOR acknowledges that it is familiar with the provisions of section 1090 ef seq.
and Section 87100 et seq. of the Government Code of the State of California, and certifies that it does not know of any facts which
constitute a violation of said provisions. In the event CONTRACTOR receives any information subsequent to execution of this
Agreement, which might constitute a violation of said provisians, CONTRACTOR agrees it shall notify OUSD of this information.

Integration/Entire Agreement of Parties. This Agreement constitutes the entire agreement between the Parties and supersedes all
prior discussions. negotiations, and agreements, whether oral or written. This Agreement may be amended or modified only by a
written instrument executed by both Parties.

Litigation: If any litigation is initiated to enforce or interpret this Agreement, the prevailing party shall be entitled to reasonable
attorney’s fees and costs. This Agreemient shall be performed in Oakland, CA and is governed by the laws of the State of California.

. Approval: This Agreement is not effective and no payment shall be made to CONTRACTOR until it is approved. Approval requires

signature by the State Administrator, the Board of Education, and/or the Interim Superintendent as their designee.

Signature Authority. Each party has the full power and authority to enter into and perform this Agreement, and the person signing
this Agreement on behalf of each Party has been given the proper authority and empowered to enter into this Agreement.

Counterparts. This Agreement and ali amendments and supplements to it may be executed in counterparts, and all counterparts
together shall be construed as one document.

Incorporation of Recitals and Exhibits. The Recitals and each exhibit attached hereto are hereby incorporated herein by reference.
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ZXHIBIT “A” Scope of Work

DESCRIPTION OF SERVICES TO BE PERFORMED BY CONTRACTOR

CONTRACTOR's entire Proposa: is made part of this Agraement

SCOPE OF ‘MRK

Contractor Name: KEMA SERVICES, INC.

Billing Rate: Fifty-**~ thousand dollars and no cents ($5” ~**

Description of Services to be Provided

The scope of the project is to provide building commissioning services for the Havenscourt New
Classroom/Cafeteria building. Commissioning services include review design of intent documentations, review
design team’s basis of design, develop a commissioning plan, perform peer review of design during design
development and construction documents phases, provide commissioning specifications for construction
documents, and initiate construction phase commissioning kick-off meeting.

The attached proposal is incorporated into the contract to the extent that it is subordinate to and not
inconsistent with the contract terms.
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Professional Services Contract
b

Notice: This page includes two separ e forms.

Directions:

(,ompleTe YWOrkers compensarion certitication below

v
v Attach proof of general liability and workers' compensation
insurance

conTractors with employees |

v Complete Workers' Compensation Certification below
v Either attach proof of general liability insurance or, if eligible,
complete request for waiver below.

\
\
|
Contractors with no \
employees !

\

WORKERS’ COMPt JION ¢ RTIFIC/ ON

Laber Code Section 3700 in relevant part provides:
Every employer except the State shall secure the payment of compensation in one or more of the following ways:

e By being insured against liability to pay compensation by one or more insurers duly authorized to write compensation
insurance in this State.

+ By securing from the Director of industrial Relations a certificate of consent to self-insure, which may be given upon furnishing
proof satisfactory to the Director of Industrial Relations of ability to self-insure and to pay any compensation that may become
due to its employees.

Check only one of the boxes below.

d | am aware of the provisions of Section 3700 of the Labor Code | {1 | do not employ anyone in the manner subject to the workers’
which require every employer to be insured against liabiiity for compensation taws of California.
workers® compensation or to undertake self-insurance in
accordance with the provisions of that code, and | will comply |
with such provisions before commencing the performance of ‘
the Work of this Contract.

f

CONTRACTOR Name: ___KEMP Sepv 2y [me '
Contractor Signature: G }—/1 T Date: ;LA?' 3//@

- ') ‘ /
Print Name and Title: 7’24& K D WZZ,/, ‘ ILECTIE

{In accordance with Article 5 — commencing at Section 1850, Chapter 1, part 7, Division 2 of the Labor Code, the above certificate must be
signed and filed with OUSD prior to performing any Work under this Contract.)

The following conditions must be satisfied in order to qualify for a waiver of Oakland Unified Schoo!
District's requirement of general liability insurance requirement:
1. Contract is for less than $15,000
2. Good history with the District. If the contractor has worked with OUSD in the past they
received a goad eveluation and there were no prior complaints, problems or injuries from
prior coniracts.

I request a waiver of the general liability insurance requirement. | certify that | meet the above criteria.

CONTRACTOR Name:

Contractor Signature:; Date:
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