


equipment thereon shall revert to the District, subject to the Parties’ negotiation of a successor
Agreement, if necessary, containing the t  ns of the District’s provision of facilities to the Charter
School in accordance with the provisions of Proposition 39. As titleholder to the Dedicated Space and
the facilities and ¢ 1ipment located thereon, the District reserves the right at the expiration of the
Term to recot the full rights and benefits of such ownership, including, but not limited to, use of such
Dedicated Space, facilities and equipn 1t for District services.

The Charter School shall otherwise have full and exclusive use of the Dedicated Space during
the Term. The Charter School shall comply with District policies regarding the operations and
ma enance of the facilities, furnishings, and equipment.

Although the Charter School shall have the exclusive use of the Dedicated Space, District with
the prior consent of Charter School, may . “ee to make the Dedicated Space available to members of
the community in accordance with the provisions of the Civic Center Act (Education Code section
38131et seq.) If Charter School authorizes use of the Dedicated Space pursuant to the Civic Center Act,
Charter School assumes the risk of loss or damage to its personal property located on the Dedicated
Space as a result of that use.

For purposes of compliance with the Civil Center Act with respect to the Dedicated Space only,
the governing body of Charter School shall hold the same powers and obligations applicable to School
District Boards of Trustees under Education Code sections 38130-38139 and shall also follow District
Board Policy and Administrative Regulations in making use of the facilities accessible to members of
the community.

Pursuant to the requirements of Proposition 39, the allocation of Dedicated Space as set forth
in this Section is based upon an assumption of 222 in-district classroom ADA for the 2013-2014 school
year. Future requests for additional facilities ased on enrollment increases may be made in the
manner specified in Section 11969.9 of the Proposition 39 regulations (Cal. Code Regs., Tit. 5, §
11969.9.)

The Parties agree that the provision of facilities pursuant to this Agreement constitutes full and
complete satisfaction of the District’s obligation to provide facilities to Charter School under
Proposition 39 for the 2013-2014 school year.

Section 2. Shared Space.
The District hereby grants to the Charter School the right to joint use of the following “Shared

Space” located on the Site, solely for the ¢ poses set forth in the Charter School’s charter and on the
terms and conditions set forth herein :








































Agreement, and further except for any portion of the Dedicated Space condemned and any damage
and destruction for which the Charter School is not responsible hereunder.

Section 18. Holding Over.

Charter School shall surrender possession of the Dedicated Space immediately upon the
expiration of the Term or earlier termination of this Agreement. Charter School will not be permitted
to hold over possession of the Dedicated Space after such expiration or earlier termination of the Term
without the express written consent of the District, which consent e District may withhold in its sole
and absolute discretion. Any holdover by Charter School shall constitute a breach of this Agreement by
Charter School entitling the District to pursue any and all remedies available at law and in equity,
including without limitation consequential damages resulting therefrom. During any hold over period,
Charter School shall: {i) not occupy and use the Dedicated Space or Site during the hold over period
except to remove its personal property and Improvements as it has coordinated with District; and (ii)
authorize District to charge the Charter School One Hundred Dollars ($100) per day (or any portion
thereof) on the sixth day of the hold over and said per day rate shall increase by 100% for each fifteen
(15) day period thereafter; provided, however, that these hold over provisions shall not apply to those
situations where Charter School previously made a timely and legally sufficient request under Prop. 39
for the school year to commence after the last day of the Term of this Agreement, the District made a
facilities offer and Charter School accepted, and there is a delay in the delivery of the facilities.

tion19. L s.

Charter School shall not suffer or permit any liens to stand against the Dedicated Space or Site,
or any part thereof, by reason of any work, labor, services or materials done, supplied, or claimed to
have been done or supplied. If as a result of work performed by or under the direction of the Charter
School any such lien shall at any time be filed against the Dedicated Space or Site, the Charter School
sh: provide written notice thereof to the District as soon as notice of such lien or action comes to the
knowledge of the Charter School. The Charter School shall cause the lien or action to be discharged of
record within thirty (30) days after the date of the filing of same, either by payment, deposit or bond,
unless a bond therefore is already in effect. Nothing in this Agreement shall be construed as consent
or agreement by the District to subject its estate in the Dedicated Space or Site or any estate that may
be construed in favor charter school under this agreement to liability under any mechanics’ lien law or
to any contractor or laborer for work performed.

If any such liens are not so discharged within thirty (30) days after the date of the filing of the
same, the District, without waiving its rights and remedies based on such breach by the Charter School
whose dealings gave rise to the lien and without releasing the Charter School from any of its
obligations, cause such liens to be released by any reasonable means, including payment in satisfaction
of the claim giving rise to such lien.







permanently taken. In the event the District terminates this Agre¢  »nt pursuant to this Section, the
District shal 1ake best efforts to house Charter School’s entire program in a contiguous facility for the
remained of the Charter School’s planned school year. If the District cannot house the Charter School’s
entire program in a single contiguous facility, the District shall make best efforts to provide Charter
School with classrooms sufficient to house  : Charter School’s entire program across multiple
facilities or by use of temporary modular classrooms.

ALLOCATION OF CONDEMNATION AWARD. In the event of a permanent condemnation or
taking of all or part of the Site, the District shall 2 entitled to any and all awards which may be made
in such taking or condemnation relating to all interests, including tt  fee title, to the Site. Nothing
contained in this Article 15 shall be deemed to give the District any interest in or to require Charter
School to assign to the District any separate award as designated by the condemning authority made to
Charter School for (i) the taking of Charter School’s personal property, (i) interruption of or damage to
Charter School’s business, or (iii) amounts attributable to Charter School’s relocation expenses.

TEMPORARY TAKING. No temporary taking of the Dedicated Space or any part of the Dedicated
Space and/or of Charter School’s rights to the Dedicated Space under this Agreement shall terminate
this Agreement or give Charter School any right to any abatement of any payments owed to the
District pursuant to this Agreement, provided that such temporary taking does not continue for more
than five (5) consecutive days or a total of five (5) non-consecutive days in any thirty (30) day period.
Any award made by reason of such temporary taking shall belong entirely to the District, except as to
compensation for (i) the temporary taking of Charter School’s personal property, (ii) interruption of or
damage to Charter School’s business, or (iii) amounts attributable to Charter School’s temporary
relocation expenses.

Section 22. Charter Sch: s Default; Distr :’s Remedies.

CHARTER SCHOOL’S DEFAULT. The occurrence of any one of the following events shall be
considered a default of this Agreement by Charter School:

(1) The failure of Charter School to pay any charges or fees due and payable hereunder;
provided, however, that any such notice shall be in lieu of, and not in addition to, any notice required
under Code of Civil Procedure section 1161, and such ten (10) day cure period shall run concurrently
with any cure period required under California law, including Code of Civil Procedure section 1161;

(2) The failure of Charter School to observe or perform any of its covenants or
obligations hereunder, whi failure continues past the notice and cure period provided herein. The
District shall provide Charter School with written notice of default and Charter School shall have ten
(10) business days to provide a response to the District either evidencing compliance with the terms of
this Agreement or a plan to cure the default and a reasonable timeline acceptable by the District within
which Charter School will diligently prosecute the same to completion. In no event shall such default
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Directors, and that this Agreement is bind 3 upon Charter School in accordance with its terms, and
Charter School shall, concurrently with its execution of the Agreement, deliver to District upon its
request a certified copy of a resolution of its Board of Directors authorizing the execution of this
Agreement. If Charter Sch is a partnership or trust, each individual executing this Agreement on
behalf of Charter School r sents and warrants that he or she is duly authorized to execute and
deliver this Agreement on behalf of Chi :r School in accordance with the terms of such entity’s
partnership agreement or trust agreement, respectively, and that this Agreement is binding upon
(arter School in accordance with its terms, and Charter School shall, concurrently with its execution
of the Agreement, deli  to District upon its request such certificates or written assurances from the
partnership or trust as District may request authorizing the execution of this Agreement. Each
individual executing this Agreement on behalf of District represents and warrants that he or she is duly
authorized to execute and deliver this Agreemer on behalf of District and this Agreement is binding
upon District in accordance with its terms..

Section 25. Notice.

Any notice required or permitted to be ven under this Agreement shall be deemed to have
been given, served and received if given in writing and personally delivered or either deposited in the
United States mail, registered or certified n postage prepaid, return receipt required, or sent by
overnight delivery service or facsimile transmission, addressed as follows:

If to the District: Office of Charter Schools
Tilden School, Room 10
4551 Steele Street
Oakland, CA 94619
Attn: Coordinator

If to the Charter Schoo!: Bay Area Technology School
8251 Fontaine
Oakland, CA 94605
Attn: Hayri Hatipoglu

Any notice personally given or sent by facsimile transmission shall be effective upor ceipt.
Any notice sent by overnight delivery service shall be effective the business day next following delivery
thereof to the overnight delivery service. Any notice given by mail shall be effective three (3) days
after deposit in the United States mail.

Section 26. Dispu  Resolution.

Notwithstanding anything in this Agreement to the contrary, disputes between Charter School
and the District regarding this Agreement, including, the alleged violation, misinterpretation, or
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This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their
respective heirs, legal representatives, successors, and assigns.

Section 34. Modifications.

Modifications of this Agreement may be made by mutual written agreement at any time and
must express intent to modify this Agreement. Any modification of this agreement must be in writing
and executed by duly authorized representatives of both Parties.

Se on35. For

Whenever either Party hereto sh:  be required by the terms of this Agreement or by law to
perform any contract, act, work, construction, labor or services, or to perform and comply with any
laws, rules, orders, ordinances, regulations or zoning regulations, that Party shall not be deemed to be
in defai  herein and the other Party shall not enforce or exercise any of its rights under this
Agreement, if and so long as nonperformance or default herein shall be directly caused by strikes, non-
availability  materials, war or national defense preemptions or civil disobedience, governmental
restrictions, alien invasion, or other similar causes beyond the reasonable control of the non-
performing Party.

iction 36. Counterparts.

This Agreement and all amendments and supplements to it may be executed in counterparts,
and all counterparts together shall be construed as one document.

on 37. Captions.
The captions contained in this Agreement are for convenience only and shall not in any way
affect the meaning or interpretation hereof nor serve as evidence of the interpretation hereof, or of
the intention of the Parties hereto.

! ion 38. Construction.

Nothing in this Agreement shall affect the number of positions held by or reduce the amount of
work performed by District employees covered by a collective bargaining agreement with the District.

St 139. Sever: lity.
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April 1, 2013

Certified Mail &

Hayri Hatipoglu

Bay Area Technology School
8251 Fontaine St.

Oakland, CA 94605

Fax

RE: Proposition 39 Final Facility Offer
King Estates campus, 8251 Fontaine Street Oakland

Dear Hayri Hatipoglu:

On November 7, 2000, California voters passed Proposition 39. A portion of this initiative
amended Education Code section 47614 to mandate that school districts make excess facility
space available to in-district charter school students, if certain conditions are met, in a manner
that is fair to all public school students. The California Department of Education has also
promulgated implementing regulations, most of which took effect on August 29, 2002.

To the extent possible, Oakland Unified School District has attempted to match charter school
facility requests with space available based on the compatibility of the following features:

e The quantity of classroom space statutorily required to be provided and the excess
classroom space available.

e The grades served by each program when programs are co-located.

e The schoo! program and the site.

» The location requested and the location available.

On February 1, 2013, the District provided your charter school a Proposition 39 preliminary
facility offer to occupy space for one year only at Kings Estate, as required by the California
Code of Regulations, Title 5. Education, Division 1. California Department of Education, Chapter
11. Special Programs, Subchapter 19, Charter Schools, Article 3. Facilities for Charter Schools,
Section 11969.9 (5 CCR 5 11969.9 Cal. Admin. Code Tit. 5, s 11969.9).

This letter constitutes a Final Offer of facility space as required by the California Code of
Regulations, Title 5. Education, Division 1. California Department of Education, Chapter 11.
Special Programs, Subchapter 19, Charter Schools, Article 3. Facilities for Charter Schools,
Section 11969.9 (5 CCR §11969.9).




2013-2014 Proposition 39 Final facility Offer
From Oakland Unified School District
To Bay Area Technology School
For the 2013-2014 School Year Only

. Exclusive use of 12 classrooms at 8251 Fontaine Street, Oakland, CA.

« Exclusive use of 8 non-teaching spaces within King Estates , 8251 Fontaine Street,
Oakland, CA.

« Shared use of cafeteria, gym, gym work-out rooms, yard and fields.

This offer is based on an in-district classroom ADA assumption of 222 students in grades 6-12 at
Bay Area Technology School.

The District and the charter school shall negotiate a Facilities Use Agreement regarding use of
and payment for the space. The agreement shalf contain: for shared space, the arrangements
for sharing; specific location(s) of the space; all conditions pertaining to the space; the pro rata
share amount; and the payment schedule. (A draft of a Facilities Use Agreement including
these terms was provided with the preliminary offer.)

The space allocated by the school district will be available for occupancy by the charter school
no later than seven days prior to the charter school’s first day of instruction in 2013-2014.

The charter school must report actual ADA to the school district every time that the charter
school reports ADA for apportionment purposes. The reports must include in-district and total
ADA and in-district and total classroom ADA. The charter school must maintain records
documenting the data contained in the reports. These records shall be available on request by
the school district.

The charter school and the District may negotiate separate agreements and/or reimbursement
arrangements for specific services not considered part of facilities costs as defined in Section
11969.7 or otherwise contemplated in the draft facility use agreement. Such services may
include, but are not limited to, the use of additional space and operations, maintenance, and
security services.

ANNUAL PRO RATA SHARE & PAY SCHEDULE

All charter schools that choose to accept the Proposition 39 offer to occupy District facilities will
be charged a facilities use rate that represents the charter school’s pro rata share of general
fund expenditures for the last fiscal year for costs for building and grounds deferred
maintenance, as allowed by statute and regulations.



The charter school’s annual rate includes the charter school’s contribution for use of
classrooms and administration space, shared access to special classrooms and non-classroom
space. There may be additional pro rata charges for required services to the entire facility, such
as custodial services, sewer charges, and gas, water and electricity. These terms and rates will
be part of the final Facilities Use Agreement.

The charter school will be charged, at the actual cost, for any extra or extended services
provided by OUSD to the charter school. The charter school will be responsible for acquiring its
own basic and long distance telephone service and Internet connectivity. The charter school
will not be part of Oakland Unified School District’s e-mail network or its ‘879-xxxx’ telephone
system. This access will be separately acquired by the charter school after consulting with
QUSD facility staff regarding its installation at the site.

The pro rata share amount that the charter school will pay for this space will be $110,633.00.

The payment schedule for the pro rata share amount, which takes into account the timing of
revenues from the state and from local property taxes, is as follows:

« 25% by October 1;

« 25% by December 1;
«  25% by April 1; and
o 25% by July 1.

RESPONSE

The charter school must notify the school district in writing whether or not it intends to occupy
the offered space. This notification must occur no later than 5:00 p.m., Tuesday, May 1, 2013
or within 30 days after District notification, whichever is later. The charter school's notification
can be withdrawn or modified before this deadline as the District and charter school negotiate
terms of the Facilities Use Agreement. After the deadline, if the charter school has notified the
District that it intends to occupy the offered space, the charter school is committed to paying
the pro rata share amount as identified. If the charter school does not notify the District by this
deadline that it intends to occupy the offered space, then the space shall remain available for
school district programs and the charter schoo! shall not be entitled to use facilities of the
school district in 2013-2014.









Proposition 39 Offer: Bay Tech at King Estates Middle School
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