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To: 

From: 

OAKLAND UNIFIED SCHOOL DISTRICT 
Office ofthe Board ofEducation 

December 14, 2011 

Board of Education 

Tony Smith, Ph. D, Superintendent, 
Timothy E. White, Assistant Superintendent ofFacilities Planning & Management, 
Buildings & Grounds and Custodial Services 

Subject: Approval of the Joint-Use Lease Agreement between the City After School 
Program and Oakland Unified School District for the latter to provide after 
school program services to OUSD students at the Cleveland Elementary 
school site property located at 745 Cleveland Street, Oakland, CA 94606. 

ACTION REQUESTED 
Approval by the Board of Education of the Joint-Use Lease Agreement between the City After 
School Program and Oakland Unified School District fo r the latter to provide after school 
program services to OUSD students at the Cleveland Elementary school site property located at 
745 Cleveland Street, Oakland, CA 94606. 

BACKGROUND 
The District desires to allow the City After School Program ("Tenant") the use of one portable 
classroom building totaling 960 sq/ft on the Cleveland ES site located at 745 Cleveland Street, 
Oakland, CA 94606 for after school program services including home work assistance, academic, 
personal and social development, sports activities and special activities for OUSD students. 

The District, pursuant to section 17527(a) of the Education Code, is authorized "to enter into 
agreements to make vacant classrooms or other space in operating school buildings available for 
rent or lease to other school districts, educational agencies, except private educational institutions 
which maintain kindergarten or grades 1 to 12, inclusive, governmental units, nonprofit 
organizations, community agencies, professional agencies, commercial and noncommercial firms, 
corporations, partnerships, businesses, and individuals, including during normal school hours of 
the school is in session". 

The District, pursuant to section 17 529 of the Education Code, has determined by approving this 
Agreement, that leasing the Premises to Tenant will not (1) interfere with the educational 
programs or activities of any school or class conducted on the School Site, (2) unduly disrupt the 
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residents in the surrounding neighborhood, or (3) jeopardize the safety of the children at the 
School Site. 

Tenant agrees that District's fee interest shall at all times be and remain unsubordinated to any 
leasehold mortgage which may be imposed upon Tenant's leasehold interest hereunder or upon 
the improvements, and that nothing contained in this Agreement shall be construed as an 
agreement by District to subject its fee interest to any lien. 

FISCAL IMPACT 

Tenant will pay the District $225 .00 per month for the 2012 calendar year, with a 3% percent 
escalator every year thereafter per the schedule below. 

2012 
$225.00 231.7 5 238.70 245.86 253.23 

RECOMMENDATION 
That the Board of Education approves the Joint-Use Lease Agreement between the City After 
School Program and Oakland Unified School District for the latter to provide after school 
program services to OUSD students at the Cleveland Elementary school site property located at 
745 Cleveland Street, Oakland, CA 94606. 

Attachment: 
Joint-Use Lease Agreement between the City After School Program and Oakland Unified 
School District 
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JOINT-USE LEASE AGREEMENT BETWEEN THE CITY AFTER 
SCHOOL PROGRAM AND OAKLAND UNIFIED SCHOOL DISTRICT 
AT CLEVELAND ELEMENTARY SCHOOL PROPERTY LOCATED AT 

745 CLEVELAND STREET, OAKLAND, CA 94606 

THIS JOINT USE AGRE EMENT AND LEASE is made this day of 
________________ , 20 __ , by and between the OAKLAND UNIFIED 
SCHOOL DISTRICT, a California public school district of California ("District") and The City 
After School Program, a California non-profit corporation ("Tenant"), referred to collectively 
as the "Parties" ("Lease" or "Agreement"). 

RECITALS 

WHEREAS, Tenant requires space for the City After School Program ("Program" or 
"Activities"), as further defined herein; and 

WHEREAS, District has: 

One portable classroom totaling 960 square feet, as further depicted on Exhibit 
"A" ("Premises") and located in Oakland, California, which is the site of Cleveland 
Elementary School ("School Site"); and 

WHEREAS, District desires to allow Tenant to use the Premises on the designated School 
Site while providing services for Tenant's Activities and as further detailed in this 
Agreement; and 

WHEREAS, District, pursuant to section 17527(a) of the Education Code, is authorized "to 
enter into agreements to make vacant classrooms or other space in operating school 
buildings available for rent or lease to other school districts, educational agencies, except 
private educational institutions which maintain kindergarten or grades 1 to 12, inclusive, 
governmental units, nonprofit organizations, community agencies, professional agencies, 
commercial and noncommercial firms, corporations, partnerships, businesses, and 
individuals, including during normal school hours of the school is in session"; and 

WHEREAS, District intends to utilize a portion of the School Site as an operating school 
building during the term of this Agreement and Tenant shall not have use of the areas 
except the 960 sq/ft identified above, the outside play area during designated hours and 
use of the restrooms in the main building closest to the portable classroom; and 

WHEREAS, District, pursuant to section 17529 of the Education Code, has determined by 
approving this Agreement, that leasing the Premises to Tenant will not (1) interfere with the 
educational programs or activities of any school or class conducted on the School Site, (2) 
unduly disrupt the residents in t he surrounding neighborhood, or (3) jeopardize the safety 
of the children at the School Site; 

WHEREAS, Tenant agrees that District's fee interest shall at all times be and remain 
unsubordinated to any leasehold mortgage which may be imposed upon Tenant's leasehold 
interest hereunder or upon the improvements, and that nothing contained in this Agreement 
sha ll be construed as an agreement by District to subject its fee interest to any lien. 

NOW THEREFORE, in consideration of the covenants and agreements hereinafter set forth, 
District and Tenant agree as follows: 
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AGREEMENT 

1. Use o f Property . District agrees to allow use of the Premises at the School Site(s) 
by Tenant to perform Te nant's Activities , as more fully described in E x hibit "B," 
attadled hereto and made a part of this Agreement. The rem ises subject to this 
Agreement are described in Exhibit "A," attached hereto and made a part of this 
Agreement. Tenant shall have use of the Premises at all times to perform Tenant's 
Activities only , subject to modification by the Parties, and only to the extent Tenant pays 
Rent for the portion of the Premises Tenant wishes to use . 

2.Con dition o f Premises. 

2.1 . The Premises are leased to Tenant on an "AS IS" basis. District shal l not be required 
to make or construct any a lterations including structural changes, add itions or 
improvements to the Premises. By entry and taking possession of the Premises 
pursuant to this Agreement, Tenant accepts the Premises in "AS IS" condition . 

2.2. Tenant ack now led ges that neither District nor D istrict 's agents have made any 
representation or warranty as to the suitability of the Premises to the conduct of 
Tenant's business . Any agreements , warranties or representations not expressly 
contained herein shall in no way bind either D istrict or Tenant, and District and 
Tenant express ly waive all claims for damages by reason of any statement , 
representation , warranty, promise or agreement , if any, not contained in this 
Agreement. 

2.3 . The Premises includes an outdoor area which shall be exterior area(s) that are easily 
accessible and/or adjacent to the Classrooms . Tenant acknowledges that D istrict 
may from time to time and at its sole discretion, change the area that it provides to 
Tenant as an outdoor area . 

3. Title to School Site /Classroom Buildings . The Parties acknowledge that title to 
the School Site(s) is held by District. 

4 . Term. 

4.1. The term of this Agreemen t shal l be for five (years). The commencement date sha ll be 
January 1, 2012 , ("Commencement Date") and un less sooner termi nated under any 
provis ion hereof, this Agreement shall end on Decem ber 31 , 2016, ("Term"). 

4.2. Renewal of A greement 

4 .2.1 . Unless terminated by either Party as indicated herein , th is Agreement shall 
automatica lly renew for one year on the anniversary date of each preced ing 
Term. Under no circ umstances shall this renewal exceed four (4) renewals for 
a total cumu lative Term of five (5) years. 

4.2.2 . If the Parties wish to further renew this Agreement after the first five (5) 
years , this can only be done by a separate writing executed by both Parties 
that complies with all of the following provisions 
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AGREEMENT 

L Use of Property . District agrees to allow use of the Premises at the School Site(s) by 
Tenant to perform Tenant's Activ it ies , as more fully described in Exhibit "B," attached 
hereto and made a part of this Agreement. The Premises subject to this Agreement are 
described in Exhibit "A," attached hereto and made a part of this Agreement. Tenant shall 
have use of the Premises at all times to perform Tenant's Activities only, subject to 
modification by the Parties , and only to the extent Tenant pays Rent for the portion of the 
Premises Tenant wishes to use . 

2. Condition of Premises . 

2.1. The Premises are leased to Tenant on an "AS IS" basis. District shall not be required 
to make or construct any alterations includ ing structural changes, additions or 
im provements to the Premises. By entry and taking possession of the Premises 
pursuant to this Agreement, Tenant accepts the Premises in "AS IS" condition. 

2.2. Tenant acknowledges that neither District nor District's agents have made any 
representation or wa rra nty as to the suitability of the Premises to the conduct of 
Tenant's business. Any agreements , warranties or representations not expressly 
contained herein shall in no way bind either District or Tenant, and District and 
Tenant expressly waive all claims for damages by reason of any statement, 
representation, warranty, promise or agreement, if any, not contained in this 
Agreement. 

2.3. The Premises includes an outdoor area vvhich shal l be exterior area(s) that are easily 
accessible and/or adjacent to the Classrooms. Tenant acknowledges that District 
may from time to time and at its sole discretion, change the area that it provides to 
Tenant as an outdoor area. 

3. Title to School Site /Classroom Buildings . The Parties ackncMAedge that title to the 
Schcd Site(s) is held by District. 

4 . Term . 

4.1. The term of this Agreeme nt shall be for five (years). The commencement date shall be 
January 1, 2012, ("Commencement Date" ) and unless soone r terminated under any 
provision hereof, this Agreement shall end on December 31 , 2016 , ("Term") . 

4.2 Renewal of Agreement 

4 .2 .1. Unless terminated by either Party as indicated herein , this Agreement shall 
automatically renew ("Renewal Term") for one year on the anniversary date of 
the Term, or January 1, 2017. Under no circumstances shall these Renewal 
Term(s) exceed four ( 4) renewals, for a total cumulative Rene.rvaJTerm of five (5) 
years . 

4 .2 .2. If the Parties wish to further renew this Agreement after the first five (5) 
years , this can only be done by a separate writing executed by both Parties 
that complies with all of the following provisions: 

·---- ··-- ··-·--··---·----· 
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4.2.2.1. It specifically authorizes fu rther tenancy by Tenant and specifies 
the terms of that tenancy, and 

4.2.2.2. It is approved by each Party's govern ing body prior to the end of 
the Term. 

4.3. On the last day of the Term hereof, or on sooner te rmination of this Agreement, 
Tenant shall surrender t o District the Premises and any then existing improvements 
in good order, condition and repair, reasonab le wear and tear excepted, free and 
clear of all liens, claims and encumbrances. This condition shall be similar to that 
existing as of the Comm encement Date of this Agreement excepting normal ordinary 
wear and tear and any st ructural improvements made by District subsequent to the 
Commencement Date. This Agreement shall operate as a conveyance and 
assignment to District of any improvements identified by District to remain on the 
School Site(s). Tenant shall remove f rom the Premises all of Tenant's personal 
property, trade fixtures, and any improvements made by Tenant which Tenant and 
District agreed wou ld be removed by Tenant. All property not so removed shall be 
deemed abandoned by Tenant. If the Premises are not so surrendered at the 
termination of this Agreement, Tenant shall indemnify District against loss or liability 
resulting from delay by Tenant in so surrender ing the Premises including, without 
limitation, any claims made by any succeeding Tenant or losses to District due to lost 
opportunities to Agreeme nt to succeeding tenants . 

5. Security Deposit. N/A 

6. Rent. 

6.1. For and in consideration of the use of the Prem ises for the Term of this Agreement, 
Tenant agrees to pay Dist rict the sum of Two Hundred Twenty Five Dollars ($225.00) 
per month of program operation, increased by Three Percent (3 % ) annually (" Rent"). 

2012 2013 2014 2015 2016 
$225.00 $231.75 $238.70 $245.86 $253.23 

6.2 . Rent for the first month shall be due upon com mencement of this Agreement. 
Thereafter, rent shall be due on the first of each month until the expiration or 
termination of this Agreement. 

6 .3. Tenant shal l pay prompt ly to District, the month ly Rent on t he first day of each 
month in advance during the term of the Agreement, without deduction, setoff, prior 
notice or demand. District will provide Tenant wi th written not ice of where payment 
sha ll be delivered and to whom payment shal l be made prior to commencement of 
the Lease. 

6.4. Tenant acknowledges that late payment by Tenant to District of the Rent and other 
sums due hereunder wi ll cause District to incur costs not contemplated by this 
Agreement, the exact amount of which will be extremely difficult to ascertain. Such 
costs include, but are not limited to, processing and accounting charges. 
Accord ingly, if District does not receive any installment of rent or any other sum due 
from Tenant by 4:00 p. m . within ten (10) days after such amount is due, Tenant 
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shall pay to District, as additional rent, a late charge equal to five percent (5%) of 
such overdue amount or the maximum amount allowed by law, whichever is less. 
The parties hereby agree that such late charges represent a fair and reasonable 
estimate of the costs District will incur by reason of late payment by Tenant. 
Acceptance of such late charge by District shal l in no event constitute a waiver of 
Tenant's default with respect to such overdue amount, nor prevent District from 
exercising any of its other rights and remedies granted hereunder. 

6.5. Taxes, costs, expenses, assessments, levies, possessory interest taxes, late charges, 
and other charges and governmental fees, general and special, ordinary and 
extraordinary, unforeseen, as well as foresee n, of any kind or nature whatsoever, 
which prior to or during the Term of this Agreement, assessed, levied, or imposed 
upon or become due and payable which Tenant is required to pay hereunder, 
together with all interest and penalties that may accrue thereon in the event of 
Tenant 's failure to pay such amounts, and all reasonable damages, costs, and 
attorneys' fees and expenses which District may incur by reason of any default of 
Tenant or failure on Tenant's part to comply w ith the terms of this Agreement, shall 
be deemed to be additional rent ("Additional Rent") and, in the event of nonpayment 
by Tenant, District shall have all of the rights and remedies with respect thereto as 
District has for the nonpayment of the monthly rent. The provisions of this Section 
shall survive the expiration or earlier termination of this Agreement. 

6.6. Any amount due to District not paid when due shall bear interest at one and one-half 
percent (1.5% ) per mont h commencing thirty (3 0) days after the due date, but not 
to exceed the maximu m rate permitted by law . Payment of interest shall be in 
addition to any late charges owing pursuant to th is Agreement and shall not excuse 
or cure any default by Tenant under this Agreement. 

7. Utilities. Utilities are included in the base Ren t under paragraph 6., above, and shall 
not be charged independently under this Lease. 

8. Maintenance and Repairs. 

8.1. District shal l maintain the Premises in a good condition consistent with the condition 
of the Premises existing at the time of delive ry, including all custodial duties and pest 
abatement. Tenant acknowledges and accepts t hat the Premises are leased in "AS 
IS" condition . District shall keep and mainta in the structural elements of the 
buildings, as hereinafter defined , on the Premises the condition existing at the time 
Tenant takes possession of the Premises except in g normal wear, tear and damage by 
casualty. 

8.2. District makes no representations or warranties for the structure of the building as it 
exists. District agrees that if the structural elements of the building become 
damaged to a lesser condition than currently exi sts, and if such structural damage is 
due to no fault or negligence of Tenant, then Dist rict will repair the damage in such a 
manner as to bring it back to a condition wh ich is similar to the condit ion which 
exists at the time Tenant takes possession of the Premises; however, District may 
terminate this Agreeme nt if such repair cost exceeds One Hundred Fifty Thousand 
dollars ($150,000) per incident. District agrees to pro- rate Tenant's rent during the 
"repair" period, if the resulting structural damage proh ibits Tenant from carrying out 
its normal daily activities . If District elects not to perform a repair estimated to cost 
in excess of One Hundred Fifty Thousand dollars ($150,000), then Tenant may elect 
to remain in possession of the Prem ises and pay the stipulated rent unless changed 
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through mutual agreement of the part ies or Tenant may elect to terminate this 
Agreement. 

8.3. As used in th is Agreement, the term "structural elements of the building" are defined 
as and shall be limited to the foundation, footings , floor slab but not flooring, 
structural walls excluding glass and doors, and the roof excluding skylights. 
Plumbing , electrical and heating systems sha ll be considered "structural elements of 
the bu ild ing" excluding, however, those repa irs and maintenance items which can be 
completed w ithout wall or floor removal in which case these repairs shall be the 
responsibility of Tenant. 

8.4. District shal l have no ma intenance or repair obl igations with respect to the Premises 
except as expressly prov ided in this Section . Tenant hereby expressly waives the 
provisions of Subsection 1 of section 1932 and sections 1941 and 1942 of the Civil 
Code of California and all rights to make repairs at the expense of District as 
provided in section 1942 of said Civil Code . 

8.5. If Tenant w ishes to have any improvements, alterat ions, work, or other services 
performed on the Premises that are not part of t he ma intenance or repair services 
indicated herein , Tenant shall request that work v ia the attached Work Order form in 
Exhibit "D," attached hereto and made a pa rt of this Agreement. 

8.5.1. The type of work that would be subj ect to this provision includes, for 
example, painting that is requested t hat is neither repainting nor painting to 
bring the facility to its original cond it ion, new room dividers, installing or 
removing casework, whiteboards, or other fixtures, and sim ilar Tenant­
requested improvements. 

8.5.2. The District shall prepare and provide t o Tenant an estimate for that work. If 
Tenant accepts that estimate, the Dist rict shall perform that work as indicated 
in the estimate and Tenant shall pay fo r that work as indicated in the 
estimate, which shall be due and owing with the next month's Rent, unless 
otherwise agreed to in writing by the Part ies. 

9. Title to and Removal of Te nant's Improvements I Facilities. 

9.1. Tenant shall not construct or cause to be co nstructed on the Premises any 
improvements ("Tenant's Improvements" ) without express prior written consent from 
District. Tenant's Improvements must be deemed by Tenant as necessary to the 
operation of its Activities. 

9.2. Tenant shal l at its own expense obta in all necessary environmental and 
governmental approvals and permits, includ ing, without limitation, the California 
Environmental Quality Act (" CEQA"), any necessary approvals from any local 
authority including any Site(s), grading, zoning, design review and other required 
permits or approvals, if applicable, prior to commencing construction and shall 
provide District with evid ence of approval by all applicable governmental agencies. 

9.3. Any mod if ications to Site(s) must be approved in writing in advance by District. 
Contractor must be approved as well. All contractors and subcontractors of Tenant, if 
any, shall be duly licensed in the State of Ca liforn ia. Tenant shall be solely 
responsible for maintaining the Prem ises and Tenant 's Improvements installed 
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thereon during the term of this Agreement, including any extensions, and for 
compliance with all applicable laws or ord inances, rules and regulations. 

9.4. Under all circumstances, Tenant must seek and receive approval from the Division of 
the State Architect for all of Tenant's Improvements. 

9.5. Title to removable furni t ure, equipment and/or other personal property placed by 
Tenant onto the Premises, but not affixed t hereto, shall be held solely by Tenant. 
These items shall remain the personal property of Tenant and shall not be treated as 
real property or become a part of the School Site unless District accepts or Tenant 
abandons any of this personal property at the end of the Term. 

9.6. On or before the expiration of this Agreement, or within thirty (30) days after any 
earlier termination of this Agreement, Tenant shall remove Tenant's Improvements, 
at its sole expense. Te nant shall repair any damage to the School Site and/or the 
Premises, caused by removal of Tenant 's Improvements and restore the School Site 
and the Premises to good condit ion, less ord inary wear and tear. In the event that 
Tenant fails to timely remove Tenant's Improvements, District, upon fifteen (15) 
days written notice, may either (1) accept ownership of Tenant's Improvements with 
no cost to District, or (2) remove Tenant's I mprovements at Tenant 's sole cost. In 
the event that District chooses to accept ownership of Tenant's Improvements, 
Tenant shall execute any necessary documents t o effectuate the change in ownership 
of Tenant 's Improvements. In the event that District removes Tenant's 
Improvements, Tenant shall pay all invoices for the removal of Tenant's 
Improvements within th irty (30) days of receipt of such invoices. 

lO.Fingerprinting and Criminal Background Verification. Unless District determines 
that the Tenant, its employees, agents, subcontractors, invitees, and/or volunteers will have 
limited and/or no contact with District students, Tenant shall be responsible for ensuring 
compliance with all applicab le fingerprinting and criminal background investigation 
requirements described in Education Code section 45 125.1, which may be met under the 
fingerprinting provisions of Titl e 22 of the California Code of Regulations and applicable 
provisions of the Cal ifornia Health and Safety Code relevant to community care facility 
licensing (Health & Saf. Code, § 1500 et seq.). Tenant shall provide in writing verification of 
compliance with the aforementioned fingerprinting and criminal background investigation 
requi rements to District prior to each individua l's commencement of employment or 
participation in any Tenant activ ity and prior to permitt ing contact with any pupils. 

ll.Use of the Premises. 

11.1. Tenant shall use the Premises solely fo r t he purpose of the Program during the 
hours covered by the District's assigned schoo l site Custodian and within the hours 
set by the Cleveland Elementary School Site Administrator. Tenant shall not use the 
Premises for any use ot her than that specif ied in th is Section without the prior 
written consent of District. Tenant agrees to m ain tain the Premises and to conduct 
the Program in a manner that meets al l fede ral, st ate and local regulations relating 
to the Premises and to the operation of the Program, and to comply with all federal, 
state and local laws, regulations and ord inances, now or hereafter enacted 
concern ing the Premises, the use of the Premises, and/or the Program. The 
execution of this Agreement shall be subject t o the Tenant obtaining any and all 
permits or approvals which may be required in order for Tenant to operate the 
Program on the Premises. Tenant shall not use or permit the Premises to be used in 
whole or in part during t he term of this Agree ment for any purpose or use in violation 
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of the laws or ordinances applicable thereto. Tenant shall indemnify, defend, and 
hold District harmless against any loss, expense, damage, attorneys' fees or liability 
arising out of failure of Tenant to comply with any applicable law, regulation, rule or 
ordinance. Tenant shall not commit or suffer to be committed, any waste upon the 
Premises, or allow any sale by auction upon the Premises, or allow the Premises to 
be used for any unlawful purpose, or place any loads upon the floor, walls or ceiling 
which endanger the structure, or place any harmful liquids in the plumbing, sewer or 
storm water drainage system of the Premises. No waste materials or refuse shall be 
dumped upon or permitted to remain upon any part of the Premises except in trash 
containers designated fo r that purpose. Any uses which involve the serving and/or 
sale of alcoholic beverages and the conducting of games of chance are prohibited on 
the Premises. Tenant shall comply with District-wide policy prohibiting the use of 
tobacco products on the Premises at all times . Tenant shall not use or permit the 
use of the Premises or any part thereof for any purpose which is inimical to public 
morals and welfare or morally objectionable as unsuitable for a public educational 
facility. Tenant agrees t o immediately respond to concerns expressed by neighbors 
or District relating to the operation of the Premises. 

11.2. If required, Tenant and all subtenants shall obtain a use permit from the City in 
which the School Site is located for Tenant's use throughout the term of this 
Agreement. Tenant shall require all subtenants, licensees, and invitees, to use the 
Premises only in conformance with the permitted use and with applicable 
governmental laws, regulations, rules and ord inances. 

11.3. Tenant represents t hat it is qualified to administer and operate the Program. 
Tenant shall be solely responsible for the administration and operation of the 
Program, including the hiring of all employees. Tenant shall be responsible for 
verifying the qualifications, credentials, certificates, and licenses of its staff, agents, 
consultants and/or subcontractors who may provide services in conjunction with 
Tenant's activities on the Premises. 

11.4. Tenant's use of the Premises shall be exclusively limited to its Activities during 
the operation of the Program. Tenant must remove any equipment at the end of 
Agreement term. District is in no manner responsible for damage or theft of 
Tenant's play equipment . Tenant must ma intain and repair any damage to the 
Premises to at least as good a condition as the Premises existed as of the 
Commencement Date of t his Agreement. 

12.Inspection of Premises. District agrees to provide Tenant with a set of keys for the 
Premises. Tenant shall permit District and/or its agents to enter the Premises at any 
reasonable time for the purpose of inspecting the Premises and/or exhibiting the Premises 
to prospective lessees, occupants, purchasers or mortgagees. 

13. Termination. 

13.1. Termination For Convenience 

13.1.1. District may terminate this Agreement by written notification sixty (60) 
days prior to the effective date of the termination. 

13.1.2. Tenant may terminate this Agreement by written notification one hundred 
and twenty (120) days prior to the effective date of the termination. Tenant 
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acknowledges that this one hundred and twenty (120) day notice period is 
acceptable so that District can attempt to find another tenant. 

13.1.3. Neither party shall be required to provide just cause for termination in the 
written notification. 

13.2. Termination for Cause. Either party may terminate this Agreement 
immediately for cause. Cause shall include, without limitation: 

13.2.1. Material violation of this Agreement by Tenant or District; or 

13.2.2. Any act by Tenant exposing District to liability to others for personal injury 
or property damage; or 

13.2.3. Tenant is adjudged a bankrupt, Tenant makes a general assignment for 
the benefit of creditors or a receiver is appointed on account of Tenant's 
insolvency. 

13.2.4. If District term inates for cause, Tenant's rights in the Premises shall 
terminate upon Tenant's receipt of notice of termination from District. Upon 
receipt of District 's notice of termination, Tenant shall surrender and vacate 
the Premises in the condition required under this Agreement, and District may 
re-enter and ta ke possession of the Premises and all the remaining 
improvements or property and eject Tenant or any of Tenant's subtenants, 
assignees or other person or persons claiming any right under or through 
Tenant or eject some and not others or eject none. This Agreement may also 
be terminated by a judgment specifica lly providing for termination. Any 
termination under this Section shall not release Tenant from the payment of 
any sum then due District or from any claim for damages or rent previously 
accrued or then accruing against Tenant. 

13.3. The foregoing provisions are in addition to and not a limitation of any other rights 
or remedies available to District and/or Tenant . 

13.4. Upon termination of t his Agreement, Tenant shall be responsible to restore the 
Property to its condition prior to the commencement of this Agreement with no 
damage thereto, reasonable wear and tear excepted. 

14.Indemnification. To the fu llest extent permitted by California law, Tenant shall defend, 
indemnify, and hold harmless District, its agents, representatives, officers, consultants, 
employees, trustees, and volu nteers (the "indemnified parties") from any and all losses, 
liabilities, claims, suits, and actions of any kind, nature, and description, including, but not 
limited to, attorneys' fees and costs, directly or indirectly arising out of, on account of, 
connected with, or resulting from, the operation , condition, use or occupancy of the 
Premises, all improvements thereon, and all areas appurtenant thereto; and in case any 
action or proceeding be brought against District, Tenant shall defend the same at Tenant's 
sole expense. This Agreement is made on the express condition that District shall not be 
liable for, or suffer loss by reason of, injury to person or property, from whatever cause in 
any way connected with the condition, use or occupancy of the Premises specifically 
including, without limitation, any liability for injury to the person or property of the Tenant, 
its agents, officers, employees, licensees and invitees . Tenant shall keep the School Site 
clear of all liens, encumbrances and/or clouds on District's title to any portion of the School 
Site. 
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15. Insurance. 

15.1. Insurance is to be pl aced with insurers with a current A.M. Best Insurance rating 
of no less than A-minus : VII and subject to the approval of District. Tenant shall 
furnish District with the original certificates and amendatory endorsements effecting 
coverage required. 

15.2. Tenant acknowledges that the insurance to be maintained by District on the 
Premises will not insure any of Tenant's property or improvements made by Tenant. 

15.3. Tenant shall, at Ten ant's expense, obtain and keep in force during the term of 
this Agreement a pol icy of commercial general liability insurance and a 
comprehensive auto liability policy insuring District and Tenant against claims and 
liabilities arising out of t he operation, condition, use, or occupancy of the Premises 
and all areas appurtenant thereto, including parking areas. Tenant's comprehensive 
auto liability policy shall insure all vehicle(s), whether hired, owned or non-owned. 
Tenant's commercial general insurance shall be at least as broad as the Insurance 
Service Office (ISO) CG 00-01 form and in an amount of not less than One Million 
dollars ($1,000,000) for bodily injury or deat h and property damage as a result of 
any one occurrence and a Two Million dollar ($1,000,000) general aggregate policy 
limit. In addition, Tena nt shall obtain a products/completed operations aggregate 
policy in the amount of One Million dollars ($1,000,000). The insurance carrier, 
deductibles and/or self insured retentions shall be approved by District, which 
approval shall not be unreasonably withheld. Prior to the Commencement Date 
Tenant shall deliver to District a certificate of insurance evidencing the existence of 
the policies required hereunder and copies of endorsements stating that such policies 
shall: 

15.3 .1. 

15.3.2. 

15.3.3. 
15.3.4. 

Not be canceled or altered without th irty (30) days prior written notice to 
District; 
State the coverage is primary and any coverage by District is in excess 
thereto; 
Contain a cross liability endorsement; and, 
Include a separate endorsement naming District as an additional insured. 

At least thirty (30) days prior to the expiration of each certificate, and every 
subsequent certificate, Tenant shall del iver to District a new certificate of insurance 
consistent with all of the terms and condit ions requ ired in connection with the 
original certificate of insurance as described above. 

15.4. During the term of this Agreement, District shall maintain at its cost a policy of 
standard fire and casu alty insurance limited t o the value of the buildings and 
improvements located on the School Site(s) as of the Commencement Date. In the 
event of loss or damage t o the School Site(s) , t he buildings, the leased Premises or 
any contents, each of the parties hereto, and all persons claiming under each of the 
parties, shall look first to any insurance in its favor before making any claim against 
the other party, and to the extent possible w ithout adding additional costs, each 
party shall obtain for each policy of insurance provisions permitting waiver of any 
claim against the other party for loss or damage within the scope of the insurance 
and each party, to the extent permitted, for itself and its insurers, waives all such 
insurance claims against t he other party. 

Joint-Use Agreement and Lease -OUSD-Bear Cub City After School Program Cleveland ES Page 9 of 16 



15.5. During the term of th is Agreement, Tenant shall comply with all provisions of law 
applicable to Tenant with respect to obtaining and maintaining workers' 
compensation insurance . Prior to the commencement and any renewal of this 
Agreement and Tenant's occupancy of the Property, Tenant shall provide District, as 
evidence of this required coverage, a certificate in a form satisfactory to District on 
or before the commencement or renewal date, providing that insurance coverage 
shall not be canceled or reduced without thirty (30) days prior written notice to 
District 

16.Signs. Tenant shall at Ten ant's cost have the right and entitlement to place Tenant's 
signs on the Premises, and otherwise to advertise its services, provided Tenant obtains the 
approval and consent of District. The approval and consent shall not be unreasonably 
withheld. Any signs shall be at Tenant's cost and in compliance with the local ordinances 
pertaining thereto. In connect ion with the placement of such signs, District agrees to 
cooperate with Tenant in obta ining any governmenta l permits which may be necessary. 
Throughout the Term of this Ag reement Tenant shall, at its sole cost and expense, maintain 
the signage and all appurtenances in good condition and repair. At the termination of this 
Agreement, Tenant shall remove any signs which it has placed on the School Site(s) in 
which the Premises are located , and shall repair any damage caused by the installation or 
removal of those signs. 

17.Surrender of Agreement Not Merger. The voluntary or other surrender of this 
Agreement by Tenant, or a mutual cancellation thereof , shall not work a merger and shall, 
at the option of District, terminate all or any existing subleases or subtenancies, or operate 
as an assignment to District of any or all subleases or subtenancies. 

18.Notice. Any notice required or permitted to be given under this Agreement shall be 
deemed to have been given, served and received if given in writing and personally delivered 
or either deposited in the United States mail, registered or certified mail, postage prepaid, 
return receipt requ ired, or sent by overnight delivery service or facsimile transmission, 
addressed as follows : 

Dated: __________________________ , 2011 Dated: _______________________ , 2011 

Oakland Unified School District 
Dept. of Facilities Planning and Management 
955 High Street 
Oakland, CA 94601 

Attention: Tadash i Nakadegawa 

The City After School Program 
15835 Skyline Boulevard 
Oakland, CA 94605 

Attent ion : Leopold Ray-Lynch 

Any notice personally given or sent by facsimile transmission shall be effective upon receipt. 
Any notice sent by overnight delivery service shall be effective the business day next 
following delivery thereof to the overnight delivery service. Any notice given by certified or 
reg istered mail shall be effective three (3) days after deposit in the United States mail. 

19.Subcontract, Assignment and Sublease. Neither party shall assign its rights, duties 
or privileges under this Agreement, nor shall either party attempt to confer any of its rights, 
duties or privileges under this Agreement on any thi rd party, without the written consent of 
the other party. Tenant shall not sublease any portio n of the Premises without the prior 
written consent of the District. 
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20.Joint and Several Liability . If Tenant is more t han one person or entity, each such 
person or entity shall be jointly and severally liable for t he obligations of Tenant hereunder. 

21.Independent Contractor Status. This Agreement is by and between two independent 
entities and is not intended to and shall not be const rued to create the relationship of agent, 
servant, employee, partnership, joint venture, or association . 

22.Entire Agreement of Parties. This Agreeme nt constitutes the entire agreement 
between the Parties and supersedes all prior discuss ions, negotiations and agreements, 
whether oral or written. This Agreement may be amended or modified only by a written 
instrument executed by both Pa rt ies. 

23.California Law. This Agreement shall be govern ed by and the rights, duties and 
obligations of the Parties shall be determined and enforced in accordance with the laws of 
the State of California. The Parties further agree that any action or proceeding brought to 
enforce the terms and conditions of this Agreement shall be ma intained in Alameda County, 
the county in which the District 's administrative offices are located . 

24.Compliance with All Laws. 

24.1. Tenant shall at Tenant ' expense comply with all requirements of all governmental 
authorities, in force either now or in the fu t ure, affecting the Premises, and shall 
faithfully observe in Tenant's use of the Premises all laws, regulations and ordinances 
of these authorities, in force either now or in t he future including, without limitation, 
all applicable federal, state and local laws, regulations, and ordinances pertaining to 
air and water quality, hazardous material, waste disposal, air emission and other 
environmental matters ( including the California Environmental Quality Act ("CEQA") 
and its implementing regulations in its use of t he Premises), and all District policies, 
rules and regulations, including those ind icated herein in Exhibit "C," attached 
hereto and made a part of this Agreement. Specifically, Tenant shall comply with the 
restriction on chemical usage indicated in Exhibit "C." 

24.2. The judgment of a court of competent j u risdiction, or Tenant' admission in an 
action or a proceeding against Tenant, whether District be a party to it or not, that 
Tenant has violated any law or regulat ion or ordinance in Tenant's use of the 
Premises shall be considered conclusive evidence of that fact as between District and 
Tenant. If Tenant fails t o comply with any such law, regulation or ordinance, District 
reserves the right to ta ke necessary remed ial measures at Tenant's expense, for 
which Tenant agrees to reimburse District on dem and . 

24.3. Tenant shall not ca use or permit any Hazardous Material to be generated, 
brought onto, used, stored, or disposed of in or about the Premises and any 
improvements by Tena nt or its agents, employees, contractors, subtenants, or 
invitees, except for limited quant ities of standard office, classroom and janitorial 
supplies (which shall be used and stored in strict compliance with Environmental 
Laws). Tenant shall com ply with all Environmental Laws. As used herein, the term 
"Hazardous Materials" means any hazardous or toxic substance, material or waste 
which is or becomes regulated by any loca l governmental authority, the State of 
Cal iforn ia or the United States Government. The term "Hazardous Materials" 
includes, without limitation, petroleum products, asbestos, PCB's, and any material 
or substance which is (i ) defined as hazardous or extremely hazardous pursuant to 
Title 22 of the Californi a Code of Regulations, Division 4.5, Chapter 11, Article 4, 
section 66261.30 et seq. (ii) defined as a "hazardous waste" pursuant to section (14) 
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of the federal Resource Conservation and Recovery Act, 42 U.S.C. 6901 et. seq . ( 42 
U.S.C. 6903), or (iii) defined as a "hazardous substance" pursuant to section 10 of 
the Comprehensive Environmental Response, Compensation and Liability Act, 42 
U.S.C. 9601 et. seq. (4 2 U.S .C. 9601). As used herein, the term "Hazardous 
Materials Law" shall mean any statute, law, ordinance, or regulation of any 
governmental body or agency (including the U.S . Environmental Protection Agency, 
the California Regional Water Quality Control Board , and the California Department of 
Health Services) which regulates the use, st orage, release or disposal of any 
Hazardous Material . 

2S.Cooperation with Other Occupants of the Property. It is understood and 
recognized by Tenant that the School Site(s) , of which the Premises is a part, will be used 
by other parties, including Dist rict, and Tenant shall cooperate with the other parties in 
reaching amicable arrangements concerning such matters as use of the parking areas, 
playgrounds, policing of common areas, custodial services, and security measures. 

26.Attorneys' Fees. If either party files any action or brings any proceedings against the 
other arising out of this Agreement, the prevailing party shall be entitled to recover, in 
addition to its costs of suit and damages, reasonable attorneys' fees to be fixed by the 
court. The "prevailing party" shall be the party who is entitled to recover its costs of suit, 
whether or not suit proceeds to final judgment. No sum for attorneys' fees shall be counted 
in calculating the amount of a judgment for purposes of determining whether a party is 
entitled to its costs or attorneys ' fees. 

27.Waiver. The waiver by either party of any breach of any term, covenant, or condition 
herein contained shall not be deemed to be a waiver of such term, covenant, condition, or 
any subsequent breach of the same or any othe r term, covenant, or condition herein 
contained. 

28.Successors and Assigns . . This Agreement shal l be binding upon and inure to the 
benefit of the Parties hereto and their respective he irs, legal representatives, successors, 
and assigns. 

29.Counterparts. This Agreement and all amendments and supplements to it may be 
executed in counterparts, and all counterparts together shall be construed as one 
document. 

30.Captions. The captions contained in this Agreement are for convenience only and shall 
not in any way affect the mea ning or interpretation hereof nor serve as evidence of the 
interpretation hereof, or of the intention of the Parties hereto . 

31.Severability. Should any provision of this Agreement be determined to be invalid, 
illegal or unenforceable in any respect, such provis ion shall be severed and the remaining 
provisions shall continue as valid, legal and enforceable . 

32.Incorporation of Recitals and Exhibits. The Recitals and each Exhibit attached 
hereto are hereby incorporated herein by reference. 

ACCEPTED AND AGREED on the date indicated below : 

I I I 

I I I 
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OAKLAND UNIFIED SCHOOL DISTRICT 

Jody London , President, Board of Education 

Edgar Rakestraw, Jr. , Secretary, Board of Educat ion 

CITY AFTER SCHOOL PROGRAM 

By: ___________ Its: ______ _ 

Dat e 

Date 

Date 

;;/;rr/J; 
~ I 

Date 
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UNIFIED SCHOOL DISTRICT 

~ 
Jody London, President, Board of Education 

t~~t: :~~ 
Edgar Rakestraw, Jr. , Secretary, Board of Education 

Jacqu 

Date 

Date 

I 1 ~/ q,j/1 
Date 

(/ !rxjll 
I 

Date 

LEGISLATIVE FILE 
File ID Number ; I- J' 1 lf J 
Introduction Date ; 2 - c> If ;;} 
Enactment Number I /~ .,) t I 7 
Enactment Date __a_ · I 13 
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EXHIBIT "A" 
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EXHIBIT "B" 

Description of Tenant's Activities 

The "Activities" for which Tenant is erm· d a~ivitles only. Any additional ac~vitie~t~h;~ ~~~the Premis_e are li~lted to the following 
wntten approval and consent of District. Y be permitted With the prior express 

Provide ------------------------~to 
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EXHIBIT "C" 

Integrated Pest Management Program 
(Administrative Regulation 35142) Including: 
IPR Approved Chemical List and Dead Bird Procedures 
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OAKLAND UNIFIED SCHOOL DISTRICT 
Administrative Regulation 

AR3514.2 
Business and N oninstructional Operations 

Integrated Pest Management 

The Superintendent or Deputy Superintendent of Business Services shall develop and implement an 
integrated pest management program that incorporates effective least toxic pest management practices. 

Integrated pest management is a strategy that focuses on long-term prevention or suppression of pest 
problems through a combination of techniques such as monitoring for pest presence and establishing 
treatment threshold levels, using nonchemical practices to make the habitat less conducive to pest 
development, improving sanitation, and employing mechanical and physical controls. (Food and 
Agricultural Code 13181) 

Procedures 

In the control and/or management of pests at district facilities, the Superintendent or Deputy 
Superintendent QfBusiness Services shall: 

1. Carefully monitor and identify the pest and the site of infestation. Strategies for managing the pest 
shall be influenced by the pest species and whether that species poses a threat to people, property or the 
environment. 

2. Consider a full range of possible alternatives. Such alternatives include not taking any action or 
controlling the pest by physical, mechanical, chemical, cultural or biological means. 

3. Select nonchemical pest management methods over chemical methods, whenever they are 
effective to provide the desired control. Cost or staffing considerations alone will not be adequate 
justification for use of chemical control agents. 

4. Use the least toxic material when it is determined that a chemical method of pest management 
must be used. The least toxic material shall be chosen and applied in accordance with law. 

5. Limit pesticide purchases to amounts needed for the year. Pesticides shall be stored at a secure 
location that is not accessible to students and unauthorized staff, and they shall be stored and disposed of 
in accordance with state regulations and label directions registered with the Environmental Protection 
Agency. 

(cf. 3514.1 -Hazardous Substances) 

6. Ensure that persons applying pesticides follow label precautions and are trained in the principles 
and practices of integrated pest management. 

(cf. 4231 - StaffDevelopment) 



Notification 

The Superintendent or Deputy Superintendent of Business Services shall annually notify staff and 
parents/guardians of students enrolled at a school site, in writing, regarding pesticide products expected 
to be applied at the school facility in the upcoming year. The notification shall include at least the 
following: (Education Code 17612) 

1. The Internet address used to access information on pesticides and pesticide use reduction 
developed by the Department of Pesticide Regulation pursuant to Food and Agricultural Code 13184. 

2. The name of each pesticide product expected to be applied in the upcoming year and the active 
ingredient(s) in it. 

3. An opportunity for interested persons to register to receive notification of individual pesticide 
application at the school site. The Superintendent or Deputy Superintendent of Business Services shall 
notify such registered persons of individual pesticide applications at least 72 hours prior to the 
application. 

4. Other information deemed necessary by the Superintendent or Deputy Superintendent of 
Business Services. 

(cf. 4112.9/4212.9/4312.9- Employee Notifications) 
(cf. 5145.6- Parental Notifications) 

If a pesticide product not included in the annual notification is subsequently intended for use at the 
school site, the Superintendent or Deputy Superintendent of Business Services shall provide written 
notification of its intended use to staff and parents/guardians of students enrolled at the school, at least 
72 hours prior to the application. (Education Code 17612) 

Posting of Warning Signs 

The Superintendent or Deputy Superintendent of Business Services shall post a warning sign at each · 
area of the school site where pesticides will be applied, at least 24 hours prior to the application and until 
72 hours after the application. The warning sign shall display the following: (Education Code 17612) 

1. The term "Warning/Pesticide Treated Area" 

2. The product name, manufacturer's name, and the Environmental Protection Agency's product 
registration number 

3. Intended areas and dates of application 

4. Reason for the pesticide application 

Notification During Emergency Conditions 

Whenever the Superintendent or Deputy Superintendent of Business Services deems that the immediate 
use of a pesticide is necessary to protect the health and safety of students, staff, or other persons, or the 
school site, he/she shall make every effort to provide the required notifications prior to the application of 
a pesticide. In such a case, the warning sign shall be posted immediately upon application and shall 



' ·· ·······-··· 

remain posted until 72 hours after the application. (Education 
Code 17609, 17612) 

(cf 3514 -Environmental Safety) 

Records 

Each school site shall maintain records of all pesticide use at the school for four years, and shall make 
the information available to the public, upon request, in accordance with the California Public Records 
Act. Such records may be maintained by retaining a copy of the warning sign posted for each pesticide 

. application with a recording of the amount of the pesticide used. (Education Code 17611) 

(cf. 3580- District Records) 

Legal Reference: 
EDUCATION CODE 
17608-17613 Healthy Schools Act of2000 
17366 Legislative intent (fitness ofbuildings for occupancy) 
48980.3 Notification of pesticides 
FOOD AND AGRICULTURAL CODE 
11401-12408 Pest control operations and agricultural chemicals 
13180-13188 Healthy Schools Act of2000 
GOVERNMENT CODE 
3543.2 Scope of representation; right to negotiate safety conditions 
6250-6277 California Public Records Act 
CODE OF REGULATIONS, TITLE 8 
340-340.3 Employer's obligation to provide safety information 
5142 Heating, ventilating and air conditioning systems; minimum ventilation 
5143 Mechanical ventilating systems; inspection and maintenance 
UNITED STATES CODE, TITLE 7 
136-136y Insecticide, Fungicide and Rodentcide Act 
CODE OF FEDERAL REGULATIONS, TITLE 40 
763.93 Management plans 
763.94 Record keeping 

Management Resources: 
CDE PUBLICATIONS 
Indoor Air Quality, A Guide for Educators, 1995 
U.S. ENVIRONMENTAL PROTECTION AGENCY 
Pest Control in the School Environment: Adopting Integrated Pest Management, 1993 
WEB SITES 
CDE: http//www.cde.ca.gov 
California Department of Pesticide Regulation: http://www.cdpr.ca.gov 
U.S. EPA: http//www.epa.gov 

8/25/04 


