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Memo 
To Board of Education  

From Kyla Johnson-Trammell, Superintendent  
Marc White, Director, Buildings & Grounds Department 

Board Meeting Date June 23, 2021 

Subject Resolution No. 2021-0287A – Declaring An Ongoing Emergency Pursuant to California 
Uniform Public Construction Cost Accounting Act (CUPCCAA)–Approved Under Enactment 
21-0542, and Authorizing Continued Abatement and Repair of the Sewer at Bret Harte
Middle School

Action Requested  Adoption by the Board of Education of Resolution No. 2021-0287A Declaring Ongoing 
Emergency Pursuant to California Uniform Public Construction Cost Accounting Act 
(CUPCCAA) approved under File Number 21-1622, and authorizing continued abatement 
and repair of the sewer at Bret Harte Middle School, by four-fifths vote.   

On June 16, 2021, by enacting File Number 21-1622, the Board of Education declared an 
emergency pursuant to the Public Contract Code which authorized the District to enter 
into an emergency contract for procurement of equipment and services for emergency 
abatement and repair of the sewer at Bret Harte Middle School. Contractor was 
selected without competitive bidding because this was considered an emergency 
contract.  (Public Contract Code §22035 and §22050). Under Public Contract Code 
section 22050, the Board shall review the emergency action at its next regularly 
scheduled meeting and, except as specified below, at every regularly scheduled 
meeting thereafter until the action is terminated, to determine, by a four-fifths vote, 
that there is a need to continue the action. 

At the time of the Board’s submission deadline, work on the emergency repairs had 
commenced but were not yet complete.   

Discussion The scope of work of the contract services are being provided on an emergency basis 
and include construction services for sewer repair and replacement. Emergency Repair 
Work includes: replacement of the sewer main line that is broken and a 6” Sewer Main 
that exits Gymnasium into school grounds that turns out to connect with city mainline in 
street on MacArthur Blvd; replacement of the gymnasium lateral connection; backfill 
and compact all trenches; replace all concrete and asphalt affected by pipe 
replacement; and removal of all construction related debris from Site. 

LBP (Local Business 
Participation Percentage)

00.00%   

Recommendation Adoption by the Board of Education, by four-fifths vote, Resolution No. 2021-0287A 
Declaring An Ongoing Emergency Pursuant to California Uniform Public Construction 
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Cost Accounting Act (CUPCCAA), approved under File Number 21-1622, and authorizing 
continued abatement and repair of the sewer at Bret Harte Middle School. 

Fiscal Impact  None 

Attachments  Resolution 2021-0287A
 21- 1622 Declaration of Emergency and Award of Contract for Construction

Services – Non competitively bid –Bret Harte Middle School Emergency Sewer
Replacement Project to ER Plumbing & Construction, Inc.



RESOLUTION OF THE 
BOARD OF EDUCATION  

OAKLAND SCHOOL DISTRICT 

RESOLUTION NO.  2021-0287A 

DECLARING ONGOING EMERGENCY PURSUANT TO CALIFORNIA UNIFORM PUBLIC 
CONSTRUCTION COST ACCOUNTING ACT (CUPCCAA), APPROVED UNDER FILE NO. 

21-1622, AND AUTHORIZING CONTINUED ABATEMENT AND REPAIR OF THE SEWER
AT BRET HARTE MIDDLE SCHOOL  

WHEREAS, in cases of emergency, the Governing Board of the District (“Board”) may proceed 
pursuant to California Uniform Public Construction Cost Accounting Act (Pub. Contract Code, § 
22000, et seq., “CUPCCAA”) to immediately replace or repair any public facility without adopting 
plans, specifications, strain sheets, or working details, or giving notice for bids to let contracts; 
and  

WHEREAS, On June 16, 2021, by File Number 21-1622, the Governing Board of the Oakland 
Unified School District found: 

(1) There was an emergency as defined by applicable statute(s) (“Emergency”);
(2) In order to mitigate and minimize as quickly as possible the potential health and safety

impact, the Repair Work needed to commence immediately and avoid the delays which
would result from a competitive bidding process, and that approval of the emergency
resolution was necessary to respond to the Emergency.

WHEREAS, emergency work under section 22035 must be done pursuant to the terms of 
Public Contract Code section 22050; and 

WHEREAS, section 22050 required, in relevant part, that the following steps be taken: 
(1) Pursuant to a four-fifths vote of the Board, the District may repair or replace a public

facility, take any directly related and immediate action required by that emergency,
and procure the necessary equipment, services, and supplies for those purposes,
without giving notice for bids to let contracts;

(2) If the Board orders any action specified above, the Board shall review the
emergency action at its next regularly scheduled meeting and, except as specified
below at every regularly scheduled meeting thereafter until the action is terminated,
to determine, by a four-fifths vote, that there is a need to continue;

(3) When the Board reviews the emergency action, it shall terminate the action at the
earliest possible date that conditions warrant so that the remainder of the
emergency action may be completed by giving notice for bids to let contracts; and

WHEREAS, at the time of the Board’s submission deadline, work on the emergency repairs 
have commenced but are not yet complete. The repairs remain outstanding and are expected 
to be complete by June 30, 2021; and 



NOW, THEREFORE, BE IT RESOLVED, the Governing Board of the Oakland Unified School 
District hereby resolves, determines and finds the Emergency is still ongoing and that there is a 
need to continue the action.    

PASSED AND ADOPTED by a four-fifths (4/5) vote by the Board of Education of the Oakland 
Unified School District this 23rd day of June, 2021; by the following vote, to wit: 

PREFERENTIAL AYE: 

PREFERENTIAL NOE: 

PREFERENTIAL ABSTENTION: 

PREFERENTIAL RECUSE: 

AYES: 

NOES: 

ABSTAINED: 

RECUSE: 

ABSENT: 

CERTIFICATION 

We hereby certify that the foregoing is a full, true and correct copy of a Resolution passed at a 
Regular Meeting of the Board of Education of the Oakland Unified School District, held on June 
23, 2021. 

Legislative File Info. 

File ID Number:  21‐1697 

Introduction 
Date: 

6/23/21 

Enactment 
Number: 

Enactment Date:   

Approved as to form 

__________________________________ 

OAKLAND UNIFIED SCHOOL DISTRICT 

___________________________________________ 
Shanthi Gonzales 
President, Board of Education 

___________________________________________ 
Kyla Johnson‐Trammell 
Superintendent and Secretary, Board of Education 
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None

None

None

None

Mike Hutchinson, Gary Yee, VanCedric Williams, Aimee Eng, Clifford 
Thompson, Vice President Benjamin "Sam" Davis, President Shanthi Gonzales

None

None

None

Jessica Ramos (Student Director), Samantha Pal (Student Director)

oufin.saechao
President Shanthi Gonzales

oufin.saechao
Kyla John-Trammell
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Memo (Non-Bid)

To Board of Education 

From  y  Kyla Johnson-Trammell, Superintendent 
Marc White, Director, Buildings & Grounds Department 

Board Meeting Date June 16, 2021 

Subject Resolution for Declaration of Emergency and Award of Contract for 
Construction Services – Non competitively bid –Bret Harte Middle School 
Emergency Sewer Replacement Project to ER Plumbing & Construction  

Action Requested Approval by the Board of Education, by four-fifths vote, of Resolution No. 
2021-0287, Declaration of Emergency and Award of Contract for 
Construction Services for Emergency Abatement and Repair to ER 
Plumbing for the sewer replacement project at Bret Harte Middle School 
in the amount of $78,720.00, and authorizing the President and 
Secretary of the Board to sign the Agreement for same with said 
contractor with work scheduled to commence on June 16, 2021, and 
scheduled to last until June 23, 2021 pursuant to the contract.   

Contractor was selected without competitive bidding because this is 
considered as an emergency contract.  (Public Contract Code §22035 and 
§22050).

Discussion The scope of work of the contract services are being provided on an 
emergency basis and includes replacement of sewer main line that is 
broken and a 6” sewer main that exits Gymnasium into school grounds and 
turns out to connect with City mainline in street on MacArthur Blvd. 
Replace all gymnasium lateral connections. Replace all concrete and 
asphalt affected by pipe replacement. Removal of all construction related 
debris from Site to discard. 

LBP (Local Business
Participation Percentage)

00.00%  

Recommendation Approval by the Board of Education, by four-fifths vote, of Resolution No. 
2021-0287 Declaration of Emergency and Award of Contract for 
Construction Services for Emergency Abatement and Repair to ER 
Plumbing for the sewer replacement project at Bret Harte Middle School 

21-1015
6/16/2021 lf



in the amount of $78,720.00, and authorizing the President and Secretary 
of the Board to sign the Agreement for same with said contractor. 

Fiscal Impact Routine Restriction Maintenance Account not to exceed $78,720.00. 

Attachments ● Agreement
● Payment and Performance Bonds
● Insurance Certificate



CONTRACT JUSTIFICATION FORM 
This Form Shall Be Submitted to the Board Office With Every 

Agenda Contract. 

-1-
Revised 06/17/2019 
{SR359920} 

Legislative File ID No. __21-1622_________ 

Department:      Buildings & Grounds Department 

Vendor Name:  ER Plumbing & Construction 

Project Name: Bret Harte Middle School Sewer Mainline – Gym Repair   Project No.: 20016 

Contract Term: Intended Start: June 16, 2021  Intended End: 6-23-2021 

Annual (if annual contract) or total (if multi-year agreement) Cost: $78,720.00 

Approved by: Marc White 

Is Vendor a local Oakland Business or have they meet the requirements of the  

Local Business Policy? ☒  Yes (No if Unchecked) 

How was this contractor or vendor selected? 

This vendor was a direct selection based on their services to provide repairs services.  At this time, they have the most experience and 
familiarity with plumbing/sewer repair work. 

Summarize the services or supplies this contractor or vendor will be providing. 

This vendor will provide includes the replacement of sewer main line that is broken and a 6” Sewer Main that exits 
Gymnasium into school grounds, turns out to connect with city mainline in street on MacArthur Blvd. Replace all 
gymnasium lateral connection as well as damaged by large affected by pipe replacement. Removal of all construction 
related debris from Site to discard; and  

Was this contract competitively bid? ☐ Check box for “Yes” (If “No,” leave box unchecked)

If “No,” please answer the following questions: 

1) How did you determine the price is competitive?

This was deemed an emergency.  Sewer leak arose that presented a serious health and safety risk for both students, staff and 
visitors, thus the Vendor was selected based on work done in the past and proven track record. Vendor submitted a price that was 
competitive and reasonable for the required repairs.  
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2) Please check the competitive bidding exception relied upon:

Construction Contract: 

☐ Price is at or under UPCCAA threshold of $60,000 (as of 1/1/19)

☐ CMAS contract [may only include “incidental work or service”] (Public Contract Code §§10101(a) and
10298(a)) – contact legal counsel to discuss if applicable

☒ Emergency contract (Public Contract Code §§22035 and 22050) – contact legal counsel to discuss if
applicable

☐ No advantage to bidding – contact legal counsel to discuss if applicable

☐ Sole source contractor – contact legal counsel to discuss if applicable

☐ Completion contract – contact legal counsel to discuss if applicable

☐ Lease-leaseback contract RFP process – contact legal counsel to discuss if applicable

☐ Design-build contract RFP process – contact legal counsel to discuss if applicable

☐ Energy service contract – contact legal counsel to discuss if applicable

☐ Other:  ______________________ – contact legal counsel to discuss if applicable

Consultant Contract: 

☐ Construction project manager, land surveyor, or environmental services – selected based on demonstrated
competence and professional qualifications (Government Code §4526)

☐ Architect or engineer – use of a fair, competitive RFP selection process (Government Code §§4529.10 et
seq.)

☐ Architect or engineer when state funds being used – use of competitive process consistent with
Government Code §§4526-4528 (Education Code §17070.50)

☐ Other professional or specially trained services or advice – no bidding or RFP required (Public Contract
Code §20111(d) and Government Code §53060) – contact legal counsel to discuss if applicable

☐ For services other than above, the cost of services is $96,700 or less (as of 1/1/21)

☐ No advantage to bidding (including sole source) – contact legal counsel to discuss if applicable

Purchasing Contract: 

☐ Price is at or under bid threshold of $96,700 (as of 1/1/21)

☐ Certain instructional materials (Public Contract Code §20118.3)

☐ Data processing systems and supporting software – choose one of three lowest bidders (Public Contract
Code §20118.1)
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☐ Electronic equipment – competitive negotiation (Public Contract Code §20118.2) – contact legal counsel
to discuss if applicable

☐ CMAS contract [may only include “incidental work or service”] (Public Contract Code §§10101(a) and
10298(a)) – contact legal counsel to discuss if applicable

☐ Piggyback contract for purchase of personal property (Public Contract Code §20118) – contact legal
counsel to discuss if applicable

☐ Supplies for emergency construction contract (Public Contract Code §§22035 and 22050) – contact legal
counsel to discuss if applicable

☐ No advantage to bidding (including sole source) – contact legal counsel to discuss if applicable

☐ Other:  __________________________

Maintenance Contract: 

☐ Price is at or under bid threshold of $96,700 (as of 1/1/21)

☐ No advantage to bidding (including sole source) – contact legal counsel to discuss

☐ Other:  __________________________

3) Explain in detail the facts that support the applicability of the exception marked above:

• The Sewer problem is unexpected occurrence that poses a clear and imminent danger, requiring
immediate action to prevent or mitigate the loss or impairment of life, health, property, or essential public
services.” (Public Contract Code [“PCC”] §1102.)

• The emergency did not permit a delay that would have resulted from competitive bidding.
(PCC§22050(a)(2).)

• The contract is necessary to respond to the emergency. (PCC§22050(a)(2).)



RESOLUTION OF THE 
BOARD OF EDUCATION  

OAKLAND SCHOOL DISTRICT 

RESOLUTION NO.  2021-0287 

DECLARING AN EMERGENCY THAT REQUIRES THE 
PROCUREMENT OF CONSTRUCTION SERVICES FOR 

EMERGENCY ABATEMENT AND REPAIR AT BRET HARTE MIDDLE SCHOOL, AND 
AWARDING A CONTRACT FOR PERFORMANCE OF THE EMERGENCY REPAIR WORK 

WHEREAS, on or about June 9, 2021, at Bret Harte Middle School, 3700 Coolidge Avenue, 
Oakland, California, 94602 (the “Site”) a sewer leak arose that presented a serious health and 
safety risk for both students, staff and visitors. The sewer line backed up, which led to 
overflowing sewage and then flooding onto the property. Immediate action was necessary in 
order to protect the health of students, staff and visitors, and to avoid closing the campus; and 

WHEREAS, the immediate hiring of a plumbing is necessary; 

WHEREAS, without performance of the work, areas of the Site would be closed due to health 
and safety violations, and having students, staff and visitors in attendance with open sewage 
would be a violation of the California Health and Safety Code; and 

WHEREAS, the Site is being utilized from 8:30am-12:30pm Monday through Friday for a half 
day academic intervention program from June 7, 2021 through July 2, 2021; and 

WHEREAS, in order to abate the emergency, and to provide for the safety of students, staff, 
and visitors at the Site, the District has to immediately perform work to repair the broken sewer 
without delay (“Repair Work”) because of the serious health and safety concerns impact that 
the sewage leak would have students, staff and visitors attending and participating in the 
Summer Learning program; and 

WHEREAS, Emergency Repair Work includes: replacement of the sewer main line that is 
broken and a 6” Sewer Main that exits Gymnasium into school grounds that turns out to 
connect with city mainline in street on MacArthur Blvd; replacement of the gymnasium lateral 
connection; backfill and compact all trenches; replace all concrete and asphalt affected by pipe 
replacement; removal of all construction related debris from Site to discard; and 

WHEREAS, the District is subject to the California Uniform Public Construction Cost Accounting 
Act (Pub. Contract Code, § 22000, et seq., “CUPCCAA”), which requires formal competitive 
bidding for construction contracts over $200,000, and formal or informal competitive bidding for 
construction contracts over $60,000; and  

WHEREAS, there was insufficient time to competitively bid the contract for the Repair Work, 
since the sewage flooding from the leak was posing an immediate health and safety concern for 
students, staff and visitors; and using competitive bidding would have delayed the 
commencement of the work until August 11, 2021, or later, and that delay in the start of the 



work would have had a severe impact on the facilities, impact on the Site’s Summer Learning 
program, and the operation of the Site school site; and 

WHEREAS, the Repair Work will commence on June 17, 2021, with award of a contract to ER 
Plumbing & Construction, Inc., and District staff expect that the Repair Work will be complete 
by June 23, 2021; and 

WHEREAS, an exception to the applicable competitive bidding requirements exists in cases of 
emergency when repair and/or replacements are necessary, and the governing board of the 
District (“Board”) may proceed to immediately replace or repair any public facility without 
adopting plans, specifications, strain sheets, or working details, or giving notice for bids to let 
contracts (Public Contract Code §22035); and  

WHEREAS, an emergency is a sudden, unexpected occurrence that poses a clear and 
imminent danger, requiring immediate action to prevent or mitigate the loss or impairment of 
life, health, property, or essential public services (Public Contract Code §1102); and 

WHEREAS, emergency work under Public Contract Code section 22035 must be done pursuant 
to the terms of Public Contract Code section 22050; and  

WHEREAS, section 22050 requires, in relevant part, that the following steps be taken: 

(1) Pursuant to a four-fifths vote of the Board, the District may repair or replace a public
facility, take any directly related and immediate action required by that emergency, and
procure the necessary equipment, services, and supplies for those purposes, without
giving notice for bids to let contracts;

(2) Before taking any action pursuant to paragraph (1), the Board shall make a finding,
based on substantial evidence set forth in the minutes of its meeting, that the
emergency will not permit a delay resulting from a competitive solicitation for bids, and
that the action is necessary to respond to the emergency;

(3) If the Board orders any action specified above, the Board shall review the
emergency action at its next regularly scheduled meeting and, except as specified
below, at every regularly scheduled meeting thereafter until the action is terminated, to
determine, by a four-fifths vote, that there is a need to continue the action. If the Board
meets weekly, it may review the emergency action in accordance with this paragraph
every 14 days;

(4) When the Board reviews the emergency action, it shall terminate the action at the
earliest possible date that conditions warrant so that the remainder of the emergency
action may be completed by giving notice for bids to let contracts; and

WHEREAS, the proposed form of the ER Plumbing & Construction, Inc., agreement has been 
approved by legal counsel. 

NOW, THEREFORE, BE IT RESOLVED, the Governing Board of the Oakland Unified School 
District hereby finds, determines, declares, orders, and resolves as follows:  



1. That the above recitals are true and correct;

2. That there is an emergency at the Site as defined by applicable statute(s)
(“Emergency”);

3. That, as described above, in order to mitigate and minimize as quickly as possible the
potential health and safety impact on students, staff and visitors the Repair Work has to
commence on June 17, 2021, it would not permit the delays which would result from a
competitive bidding process, and this action was necessary to respond to the
Emergency;

4. That the Board of Education hereby awards the proposed contract with ER Plumbing
for the Repair Work in the amount of Seventy-Eight Thousand, Seven Hundred and
Twenty dollars and no cents ($78,720.00); and

5. That (a) District staff shall report on the status of this Emergency to the Board at its
next regularly scheduled meeting so that the Board may determine, by a four-fifths vote,
that there is a need to continue the Emergency action, including a specific determination
that the remainder of the Emergency action cannot be completed by giving notice for
bids to let contracts; (b) after any four-fifths vote by the Board to continue the
Emergency action, pursuant to this paragraph District staff shall report to the Board at
its next regularly scheduled meeting for another continuation vote by the Board,
including the above specific determination; and (c) if the Board ever fails to make the
above determination by four-fifths vote, the Emergency action shall terminate, and any
further Repair Work shall be performed pursuant to competitive bidding (unless another
exception to the competitive bidding requirement applies).

PASSED AND ADOPTED by a four-fifths (4/5) vote by the Board of Education of the Oakland 
Unified School District this 16th day of June, 2021; by the following vote, to wit: 

PREFERENTIAL AYE: 

PREFERENTIAL NOE: 

PREFERENTIAL ABSTENTION: 

PREFERENTIAL RECUSE: 

AYES: 

NOES: 

ABSTAINED: 

RECUSE: 

ABSENT: 

None

None

None

None

Aimee Eng, Gary Yee, VanCedric Williams, Mike Hutchinson, Clifford Thompson, 
Vice President Benjamin "Sam" Dais and President Shanthi Gonzales

None

None

None

Samantha Pal (Student Director) and Jessica Ramos (Student Director)



CERTIFICATION 

We hereby certify that the foregoing is a full, true and correct copy of a Resolution passed at a 
Regular Meeting of the Board of Education of the Oakland Unified School District, held on June 
16, 2021. 

Legislative File Info. 
File ID Number: 
Introduction 
Date: June 16, 2021 
Enactment 
Number: 
Enactment Date: 

OAKLAND UNIFIED SCHOOL DISTRICT 

___________________________________________ 
Shanthi Gonzales 
President, Board of Education 

___________________________________________ 
Dr. Kyla Johnson-Trammell 
Superintendent and Secretary, Board of Education 

21-1622

21-1015
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Approved as to form

linda.floyd
Kyla Johnson Trammell

linda.floyd
Shanthi Gonzales



Construction Agreement – ER Plumbing & Construction – Bret Harte Middle School Emergency Sewer 
Replacement Project - $78,720.00 
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AGREEMENT BETWEEN OWNER AND CONTRACTOR 

__________________________________________________________________ 
 
This Agreement effective  June 16, 2021, is by and between the Oakland Unified School District, 
Alameda County, hereinafter called the “Owner,” and ER Plumbing & Construction, hereinafter 
called the “Contractor,” with each a “Party,” and together the “Parties.” to this Agreement. 
 
WITNESSETH:  That the Contractor and the Owner for the consideration hereinafter named 
agree as follows: 
 
ARTICLE I.   SCOPE OF WORK.  The Contractor agrees to furnish all labor, equipment and 
materials, including tools, implements, and appliances required, and to perform all the work 
required, by the Contract (the “Work”) in a good and workmanlike manner, free from any and all 
liens and claims from mechanics, material suppliers, subcontractors, artisans, machinists, 
teamsters, freight carriers, and laborers, and as specified in  
 

Bret Harte Middle School – Sewer Gym Mainline Replacement Project, located at 
3700 Coolidge Avenue, Oakland, California, 94602,  

 
all in strict compliance with the plans, drawings and specifications therefore prepared by 
 

OUSD – Buildings & Grounds Department, 955 High Street, Oakland, CA, 94601, 
 
and other Contract Documents relating thereto.   
 
The Contract as awarded includes the base scope of work. 
 
During the Work, the Contractor shall comply with all legal, contractual, and local government 
requirements related to the novel coronavirus and COVID-19 that apply to the Work, including 
“social distancing,” masks, and hygiene as may be ordered by the State or local authorities and as 
may be directed in the Contract Documents.   
 
ARTICLE II.   CONTRACT DOCUMENTS.  The Contractor and the Owner agree that 
all of the documents listed in Article 1.1.1 of the General Conditions form the “Contract 
Documents” which form the “Contract.”  The Contractor and its subcontractors must use the 
Owner’s program software (COLBI DOCS) for projects. 
 
ARTICLE III.   TIME TO COMPLETE AND LIQUIDATED DAMAGES.   
 
Time is of the essence in this Contract, and the time of Completion for the Work (the “Contract 
Time”) shall be Ten (10) calendar days, which shall start to run either on (a) the date of 
commencement of the Work as established in the Owner’s Notice to Proceed, or (b) if no date of 
commencement is established in a Notice to Proceed from Owner, the date of Contractor’s actual 
commencement of the Work (including mobilization).  The Owner anticipates that the Contract 

















Construction Agreement – ER Plumbing & Construction – Bret Harte Middle School Emergency Sewer Replacement Project - 
$78,720.00 

{SR526393}9 

APPROVED AS TO FORM

________________________________________
General Counsel

NOTE: Contractor must give the full business address of the Contractor and sign with 

Contractor’s usual signature.  Partnerships must furnish the full name of all partners 
and the Agreement must be signed in the partnership name by a general partner with 
authority to bind the partnership in such matters, followed by the signature and 
designation of the person signing.  The name of the person signing shall also be typed 
or printed below the signature.  Corporations must sign with the legal name of the 
corporation, followed by the name of the state of incorporation and by the signature and 
designation of the chairman of the board, president or any vice president, and then 
followed by a second signature by the secretary, assistant secretary, the chief financial 
officer or assistant treasurer. All persons signing must be authorized to bind the 
corporation in the matter.  The name of each person signing shall also be typed or 
printed below the signature.  Satisfactory evidence of the authority of the officer 
signing on behalf of a corporation shall be furnished. 





06/11/2021

6/11/21
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