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Agreement.

8. Stand: 1of Care. Consultant's services will be performed, findings obtained, reports and
recommendations prepared in accordance with generally and currently accepted principles
and practices of his/her profession for services to California school districts.

9. Originality of Services. Consultant agrees that all technologies, formulae, procedures,
processes, methods, writings, ideas, dialogue, compositions, recordings, teleplays and video
productions prepared for, written for, or submitted to the District and/or used in connection
with this Agreement, shall be wholly original to Consultant and shall not be copied in whole
or in part from any other source, except that submitted to Consultant by District as a basis for
such services.

10. Copyright. radema atent. Consultant understands and agrees that all matters produced
under this Agreement shall become the property of District and cannot be used without
District's express written permission. District shall have all right, title and interest in said
matters, including the right to secure and maintain the copyright, trademark and/or patent of
said matter in the name of the District. Consultant consents to use of Consultant's name in
conjunction with the sale, use, performance and distribution of the matters, for any purpose
and in any medium.

I1. 1dit. Consultant shall establish and maintain books, records, and systems of account, in
accordance with generally accepted accounting principles, reflecting all business operations
of Consultant transacted under this Agreement. Consultant shall retain these books, records,
and systems of account during the Term of this Agreement and for three (3) years thereafter.
Consultant shall permit the District, its agent, other representatives, or an independent auditor
to audit, examine, and make excerpts, copies, and transcripts from all books and records, and
to make audit(s) of all billing statements, invoices, records, and other data related to the
Services covered by this Agreement. Audit(s) may be performed at any time, provided that
the District shall give reasonable prior notice to Consultant and shall conduct audit(s) during
Consultant’s normal business hours, unless Consultant otherwise consents.

12. Termination.

12.1. 1out Cause by ict. District may, at any time, with or without reason,
terminate this Agreement and compensate Consultant only for services satisfactorily
rendered to the date of termination. Written notice by District shall be sufficient to
stop further performance of services by Consultant. Notice shall be deemed given
when received by the Consultant or no later than three days after the day of mailing,
whichever is sooner. In the event that District terminates this Agreement pursuant to
this section, District shall compensate Consultant for work completed to date as a pro-
rata amount of the full fees, costs, and expenses.

12.2. i out Cause by Cons1 ant. Consultant may, upon thirty (30) days notice, with or

without reason, terminate this Agreement. Upon this termination, District shall only
be obligated to compensate Consultant for services satisfactorily rendered to the date
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of termination. Written notice by Consultant shall be sufficient to stop further
performance of services to District. Consultant acknowledges that this thirty (30) day
notice period is acceptable so that the District can attempt to procure the Services from
another source.

12.3. Wit Cause y istrict. District may terminate this Agreement upon giving of
written notice of intention to terminate for cause. Cause shall include:

12.3.1. material violation of this Agreement by the Consultant; or

12.3.2. any act by Consultant exposing the District to liability to others for personal
injury or property damage; or

12.3.3. Consultant is adjudged a bankrupt, Consultant makes a general assignment for
the benefit of creditors or a receiver is appointed on account of Consultant's
insolvency.

Written notice by District shall contain the reasons for such intention to terminate and
unless within three (3) calendar days after that notice the condition or violation shall
cease, or satisfactory arrangements for the correction thereof be made, this Agreement
shall upon the expiration of the three (3) calendar days cease and terminate. In the
event of this termination, the District may secure the required services from another
Consultant. If the expense, fees, and costs to the District exceeds the cost of providing
the service pursuant to this Agreement, the Consultant shall immediately pay the
excess expense, fees, and/or costs to the District upon the receipt of the District’s
notice of these expense, fees, and/or costs. The foregoing provisions are in addition to
and not a limitation of any other rights or remedies available to District.

12.4 Upon termination, Consultant shall provide the District with all documents produced
maintained or collected by Consultant pursuant to this Agreement, whether or not such
documents are final or draft documents.

13. Indemnification. To the furthest extent permitted by California law, Consultant shall, at its
sole expense, defend, indemnify, and hold harmless the District, the State of California, and
their agents, representatives, officers, consultants, employees, trustees, and volunteers (the
“indemnified parties”) from any and all demands, losses, liabilities, claims, suits, and actions
(the “claims”) of any kind, nature, and description, including, but not limited to, personal
injury, death, property damage, and consultants and/or attorneys fees and costs, directly or
indirectly arising out of, connected with, or resulting from the performance of the Agreement
or from any activity, work, or thing done, permitted, or suffered by the Consultant under or in
conjunction with this Agreement, unless the claims are caused wholly by the sole negligence
or willful misconduct of the indemnified parties. The District shall have the right to accept
or reject any leg: representation that Consultant proposes to defend the indemnified parties.
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14. Insurance.

14.1. The Consultant shall procure and maintain at all times it performs any portion of the
Services the following insurance:

14.1.1. G¢ :r: Liab ty. Two Million Dollars ($2,000,000) combined single limit per
occurrence for bodily injury. personal injury and property damage in the form of
Comprehensive General Li ility and Contractual Liability. If Commercial General
Liability or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to each project/location or the general
aggregate limit shall be twice the required occurrence limit.

14.1.2. Automob iability 1su1 1ce. Automobile Liability Insurance, Occurrence
Form, at shall protect the Consultant the District from all claims of bodily injury,
property damage, personal injury, death, and medical payments arising performing
any portion of the Services by Consultant.

14.1.3. orkers’ Con ensation and mployers’ Liability 1surance. For all of the
Consultant’s employees who are subject to this Agreement and to the extent
required by the applicable state or federal law, Consultant shall keep in full force
and effect, a Workers' Compensation policy. That policy shall provide employers'
liability coverage with minimum liability coverage of One Million Dollars
($1,000,000) per accident for bodily injury or disease. Contractor shall provide an
endorsement that the insurer waives the right of subrogation against the District and
its respective elected officials, officers, employees, agents, representatives,
consultants, trustees, and volunteers.

14.1.4. Other ance ] visions: The general liability and automobile liability
policies are to contain, o1 & endorsed to contain, the following provisions:
a. The District, its representatives, consultants, trustees, officers,

officials, employees, agents, and volunteers (“Additional Insureds”) are to be
covered as additional insureds as respects liability arising out of activities
performed by or on behalf of the Consultant; instruments of Service and
completed operations of the Consultant; premises owned, occupied or used by the
Consultant; or automobiles owned, leased, hired or borrowed by the Consultant.
The coverage shall contain no special limitations on the scope of protection
afforded to the Additional Insureds.

b. For any claims related to the projects, the Consultant’s insurance
coverage shall be primary insurance as respects the Additional Insureds. Any
insurance or self-insurance maintained by the Additional Insureds shall be in
excess of the Consultant’s insurance and shall not contribute with it.

c. Any failure to comply with reporting or other provisions of the
policies including breaches of warranties shall not affect coverage provided to the
Additional Insureds.

d. The Consultant’s insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to the limits of
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15.

16.

17.

18.

19.

20.

the insurer's liability.

€. Each insurance policy required by this clause shall be endorsed to
state that coverage shall not be suspended, voided, canceled by either party,
reduced in coverage or in limits except after thirty (30) days prior written notice
by certified mail, return receipt requested, has been given to the District.

f. Consultant shall furnish the District with Certificates of insurance
showing maintenance of the required insurance coverage and original
endorsements affecting general liability and automobile liability coverage. The
endorsements are to be signed by a person authorized by that insurer to bind
coverage on its behalf. All endorsements are to be received and approved by the
District before Work commence.

Assignment. The obligations of the Consultant pursuant to this Agreement shall not be
assigned by the Consultant.

Compliance wi Laws. Consultant shall observe and comply with all rules and regulations
of the governing board of the District and all federal, state, and local laws, ordinances and
regulations. Consultant shall give all notices required by any law, ordinance, rule and
regulation bearing on conduct of the Work as indicated or specified. If Consultant observes
that any of the Work required by this Contract is at variance with any such laws, ordinance,
rules or regulations, Consultant shall notify the District, in writing, and, at the sole option of
the District, any necessary changes to the scope of the Work shall be made and this Contract
shall be appropriately amended in writing, or this Contract shall be terminated effective upon
Consultant’s receipt of a written termination notice from the District. If Consultant performs
any work at is in violation of any laws, ordinances, rules or regulations, without first
notifying the District of the violation, Consultant shall bear all costs arising therefrom.

P. nits icenses. Consultant and all Consultant's employees or agents shall secure and
maintain in force such permits and licenses as are required by law in connection with the
furnishing of services pursuant to this agreement.

Safety 1d -curity: Consultant is responsible for maintaining safety in the performance of
this Agreement. Consultant shall be responsible to ascertain from the District the rules and
regulations pertaining to safety, security, and driving on school grounds, particularly when
children are present.

Anti-Dis.  mination. It is the policy of the District that in connection with all work
performed under contracts there be no discrimination against any employee engaged in the
work because of race, color, ancestry, national origin, religious creed, physical disability,
medical condition, marital status, sexual orientation, gender, or age and therefore the
Consultant agrees to comply with applicable Federal and California laws including, but not
limited to the California Fair Employment and Housing Act beginning with Government
Code Section 12900 and Labor Code Section 1735.

Fingerprinting of . loyees. It is not contemplated at the time of execution of this
Agreement that Consultant or its employees will have contact with students during the
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provision of services under this Agreement. If, at a future time, Consultant will have contact
with any pupils, Consultant shall comply with the provisions of Education Code section
45125.1 regarding the submission of employee fingerprints to the California Department of
Justice and the completion of criminal background investigations of its employees. The
Consultant shall not permit any employee to have any contact with District pupils until such
time as the Consultant has verified in writing to the governing board of the District that the
employee has not been convicted of a felony, as defined in Education Code section 45122.1.
The Consultant’s responsibility shall extend to all employees, subcontractors, agents, and
employees or agents of subcontractors regardless of whether those individuals are paid or
unpaid, concurrently employed by the District, or acting as independent contractors of the
Consultant. Verification of compliance with this section and the Criminal Background
Investigation Certification that may be required with this Agreement, shall be provided in
writing to the District prior to each individual’s commencement of employment or
performing any portion of the Services and prior to permitting contact with any student.

21, ct’s « 1 mc  ons tantan Const ant’s En loyees an or Subcontractors.
The District may evaluate the Consultant in any manner which is permissible under the law.
The District’s evaluation may include, without limitation:

21.1. Requesting that District employee(s) evaluate the Consultant and the Consultant’s
employees and subcontractors and each of their performance.

21.2. Announced and unannounced observance of Consultant, Consultant’s employee(s),
and/or subcontractor(s).

22. Limitation of istrict iabili  Other than as provided in this Agreement, District’s
financial obligations under this Agreement shall be limited to the payment of the
compensation provided in this Agreement. Notwithstanding any other provision of this
Agreement, in no event, shall District be liable, regardiess of whether any claim is based on
contract or tort, for any special, consequential, indirect or incidental damages, including, but
not limited to, lost profits or revenue, arising out of or in connection with this Agreement for
the services performed in connection with this Agreement.

23.Col ‘nti: ty. The Consultant and all Consultant’s agents, personnel, employee(s), and/or
subcontractor(s) shall maintain the confidentiality of all information received in the course of
performing the Services. This requirement to maintain confidentiality shall extend beyond
the termination of this Agreement.

24. Notice. Any notice required or permitted to be given under this Agreement shall be deemed
to have been given, served, and received if given in writing and either personally delivered or
deposited in the United States mail, registered or certified mail, postage prepaid, return
receipt required, or sent by overnight delivery service, or facsimile transmission, addressed
as follows:
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25.

26.

27.

28.

District Cmrme Temoe

Timothy E. White Mr. Ruchil Shah
Assistant Superintendent of Facilities, Ninyo & Moore

Planning and Management 1956 Webster Street, Ste 400

955 High Street Oakland, CA94612
Oakland, CA 94601 510-633-5640

Any notice personally given or sent by facsimile transmission shall be effective upon receipt.
Any notice sent by overnight delivery service shall be effective the business day next
following delivery thereof to the overnight delivery service. Any notice given by mail shall
be effective three (3) days after deposit in the United States mail.

California aw. This Agreement shall be governed by and the rights, duties and obligations
of the Parties shall be determined and enforced in accordance with the laws of the State of
California. The Parties further agree that any action or proceeding brought to enforce the
terms and conditions of this Agreement shall be maintained in Alameda County, California.

Waiver. The waiver by either party of any breach of any term, covenant, or condition herein
contained shall not be deemed to be a waiver of such term, covenant, condition, or any
subsequent breach of the same or any other term, covenant, or condition herein contained.

Sever 1 ty. Ifany term, condition or provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions will
nevertheless continue in full force and effect, and shall not be affected, impaired or
invalidated in any way.

icorporation of citals and xhibits. The Recitals and each exhibit attached hereto are
hereby incorporated herein by reference.
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Attachment A
S¢ eo res

The scope of the project is to provide taking of samples for iaboratory tests of materials and
specialized tests and interpretation. Sampling and testing shall be performed at key installation
intervals with results submitted upon completion of testing for the district's records.
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Play Structures Emergency Repairs May 25, 2011
Oakland, California Proposal No.: P-81733

e It will not be necessary to sign a labor agreement with the Operating Engineers Union for
this project, nor will Ninyo & Moore’s technicians and inspectors need to be members of
the Union.

e Site visits made by professional staff and our field technicians will be billed on a
portal-to-portal basis, with a 2 hour minimum.

FEE ESTIMATE

Our services will be provided on a time-and-materials basis, accrued in accordance with the
attached Schedule of Fees. Currently, the contractor’s construction schedule is not available for
review; therefore, we have based our fee estimate for the scope of services outlined above on
our previous experience and the milestone schedule provided in the project specifications. Our
current fee estimate is $3,9! (Three Thousand Nine Hundred Fifty-Five Dollars). A breakdown
of this fee is presented in Appendix A. Our fee does not currently include preparation of
construction specifications, attendance at meetings, or other activities that are not presented in
the scope of work and the attached estimated fee breakdown.

CLOSURE

To acknowledge our additional materials testing and inspection services and estimated fees,
please sign and return one copy of this letter for our files.

We appreciate the opportunity to continue servicing your project needs and trust that this
request meets with your approval.

Respectfully submitted,
NINYO & MOORE

ki F il b

Ruchil R. Shah ™~ - Patrick K. Brand, P.G.
Sr. Staff Engineer Project Geologist
RS/PKB/amh

Attachments: Schedule of Fees
Appendix ‘A" — Breakdown of Estimated Fee

Distribution: (1) Addressee

Acknowledged By Date

P-81733 M '&4 v





















WAI' ROFOL | TOF -OVERFROM OTHEl ENDORSEMENT
This endorsement changes the policy to which it is attached effective on the inception date of the policy unless a different
date is indicated below.

(The following "attaching clause" needs to be completed only when this endorsement is issued subsequent to preparation of the policy.)

This endorsement forms a part of Policy No. WZP80993464

Issued to: Ninyo & Moore Geotechnical &

By: American Automcobile Ins. Co.

Premium (if any) TBD

We have a right to recover our payments from anyone liable for an injury covered by this policy. We will not enforce our
right against the person or organization named in the Schedule. (This agreement applies only to the extent that you

perform work under a written contract that requires you to obtain this agreement from us).

You must maintain payroll records accurately segregating the remuneration of your employees while engaged in the work
described in the Schedule.

The additional premium for this endorsement shall be 2-5% of the California workers compensation premium otherwise
due on such remuneration.

Schedule
Person or Organi ion Job Description
Oakland Unified School District REF: PLAY STRUCTURE EMERGENCY
Attn: Susie Butler Berkley REPAIR/401776001. Material Testing
955 High Street Oakland Unified School District, its
Oakland, CA 94601 Directors, Officers, Employees, Agents,

and Representatives.

Me—

WC 04 03 06 yuntersigned by
(Ed. 4-84) Autnorized Representative










