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BETWEIEN THE DISTRICT AND EDUCATION ELEMENTS 

In support of the Grant from the Rogers Family Foundation for 
implementation of the Blended Learning Pilot Program at four District 
schools it is necessary to enter into agreements with two companies 
that provide proprietary software and platform to support the 
analytics, assessments, and data gathering to implement the pilot 
program. Education Elements is one of the two companies. 

Education Elements is providing its proprietary platform to support the 
Blended Learning Pilot Program being funded by the Rogers Family 
Foundation at four District Elementary schools for the 2012-13 school 
year. 

Approval of the Memorandum of Understanding. 

Funding paid for by Oakland Schools Foundation from the Rogers 
Family Foundation Grant. 

MOU with Education Elements. 



MEMORA NDU\1 OF U\'DERSTAN DI NG 

This Memorandu m o r Understanding ("MOlJ") is made as or _ll!.h_ day or June 201 2 
(''Effectiv e Date'' ). between Educatio n Elements. Inc .. a co rporati on orga ni zed under th e la ws 
or Delawa re. whose business address is 999 Sk yway Road, Su ite 325. Sa n Ca rlos. CA 94070 
('"Education Elements"). Oakland Unifi ed School Di strict. (' 'Customer·· ), a un ifi ed publ ic 
sc hoo l di stri ct ope ratin g und er th e laws of th c State of Ca liforni a. whose centra l office address is 
1025 Second Avenue . Oak land . Calirornia and . Oakland Schools Foundation ("OSF") . a non
profit corporat ion. ("OS!-'"). The entiti es may be herei n indi viduall y as a "Party" and co ll ec ti ve ly 
as "Part ies ... 

1. Education Elements Services. 

1.1 Serv ices. Education Elements utili zes its prop ri etary pla tform ("Ed ucati on 
Element s Platform"') to provide Custo mer ana lyt ics. assessments. information gathering, 
host ing and dashboards for ed uca tio nal insti tut io ns. schoo ls and ed uca tion so ft vvarc 
prov iders to moni tor, track and report on a stud ent' s educat ion and lea rn ing progress and 
achievements, (co ll ec tively. the " Plat fo rm Servi ce '"). Any add iti onal professional se rvices 
(''P ro fessional Services") Educat ion Element s prov ides shall be govern ed by the terms of 
thi s MO lJ . a:; app licable . and Ex hibit A. attac hed and hereby in corporated in to thi s MOU . 

1.2 Customer Account . Educati on Cl emen ts will create a Customer Account 
("Account"). and pro vide Custo mer wi th usernamcs and passwords fo r up to th ree 
admi ni strati ve users ('"Admin istrati ve Users") for the Acco unt that have autho rity to 
designat e and crea te access control s for Customer' s authori zed use rs. including, teach ers. 
studen ts. ad min istrators, staff and independ ent contractors, as app li cab le (co ll ect ive ly, 
''Aut horized !Jscrs") . Customer shall be liab le for any and a ll ac ti vity assoc iat ed with the 
Accou nt. includi ng. unauthori Lcd acti vity by Customer"s Authori z.ed Users or 
Ad mini stra ti ve use rs and shall prom ptl y noti fy Educat ion Ele ment s or (i) any 
unaut hori zed di sc losure o r passwords: (ii) an y attempt to obtain unauthori zed access to 
the Accoun t or Plat rorm Serv ice. or ( ii1) any internal or externa l attempt to hack or 
otherwise di srupt the Educa ti on Elements Platfo rm or Plat form Service. E;1ch person 
using the Pl at fo rm Se rvice must be an Authorized User with a named account : sharing of 
uscmamcs <lnd passwords between indi\'iduals is ex press ly fo rbidden by the te rms of 
SefVlCe. 

1 J Delivery and Cooperati on. Customer acknow ledges that Customer's coopera ti on is 
essentia l to the timel y performance of the Pla tform Service. Customer sha ll . to the ex tent 
appli cab le ::md requ ired in connection with th e per formance of the Platform Service: (i) 
provide Ed uca ti on Elements with any necessa ry Customer materials: (ii) provide 
Educa ti on Eleme nts with any nccessar access to Customer's personnd. fac ilities, 
compu ters, network s, or data: (i ii) cause the approp riate personnel to cooperate with 
Educa ti on Element s as required for Ed ucation Cl ement s to prov ide th e Pl::llfonn Service 
inc luding, without limi tation. respondi ng promp tl y to questions or issues: (iv) compl y 
wit h Educa ti on Eleme nt's resource req ui rements. as provided and updJ ted rrom time to 
ti me, inc lud ing, wit hout limitation allowi ng access to thi rd party content and rcmovmg 
fl rcwa ll s. as appli ca bl e: (v) obtain, mai ntain and support int ern et access, computer 
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hardware and othe r equ ipment as necessa ry and requi red fo r the performance of the 
Service; and (vi) make all payments in a timely manner. 

1.4 UpQr;td cs and Modifications. At it s so le discretion, Ed uca ti on Elements may. from 
time to tim e. add. improve, modify. enhance. di sco ntinue. or alter any and all portions of 
the Platlorm Service . its fcaru rcs and/or functionalit y. Edu cation Element s shall provide 
120 days rrior written notice to Customer regardin g any materia l remova ls or reductions 
to the Ed ucati on Elements Pl atfo rm or Pl atfo rm Se rvices . Ed ucation Ele ments ma y obta in 
Customer ap prova l of any such mate rial mod ifi cat ion and may implement with ou t hav ing 
to wai t the entire 120 day per iod. In th e event Education Elements di scontinues offerin g 
th e Pla tfo rm Se rvice in its entirety, Ed uca tion Elements sha ll otTe r to license the 
ncccss<try ri ght s to a third party ca pabl e of providing th e Platform Service. Customer 
shall be responsibl e for negot iatin g and payin g any and all third pilrty fees assoc iated 
with suc h a tr::msaction direct ly to the thi rd part y. Education Elements shall not be 
obli ga ted to prov id e Custo mer noti ce for changes to the Pla tform Service for any of the 
fo llowi ng:. (i) critical bug fixes. performance improvement s, or sec urity patches; (ii) 
changes. rega rd less of materia lity. necessi ta ted by changes requi red or made by th ird 
parti es: and (iii) changes req uired. in Educat ion Element' s sole discretion. to maintain the 
sa fety. secu rit y and availab ilit y of the Pl atform Se rvice for any of [d uca ti on Element' s 
Customers or Partners. 

1.5 Customer Responsibilit ies. Customer sha ll ensure that Educa ti on Eleme nt 's 
performance of th e Platfonn Se rvices docs not violate any third-party API license terms, 
and Customer shall fo llow proper proced ures and provide surficicnt authori zat ions to 
allow Education Flcn tcnts to ut ilize applicable third part y APls, facilitate and authori ze 
Educa ti on Element' s access to Customer or third -part y systems contain ing School Data 
(as dclined below) as reasonabl y required to perform the Pl atform Service s. Customer 
shctll not (i) usc the Pl atfo rm Service except as express ly authorized in thi s MOU : (ii) usc 
any device. soltwa rc, or rout ine that (a) mtcrfc res with any application, funct ion, or usc 
or th e Pi a t form Service. or (b) is int ended to damage. dct rimcntall y interfe re with. 
surreptitiously interce pt or expropri ate any sys tem. data or communieat ion: (iii ) access 
th e Pla tfo rm Service fo r th e purpose or be nchm arking or competi tive purposes: or ( iv) 
add any th ird party propri etary in format ion into th e Ed ucati on Ele ments Pl at form. 

1.6 Plann ed Functi onality. Customer agrees that Customer' s usc of the Educa tion 
Elements Plat form and Plat fo rm Services is not co nt ingent upon the deli very of any 
future fun cti onality or features in the Edu atio n Ele ments platform or data services and is 
not dependent upon any oral or written public comments Ed ucat ion Elements ma y make 
with respec t to future fun ct ionalit y or rcn tures. 

2. Service Level MOU. 

2. 1 Serv ice Commitment Ed uca tion Elements wil l usc commercial ly reasonab le cfTort s 
to make the Platform Service ava ilable at leas t: (a) 99.99'% on weekdays between the 
hours of 7:00a m and 5:00pm in th e loca l time zone or Cus tome r's primary loca tion , i'or 
any Customer acti ve ly using the Education Elements Platform ; and (b) 99'~1o at al l other 
rimes dur ing any cale ndar month oth er than peri ods of planned maintcnnnce pursuant to 
Section 2.2 ("Service Commitment' '). 
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2.2 Pl an n.:d Maintenance. Edu catio n Element s wil l not i l'y Customer via electronic mat! 
to Customer' s des ignated contact s Dt least lort y-cight (4~) hours prior to any planned 
maintcnJncc activ it ies arc an ti cipated to cause th e sys tem to be una va il able l'or more than 
one minute. Planned maintenance ac ti\.itics will be scheduled to avoid the Custo mer 's 
hours of operation wheneve r feas ib le. Education Elemen ts reserves the right to conduct 
unpl anned maintenance act ivities at an time and wi thout not ice when necessa ry to 
ensu re the st<lbili ty, securit y. or integri ty of th e Educat ion Elemen ts Pl atform . 

2.3 Exclusions. The Se rvice Com mi tmen t docs no t ap pl y to any unavailabi lity or the 
Pl atfo rm Serv ice ca used by ci rcum stanccs beyo nd Educa ti on Element ·s reasonab le 
controL inc lud ing. wi th out limitation, ac ts or God. ac ts o f government, fl ood. 
ea rthqu ake s. civil unres t. acts or terror. strikes or other labor problems, comruter, 
teleco mmuni cation s. Internet se rvice provide r or hosting faci lit y failures or de lays. power 
fai lures. denial or se rvice attacks and :~ny actions taken by Customer that res ult in a 
confi gura tion preventin g Customer's usc ol' the sys tem. Educat ion Elements ma y, at it s 
sole di sc retion , deacti vate the Account or any Adm in ist rat ive Users or Authorized Users 
if Educat ion Elements believes such Account or User has beco me or is about to become 
comrromi scd, is bei ng mi sused according to the terms or se rv ice, or is bein g used to 
att cm rt to ci rcumve nt or di srupt any porti on of the Platform Serv ice or Educat ion 
Elements Plat form . 

2.4 Technical Support . As pa rt of th Plarrorm Service. Education Elements shall 
pro vide basic tec hni ca l support ("Sup port'') to a maximum of' five (5) Authorized Users 
that Customer des ignates. The Support shal l include email support during Education 
El emen t. s wcckda y bu si ness hours. and I 'or Pi a t rorm Serv ice ma l runctions , the Support 
sha ll additi ona lly inc lude support via phone on wee kda ys between th e hours of' 7: 00am to 
5:00pm in Customer's loca l time zone !'or Platrorm Serv ice outages or unavailabil ity of 
major fun ctionali ty. Such Support shal l not include any train in g including. without 
limitati on. ex pl anat ion o t' data parameters, data ana lys is and indi viduul teac her or student 
surpon and support with any ot her Platform Serv ice feature s. Shou ld Customer 
determine it needs add itiona l support , th e Parti es may choose to ente r into a separate 
Pro lcss ional Se rvice MOU. Should Customer require Education Element 's support for its 
O\N il IT infr:1structure issues. Educa ti on Elcn1 ents shal l bill Custo mer at Ed ucation 
Element 's then -standard rate lo r professio nal services. plus materials and trave l expe nses. 

3. Personne l. 

J. l Personnel. Any Educa ti on Elemen ts personnel that arc phys icall y located at 
Custome r's f'ac ilitics will compl y with appropria te workp lace standard s and policies 
~lpp l i ca bl c to Customer' s em pl oyees. inc lud in g any hea lth screeni ng req uired by 
aprlicablc law or regulati ons. provided l ~ ducation Elements is aware or such standards 
and polic ies. At a ll ti mes. Edu cati on Elements reserves th e ri ght to sc hedu le perso nne l 
based on resource availab il it y. 

:\.2 Background Checks. Ur on Customer's reques t, Education r: Jcmcnts wi ll provide 
ack now ledgement that background chc 'ks have been performed lo r any Education 
Elements personn el working on-site with Customer and th at the result s o r any such 
checks have been re viewed by the approp riate Educat ion Elements staff 
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:\.3 Subcon trac tors. l·:duca tio n El cmcnls may. in it s reasonable discreti on , usc third
pa rt y contract ors to perform any of it s ob li ga ti ons here under. Ed uca ti on Flcmcnts will 
remai n responsible fo r suc h subcontrac ted serv ices 

4. Fees and Payment. 

4.1 Pay 111 c: nt. As the so le consideration to r th e Pl atform Serv ice. OSF sha ll 
compensate: Educa ti on Flcmcn ts pursuant to an Order Form (as defined be low) . An y 
quotation for the Pl atlo rm Service L::ducation Element s provides is exc lusive of any tax es. 
levies . duties or similar govc mm cnta l assessment s of any nature asscss<lb lc by any local. 
state. pro vi ncia l. federal or forei gn jurisdict ion (co ll ec ti vely. "Taxes" ). OSF shall be 
respons ible fo r pHy in g a ll tax es assoc iated wit h orde ri ng or using the Platform Services. 
If at any point, F:ducat ion Elements shall have a lega l ob li ga ti on to pay or collect Taxes 
for whic h OSF is respons ib le un de r th is paragraph . the appropr iate amount shall be 
in vo iced to and pa id by Customer. 

4.2 Order Forms. Custome r mu y order or renew Customer's Hcccss to th e Pl<l tform 
Service by completing an order form( s) ("Order Form") att<lchcd as Ex hibit Band hereby 
incorporated into thi s MO U. Customer .· ha ll be responsible for ob t<lin ing all req uis ite 
approvals assoc iated with paymen t of the Order Forms from OSF. In considerat ion for 
Customn's access and usc or the Plat fo rm Service. OSF shall pay Educa ti on Eleme nts an 
annual fcc as spec ified on each appl icab le Order Fom1(s) per enroll ed student per 
academ ic ye<l r (Jul y I throu gh June 30). Once paymen t has been made lor th e Platform 
Services. suc h paymen t is fina l Jnd OSF shall not rece ive any reimbursement or pro-rated 
p<lymcnt refun ds. The Order Form shall be automat ic<llly rcncv..'cd unless Educa ti on 
Elemen ts rece ives sixty (60) day prior written notice prior to the expiration of the Term 
or any subseq uent rcnevvHis the reo f from eith er Customer or OSF. 

4. 3 In vo ic ing and Pavmcnl. All invoices arc due and payab le within fo urteen ( 14) days 
from the date o f the in voice and wi ll be pa id in LJ S do llars. Late pay ments will bear 
interest at 1.5% per mont h or the maxim um rate pnmit tcd by law, whi chever is less, 
c<llcu la tcd from the da te such <lmount was due until the date that payment is rece ived by 
Educat ion F:lemcnh, plu s ~1n y ex penses as:oc iated with collect ions . 

4.4 Add iti onal Costs. Unl ess previous! agreed-upon in writin g. any add it ional cos ts 
beyond th ose spcc itica lly li sted in this MO U or on the Order Form(s) sha ll be th e 
exc lusive responsibi lity of c<lch Party. 

5. Term, Termin ation and Suspension . 

5. 1 Term . Thi s MOU wi ll commence on the Ef!Cct ive Date <lnd slwll (i) remain 111 

cllcc t unti l Jun e JO, 20 13 ("Term") and wi ll aut omat icall y renew, for success ive one year 
periods, a ft er it s expi rati on unless either Part y provides sixty (60) days prior written 
notice of term in at ion or (ii) until termin ated pu rsuant to the term s of th is Section. 

5.2 Material Breach. In th e eve nt that either Part y be lieves that the oth er has materia ll y 
bn: ~1 c hed any ob ligat ions und er thi s MOU. such Party shall so notify the breaching Parl y 
in writ in g. The breac hing Party shall h<wc thirty (30) days from th e rece ipt of not ice to 
cure the a ll eged breac h and to not ify the non-breaching Party in writing that cure has 
been c iTcc tcd, un less such breach is due to non-p<lymcnt or failure to iss ue the requisite 
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wri tten cert ifica te pur::. uant to Section (i.4, in whi ch case the breac hi ng Party shal l have 
ten ( 10) days to cure. If the breach is not cured wit hin the respective num be r of days. th e 
non-breachi ng Party sha ll have the ri ght to termin ate the MOU with ou t further notice. 

5.3 Effect of Tenninat ion. Upon the expiration or termination of thi s MOU, Customer 
will discontinue usc of the Educa ti on Elemen ts Platform and Platfom1 Service and 
Educat ion Element s shall lw vc no fu rther ob li ga ti ons to Customer un less ex press ly 
provided othe1w ise in th is Section. pon term ination of th is agreement, at Customer' s 
vvrittcn request. Educa ti on Elements wil l destroy Student Perso nal Identity Daw. Upon 
tcm1ination, Educati on Elements will have no furthe r ob liga tion to maintain or provi de 
access to any data col lected du ring th e T rm and any renewa ls the reof'. Terminati on shall 
not resul t in a refund of fees co llec ted or proration of fees owed pursua nt to Secti on 4 of 
this ~OU. 

5.4 Suspension. Without lim it ing any other ava il ab le remed ies. Educat ion Ele ments may 
immediate ly suspe nd access ro the Pl atform Service and/or terminate thi s MOU if: (i) 
Edu cation Elements. in it s so le di scretion. de termi nes that Customer's or its 
Admi ni strati ve or Autho ri zed Users· a tion s arc likely to ca use legal liab ility for 
Educa ti on Elemen ts or its other customers: or (ii) Educa ti on Elements, in good faith and 
it s so le di sc reti on. det ermin es Customer's (or those of it s empl oyees and/or age nts) 
ac ti ons arc threatening to th e stabili ty, secur ity or integr ity of the Pla tform Service or 
Ed uca ti on Elements Pl atfo rm Eac h Pa rt y shall act in good fa ith and shall not suspend 
performance or its ob li ga ti ons pursuant to thi s MOU in the middle of th e academic sc hool 
year un less such suspension is expressly allowed in the term s of this MOU. 

5.5 In so lvency. Ei ther Party shall be in de faul t hereof if it becomes in so lvent. makes an 
assign men t for the benefit of it s cred itors. and/or a recei ver is appoint ed or a petiti on in 
bankruptcy is fi led wit h respect to such Pa rt y. 

6. Data Coll ection and Usc. 

6. 1 Definition s. 

(a) "Student Personal ldcn tit~· Data" ("'PID") inc ludes a student' s name, 
address . phone numbcr(s). school-assigned stud ent identificati on number. profil e 
photo(s ). emai l addrcss(cs). an y governme nt -ass igned identi ty numbers tha t have 
been tr<J nsmittcd to or received by Ed uca ti on Elements during the pcrfo rrnance of 
the Platform Sen·iccs or Pro!Cssional Services. 

(b) ··school Data" includes (i ) raw data that Ed ucat ion Elements receives from 
Customer: and ( ii ) any academi c raw data (lor exam pl e, test responses, homework 
ass ign ments. and oth er data Customer's Ad mini strati ve and Aut horized Users or 
students en ter direc tl y int o the Education Elements Pl atform) Educ<Hion Elements 
receives from Cu stomer's staff and students electroni call y th rough int egrati on with 
Customer' s and/or th ird party systems or services opera ting on bchalfofC ustomcr. 

(c) "Servi ce Data" in cludes (i) al l da ta (ot her than Schoo l Da ta) th at Educa ti on 
Elcmcnls co ll ec ts, direct ly or indirec tl y. duri ng the perfo rm ance of the Pl<tt fo nn 
Services or Professional Serv ices: (i i) the results of processing Studen t Perso nal 
Id ent ity Data and School Data. includin g, bu t not limit ed to . aggrega tion and 
analys is: and (ii i) any data ga the red as a resu lt or im plementing Educa tion 
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Ele ment 's independent Proprietary Righ ts (as detincd be low). 

(d) "Platform Data" inc ludes all of the above. 

6.:?. Compl iance. Fducation Flcmcnts shal l uti li ze th e Pla tform Data in accordance with 
applicab le state and fede ral laws and regu lat ions. 

6.3 Remova l of Student ldc nti lic rs. Throughou t th e Term. <md any subsequent 
renewa ls the reof. or th is MOU. Education Elements m<~ y ob tain da ta from Customer 
and/or a third party th at in cludes PID. Educa ti on Element s shall not usc student PID 
except for th e performance of the Pl atform Services or Professional Services. 

6.4 ( ·ustomcr's Rcsponsih ilitics. otwithstanding anythin g to the contrary. Customer 
shall be so lel y responsi ble t~lr (i) obt ain ing prorcr third-party (e.g. th ird -part y online 
lea rnin g content pro vide rs) conse nt for the release of da ta pri or to all owi ng Educa ti on 
Elemen ts to have access to any and all data. including but not lim ited to St udent Personal 
Id entit y and Schoo l Data: (ii) ac ting as Educa tion l:lcnlcnt 's agent in obtaining all 
necessa ry consent from its Au th ori zed Users inc luding, without lim itati on. obtaining 
parenta l and/or student co nse nt (''Consent") fo r usc o r the Ed uca tion Ele ments Pl a t (~) rm 

and Pl atfo rm Services ancl release of' any data. In obta inin g such consent, Customer 
acknowledges it h <~s rev iewed Education Element 's Privacy Policy, whi ch de tails 
Educa ti on Flemcnt' s trea tment of th e Pl atfonn Data : (i ii) prov iding a written certifi c 1t c 
confi rming tha t proper Conse nt has been obtained with in thirty (30) days o f start ing to 
ut ilize th e Pl atform Se rvice. Educat ion El ements may discontinue provid in g the Platform 
Se rvices immed iate ly if Customer fa il s to provide such proof of Consent: (iv) assu ring 
proper indu stry standard sec urit y measures arc taken wi th respect to Custo mer and it s 
Admini strati ve and Authorized Users havin g th e ab ili ty to download and remove data 
from the Ed ucat ion U cmcnts Platfo rm into another t~mnat (e.g. Microsoft Excel) as pa rt 
of the Pl at f() rm Serv ice: (v) l()r not conducting pcrt ()rmance ana lyses of the Educa ti on 
Elemen ts Pl atform or Pl atfo rm Services and not releasi ng such inform ati on public ly 
wi thou! Educat ion E lcmcnt 's ex press wri ttcn consent (converse! y. Educa tion E lemcnts 
shall not publ ish, without Customer' s exp ress writ ten conse nt, performance data abou t 
Custome r when the Customer is idcntiti ablc by name or when a typica l reader woul d 
understand that the da ta is about Customer): and (vi) for ensuri ng that Customer's usc of 
the Platform Se rvice com pl ies wi th and docs not viola te any appli ca ble law or regul ati on 
in cluding. without limit ation. compl iance wi th th e Fami ly Educat iona l Rights and 
Pr ivacy Act ("FE RP A'') and the Chi ld On line Pri vacy Protectio n Act ("CO PPA") 

6.5 Co mpell ed Di sc losure. Ed ucat ion Element s may di sclose the Platform Data if 
Educati on El ement s de term ines that suc h ac tion is reaso nab ly necessary: (i) to compl y 
wit h lega l m regula tory require ment s. or kga l or regulatory process: (ii ) to en force thi s 
MOL: or (ii i) to respond to clai ms that Customer, it s Admi ni strative m Au th ori ?cd Users. 
arc us ing th e Platfom1 Service to perl()rm or supr ort activities that vio late the law or the 
ri ght s of third parties . Unless prohi bit ed by law or the legal process, Edu cation Ele ments 
wi ll usc com mercia ll y reasonable em)ns not to di sc lose Student Personal Identi ty Data 
wi thout giv ing Customer not ice of th e request for such cl isc lnsure and a reasonable peri od 
of tim e to res pond to such reques t. 

7. Representation s and \Varranties 
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7.1 Educat ion Elemen ts Wa rrant ies. Educa tion Elements represents and wa rrant s th <tt : 
( i) it has va lid ly entered in to thi s MOL and has the lega l power to do ~o; (ii) the maj or 
funct ionality of th e Pl atf"orm Se rv i ce~ will no t be matcri ztll y decreased fo r a part icular 
Te rm with less than one hundred twenty ( 120) days unless Customer co nsent has been 
obt<~ in cd pursua nt to Section 14 of thi s MOU. 

7.2 Customer' s Wa rranties . Customer represents and watn nts th at: (i ) it ha s vali dl y 
ent ered into thi s MOU and has th e lega l power to do so: (ii ) thi s MOlJ docs not violate 
the te rms of Cttstomcr's agreements with any other third l)arty; (ii i) Customer shall 
co mply with its res ponsibilit ies pu rs uant to Sections 1.5 and 6.4 of th is MO U: (iv) 
Customer will compl y wi th a ll appli cable laws and regulati ons. includin g without 
lim itati on. those re lated to da ta privacy and trans mi ssion of pe rso nal info rm ati on . 
pursuant to th e term s of this MOL: (v) Per Sectio n <l of thi s MOL. Customer will obtain 
all requi site ri ghts. consents and author iza tions. in th e proper lormat necessa ry for 
Educa ti on Ele ment s to prov ide th e Platform Se rvice and col lec t the Pla tform Data: (vi) 
Custo mer shall take industry sta nda rd securit y measures to ensure onl y des ignated 
Admini strati ve and Authori zed Users have access to the Edu cat ion Ele ments Platform 
and Platform Services: (v ii ) Customer sha ll ut ili;:c in dustry security measures including, 
with out lim itation. al phanum eric password prok ction of bot h th e data and the 
com putcr(s) it is stored on. to saf"cguard any data Customer downloads and removes 
pu rsuant to Sec tion 6.4 o f' thi s MOU. 

7.3 Disc laimer. Educa tion Element s makes no wa rr:-~ nti cs about the accuracy. 
relia bi lit y. com pleteness. qu(l lity. or uscl'ulncss of the Plat form Service or any content or 
infonmtt ion obtai ned th rough th e Pl atform Se rvice. or that th e Pla tfo rm Service will meet 
Customer' s requ irements or will be avai lab le on an uninterrupt ed. sec ure or crmr-fi-cc 
basis. If during the Te rm. Customer experience!' bugs or malfunc ti ons ("Malfuncti ons··) 
with the Educa ti on El ements Platfo rm or Platfo rm Services, Educa ti on Elements shal l usc 
com merc ia ll y reasonable effort s to remedy Mal fun cti ons. in a mann er and se ilcdule 
appropri ate to th e severit y of th e Malfuncti on. using one o r th e foll owing. at Educati on 
Ele ment 's so le disc retio n: (a) fixi ng the Mal fun ction: (b) prov idin g a work-around in the 
softwa re. doc um entati on, or use r train ing, or (c) di s<tbling or remov ing th e modu lc(s) or 
fun cti on(s) . prov ided that such removal wo uld not be a material remova l as described in 
Sec ti on 1.4 . Customer ' s onl y recourse for Educa ti on Element 's failure to remedy any 
such Malfu nct ions is termi nat ion of this MO L. Ed uca ti on Elements docs not warranty 
and di sc Ia i ms any and a II I iab i I i ty to th inJ part ics or Customer to r any data Customer 
downl oads. ex ports or remova ls from the Educa ti on Elements Pl atto m1. 

EXCE PT AS SET FORTH ABOV I:. EDUCATI OJ\ ELEMENTS HEREBY 
DI SC LAIMS ANY AN D ALL WARR ANT IES. EX PRESS O R IMPUED, INCL UDING 
WITH OUT LIMITATI ON THE I\1PLI ED WARRAN TI ES OF MERCII ANTA BILI TY . 
FITNESS FOR A PARTICULA R PURPOSE. NON- INFR INGEMENT AN D 
WAR RA T IES ARJS I C! OLT OF COURSE OF DEA LI NCJ OR USAG E OF TRADE . 

8. Proprietary Rights. 

~. I Rc~c rva ti on or Ri !.!hts . Educa ti on Elements owns a ll worl dw ide ri ght. title and 
int eres t in the Propri etary Ri ght s (as de fined below) in cludin g an y cuslomi za ti ons. 
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mod ifica ti ons and impro ve men ts to the Educati on Elements Plat fo rm, Platio rm Serv ices 
or Profess ional Se rvices made as a result of Customer 's and its Adm inistrative and 
Autho rized Users' usage, sugges tions. recommend ations. ideas. bug repo rt s. 
enhancemen t req uests. rceom mcnda iions and any addit io nal feedback (co llec ti vely. 
"Customer Feed bac k") relating to the Platfo rm Service. and all wo rldw ide intellect ual 
property ri gh ts therein. This MO U docs not grant Customer any prop rie tary int erest in the 
Proprie tary Rights m rig ht s or entitlement to the usc the reof' except as ex pressly se t fo rth 
herei n. The te rm " Proprieta ry Ri!!ht s" sha ll mea n the (i) [duca tion Elements Platfo rm, 
Pl atf"orm Service. Customer Feedback. Servic e Da ta and any and all improvements 
thereto: (ii) al l work assoc ia ted with the perf\.)rm ancc or Professiona l Services. as well as 
in termcd iil tC versio ns and working papers and all copyrights. trade secrets, know- how. 
patents, tradclllarks, so urce. object and any other rele va nt code and all other in te llec tual 
propert y right s in th e ProCess ional Sc rvi ·cs and a ll inve nt ions embod ied th erei n: (iii ) 
Edu cation Elcmcnl s-crea tccl trade sec ret s. inventions. ideas. know-how, improvements. 
resea rch. confidenti al knowledge. prnces.·es. so urce, object and any ot her relevant code. 
ruw data. lea rn ing maps. learn ing content. vis uali za ti ons or data, other works of 
aut horship, discove ries. deve lopmen ts. designs and techniques, pcr f(mnancc mctr ics or 
any other inl\.mnation or materi als that Education Element s treat s or co nsiders as 
proprietary: and ( J\') in format ion rcgr~rding pl ans for resea rch. develop ment , new 
prod ucts, market in g and sel ling, business plans, budget s and unpublished financial 
stateme nts. li censes, prices and costs, suppl iers and cus tomers and any and all add iti onal 
company information Ed ucation Elemen ts treats or considers as proprietary. 

~.2 Education Clement's Cira nt of Li cnsc. Education Eleme nts hereby gran ts to 
Customer a non-transfcrabl c. non-c.-e lusive. non-assignab le. revocable, non
subl icc nsa ble license to the Educat ion r:_ lcmen ts PlatCorm sole ly for the pu rpose of 
enabling Educatio n Element s to prov ide the Platform Serv ices described herein. This 
lim ited so ftware li ce nse will au tomatical ly te rminate upon the termi nation of the Plat form 
Services . Education Elements shall also hereby grant to Customer a non -transferab le , 
non-exclusive, non-ass ignabl e, revocable. non-sub licensable license to the data and 
anal ysis results disp layed or cx pmtcd to Customer through performance of Se rvices 
("Se rvi ce Da ta Delivcrablcs") so le ly fo r Custom er' s intcmal usc with the righl to share 
Service Datr~ Dc livcrab lcs with an ou tsid · third pany and perform it s ow n ana lysis for 
non-competit ive purposes. 

~.3 Unauthori zed Custo mer Activity. Customer sh<li l not ( i) rese ll. subl icense. time
share. copy, perform. di stribute. create deriva ti ve works of'. make, usc, reve rse-engineer, 
decompile , disassemble the Ed uca tion Elemenls Platform or der ive its source code and/or 
algori thms. pub li c ize any of Ed uca tion Elcmcnt·s Proprietary Ri ghts wi thout prio r 
wri tten pc rrn i s~ i o n . conduct pcrf(m11ance · nal yscs o i' the Educat ion Elements Platf'orm or 
Platform Services . expo rt and otherwise exp loit the Platform Se rvice in any manner or 
share the Platform Se rvice with any third party nor (ii) autho rize any thi rd part ies to 
engage in any of the abo ve ac tiv ities. 

8.4 Customer' s Grant o f" License for usc of Student Persona l Ident ity Data. Customer 
ow ns all worldwide ri ght. ti tle and in terest in the Student Persona l Ide ntity Da ta. 
Customer hereby grant s to Educa ti on Elements a non-tran sfe rable, non-ex clu sive, non
assignab le license in the Student Persona l Ident ity Data for the Term, and any subsequent 
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renewa ls the reof'. solely fo r the pu rpose or enab ling Educa tion Elements to prov ide the 
Platform Services or Professiona l Serv ices. 

8.5 Customer's Ciran t or License for lJse of Schoo l Data . Custome r 0\·VnS all world wide 
righ t. titl e and interest in the School Data. Customer hereby grants to Educa ti on Elements 
a trans f'crablc . non-exclusive. assignable, perpetua l. royalty- fi·cc. worldwide. 
subl iccnsablc license to copy, perform. distribute. incorporate. display. crea te deri va ti ve 
works of·. make. export. and otherwise ma c usc or the Schoo l Da ta. 

8.(1 NWEA Terms. I r appli cable, Customer must ab ide by the license tcrrns as requ ired 
pursuant to Educa tio n Element ·s MOU with the Northwest Eval uation Assoc iati on as 
fu lly descr ibed on Ex hib it C. attached and hereby incorporated into this MOLJ. 

9. Co nfidential Information. 

9.1 Educa tion Elements understands tha t in the co urse of pcrrorming the Pl at form 
Services and Profcss ionnl Services. Educa ti on Elements wil l have access to or receive 
confiden tia l and prop ri etary bus iness and techn ica l in fo rm ation from Customer 
("Customer Co ntidcn ti al Info rmati on" defi ned be low). wh ich may be trade sec rets of 
Customer or thi rd parti es. Educatio n Elements agrees to take stri ct precauti ons to 
saf'cgua rd th e Customer Confidential Informat ion and to li mit access to such Custome r 
Confident ial Jnrormati on to Ed uca ti on Elemen t's authori zed personnel who require such 
access and have agreed to abide by the tenllS of this VlOLJ. Educa tion Elements furt her 
agrees to pro mpt ly return all suc h Confidential Info rm ati on and related materi als to 
Customer upon te rminat ion of thi s MOU or at such tim e as may be req uested by 
Customer. Educa tio n Elements shall not. the r th an for the purposes perm itted under th is 
MOLJ : (i) usc any Customer Confiden tial Informa ti on: (ii) disc lose the Customer 
Co nfi dential lnro rma ti on to any th ird parties: (iii) re verse engi neer. disassem bl e. or 
decompil e any Custome r Con tidential Informat ion, or make any de ri va tives or 
transla ti ons or the Customer Co nfide nti al ln to rmatio n, othe r tha n what is a ll owed 
pu rsuant to Sect ion 8 of this MO U, without Customer' s prior wri tten consent. 
Addit ional ly. ne it her Fd uca ti on Elemen ts. nor any th ird pa rty shall remove or alt er any 
copyright or othe r proprietary noti ces shown on the Customer Confidenti al In ro rnwti on. 
Upon terminati on or thi s MOU, the tcnns of this paragraph sha ll rema in in effect for 3 
yea rs or as long as the appl icable Cust mer Co nfiden ti al Informa tion is trea ted by 
Custome r as a trade secret. 

9.:2 The term "Customer Confi Jcnt ial Info rmat ion" shall mean Customer's trade 
secrets. co nfide nti al kno"' lcdgc. know- how. Studen t Personal ldcntity Data. or oth er 
proprietary in formati on or mate ria ls o r Customer or in Customer' s possess ion and all 
info rm al io n that a rcaso na ble pe rson wou ld cons ider scnsi t ivc or con Ii den \ ial in nat urc. 

9.3 Customer understands tha t in the cou rse or rece iving Ed uca tion Ele ment' s services. 
Custome r wi ll have access to or receiv confiden ti a l and propri eta ry bu si ness and 
tec hni ca l in fo rmation rrom Ed uca ti on Elemen ts ("Educa ti on Element s Confidcnti <1l 
ln rorn1:1t ion" defined bc iO\v). which may be trade secrets o r Education Eleme nt s or third 
part ies. Cus tomer agrees to take st ric t precau tions to sa!Cgua rd the Fducation Elements 
Confidenti al lnf'orm<l tion and to lim it access to suc h Ed ucation Elemen ts Co nfi denti al 
In fo rmat ion to Customer's auth orized personne l who requ ire such access and have agreed 
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to ab ide by the terms or this MOU. Customer furth er agrees to pro mptl y rclllrn all suc h 
Educa tion Elclllcn ts Co nfi den ti al lnfornwti on and re lated materi als to Educa ti on 
Eleme nt s upon terminati on o f' thi s MOU or at such time as may be requested by 
Educa tio n Element s. Customer sha ll not: ( i) usc any J::duclt io n Elements Conlidenti al 
In fo rmati on. other than for purposes permitted under thi s MOU: (ii ) di sc lose the 
Ed ucat ion Element s Confidential In fo rm ation to any third parti es : (iii) re ve rse engineer. 
disassemble. or decompi le any Edu ca tion Elemen ts Co nfident ia l In fo rm ati on. or ma ke 
any J eriva ti ves or translati ons of the Ed ucation Elements Co nfidenti al Informati on 
wi thout th e prior \'-'Ti tt en consc nl or Educa tion [:Jcments . Additi onall y. ne ither Customer. 
nor any th ird r any sha ll remove or alt er any coryri ght or other proprie tary noti ces shown 
011 the Lduca ti on Element s Co nfi dent ial Informati on. Upon termination of thi s MOU . the 
terms or· thi s paragraph shall remain in effec t for 3 yea rs or as long as th e appl ica ble 
Ed uca tion Element s Confident ial Inform ation is trea ted by Ed uca tion El ement s as a trade 
secret. 

9.4 The term "Education Ele ments Confidenti al In fo rm ati on" shal l mea n the Educa ti on 
Ele ment s Proprietary Rig hts, CIS vve ll as any and all trade secrets, con!idcnti al knowledge. 
know- how. data, th e te rm s of' thi s MOU and any incorpo rated SO W(s) and Ord er Forms 
or oth er propri etary in fo rm ation or materi als o f Edu ca ti on Ele ment s or in Educa ti on 
Eleme nt 's possess ion and al l inf(mnat ion that a reasonahlc pe rso n wou ld consid er 
sens iti ve or eon!lde nti<ll in nature. 

9.5 otwit hs tand ing anyt hin g to th e contrary, eac h Party grants the other Party 
per 111 iss ion to speak and/or write about th e Plat form Services or Profess ional Services 
Educa tio n Element s prov ides to Customer fo r the purposes or se lf- promoti on including, 
witho ut li mitation, th e usc or each Part y's name. prov ided, howeve r. tha t no Customer or 
Ed uca ti on Element s Con!ldcn ti al In fo rma tio n is disc losed. 

9.6 Each Party fu rther understands and ac knowledges th at any breac h of these term s 
and conditi ons will cause irreparable harm an d inj u1y !'or whic h there may not be 
adequate remed ies. Therefore , the Parties ag ree th at th l' inj ured Party shall be entitled to 
injunctive and/or eq uitable rel ief in addition to ::1 11 other remedi es prov i<.l ed under thi s 
MOU or ava il able at law or equit y. 

I 0 Indemnification. 

I 0. I Edu cation Elcrncnt s Indemn ifi cation . Prov ided th at Customer co mpli es with its 
ob liga ti ons set fo n h in this Sec ti on, Educa ti on Eleme nts sha ll indemnify. defend. and 
hold Customer an d Customer's affi lia tes. sharehol ders, direc tors. of'tlc crs. empl oyees. 
contrac tors, agc nh and oth er represen tat ives ("C ustomer-lndcmni li ed Parti es") harmless 
from all third pa rt y c la ims. ac ti ons. causes o f' ac ti on. proc eed in gs. suit s. assessments, 
losses. damages. li ab ilities. se ltl cments. judgmen ts. fi nes. pe nalti es. interes t. costs and 
ex penses (incl udi ng fees nnd disbursements of co unsel) of every kin d based so lely on an 
a ll cg~lli on that th e Educa ti on Elements Pl atform infringes any U.S . patent. tradema rk , or 
co pyri ght or oth er intclkctu al property ri ght of any third part y. Notwithstanding the 
foregoi ng. r:duea ti on Element s shall have no obl iga ti on under this Sec tion lor an y clai m 
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of infringement to the extent that any such claim arises out or (i) usc of the Education 
Elements Pl at l(mn nnd/or Platf(mn Service in " man ner not permitted or au th ori zed by 
Educat ion Ele ments: (ii) in fringement resulting from Custo mer' s or it s Auth ori zed Users' 
fai lure to usc an y nwtc ri nls or fo ll ow any instruc tions provided by Ed uca ti on Elements 
with respect to the usc of th e Educa ti on Ele ments Platform and/or Platform Service to 
avoid suc h in fringement cla im (but onl y to the extent that such damages arc incurred alter 
the materia ls and/or in st ructi ons have been prov ided); (iii) Customer's continued usc of 
the Se rvice alte r a non- inti·in ging al ternat ive hils been made Rva il ab lc to Customer nnd 
(iv) a breach or Cus tome r's Rcprcscntoti ons and Wa1Tant ies pursua nt to Sect ion 7 of th is 
MOU ( " Ind emn ity Exc lu sions"). If Customer 's usc of the Educatio n Elements Pbtform 
and/or Platlorm Service is. or in Education Element's opin ion is likely to be. enjoined 
due to a clai m as speci fi ed above, Educat i n Elements may, at it s so le op ti on and expense 
(i) procure lo r Custo mer the ri ght to continu e using th e Educa tion Elements Platform or 
Platform Serv ice pursuant to the te rms or this MOU or (ii) replace or modi fy th e 
Education Elements Platfo rm or Platl(mll Service and any and al l appli cable clements 
th ereof so th at suc h usc is non-infringing. 

I 0.2 Custo mer Indemn ificat ion. Prov ided that [ducat ion Elemen ts compl ies with it s 
obligations set forth in thi s Sec tion, Customer shal l indemn ify, dcl"end, and ho ld 
Educa tion Ele ments and Educa ti on Element's affi liates, shareholders, directors. oflicers, 
emp loyees. contractors. agent s and other representati ves ("Educa ti on Elcmcnt s
Jnd cmnifi cd Parti es··) harm less from al l thi rd party claims, actions , causes or act ion, 
proceed in gs. su it s. assess ments, losses, damages, I iabi I i ti cs. se tt lemc nt s, judgments, li nes, 
penalti es, in terest. costs and expenses (in clud ing Ices and disbu rsement s of co unsel) of 
every kin d resulti ng rrom any claim based on: ( i) Customer' s or its Aut horized Users· 
imprope r or una uth ori zed usc of the Pl atform Serv ice: ( ii ) a vJobtion of Customer's 
represen tat ions and wa rranties: and (iii) Cus tomcr·s fa il ure to comply with its 
responsib ilities pursua nt to Secti on 6 of th is MOU. 

I 0.3 Not ice and Coope ration . A Party seek ing indcrnnilication pursuant to this Section 
shal l: (i) provide prompt writt en notice or any such clai m or proceeding: (i i) sha ll al low 
the indemn ify ing Party to direct th e defen se and sett lement of the clai m or proceeding: 
and (i ii ) sha ll provide the ind emnifying Part y with the autho rit y, inJ'orm atinn . and 
assista nce that such Party dee ms reasonabl y necessary lo r the dciCnsc and se ttlement of 
such claim m proceed in g. 

II . Limitation of Liability. 

11 .1. IN NO EVENT SII ALL EDUCAT ION ELEMENTS BE LIABLE FOR 
CONSEQUENTIAL SPEC IAL IND IRECT. INC ID ENTAL PUN IT IVE OR 
EXEM PLARY DAMAGES (INCLUDI G, WITHOUT LIMITATION, LOSS OF 
DATA , PROF ITS. USE AND OPPORTU ITY COSTS) EV I:::N IF ADV ISED OF TH E 
POSSIB ILITY OF SL'C II DAMAGES. TilE LIMITATIONS SET FORTI I IN T!I E 
PROVIS IONS OF T ill S PARAGRAPH SHALL APPLY REGARDLESS OF THE 
FORM OF ACTION, DAMAGE. CLA IM. LIABILITY. COSTS, EX PENSE, OR LOSS, 
WHETHER IN CO TRACT, STATUTE. TORT (INCLLJD ING, WITH OUT 
LI MITATI ON, NEG LI GENCE), OR OTHERWISE. IN NO EVE T SHALL 
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EDUCAT ION ETFME. TS'S TOTA L LIARILITY U DER TH IS AGREEME\JT 
EXC ITD THE A:VIOUNTS PAID AND PA YARLE BY CUSTOMER. 

12. Ge neral. 

12.1 Independent Contrac tors. Faeh Party and its agent s arc tndcpcndent cont racto rs in 
re lati on to the ot her Part y with respec t to all matters arisi ng und er thi s MOU . Nothin g 
herein shall be deemed to establi sh a partnership. joint venture. assoc iati on or 
employment rela ti onship between the Part ies. 

12.2 Assignment. Fducation Flcmcnts shall have th e right to ass ign or transfer it s ri ghts 
or obligatio ns under thi s \!IOU withou t the pri or written co nsent of Customer. Thi s MOU 
shall be binding upon the benefit or the P<:~rt i cs hereto and their respec ti ve successo rs or 
assigns. Cus tomer shall not have the right to <:~ssign OJ' transfe r its rights or obl iga tions 
under th is MOLJ without Ed uca ti on Flern en t's conse nt and any ass ignm ent or transfer 
wi th out such consen t shall be vo id . 

12.3 Severab il ity. If ;:my provis ion of thi s MOU is fo r any reason declared to be 
inva li d or unenforceab le, the valid ity and enforceab ility of the remai ning provi sions 
shall not be affected the reby. Such inva lid or un enforceable provision sha ll be 
deemed modified to th e exten t necessary to rende r it val id and enforceab le, and if 
no modifica ti on sha ll render it valid a nd enforceab le, this MOU shall be co nstrued as 
if not co ntaini ng such prov ision and the rights and obligations of the parties sha ll be 
construed and enforced accord in gly. 

12.4 Surv in1 l. The ob li ga tio ns set forth in Art icles 4 through 12 wi ll survive any 
termi nati on or expi rati on of' thi s MOU. 

12.5 Third-Pa rtv Benefi ciaries. The terms and pwv isions of th is :VlOU shall be binding 
upon and inure to the benefi t of the Parti es. and their respective successors and ass ign s, 
and is made solely and spec ifica ll y fo r their be nefit. No ot her pe rson shall have any 
rights. interes t or clai ms hereunder or be en ti tlcu to any benefits under or on acco unt of 
th is MOLJ as a th ird -party benefic iary or ot herwise. 

12.6 Amendment. Waiver, Mod ifi ca tion or Tcrminatio~~· No amendment , wa tvcr or 
termi nation or mod ifi cat ion of th is MOLJ shall be binding unless it is in writing and 
signed by both Parties and dated subsequent to th e EfTective Da te of thi s MOLJ. 

12.7 Notice. Any not ice which may be or is requ ired to be given und er this MOU sha ll 
be in writing. All wri tten Jll)t ices s h :-~11 be sent by registe red or certifi ed mai l, pos tage 
prepa id, return receipt requested , personal del ivery. air freight (no ti ce or receipt or whi ch 
is required) or by e-nwi l. If notice is sent by e-mail. such not ice shall be considered given 
if' the Party sendin g notice rece ives confirmat ion of rece ipt from the other Party. All such 
not ices shall be dcctned to have been given when received, add ressed as indi cated below 
or to such oth er add ress with respect to wh ich the rece i\' ing Party may fro m tim e to tim e 
give not ice to the ot her Part y. 
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ll ' to Education Elements: Attention: COO 
Education Elemen ts 

If to Customer: 

ll'toOSF: 

999 ,'kyway Road. Suite 325 
San Carlos. CA 940 70 

At ten tion: C:lcnera l Counse l 
I 025 Second A venue, 4111 Fl oor 
Oak land. C A 94609 
.l acquc l i n c. nlinor(~ t : o u ~d.k 12.ca.us 

A ttC11ti on: Exccu li \'c Director 
P.O. Box 20231\ 
Oa kla nd . CA 94620 
info((! oak la ndschools rou nd at ion.o rg 

12.8 Governing Law. This MOU sha ll be governed by and co nstrued in accordance 
with the substanti ve laws of th e State of Cal iforn ia, witho ut regard to its cho ice of 
law ru les. Th e Parties wi ll attemp t to reso lve any clai m, controve rsy, or dispute 
ar isi ng out of or re lated to this MOU th rou gh consultati on and negotiation in good 
faith and in a spirit of mutual cooperation. If those attempts fai l, th en such claim, 
con troversy, or di spu te may be reso lved through lit iga ti on. Any litigation or oth er 
dis pute reso lution betwee n th e Parties sha ll take place in Alameda County, 
Ca li forn ia, and the Pa rti es hereby co ns nt to the jurisdictio n and ve nu e th erei n for 
th e reso luti on of any claims, controvers ies or disputes ar is ing und er or related to 
thi s MOU. 

J 2.9 Enti re MOU. Th is MOU, together wi th any and all executed Addendums and 
Ex hibits, co ns titutes th e co mpl ete and exclusive statement of the understand ings 
between th e Parties and sup ersedes all proposa ls an d prior agree ments (o ra l or 
w ri tten) between th e Parti es re lating to the Platform Service prov ided hereunder. 
No subsequ ent agreemen t betwee n th e Parties conce rning the Platform Se rvice shall 
be effecti ve or b inding unles s it is made in writing and s ubscribed to by auth orized 
rep resen tatives of Education Elements and Customer. 

12.10 Execu ti on. This MOU may be executed in counterparts and eac h of such 
coun ter parts shall , for a ll purposes, be dee med to be an origin al. but a ltoge th er on ly 
one (1) MOU. 
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IN W\TN ~SS WtlERBOF, the Parti.es hereto have C<\\,l~ed~ thl~ MQU ~o ll.t~ executeii ~Y. th.eir 
authorized repre~e.ntatiYe$1 effectlve.·as.pftne date.fttstwritteh 13bove. 

Education Elements 

By: 

Name: ~J'-"c'"-'ff,_,Mc:.;.. ,_c_,.,C""oJ:.y _______ _ 

Title : E(.xccutivc. Growth 'And Development Ti~le: 

Oakland Scbools .Foundatlon 

OaklandJJ'nified :School;Distrl~t 

ry 

QUSD prt~~ Plst;rlctverifiesth9t the 
c.onzyactQr dpes:not appear on th~ 

·Exdud~cl P~rties List 
at WWW;epls.qGy/ep!s@earchidO 

File ID Number: j ;J- J &Cz5 
Introduction Date: 6?-ZZ-/;L 
Enactment Number: /A- J& Vft2 
Enact~e7t Date : Ctt - 27 -/2; 
By : ~ 



EXH IB IT A 

AOOITIONAL SE RVIC ES 

I . Ed ucat ion Element s Additional Services. 

1.1 Services. Unless express ly stated ot herwise. any and all se rvices Educa ti on 
Ele ments provides pu rsua nt to th is Exhibi t A shall be governed hy the terms of th e MOU. 
Any te rm s in this Ex hi bit A that diller from th e tcm1s of the MOU. sha ll app ly only to the 
performan ce o r Professional Services (as defined bciO\V). Educa ti on Element s shall 
pro\ ide Customer wit h the profess ional se rvices (" Pro!Cssional Services") acco rdin g to 
th e detailed spec ifica ti ons spec ifica ll y se t fo rt h in one or more Statemcnt(s) or Work 
("SOW") in Sched ule I . att ached and her by incorporated into this MOU. 

1.2 Swtcmcnt of Work. Pr ior to Educat ion Elements beginn ing the perfo rmance o r any 
services . Customer and Educati on Elements shall work toge th er in prepa ring an SOW 
th <Jt will in clude deta iled spec ifi cations or the dc li vc rablcs and a de li ve ry sc hedu le. 
Educat ion E lcmcn ts sha II prepare a fin a I izcd SOW and Cus tomer sha II have ten ( I 0) 
work ing da ys to rev iew and appro ve it. Upo n failure to do so. I:duca ti on Element s has the 
optio n of terminat in g th e Professional Services porti on of the MOU with prior writ ten 
noti ce to Customer. An ·ow shall be deemed approved and fimll once it has been signed 
by bot h Pani cs. The Parties may need to nego tiate additional SOW 's du ring the Term (as 
defi ned bclmv) or this MOU. An y such sow ·s shall be added to Ex hib it A and sha ll be 
incorporated into thi s MO U. 

1.3 Change Req ues ts. Any material change to th e requirem ents ou tlin ed in an SOW 
wi ll requi re th e Parti es to work together to modify the ex istin g SOW . Any such 
mod i1ica ti ons wi ll become cflcc ti ve when both Part ies sign a rev ised or addi ti onal SOW. 

1.4 Sect ion 1.4 of the MOU shall not apply to the perfo rm ance of Profess ional Services 
pursua nt to Exhibi t A. 

1.5 Section 1.5 of the MOU shall not appl y to the performa nce or Pro fe ssional Serv ices 
pursua nt to Exh ibit A. 

1.6 Section 1.6 or the MOU shall no t ap pl y to the performance of Professio nal Services 
pursuant to Exh ibit A. 

2. Acceptance of Oelivcrables . 

2. 1 ;\cccpt:tncc. Unless oth erwise spec ifi ed in a parti cul ar SOW. Customer shal l 
perform (lcccptancc testin g for each de li vcrable to detcrmi nc whether the de li vcrab lc met 
the relevant req ui rements and specifica tions listed in an SOW (collec tive ly. th e 
·'Acce pta nce Cri teria") Education Ele ments sha ll notify Custo mer when a deli verabl e is 
reCldy for eva lu atio n and Customer shal l ha ve ten ( 10) da ys ("Acceptance Tes ting 
Deadlin e··) to inspec t, te st and eval uate th ·· deli ve rable to de term in e whether it meets th e 
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Accepta nce Crit er ia. If Custome r docs not give written not ice to Ed ucat ion Ele ments by 
the Acccr ta ncc Tes ting Deadline or any ex tension of th at period that the deli ve rabl e docs 
not meet th e Accep tance Crit eri a, Customer shall be deemed to h<wc accepted the 
deliverab le. At Ed uc ati on Element's request. Customer shal l provide a written accep tance 
or the de li ve rable . Custo mer shall not reject the delive rable wit hout ca use and shall onl y 
do so if the deli ve rable docs not meet the Acccrtancc Criteri a. If the de li verable docs not 
sa ti sfy th e Acccrtanee Cri teria, Custo mer shall give Educett ion Elements written notice 
stating why th e del iverable is un acceptabl e. Education Elements shall have thirty (30) 
da ys rrom the recei pt or suc h not ice to co rrect the delicicnc ics. unless agreed upon 
otherw ise in an SOW. Customer shall then h<Jvc ten ( I 0) clays to inspec t. tes t and 
reeva lu ate the deliverab le, unless agreed upon othe rwise in an SOW. This rroccss shall 
co nti nu e ~ ~ s i s necessa ry and appropri ate so long as Customer is ac ti ng in <1 commerc iall y 
reaso nable ma nner and in good faith . 

I I Sec ti on 2.2 of th e MOU shal l not aprl y to th e perl'nrmance of ProiCss ional Services 
pursua nt to Exh ibit A. 

2.3 Sec tion .:U o r th e \t! OLJ shall not apply to the perfo nmlllec of Profess ional Services 
pursuant to Ex hibit A. 

24 Sec ti on 2.4 or th e MOU shall not app ly to the pc rfo rm <1 ncc of Profess ional Services 
pursua nt to Exh ibit A. 

2.5 For any de livernbl es prov ided acco rdin g to thi s Exhib it A or any SOW, Educa ti on 
Elements may. in it s sole discreti on and without pri or notice to Custo mer. de li ve r (i) 
cri rica I bug fixes, performance improvements, or sccu ri 1 y pa tches: ( i i) chan ges, 
rega rdless or materi alit y. necessi tated by changes required or made by third parties: :md 
(i ii ) changes requ ired. in Education Eleme nt 's so le di scre ti on, to maintatn the safety, 
secu rit y and avai lab ilit y of the Pl atfo rm Service for any or Educat ion Element' s 
Customers or Partn ers. 

3. Education Elements Personnel. 

3.1 Perso nnel. Educat ion Elements wi ll prov ide the Pro!Css ional Se rvices usin g 
qu alifled perso nn el und er the overal l gui dance or the individua l idcntilicd in an sow as 
the ''Customer Project M8nager." Ed ucation Elemen ts rcrsonncl ph ys ica ll y located at 
Cus tomer's facil ities wi ll co mpl y with appropriat e workp lace standards and polic ies 
appli cJble to Customer's employees, includ ing any health screening required by 
appl icable law or regu lati ons. prov ided Education Elements is awa re o l· such standards 
and poli cies. At all times , J::ducation Elemen ts reserves th e ri ght to sc hedule pe rsonnel 
b:1scd on resou rce ava il ab ilit y. 

3.2 Sec Sec ti on 3.2 of the MOU . 

3.3 Sec Sec ti on 3.3 of th e MOL;. 

3.4 Scl?,tncn tati on. Cus tomer agrees that Customer's pu rchase or Services is not 
cont in gent upon th e deli very of any current or future functi onalit y or !Ca tures in the 
Education Flemcnt s pl atform or da ta services and is not dependent upon any oral or 
vvrit tcn pub lic com ments made by Edu cat ion Elements with respect to future 
ru nctio nal ity or katmcs. 
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4. Fees a nd Payment. 

4. 1 Pa yme nt. As the so le consideration for the Services, OSF shall compcns(l te 
Education Elements (IS sci fo rth on a partic ul ar SOW. Any quotation lo r th e Service 
Education Element s prov ides is exclusive o r any taxes. lev ies. du ti es or similar 
govc rn mcnwl assessments of any nature assessable by any local. state, prov inciaL lcdcra l 
or fore ign ju ri sd ict ion (co llec ti ve ly. "Ta:cs") . OSF shall be respo nsible fo r paying al l 
taxes assoc iated with th e Se rvices. If at any poi nt. Educat ion Element s sha ll helve a legal 
obliga ti on to pay or co llec t Taxes for which OSF is responsible under thi s paragraph , the 
appro pri ate amou nt sha ll be invo iced to and paid by Customer. 

4.2 Section 4.2 or the MOU shall not ap pl y to the pe rformance o r Professional Serv ices 
pursuant to Ex hi bit A. 

4.3 Section 4. 3 of the MO U shal l not appl y to th e performance of Prokss ional Serv ices 
pursua nt to Lxh ibit A. 

4.4 Add it ional Costs . Un less prev iously agreed-upon in writ ing. any add itional costs 
beyond th ose spcci fi ca ll y li sted in th is MOU or on a parti cul ar SOW shal l be !he 
exc lusive responsib il ity or eac h Party. 

5. Term, Termination and Suspension. 

5.1 Term. Exhib it A shall be cfke ti vc from the date when it is execu ted and shall 
continue in el'fccl until (i) terminated by either Part y on sixty (60) dnys prior written 
noti ce: (ii) terminated under any other prov ision of this MOU: or (i ii) until com plet ion or 
all se rvices cont em pl ated by this MOU (th e "Term"). 

5.2 Sec Sect ion 5.2 of the MOU. 

5.3 Effect of Term in ati on. Upon the ex piration or te rmin at ion of th e Professional 
Serv ices . [ducat ion E lemcn ts sha II have no fun her ob i igat ions to Customer except for 
those ob li ga ti ons still remai nin g pursuan t to the MOL. A term ination or F.x hi hit A shall 
not resul t in th e tcm1 in ation of the MOU . 

5.4 Section 5.4 or the MOU shall not app ly to the performance of Professional Services 
pursua nt to Exhib it A. 

5.5 Sec Secti on 5.5 of the MOU. 

6. Da ta Collect ion and Usc. 

6. 1 Sec Section (J. I of the MOU . 

6.2 Sec Sect ion 6.2 of the MOU . 

(1.3 Sec Sec ti on 6.3 of the MOU. 

6.4 Cus tomcr·s l ~cspons i bil it ies . otw it hstanding anyth ing to the contrary, Custo mer 
shall be so lel y respons ible fo r (i) if app li cab le to the performance of Profess ional 
Serv ices, obtai ni ng proper third-part y consent fo r the release of da ta prior to all owing 
Educa ti on El ements to have access to any and all data, includi ng but not limited to 
Student Perso nal Identit y and Sc hoo l Data: (ii ) if appl icab le. ut ili zi ng co nsent language, 
as may be upda ted from time to time. Educat ion Elements prov ides to obtai n co nsen t 
from parents (a nd from studen ts if studen t is over 18) ("Consent") for th e release or any 
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<md al l st udent dat a~ (iii) providing a \>,ritten cen ilicatc confi rm ing th at proper Consent 
ha s been obtained wi thin thirt y (30) days ailc r Education Elements begins pcrlonning the 
Profess ional Services. Education Elemen ts may discontinue providing the Professional 
Serv ices immediately if Customer fa il s to provide such proof of Co nsent: (iv) lo r 
ensuring that Cus tomer' s usc of the Profess ional Serv ice complies wi th and docs not 
violate any appli ca ble law or regu lati on including. without limi ta ti on. cotnp liancc with 
the Fami ly Edu cational Rights and Pri vacy Act ("FER PA'') and th e Ch ild On li ne Pri vacy 
Protec tion Act (''CO PPA"). 

6.5 Compelled Di sclos ure . Ed uca1io n Ele ments may di sc lose the Platform Data if 
Educat ion Elemen ts de termines that such action is reasonab ly necessa ry: (i) to comp ly 
with lega l or regu latory requ irements. or lega l or regulato ry process: or (ii) to enfo rce this 
10u. Un less prohibi ted by law or the legal process. Ed ucat ion Ele ments will usc 

com mercia ll y reasonable efforts not to disclose St ude nt Personal Identity Data without 
givi ng Customer notice or the requ est for such di sc losure and a reasonable period of time 
to respond to such request. 

6.6 Sec Section 6.6 of th e MOU. 

7. Representations and \Va rra nties 

7. 1 Our Warranti es. Ed ucat ion Ekmcn L rep resents and v.'a rrants tha t: (i) it has valid ly 
ente red into thi s MOU and has the lega l power to do so: (ii) it will perro rm the Services 
wit h the requi site degree of professional sk ill and experti se. 

7.2 Customer' s Warranties. Customer r presents and wa rrants that: (i) it has validly 
entered into this MOU and has the legal po\vcr to do so: (ii ) it shal l comply with its 
resptlnsibilitics pu rsua nt to Section 6.4 of Exhib it A: (iii) it will comply with all 
ap pl icab lc Ia ws and regul a! ions. i ncl ud ing wi thout I imitation. those re lated to data 
privacy and transmi ss ion of personal informat ion. pursuan t to the terms of this MOLJ. 

7.3 Discl<~irn e r . Educa tio n Elemen ts makes no warra nt ies about th e accuracy, 
reli abi lity, co mpl eteness, qua lity, or usefulness of th e Profess ional Services above and 
beyond th ose Vcarranti es exi sting pursuant to Sect ion 7.3 or th e MOLJ. 

EXCEPT AS SET FORT! l ABOVE . EDUCATION ELEMENTS HEREBY 
DI SCLA IMS ANY AND ALL WARRA NTIES, EXP RESS OR IMPLIED, INC Lu DING 
WIT!lOUT LIMITATI O THE IMPLIED 'vVARRANTICS OF MERCHANTAB ILITY, 
FIT ESS FOR A PART ICu LAR PURPOSE, NO -INFRi l\GEMEl\T AND 
WAR RA TIES ARIS ING OUT OF COURSE OF DE ALI NC! OR uSAGE OF TRADE . 

g_ Pt·o prictary Rights. Sec Section 8 of th c MOU . 

9. Confide nt ia l In forma tion. Sec Sec ti on 9 of' the MOL. 

I 0. I nd cmn ifi ca tion. 

I 0. 1 Educati on Elements Indemnificat ion. Prov ide-d tha t Cus tomer complies with its 
obi iga t ions set forth in this Sectio n, Education Elements sha ll i ndcm n i fy, defend. and 
hold Cus tomer and Customer's affil iates. shareholders, directors, oflice rs. employees. 
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cont ractors. agen ts and oth er rep resent atives ("'C ustomcr-lnde mni ncd Pa rt ies") harml ess 
from all thi rd pa rty claims. actio ns. ca uses of ac tion. proceed in gs. suits, assess ment s. 
losses. da mages. liab iliti es. set tl emen ts, judgments. fi nes. penalti es, interest. costs and 
expenses (includ in g fees and di sb ursemen ts or co un se l) or every kind based so lely on an 
al lega ti on tha t th e Edu cat ion Elements Pl atfo rm in fringes any l.S. patent. trademark , or 
copyri ght Or Other intellectual property ri gh t Of any third pa rt y. O t \V i t h ~ t a n d in g the 
fo rego ing. Ed ucat ion Elements shall ha\'e no obli gat ion under thi s Secti on fo r any cl aim 
or infringement to th e exten t that any such claim ar ises out or a breach or Customer's 
Represe ntat ions and Wnrra nties pursuan t to Section 7 o r Ex hi bit A (" Indemni ty 
Excl usions"). 

I 0.2 Custome r Indemnifi ca ti on. Prov ided that Ed uca ti on Elements compli es with its 
ob i iga t ions se t fo rth in thi s Sect ion. Customer shall i nde mn i ry. de !Cnd. and hold 
Educati on Elements and Ed uca ti on Element 's affili ates. share hold ers. directors. orfice rs. 
employees. contractors. agents and othe r representati ves ("Educa ti on Elements· 
Indem nified Part ies") harmless fro m all third pa rty claims. ac ti ons, C<lUSes or action. 
proceedings, suits. assess ments, losses. damages. liab iliti es. se ttl ements. judgment s. fin es. 
penal ties, interes t, costs and expenses (incl udin g fees and di sbursements of counsel) o f' 
every kind resultin g fro m any claim hascd on: (i) a violation of Customer's 
represen tations and wa rrant ies: and (ii) Customer\ 1:1 il urc to compl y with its 
responsibiliti es pursuant to Sec ti on (i oi'Exhi bit A and thi s MOU. as applica ble . 

I I. Limitation of Liability. Sec Secti on I I of the MOU. 

12. GeneraL See Secti on 12 of th e MO U. 
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EXHIRIT B 

ORDER FOR\-1 

Educ ~n i on Ek1ncnts Memorandum of L:nclcrsta nd ing 061 112 PJgc 20 ' 



EXH I IT C 

N\VEA LICEN SING TERMS 

[Nu t Applicablcl 
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