


MEMORANDUM OF UNDERSTANDING

This Mcmorandum of Understanding ("MOU™) is made as ot _11th  day of June 2012
("Etfective Date™). between Education Elements, Inc.. a corporation organized under the laws
ol Delaware. whose business address is 999 Skvway Road, Suite 3235, San Carlos, CA 94070
("Fducation Elements™). Qakland Unified School District. ("Customer™), a unified public
school district operating under the laws of the State of California. whose central office address is
1025 Sccond Avenue. Qakland. California and. Qakland Schools Foundation (“OSF™). a non-
profit corporation. (OSE™). The entitics may be herein individually as a “Party™ and coltectively
as “Parties.”

1. Education Flements Services,

L1 Services. [ducation Glements  utihizes 1s proprictary  platform  (“Education
Elements Platform™) to provide Customer analvtics, assessments. information gathering,
hosting and dashboards for cducational institutions, schools and educaton software
providers o monitor, track and report on a student’s education and learning progress and
achicvements, (collectively, the “Platform Service™). Any additional professional services
("Professional Services™) Education Elements provides shall be governed by the terms of
this MOLUL as applicable. and Exibit A attached and hereby incorporated into this MOU.,

1.2 Customer _Account.  Lrducation Elements will create a  Customer  Account
C"Account™). and provide Customer with usernames and passwords for up to three
admiistrative users (CAdministrative Users™) for the Account that have authority to
designate and create access controls for Customer’s authorized users. including, teachers,
students, admintstrators. stalt and independent contractors. as applicable (collectively.
“Authorized Users™. Customer shall be I able for any and all activity associated with the
Account, including  unauthorized activity by Customer’s  Authorized  Users  or
Administrauve  Users and shall promtly notify  Lducation  Elements of (1) any
unauthorized disclosure of passwords: (1) any attempt to obtain unauthorized aceess to
the Account or Platform Service, or (i ) any internal or external attempt to hack or
otherwise disrupt the Education Elements Plattorm or Platform Service. Each person
using the Platform Service must be an Authorized User with a named account; sharing of
usernames and passwords between individuals as expressly forbidden by the terms of
SCTVICE,

1.3 Delivery and Cooperation. Customer acknowleduces that Customer's cooperation 1s
essential o the umely performance of the Platform Service. Customer shall. to the extent
applicable and required in connection with the performance of the Platform Serviee: (1)
provide Tducation Tlements with any nccessary Customer materials; (1) provide
Iiducation Clements with any necessary access to Customer’s personnel. facilities,
computers, networks, or data: (i) cause the appropriate personnel to cooperate with
Education Elements as required for Education Elements to provide the Platform Serviee
including, without limitation, respondmg promptly (o questions or sssucs: (1v) comply
with Tiducation Element’s resource requirements, as provided and updated from time to
time, including. without limitation allowing access to third party content and removing
fircwalls, as apphcabie; (v) obtain, maintain and support internet access. computer
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hardwarc and other cquipment as necessary and required tor the performance of the
Service; and (viy make all payments in a timely manner.

{4 Upgrades and Moditications. At its sole discretion, Education Elements may, from
tme to ume. add. improve, modity, enhance, discontinue. or alter any and all portions of
the Platform Service, its features andsor functionality. Education Elements shall provide
[20 days prior written notice 1o Customer regarding any material removals or reductions
to the Education Elements Plattorm or Platform Services. Education Elements may obtain
Customer approval of any such material modification and may implement without having
to wait the entire 120 day pertod. In the event Education Elements discontinues offering
the Platform Service m ats entirety. Education Flements shall offer to Ticense the
neeessary nghts 1o a thivd party capable of providing the Platform Service. Customer
shall be responsible for negotiating and paying any and all third party tees associated
with such a transaction directly to the third party. Education Elements shall not be
obligated to provide Customer notice for changes to the Platform Service for any of the
following: (1) critical bug fixes. performance improvements, or sccurity patches: (it)
changes. regardless of matenality, necessitated by changes required or made by third
partics: and (111) changes required. in Education Element’s sole discretion. to maintain the
safety. sceunty and availability of the Plattorm Serviee tor any of Education Element’s
Customers or Partners.

1.5 Customer Responstbifities. Customer shall ensure  that Bducation Element’s
performance ot the Platform Services does not violate any third-party API license terms,
and Customer shall follow proper procedures and provide suflicient authorizations to
allow Education Elements to utilize applicable third party APIs, faciliate and authorize
Lducation Llement's access to Customer or thivd-party systems containing School Data
(as defined below) as reasonably required to performy the Plattorm Services. Customer
shall not (1) use the Platform Service except as expressly authorized in this MOUE (i1) use
any device. software, or routine that (a) mmterteres with any application, function, or usc
of the Platform Service. or (b) is imtended to damage. detrimentally interfere with,
surreptitiously intercept or cxpropriate a1y system. data or communication; (i) access
the Platform Service for the purpose of benchimarking or competitive purposes: or (iv)
add any third party proprictary information into the Education Elements Platform.

1.6 Planned Functionality. Customer agrees that Customer’s use of the Education
Clements Platform and Platform Scervices is not contingent upon the delivery of any
future functionality or features i the Lducation Elements platform or data services and s
not dependent upon any oral or written public comments Education Elements may make
witli respect to future functionality or features.

2. Service Levy  MOLU.,

2.1 Seryice Commitment. Lducation Elements will use commercially reasonable cfforts
to make the Plattorm Service available at Jeastt () 99.99% on wecekdays between the
hours of 7:00am and 5:00pm m the local time zone of Customer’s primary location, for
anv Customer actively using the Education Elements Platform; and (b) 99% at all other
times during any calendar month other than periods of planned maintenance pursuant (o
Scetion 2.2 (Service Commitment™).

[
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2.2 Phmned Maintenance. Educauon Elements will notily Customer via clectronic mail
to Customer’s designated contacts at least fortv-cight (48) hours prior to any planned
maintenance activitics are anticipated to cause the system 10 be unavailable for more than
one minute.  lanned maintenance activites will be scheduled to avoid the Customer’s
hours of operation whenever feasible, Education Flements reserves the right o conduct
unplanned maintenance activitics at anv time and without notice when necessary o
ensure the stability, security. or integrity of the Education Elements Platform.

2.3 Exclusions. The Service Commitnient does not apply to any unavailability of the
Platform Service caused by circumstaices bevond Education Element’s reasonable
control. including.  without linitation, acts of God, acts of government, flood.
carthquakes. civil unrest. acts of terror. strikes or other labor problems. computer,
telecommunications. Internet service provider or hosting facility failures or delays. power
fatlures, denial of service attacks and any actions taken by Customer that result i a
configuration preventing Customer’s use of the system. Education Elements may, at its
sole discretion, deactivate the Account o any Administrative Uscers or Authorized Users
i Education Elements believes such Account or User has become or is about (o become
compromised, 18 bemng misused according to the terms of service, or is being used to
attempt to circumvent or disrupt any portion of the Platform Service or Lducation
Elements Platform,

2.4 Techmical Support. As part of the Platform Service. Education Elements shall
provide basic technical support (“Support™) to a maximum of five (3) Authorized Users
that Customer designates. The Support shall inelude email support during Education
Element’s weekday business hours. and for Platform Service malfunctions. the Support
shall additionally include support via phone on weekdays between the hours of 7:00am (o
5:00pm i Customer’s local time zone tor Platform Scrvice outages or unavailability of
major functionality. Such Support shall not include any training mcluding, without
limitation. explanation of data parameters. data analysis and individual teacher or student
support and support with any other Platformy Service  features. Should  Customer
determime 1t needs additional support, the Partics may choose to enter into a scparate
Prolesstonal Service MOUL Should Customer require Education Element’s support for its
own IT infrastructure issucs, bBducation Elements shall bill Customer at Education
Ilement’s then-standard rate for professional services. plus matenals and travel expenses.

3. Personnel.

3.1 Personnel. Any Education Elemcents personnel that are physically located al
Customer’s facilities will comply with appropriate workplace standards and policics
applicable to Customer’s employees. meluding any  health sereening required by
apphicable law or regulations, provided I:ducation Elements i1s aware of such standards
and policies. At all times, Education Llements reserves the right to schedule personnel
based on resource avatlability.

3.2 Background Checks. Upon Customer’s request, Education Flements will provide
acknowledgement that background checks have been performed for any Lducation
Llements personnel working on-site with Customer and that the results of any such
cheeks have been reviewed by the appropriate Eiducation Elements statt,
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4. Fees and Payment.

4.1 Payvment.  As the sole consideration tor the Services, OSEF shall compensate
Education Elements as sct forth on a particular SOW. Any quotation {or the Service
Education Tlements provides 18 cxclusive of any taxcs, Ievies. dutics or similar
governmental assessments of any nature assessable by any local, state, provincial, federal
or forcign jurisdiction (collectively, “Taxes™). OSF shall be responsible for paving all
taxes assoctated with the Services. I at aay point. Education Elements shall have 4 legal
obhgation 10 pay or collect Taxces for which OSF is responsible under this paragraph, the
appropriate amount shall be invotced to and paid by Customer.

4.2 Sccuion 4.2 of the MOU shall not apply to the performance of Protessional Scervices
pursuant to Exhibit A.

4.3 Scction 4.3 of the MOU shall not apply to the performance ol Professional Services
pursuant to Exhibir A,

44 A teonal Costs. Unless previously agreed-upon in writing., any additional costs
bevond those speerfically listed v this MOU or on a particular SOW shall be the
exclusive responsibility of cach Party.

5. Term, Termination and Suspension.

ST Term. Exhibit A shall be effective from the date when it 1s exceuted and shall
continuc in eftect until (1) terminated by cither Party on sixty (60) days prior written
notice: (1) terminated under any other provision of this MOU: or (1) until complction of
all services contemplated by this MOU (the “Term™).

5.2 Sce Section 5.2 of the MOU.

5.3 Effect_of Termination. Upon the expiration or termination of the Professional
Scrviees, ducation Elenients shall have no further obhigations 1o Customier except for
those obligations stull remaining pursuant to the MOU. A termination of Exhibit A shall
not result in the termmation of the MOU.

5.4 Scction 5.4 of the MOU shall not apply to the performance ot Professional Scrvices
pursuant to Exhibit A,

S.5 Sce Scetion 3.5 of the MOU.
6. Data Collection and Use.

6.1 Sce Scetion 6.1 of the MOLUL

6.2 Sce Scction 6.2 of the MOLU.

6.3 Sce Scetion 6.3 of the MOLU.

6.4 Customer’s Responsibilities. Notwithstanding anyvthing to the contrary, Customer
shall b solely responsible for (i) if applicable o the performance of Professional
Services, obtaining proper third-party consent for the release of data prior to allowing
Education Elements to have access to aty and all data, mcluding but not Imited o
Student Personal 1dentity and School Data: (1) it applicable, utilizing consent language,
as may bc updated from time to time, Lducation Elements provides to obtain consent
from parents (and from students i student 1s over 18) ("Consent™) for the release of any
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and all student dataz (i) providing a written certificate conlirming that proper Consent
has been obtamed within thirty (30) davs after Education Elements begins pertorming the
Professional Services. Education Elements may discontinue providing the Professional

Services immediately if Customer fails to provide such proot of Consent: (iv) for

ensuring (hat Customer’s use of the Professional Service complics with and does not
violate any applicable law or regulation including, without limitation. compliance with
the Family Educational Rights and Privacy Act ("FERPA™) and the Child Online Privacy
Protection Act ("COPPA™).

6.5 Compelled Disclosure. Education Eiements may disclose the Platform Data if

[-ducation Elements determines that such action 1s reasonably necessary: (1) to comply
with fegal or regulatory requirements, or legal or regulatory process: or (11) to enforce this
MOU. Unless prohibited by law or the legal process. Fducation Elements will usce
commercially reasonable cfforts not to disclose Student Personal Identity Data without
giving Customer notice of the request for such disclosure and a reasonable period of time
1o respond to such request.

6.6 Sce Scction 6.6 of the MOUL

7. Representations and Warranties

7.1 Qur Warranties. Education Elements represents and warrants that: (1) it has validly
entered mto this MOU and has the Tegal power 1o do so: (i) it will perform the Serviees
with the requisite degree of protessional shill and expertise.

7.2 Customer’s Warrantics. Customer represents and warrants that: (1) it has validly
entered o this MOU and has the legal power to do so; (1) 1t shall comply with its
responsibilitics pursuant (o Section 6.4 of Exhibit A (1) it will comply with all
applicable laws and regulations, including without limitation, thosc related o data
privacy and transmission of personal information, pursuant to the terms of this MOU.

~

7.3 Disclaimer.  Lducation  Elements makes no  warranties  about the accuracy,
rehability. completeness, quality. or usclfulness of the Professional Services above and
beyond those warranties existing pursuant to Section 7.3 of the MOU.

EXCEPT  AS SCET FORTH  ABOVE, EDUCATION  ELEMENTS HEREBY
DISCLAIMS ANY AND ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING
WITHOUT LIMITATION THE IMPLIED WARRANTIES OF MERCHANTABILITY.
FITNESS FOR A PARTICULAR  PURPOSE, NON-INFRINGEMENT  AND
WARRANTIES ARISING OUT OF COURSE OF DEALING OR USAGE OF TRADL.

8. Proprietary Rights. Sce Section 8 of the MOU.

9. Confidential Information. Sce Scetion 9 of the MOU.

10.

wdemnification.

101 LEducaton Elements [ndemnification. Provided that Customier complics with its
abligations st forth in this Scction, Education Elements shall indemnity, defend. and
hold Customer and Customer’s affiliates. sharcholders, directors, officers. employcees.
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contractors. agents and other representatives ("Customer-Indemnificd Parties™) harmless
trom all third party claims. actions, causes of action, procecdings, suits, assessments,
losses, damages, habilities. settlements. judgments, fines. penaltics, interest, costs and
expenses (mcluding fees and disbursements of counsel) of every kind based solely on an
allcgation that the Education Elements Platform infringes any U.S. patent. trademark, or
copyright or other mtellectual property right of any third party. Notwithstanding the
foregoing. Education Elements shall have no obligation under this Scection for any claim
of infringement to the extent that any such claim arises out ol a breach of Customer’s
Representations and Warranties pursuant to Section 7 of Exhibit A (“Indemmity
Exclusions™).

10.2 Customer Indenuufication. Provided that Education Elements complies with 1
obligations sct forth in this Scction,  Customer shall mdemmify. defend. and hold
Education Elements and Educaton Element’s affihates, sharcholders, directors, officers.
cmployees. contractors, agents  and  other  representatives  (Ckducation  Elements-
Indemnificd Parties™) harmless from all third party claims, actions, causes of action,
proceedings, suits, assessments, losses, damages. liabilities. settlements, judgments, fines,
penattics, interest, costs and expenses (including fees and disbursements of counsel) of
cevery kind resulung  from any claim based on: (1) a violation of Customer’s
representations and  warrantics: and (1) Customer’s Tailure o comply  with its
responsibilities pursuant (o Scction 6 of Exhibit A and this MOU. as applicable.

I'l. Limitation of Liability. Sce Scction [ o " the MOU.

12. General. See Section 12 of the MOU.
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EXHIBIT B

ORDER FORM
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EY IBIT C
NWEA LICENSING TERMS

[Not Applicable]
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