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Amendment No. 2 Lease Agreement Between the District and Emery 
Unified School District for the Lease of the Former Santa Fe Elementary 
School Site at 915- 54th Street, Oakland 

Approval of Amendment No. 2 Lease Agreement Between the District 
and Emery Unified School District for the Lease of the Former Santa Fe 
Elementary School Site at 915- 54th Street, Oakland 

On March 28, 2012, the Board of Education entered into a Lease Agreement with 
Emery Unified School District for the lease of the former Santa Fe Elementary 
School Site at 915- 54th Street, Oakland. On October 8, 2014, the Board of 
Education approved Amendment No. 1, extending the original term of the lease to 
December 31, 2015. Emery seeks to further amend the Lease and Amendment 
No.1 of the Lease by extending the term to June 1, 2016. 

Emery Unified School District is aware that the Santa Fe site is the designated 
temporary site for Glenview Elementary School during the construction of the new 
Glenview School. Emery is further aware that the District must take possession of 
Santa Fe no later than June 1, 2016 in order to prep the Santa Fe site for 
Glenview's use and occupancy for two school years. In order to reinforce the critical 
importance of the timeline and because if there are any delays the losses and 
damages the District will suffer are difficu lt to ascertain, the Amendment includes a 
$5,000 per day penalty if the site is not turned over to the District by June 1, 2016. 

Approval of Amendment No. 2 Lease Agreement Between the District 
and Emery Unified School District for the Lease of the Former Santa Fe 
Elementary School Site at 915- 54th Street, Oakland 

Funding resource name: revenue to the District of $250,000 

• Amendment No. 2 



Amendment No 2 Lease Agreement Between the Oakland Unified School District 
(OUSD) and Emery Unified School District for the Lease of the Former Santa Fe 

Elementary School Site at 915- 54th Street, Oakland 

By Enactment No. 12-0920 approved on March 28, 2012, the OUSD Board of Education entered 
into a Lease Agreement with Emery Unified School District for the lease of the former Santa Fe 
Elementary School Site at 915- 54th Street, Oakland. On October 8, 2014, by Enactment No. 14-
1718, the Board of Education approved Amendment No. 1, extending the original term of the lease 
to December 31, 2015. 

The Parties to the hereby agree to further amend the Lease and Amendment No.1 of the Lease by 
agreeing to the following terms: 

1. The lease is a month to month lease and may be extended up to June 1, 2016 by Emery 
Unified School District (Emery), provided however Emery shall provide the District with 30 
days prior written notice of its intent to terminate the lease prior to June 1, 2016. 

2. During the further extension of the lease agreement for the period from January 1, 2016 to 
June 1, 2016, Emery Unified School District shall pay the OUSD $62,500 per month without 
deduction, setoff, prior notice or demand. 

3. Rent for the extension shall be payable monthly without prior notice or demand by OUSD. 

4. The Parties agree that in order for OUSD to ready the Santa Fe site for occupancy by 
Glenview School effective July 1, 2016, OUSD will have access to the site at reasonable 
times to undertake work that is not disruptive to the learning environment of Emery High 
School with prior notice to Emery site administration at Santa Fe. OUSD agrees that any 
work undertaken during use and occupancy by Emery will not interfere with the use and 
enjoyment of the site or cause harm to students, staff or Emery property. 

5. Liquidated Damages: Emery Unified School District acknowledges that the Santa Fe site 
is the designated temporary site for Glenview Elementary School during the construction of 
the new Glenview School. Emery Unified School District is further aware that if OUSD is 
not able to take repossession of the Santa Fe site no later an May 1, 2016, OUSD will not 
be able to move Glenview into the Santa Fe site on time with the consequence that the 
construction timeline for the new Glenview School will be delayed. If Emery Unified School 
District fails to vacate the Santa Fe site as specified in this Agreement, it shall be liable 
to OUSD for all losses and damages therefrom, and because it is and will be extremely 
difficult to ascertain OUSD's actual damages, it is agreed that Emery Unified School 
District will pay as liquidated damages to OUSD: 

• Five thousand dollars ($5,000.00) per day for each day after May 1, 2016 
that Emery Unified School District has not vacated the Santa Fe site. 

The provisions of this paragraph do not apply when delays are caused by OUSD. 
This Paragraph 4 shall survive the termination or expiration of this Agreement. 
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OAKLAND UNIFIED 
SCHOOL DISTRICT 
(un1m,11. ', •,, I,, 

CONTRACT JUSTIFICATION FORM 
This Form Shall Be Submitted to the Board Office 

With Every Consent Agenda Contract. 

Legislative File ID No. _1_5-_2_16_3 ____ _ 

Department: _L_eg_a_ll_Fa_c_ili_tie_s ___________________________ _ 

Vendor Name: Emery Unified School Distri ct 

Contract Term: Start Date: 01 /01/2016 End Date : 06101 12016 ---------- -----------
Ann u a I Cost: $ 62,500 in revenue per month 

Approved by: _G_e_ne_r_al_C_o_u_nc_il __________________________ ~ 

Is Vendor a local Oakland business? Yes D No 11'1 
Why was this Vendor selected? 

Th is is an amendment to extend the existing lease for the use of Santa Fe by Emery High School to June 1, 2016. After June 1, a 
daily penalty will apply if Santa Fe has not been vacated . During the lease extension, the Distri ct can begin to prep for improvements 
needed for use of Santa Fe by Glenview. 

Summarize the services this Vendor will be providing. 

See Above 

Was this contract competitively bid? Yes D_ Ndv'I 

_ _ If No, answer the following : 

1) How did you dete rmine the price is competitive? 

N/A 

Legal 10/27 / 15 1 



2) Please check the competitive bid exception relied upon: 

O Educational Materials 

O Special Services contracts for financial, econom ic, accounting, legal or 
administrative services 

O CUPCCAA exception (Uniform Publ ic Construction Cost Accounting Act) 

O Professional Service Agreements of less than $86,000 (increases a small 
amount on January 1 of each yea r) 

O Construction related Professional Services such as Architects, DSA Inspectors, 
Environmental Consultants and Construction Managers (require a " fair, competitive 
selection process) 

O Energy conservation and alternative energy supply (e.g ., solar, energy 
conservation, co-generation and alternate energy supply sources) 

O Emergency contracts 

O Technology contracts 

O electronic data-processing systems, supporting softwa re and/or services 
(including copiers/printers) over the $86,000 bid limit, must be competitively 
advertised, but any one of the three lowest responsible bidders may be 
selected 

D 

D 
D 

contracts for computers, software, telecommun ications equipment, 
microwave equipment, and other related electronic equipment and apparatus, 
including E-Rate solicitations, may be procured through an RFP process 
instead of a competitive, lowest price bid process 

Western States Contracting Alliance Contracts (WSCA) 

California Multiple Award Schedule Contracts (CMAS) [contracts are often 
used for the purchase of information technology and software] 

O Piggyback" Contracts with other governmental entities 

O Perishable Food 

O Sole Source 

O Change Order for Material and Supplies if the cost agreed upon in writing does 
not exceed ten percent of the original contract price 

O Other, please provide specific exception 

Lega l 10/27 / 15 2 
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Memo 
Board of Education 

OAKLAND UNIFIED 
SCHOOL DISTRICT 
Community Schoo/a TlwMng 5Ncants 

Antwan Wilson, Superintendent and Secretary, Boa~Education 
By: Mia Settles-Tidwell, Chief Operations Officer ~v 

Timothy White , Deputy Chief, Facilities Planning and 
Management 

October 8, 2014 

Amendment No. 1, Lease Agreement between Oakland Unified School District 
and Emery Unified School District for the latter to lease classrooms and 
facilities at the District's Santa Fe Elementary School site located at 915-54th 
Street, Oakland, CA 94608 

Approval by the Board of Education of Amendment No. 1, Lease Agreement 
between Oakland Unified School District and Emery Unified School District for 
the latter to lease classrooms and facilities at the District's Santa Fe 
Elementary School site located at 915-54th Street, Oakland, CA 94608 on 
behalf of the District at Santa Fe Elementary School, in an amount not-to 
exceed $250 ,000.00 increasing previous contract amount from $1,500,000.00 to 
a not to exceed amount of $1,750,000.00 and revising the end date from July 
1, 2012 through June 30, 2015 to December 31 , 2015. All remaining portions 
of the agreement shall remain in full force and effect as originally stated. 

The leasing of the school will not interfere with the education programs or 
activities at OUSD schools. 

0.00% (Special Service) 

Among the key purposes of the District' s Facilities Master Plan is to provide an 
academic environment for the Oakland community that will give every student, 
educator, and community member using our facilities the best possible 
opportunity for learning. 
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OAKLAND UNIFIED 
SCHOOL DISTRICT 
Community Sc,,o,,1, TlwMng Sn.dtP<rt> 

Through implementation of the Facilities Master Plan, the District intends to 
improve the District's facilities in terms of structural integrity, safety, 
reliability of operating (mechanical) systems, access to modern resources, 
number and type of appropriate laboratories and specialized instruction rooms, 
opportunities for physical education, and attractiveness , such that the Oakland 
Public Schools are second to none. Operation of the District schools under the 
planned approach is intended to ensure safety, cleanliness, and orderliness for 
all individuals participating in the learning process. 

The basic facility needs of students such as proper lighting, functional roofs, 
noise control and well maintained buildings, not only convey the message that 
we value our students and teachers but may foster a sense of school pride and 
community ownership which may improve attitudes towards learning. The 
implementation of the Facilities Master Plan is our first step in that direction. 

Approval by the Board of Education of Amendment No. 1, Lease Agreement 
between Oakland Unified School District and Emery Unified School District for 
the latter to lease classrooms and facilities at the District's Santa Fe 
Elementary School site located at 915.54th Street, Oakland , CA 94608 on 
behalf of the District at Santa Fe Elementary School, in an amount not-to 
exceed $250, 000. 00 increasing previous contract amount from $1, 500, 000. 00 to 
a not to exceed amount of $1 ,750,000.00 and revising the end date from July 
1, 2012 through June 30, 2015 to December 31, 2015. All remaining portions 
of the agreement shall remain in full force and effect as originally stated. 

NA 

• Lease Agreement including scope of work 
• Certificate of Insurance 



FIRST AMENDMENT 
TO 

LEASE AGREEMENT BETWEEN EMERY UNIFIED SCHOOL DISTRICT {EUSD) AND 
OAKLAND UNIFIED SCHOOL DISTRICT FOR USE OF SCHOOL SITE FOR THE 

PURPOSE OF OPERATING EUSD EDUCATIONAL PROGRAMS 

This First Amendment Lease Agreement ("Am endment") is made and entered 
Into June 25, 2014, between Oakland Unified School District, a public school district of 
the State of Californ ia (" District") and Emery Unified School District, a public school 
district of the State of California (" EUSD") . 

RECITALS 

A. District and EUSD entered into a Lease Agreement ("Agreement") dated 
March 28, 2012, for EUSD's use of the real property located at 915 54th Street, Oakland, 
California 94608 ("Santa Fe Campus"). 

B. District and EUSD Intend to amend the Agreement to, among other things, 
extend the term of the Agreement, and to incorporate additional provisions required by 
District policies and/or applicable Cali fornia laws and regulations, subject to the terms and 
conditions set forth herein. 

AGREEMENT 

NOW THEREFORE, for valuable consideration, receipt of which is hereby 
acknowledged, District and Charter School agree as follows: 

1. Extension of Term. District and EUSD hereby agree to extend the term of 
the Agreement for an additional six months, commencing July 1, 2015, and expiring 
December 31, 2015. (" Extended Term") , subject to all the terms and conditions of the 
Agreement as hereby amended. 

2. Rent. During the Extended Term, EUSD shall pay District an annual Rent 
payment for the use of facilities of $250,000.00 (Two Hundred Fifty Thousand 
Dollars). Rent during the Extended Term shall be due in July 15

\ 2015, without deduction, 
setoff, prior notice or demand . The rent will be prorated on a daily basis should the lease 
terminates before December 31, 2015, as mutually ag reed upon by both parties. 

3. Board Approval. In accordance with Education Code Section 17604, this 
Amendment Is not valid or an enforceable obl igati on against the District until approved or 
ratified by motion of the governing board duly passed and adopted. 

4. Miscellaneous. This Amendment may be executed In any number of 
counterparts all of which when taken together shall constitute one and the same document. 
Except as expressly modified by this Amendment, all other terms and provisions of the 
Agreement are in full force and effect. In the event of any inconsistency between the terms 
of th is Amendment and the Agreement, the terms of this Amen dment shall govern and 
control. This Amendment shall be governed and construed In accordance with the laws of 
t he State of California . 
I I I 

FIRST AMENDMENT TO LEASE AGREEMENT 1 
OUSD-EUSD 



II I 
The parties hereto hav~e.....,...........i.:.· ~d~this Amendment as of the date set forth above. 

of Education 

Antw ii , u 
Secretary, Board of Education 

EMERY UNIFIED SCHOOL DISTRICT 

Timothy Wh~ndent 
Division of Facilities Planning and Management 

APPROVED AS TO FORM: 
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To: 

From: 

Subject : 

OAKLAND UNIFIED SCHOOL DISTRICT 

Office of the Board of Education 
March 28, 2012 

Board of Education 

Tony Smith, Ph. D, Superintendent, 

File ID Number: 12 - 0 f OCS. 
Introduction Date: 3 - 2 Y- l -Z... 
Enactment Number: 12- 0 ;,__20 
Enactment Date: ~ - .g &:::- C 
By: f'J' 

Timothy E. White, Assistant Superintendent of Facilities 
Management, Buildings & Grounds and Custodial Services 

Planning & 

Approval of the Lease Agreement between Oakland Unified School District and 
Emery Unified School District for the latter to lease classrooms and facilit ies at 
the District's Santa Fe Elementary School site located at 915 54th 
Street, Oakland, California 94608. 

ACTION REQUESTED 

Approval by the Board of Education of the Lease Agreement(" Agreement") between the 
Oakland Unified School District and Emery Unified School District for the latter to lease 
classrooms and facilities at Santa Fe Elementary School site located at 915 54th 
Street, Oakland, California 94608. 

BACKGROUND 

The Emery Unified School District ("Tenant" ) requires space for its students for the sole 
purposes of operating its educational program in accordance with California Ed Code 
("Program" or "Activities" ). 

The Oakland Unified School District ("District") has available classrooms and facilities at the 
District's Santa Fe Elementary School site located at 915 54th Street, Oakland, California 94608. 

The District, pursuant to section 17527(a) of the Education Code, is authorized "to enter into 
agreements to make vacant classrooms or other space in operating school buildings available 
for rent or lease to other school districts, educational agencies, except private educational 
institutions which maintain kindergarten or grades 1 to 12, inclusive, governmental units, 
nonprofit organizations, community agencies, professional agencies, commercial and 
noncommercial firms, corporations, partnerships, businesses, and individuals, including during 
normal school hours of the school is in session" . 



The District, pursuant to section 17529 of the Education C.Ode, has determined by approving 
this Agreement, that leasing the Premises to Tenant will not (1) interfere with the educational 
programs or activities of any school or class conducted on the School Site, (2) unduly disrupt 
the residents in the surrounding neighborhood, or (3) jeopardize the safety of the children at 
the School Site. 

Tenant agrees that District 's fee interest shall at all times be and remain unsubordinated to any 
leasehold mortgage which may be imposed upon Tenant's leasehold interest hereunder or 
upon the improvements, and that nothing contained in this Agreement shall be construed as 
an agreement by District to subject its fee interest to any lien. 

The term of this Agreement shall be for three (3) years. The commencement date shall be July 
1, 2012, and unless sooner terminated under any provision hereof, this Agreement shall end on 
June 30, 2015. 

Tenant will use its custodial staff to provide custodial services to the recommended level 
identified by the District's Custodial Services Director; the recommended number of FTE, which 
includes custodial supplies, shall be comparable to that of other District school sites with the 
same or similar square footage. Tenant may supplement their custodial services with parent 
volunteers, or with prior written approval of the District, a third party vendor, provided there is 
no reduction in the number of agreed upon custodians provided by EUSD. 

FISCAL IMPACT 
Tenant shall to pay District the sum of Five Hundred Thousand Dollars {$500,000.00) per year 
in Rent. 

RECOMMENDATION 
Approval by the Board of Education of the Lease Agreement ("Agreement") between the 
Oakland Unified School District and Emery Unified School District for the latter to lease 
classrooms and facil ities at Santa Fe Elementary School site located at 915 54th 
Street, Oakland, California 94608. 

Attachment: 
Lease Agreement between Oakland Unified School District and Emery Unified School District 

2 



LEASE AGREEMENT BETWEEN EMERY UNIFIED SCHOOL 
DISTRICT (EUSD) AND OAKLAND UNIFIED SCHOOL DISTRICT 

FOR USE OF SCHOOL SITE FOR PURPOSE OF OPERATING 
EUSD EDUCATIONAL PROGRAM 

THIS -KJ'SE AGREEMENT ("Lease" or "Agreement") Is made this ~~day of 
~:Ac< JZ. ,,c , 2012, by and between the OAKLAND UNIFIED 

SCHOOLSTRICT1 a Callfornla public school district of Callfornla ("District") and Emery 
Unified School District, a Ca lifornia public school district of Ca li fornia ("EUSD"), referred to 
collectively as the " Parties". 

RECITALS 

WHEREAS, EUSD requires space for its students for the sole purposes of operating its 
educational program In accordance with California Ed Code (" Program" or "Activities"), and 
as further defined herein ; and 

WHEREAS, District has ava ilable classrooms and facilities at the District's Santa Fe 
Elementary School site located at 915 54th Street Oakland, California 94608,("School 
Site") as further Identified In Exhibit "A' attached hereto and incorporated herein; and 

WHEREAS, District Intends to allow EUSD to use the School Site while providing services 
for EUSD's Program and as further detailed in this Agreement; and 

WHEREAS, District, pursuant to section 17527(a) of the Education Code, is authorized "to 
enter Into agreements to make vacant classrooms or other space In operating school 
build ings available for rent or lease to other school districts, educational agencies, except 
private educationa l institutions which maintain kindergarten or grades 1 to 12, inclusive, 
governmental un its, nonprofit organizations, community agencies, professiona l agencies, 
commercial and noncommerclal flmis, corporations, partnerships, businesses, and 
Individuals, in duding during normal school hours of t he school ls In session"; and 

WHEREAS, District, pursuant to section 17529 of the Education Code, has determined by 
approving this Agreement, that leasing the School Site to EUSD will not (1) interfere with 
the educatlonal programs or activities of any school or class which might otherwise be 
conducted on the School Site, (2) unduly disrupt the residents fn the surrounding 
neighborhood, or (3) jeopardize the safety of any children at the School Site; 

WHEREAS, EUSD agrees that District's fee interest shall at all times be and remain 
unsubord lnated to any leasehold mortgage which may be imposed upon EUSD's leasehold 
lnterast hereunder or upon the Improvements, and that nothing contained In this Agreement 
shall be construed as an agreement by District to subject Its fee Interest to any lien. 

NOW THEREFORE, In consideration of the covenants and agreements hereina~er set forth, 
District and EUSD agree as follows: 

AGREEMENT 

Use of Property . EUSD shall have use of the School Site which shall be used by EUSD only 
for purposes oonsistent with the operation of a publ ic school (Please refer to Exhibit "B", 
attached hereto and incorporated herein. 

Exhibit "A" 
Description of School Site and Sites Page 1 



1. Condition of School Site. 

1.1. The School Site Is leased to EUSD on an ''AS rs· basis. District shall not be 
required to make or construct any alterations incl uding structural changes, 
additions or improvements to the School Site. By entry and taking possession 
of the School Site pursuant to this Agreement, EUSD accepts the School Site 
In "AS IS" condition. 

1.2. EUSD acknowledges that neither Distr ict nor Dist rict's agents have made any 
representation or warranty as to the suitablllty of the School Site to the 
conduct of EUSD's business. Any agreements, warranties or representations 
not expressly contained herein shall In no way bind either District or EUSD, 
and District and EUSD expressly waive all claims for damages by reason of 
any statement, representati on , warranty, promise or agreement, If any, not 
conta ined in th is Agreement. 

1.3. Title to School Site. The Pa rties acknowledge that t itle to the School Site Is 
held by District . 

2. Tenn. 

2 .1. The term of this Agreement shall be for three (3) years. The commencement 
date shall be July 1, 2012, ("Commencement Date") and unless sooner 
terminated under any provision hereof, this Agreement shall end on June 30, 
2015 ("Term") . 

2.2 . Renewal of Agreement 

2.2.1. If the Parties wish to further renew this Agreement after the first three 
(3) years, the Parties shall execute a separate writing signed by both Parties 
that compl ies with all of the following provi sions : 

2.2.1.1. Specifically authorizes fu rther tenancy by EUSD and 
specifies the terms of that tenancy, and 

2.2.1.2. I s approved by each Party's governing body prior to the end 
of the Term . 

2.3 . On the last day of the Term hereof EUSD shall surrender to Distnct the School 
Site and Improvements in good order, condition and repair, reasonable wear 
and tear excepted, free and dear of all liens, claims and encumbrances. If the 
School Site is not so surrendered at the termination of this Agreement, EUSD 
shall indemnify District against loss or liabil ity resu lti ng from delay by EUSD in 
so surrendering the School Site Including, without limitation, any claims made 
by any succeed ing tenant or loss to District due to lost opportunities. 

3, Rent. 

3.1. For and In consideration of the use of t he School Site for the Term of this 
Agreement, EUSD agrees to pay District the sum of $500,000 .00 per year 
("Rent") . 

Exhibit "An 
Description of School Site and Sites Page 2 



3.2. Rent for the first year shall be due upon commencement of this Agreement . 
Thereafter, Rent sha ll be due on the first of July of each successive year, 
without deduction, setoff, prior notice or demand. 

3.3. Rent lndudes the ut11 1ty charges for the School Slte. Utilities lndude water, 
Irrigation, gas, electricity , telephone, security and fire alarm monitoring, data 
and communication lines and service, trash pick-up, an·d sewage fees. With 
respect to Internet connectivity, if feasible, the EUSD may assume use of the 
pre-existing T-1 line and transfer bill ing for the use of such line over to the 
EUSD. The EUSD shall obtain its own internet service and telephone provider 
and shall assume sole responsibility for upkeep and maintenance of all 
telephone systems, data lines, and related equipment, software and 
hardware. Grounds maintenance for the Site shall be provided by the District 
and the cost thereof Is Included in the Rent. 

3. 3.1. Custodial Services. District and EUSD agree that EUSD will use its 
custodial staff to provide custodia l services to the recommended level 
identified by the District's Custodial Services Director; the 
recommended number of FTE, which includes custodial supplies, shall 
be comparable to that of other Distr ict school sites with the same or 
similar square footage. EUSD may supplement their custodial services 
with parent volunteers, or with prior written approval of the District, a 
third party vendor, provided there is no reduction In the number of 
agreed upon custodians provided by EUSD. Nothing In this section Is 
intended to preclude EUSD from holding parent led Work Days 
whereby parent volunteers assist with dean up of the School Site. 

3.4. EUSD acknowledges that late payment by EUSD to Dlstrict of the Rent and 
other sums due hereunder will cause District to Incur costs not contemplated 
by this Agreement, the exact amount of which will be extremely difficult to 
ascertain. Such costs ind ude, but are not llmited to, processing and 
accounting charges. Accord ingly, If District does not receive any Installment 
of rent or any other sum due from EUSD by 4:00 p.m. within ten (10) 
business days after such amount ls due, EUSD shall pay to District, as 
addltlonal rent, a late charge equal to five percent (5%) of such overdue 
amount or the maximum 2mount allowed by law, whichever is less. The 
parties hereby agree that such late charges represent a fair and reasonable 
estimate of the costs District will incur by reason of late payment by EUSD. 
Acceptance of such late charge by Distr ict shal l In no event constitute a 
waiver of EUSD's default with respect to such overdue amount, nor prevent 
District from exercising any of its ottler rights and remedies granted 
hereunder. 

3.5. Taxes, costs, expenses, assessments, levies, possessory interest taxes, late 
charges, and other charges and governmental fees, general and · special, 
ordinary and extraordinary, unforeseen, as well as foreseen, of any kind or 
nature whatsoever, which prior to or during the Term of this Agreement, 
assessed, levied, or Imposed upon or become due and payable which EUSD is 
required to pay hereunder, togethe r with all Interest and penalties that may 
accrue thereon In the event of EUSD's fai lure to pay such amounts, and all 

Exhfblt "A# 
Description of School Site and Sites Page 3 



reasonable damages, costs, and attorneys' fees and expenses which District 
may Incur by reason of any default of EUSD or failure on EUSD's part to 
comply with the terms of this Agreement, shall be deemed to be add itional 
rent ("Additional Rent ") and, In the event of nonpayment by EUSD, District 
shall have all of the rights and remedies with respect thereto as District has 
for the nonpayment of the Rent. The provisions of this Section shall survive 
the expiration or earlier term ination of this Agreement. 

3.6. Any amount due to Dlstrkt not pa id when due shall bear interest at one and 
one-half percent (1.5%) per month commencing thirty (30) days after the 
due date, but not to exceed the maximum rate permitted by law. Payment of 
Interest shall be In addition to any late charges owing pursuant to this 
Agreement and shall not excuse or cure any default by EUSD under this 
Agreement. 

4, Maintenance and Repairs. 

4.1. District shall maintain the School Site in a good cond ition consistent with the 
aindition of the School Site existing at the t ime of delivery, including all 
custodial duties and pest abatement. EUSD acknowledges and accepts that 
the School Site ts leased In "AS IS" condit ion . District shall keep and maintain 
the build ings on the School Site In the condltlon existing at the time EUSD 
takes possession of the School Site excepting normal wear, tear and damage 
by casualty. 

Exhibit ~A· 

District makes no represent ations or warranties for the structure of the 
building as It exists. District agre€s that if the structural elements of the 
building become damaged to a lesser condition than currently exists, and if 
such structural damage Is due to no fault or negligence of EUSD, then District 
will repair the damage In such a manner as to bring It back to a condition 
which is simllar to the condition which exists at the time EUSD takes 
possession of the School Site; however, District may terminate this 
Agreement If such repair cost exceeds One Hundred Fl~Y Thousand dollars 
($150,000) per Incident. District agrees to pro-rate EUSD's rent during the 
"repair" period, If the resulting structural damage prohibits EUSD from 
carrying out its normal dally activities. If District elects not to perform a 
repair estimated to cost in excess of One Hundred Fifty Thousand dollars 
($150,000), then EUSD may elect to remain In possession of the School Site 
and pay the stlpulated rent unless changed through mutual agreement of the 
Parties or EUSD may elect to terminate t his Agreement. 

As used In th is Ag reement, the term "structura l elements of the building" are 
defined as, and shall be limited to, the foundation, footings, floor slab but not 
flooring, structural walls excluding glass and doors, and the roof excluding 
skyllghts. Plumb!ng, electrical and heating systems shall be considered 
"structural elements of the build!ng "If EUSD intends to have any 
Improvements, alterati ons , work, or other services perfom1ed on the School 
Site that are not part of the maintenance or repair services Indicated herein, 
EUSD shall request that work by way of a Work Order form, obtained by 

Descri ption of School Site and Sites Page 4 



contacting the District's Buildings and Grounds Department, Work Control 
Desk at (510) 879-8400. 

After-hours Emergencies: 

For after-hours emergencies co ntact Bu ildings & Grounds at (510) 448-6991 or 
custod ial Serv ices at (510) 448-699 1. For all non-emergencies contact the work 
Control Desk at (510) 879-8400 . 

Environmental Concerns~ 

To report an environmental concern, please complete an Environmenta l 
Assessment Form and fax to the Risk Management Office at (510) 879-1837. 

4.1.1. The type of work that would be subject to th is provision lndudes, for 
example, pa inting that is requested that Is neither repainting nor painting to 
bring the faci lity to its original condition, new room dividers, installing or 
removing casework, wh iteboards, or other fixtures, and similar EUSD
requested improvements. 

4.1.2. The District shall prepare and provide to EUSD an estimate for that 
work. If EUSD accepts that estimate, the District sha ll perform that work as 
Indicated In the estimate and EUSD shall pay for that work as Indicated in the 
estimate, which shall be due and owing with in 30 days of completion of the 
work to EUSD's satisfaction, unless otherwise agreed to In writing by the 
Parties. 

5. Title to and Removal of EUSD's Improvements/ Facil ities. 

5.1. EUSD shall not const ruct or cause to be constructed on the School Site any 
Improvements ("EUSD's Improvements") without express prior written 
consent from District. EUSD's Improvements must be deemed by EUSD as 
necessary to the operation of its Activ it ies . 

5.2. EUSD shall at its own expense obta in al l necessary environmental and 
governmental approval s and permits , including, without limitation, the 
Callfornla Environmental Qual ity Act ("CEQA'') , any necessary approvals from 
any loca l authority induding any Site(s), grading, zoning, design review and 
other required perm its or app rovals, if applirable, prior to commencing 
const ruction and shal l provide District w it h evidence of approval by all 
applicable governmenta l agencies . 

5.3. Any mod ifications to School Site must be approved In writing In advance by 
District. EUSD's Contractor must also be approved In advance by District. 
Any contractor and/or submntractor used by EUSD, shall be duly licensed In 
the State of California. EUSD shall be solely responsible for maintaining 
EUSD's Improvements installed thereon during the term of this Agreement, 
fndudlng any extensions, and for compliance with all appllrable laws or 
ordinances, rules and regulations. 

Exhibit "A" 

Description of School Site and Sites Page 5 



5.4. Under all cirrumstances, EUSD must seek and receive approval from the 
Division of the State Architect for all of EUSD's Improvements. 

5.5. Title to removable furniture, equipment and/or other personal property placed 
by EUSD onto the School Site, but not affixed thereto, shall be held solely by 
EUSD. These Items shall remaln the personal property of EUSD and shall not 
be treated as real property or become a part of the School Slte(s) unless 
District accepts or EUSD abandons any of this persona l property at the end of 
the Term. 

5.6. On or before the expiration of this Agreement, or within thirty (30) days after 
any earlier termination of this Agreement, EUSD shall remove EUSD's 
Improvements, at its sole expense. EUSD shall repair any damage to the 
School Site, caused by remova l of EUSD's Improvements and restore the 
School Site to good condition, less ordinary wear and tear. In the event that 
EUSD falls to timely remove EUSD's Improvements, District, upon fifteen (15) 
days written notice, may either ( 1) accept ownership of EUSD's 
Improvements with no cost to District, or (2) remove EUSD's Improvements 
at EUSD's sole cost. In the event that District chooses to accept ownership of 
EUSD's Improvements, EUSD shall execute any necessary documents to 
effectuate the change In ownership of EUSD's Improvements. In the event 
that District removes EUSD's Improvements, EUSD shall pay all Invoices for 
the removal of BJSD's Improvements within thirty (30) days of receipt of 
such Invoices. 

6. Signage. EUSD may install signage at the Site lndudlng one sign at the EUSD's 
main entrance stating the EUSD name and other pertinent Information, a sign indicating the 
main office of the EUSD, and other directional signs as appropriate . The slgnage shall not 
require any Improvement to the Site In order to erect such signage. Such signage shall be 
In compliance with any District standards previously made avai lable to EUSD and EUSD's 
rece ipt of any applicable permits and approvals required under any municipal or other 
government:l l laws, ordinances, rules or regulations; provided, that In the event of any 
conflict between the District's standards and any applicable municipal or governmental 
permit and/or approval, the terms and conditions of the municipal or governmental permit 
and/or approval shall prevail. EUSD may place additional signs on the property with prior 
District approval. At the termination of this Agreement, EUSD shall remove any signs which 
It has placed on the School Site and shall repair any damage caused by the installation or 
removal of those signs. 

7. Fingerprinting and Criminal Background Verification. The EUSD shall be 
responsible for ensuring compliance with all applicable fingerprinting and criminal 
background Investigation requirements described in Education Code section 45125.1. 
Verification of compliance with the aforementioned fingerprtnt lng and crl mlnal background 
Investigation requirements shall be provided In writing to the District prior to each 
individual's commencement of employment or participation In any actlvlty of the EUSD on 
the School Site and prior to permitting contact with District pupils. 

B. Drug-Free Workplace. EUSD's employees shall comp ly with the District's policy of 
mainta ining a drug free wori<place. Neither EUSD nor EUSD's employees shall unlawfully 
manufacture, distribute, dispense, possess or use controlled substances, as defined In 21 
U.S . Code § 812, including, but not limited to, marijuana, heroin, cocaine, and 
amphetamines , at the Site . If EUSD or any employee of EUSD Is convicted or pleads nolo 
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contendere to a criminal drug statute violation occurring at the Site, EUSD within five (5) 
days thereafter shall notify the District. Violation of th is provision shall constitute a material 
breach of thls Agreement. 

9. U5e of the School Site. 

9.1. EUSD shall use the School Site only for purposes consistent with the 
operation of a public school. 

9.2. EUSD shall not use the School Slte for any use other than that specified In 
this Section without the prior written consent of District. EUSD agrees to 
maintain the School Site and to conduct the Program In a manner that meets 
all federal, state and local regu lations relating to the School Site and to the 
operation of the Program, and to comply with all federal, state and local laws, 
regulations and ordinances, now or herealter enacted concerning the School 
Site, the use of the School Site, and/or the Program. The execution of this 
Agreement shall be subject to the EUSD obtaining any and all permits or 
approvals which may be requ ired In order for EUSD to operate the Program 
on the School Site. EUSD shall not use or permit the School Site to be used 
In whole or In part during the term of this Agreement for any purpose or use 
in violation of the laws or ordinances applicable thereto. EUSD shall 
Indemnify, defend, and hold District harmless against any loss, expense, 
damage, attorneys' fees or liability arising out of fai lure of EUSD to comply 
with any applicable law, regulation, rule or ordinance. EUSD shall not commit 
or suffer to be committed, any waste upon the School Site, or allow any sale 
by auction upon the School Site, or allow the School Site to be used for any 
unlawful purpose, or place any loads upon the floor, walls or ceiling which 
endanger the structure, or place any harmful liquids in the plumbing, sewer 
or storm water drainage system of the School Site. No waste materials or 
refuse shall be dumped upon or permitted to remain upon any part of the 
School Site except In trash containers designated for that purpose. Any uses 
which involve t he serving and/or sale of alcoholic beverages and the 
conducting of games of chance are prohibited on the School Site. EUSD shali 
comply with District-wide pol icy prohibiting the use of tobacco products on 
the School Site at all times . EUSD shall not use or permit the use of the 
School Site or any part thereof for any purpose which Is Inimical to public 
morals and welfare or morally objectionable as unsuitable for a public 
educational facility . EUSD agrees to immediately respond to concerns 
expressed by neighbors or District rel ating to the operation of the School Site. 

9.3. If required, EUSD shall obtain a use permit from the City In which the School 
Site is located for EUSD's use throughoot the term of th is Agreement. EUSD 
shall require all licensees and invitees, to use the School Site only In 
conformance with the permitted use and with applicable governmental laws, 
regulations, rules and ordinances. 

9.4. EUSD represents that It is qual ified to administer and operate the Program . 
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EUSD shall be sole ly responsib le for the administration and operation of the 
Program, Including the hiring of all employees. EUSD shall be responsible for 
verifying the quallflcatlons, credentials, certificates, and licenses of its staff, 
agents, consultants and/or subcontractors who may provide services in 
conjunction with EUSD's activities on the School Site. 
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9.5. EUSD's use of the School Site shall be exclusively limited to Its Activities 
during the operation of the Program . EUSD must remove any equipment at 
the end of Agreement term. District is in no manner responsible for damage 
or theft of EUSD's play equ ipment . EUSD must ma intain and repa ir any 
damage to the School Site to at least as good a condition as the School Site 
existed as of the Commencement Date of this Agreement. 

9.6. Although the EUSD shall have the exdusive use of the School Site, District 
with the prior consent of EUSD, may agree to make the School Site available 
to members of the community In accordance with the provisions of the Civic 
Center Act (Education Code section 38131 et seq.) If EUSD authorlz:es access 
to the School Site pursuant to the Civic Center Act, EUSD assumes the risk of 
loss or damage to propertv as a result of that access. 

9.7. For purposes of compl iance with the Civil Center Act with respect to the 
School Site on ly, the governing body of EUSD shall hold the same powers and 
obligat ions applicable to School District Boards of Trustees under Education 
Code sections 38130-38139 and shall also follow District Board Policy and 
Adm ini strative Regulations in making use of the fadlltles accessible to 
members of the community. 

10, Inspection of School Site. District agrees to provide EUSD with a set of keys for 
the School Site. Toe Dlstnct and Its authorlz:ed representat ives shall have the right , after 
forty-eight ( 48) hours prior written notice to the EUSD, to enter the School Site during 
normal business hours for the purpose of inspection and audit (''Inspection"); or to perform 
Deferred Maintenance In or on the Site. Nothin g In this section shall prevent the District 
from entering the School Site to address an emergency nor shall this provision restrict the 
District's authority to enter the School Site without advanced notice to perform Its general 
oversight responslbll ltles pursuant to appilcable law . An " emergency" shall be defined to 
include circumstances that risk the health and safety of students, personnel or other 
persons on the School Site, or circumstances that risk further Imminent damage or 
destruction to the School Site, or otherwise jeopardizes the operation of the Site Including, 
but not limited to, the safety and sanitary condition of the School Site. 

11. Termination. 

11,1. Termination For Convenience 

11 .1.1. EUSD may terminate this Agreement without cause by written 
notification to Dist rict sixty (60) days prior to June 30th of any year of the 
term of this Agreement. 

11.2. Termination for Cause. Either party may terminate this Agreement for 
cause. Cause shal l Include, without !imitation : 

The fa ilure of EUSD to pay any rent or other sums due under th is Agreement 
within ten (10) business days of the date such payment Is due and payable 
hereunder; 

11.2.1. The failure of EUSD to observe or perform any of its covenants or 
obligations hereunder. The District shall provide EUSD with written notice of 
default and EUSD shall have ten ( 10) business days to provide a response to 
the District either evidencing compliance with the terms of this Agreement or 

-- - --- ---- ----- ----
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a pla n to cure t he defau lt and a reasonable ti mellne acceptable by the District 
withi n which EUSD will dili gently prosecute the same to completion. In no 
event shall such default continue for more than ninety (90) days after written 
notice thereof by the District to EUSD without prior written agreement by the 
Distri ct; 

11.2.2. EUSD 's aba ndonment of the School Site for a period 
of t hirty (30) consecutive days, it being agreed that the fact that any of 
EUSD's property remai ns in the EUSDs School Site shall not be evidence that 
EUSD has not vacated or abandoned the EUSDs School Site; provided , 
however, any normal school hol idays including summer and inter-term breaks 
shall not constitute abandonment of the EUSDs School Site; 

11.2.3. The maki ng by EUSD of any general assignment or 
genera l arrangement for the benefit of creditors ; the filing by or aga inst EUSD 
of a petit ion to have EUSD adjudged bankrupt or a petition for reorganization 
or arrangement under any law relat ion to bankruptcy (unless the same ls 
dismissed within sixty (60) days) ; the appointment of a trustee or received to 
take possession of substantially all of the EUSD's assets located at the EUSDs 
School Site, or of EUSD's Interest In this Agreement, where possession Is not 
restored to EUSD within thirty (30) days; or the attachment, execution or 
other judicial seizure of substantially all of EUSD's assets located at the 
EUSDs School Site or of EUSD's interest in this Agreement, where such 
seizure is not discharged with in thirty (30) days; 

11.2.4. Any act by a party exposing t he other party to liability to others for 
personal injury or property damage. 

In the event of an uncured defau lt by EUSD, the District shall be entitled ot 
terminate EUSD's right to possession of the School Site by written notice. 
Upon receipt of District's notice of termination, EUSD shall surrender and 
vacate the School Site In t he condi tion required under this Agreement, and 
District may re-enter and take possession of the School Site and all the 
remaining improvements or property and eject EUSD or any of EUSD's 
asslgne€s or other person or persons d almlng any rl ght under or through 
EUSD or eject some and not others or eject none. This Agreement may also 
be terminated by a j udgment specifi c.all y provid ing for termination. Any 
termination under this Secti or1 shall not release EUSD from the payment of 
any sum then due District or from any dalm for damages or rent previously 
accrued or then accruing against EUSD. 

11..3 . Toe foregoing provision s are in addition to and not a limitation of any other 
rights or remedies available to District and/or EUSD. 

12. Indemnification. 
12.1 EUSD shall, to the fullest extent permitted by law, Indemnify, defend, and hold 

harmless the Dist rict, Its officers, directors, and employees, attorneys, agents, 
representatives, volunteers, successors and assigns (col lectlvely hereinafter 
District and Dlstrlct Personnel) from and against any and all actions, suits, 
cla ims, demands, losses, costs, penalti es, obligations, errors, omissions, or 
liabil ities, Including legal costs, attorney's fees, and expert witness fees, whether 
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o~ not suit Is actual ly filed, and/or any judgment rendered against District and/or 
District Personnel, that may be asserted or cla imed by any person, firm or entity 
arising out of the EUSD' use of the School Site or from the conduct of Its business 
or from any activity, work, or other things done, permitted or suffered by the 
EUSD In or about the School Site after the District delivers possession of the 
School Site to EUSD. This Indemnity and hold harmless provision shall exclude 
actions brought by third persons against the District arising out of the negligence 
or intentional acts, errors or omissions of the District and/or District Personnel. 

12.2 The District shall, to the fullest extent permitted by law, Indemnify, defend, and 
hold harmless the EUSD, Its officers, directors, and employees, attorneys, 
agents, representatives, volunteers, successors and assigns (collectively 
hereinafter EUSD and EUSD Personnel) from and against any and all actions, 
suits, dalms, demands, losses, costs, penalties, obl igations, errors, omissions, or 
liabilities, \nduding legal costs, attorney's fees, and expert witness fees, whether 
or not suit Is actually filed, and/or any judgment rendered against the EUSD 
and/or EUSD Personnel, that may be asserted or claimed by any person, firm or 
entity arising out of the Dlstnct's prior or current use or maintenance of the 
School Site or from the prior or current conduct of Its business or from any 
activity, work, or other things done, permitted or suffered by the District in or 
about the School Site after District delivers possession of the School Site to 
EUSD. This indemnity and hold harmless provision shall exclude actions brought 
by third persons against EUSD arising out of the negligence or Intentional acts, 
errors or omissions of EUSD and/or EUSD Personnel. 

1.3. Insurance. 

13.1. Insurance is to be placed with Insurers with a current A.M. Best Insurance 
rating of no less than A-minus; VII and subject to the approval of District. 
EUSD shall furnish Distri ct with the original certificates and amendatory 
endorsements effecting coverage required . 

13.2. EUSD acknowledges that the Insurance to be mai ntained by District on the 
School Site will not insure any of EUSD's property or Improvements made by 
EUSD. 

13.3. EUSD shall, at EUSD's expense, obtain and keep In force during the term of 
this Agreement a policy of commercial general llablllty Insurance and a 
comprehensive auto liabil ity policy Insuring District and EUSD against dalms 
and liabilities arising out of the operation, condition, use, or ocrupancy of the 
School Site and all areas appurtenant thereto, lndudlng parking areas. 
EUSD's comprehensive auto liability policy shall Insure all vehlcle(s), whether 
hired, owned or non-owned. EUSD's commercial general Insurance shall be at 
least as broad as the lnsurance Service Office (ISO) CG 00-01 form and In an 
amount of not less than One Miiiion dollar.; ($1,000,000) for bodily Injury or 
death and property damage as a result of any one occurrence and a Two 
Million dollar ($1,000,000) general aggregate policy limit. In add ition, EUSD 
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shall obtain a products/completed operations aggregate pol icy in the amount 
of One Mllllon dollars ($1,000,000). The Insurance carrier, deductibles and/or 
self Insured retent ions shall be approved by Dist rict, wh ich approval shall not 
be unreasonably withheld . Prior to the Commencement Date EUSD shall 
deliver to District a certificate of Insurance evidencing the existence of the 
policies required hereunder and copies of en dorsements st at ing that such 
pollcles shall : 

13.3.1. Not be canceled or altered wit hout th irty (30) days prior written 
notice to Distri ct; 

13.3.2. State the coverage is prlma;y and any coverage by District Is In 
excess thereto; 

13.3.3. Contain a cross li abi li ty endorsement ; and 

13.3.4. Indude a separate endorsement naming District as an additional 
insured . 

At least thirty (30) days prior to the expirati on of each certificate, and every 
subsequent certificate, EUSD shall deliver to District a new certificate of Insurance 
consistent wit h all of t he tenns and condi tions requ ired in amnection with the 
original certificate of Insurance as described above. 

13.4. During the term of t his Ag reement , District shall ma intain at Its cost a policy 
of standard fire and casualty insurance limited to the value of the build ings 
and Improvements located on the School Site as of t he Commencement Date. 
In the event of loss or damage to the School Site, the bulldlngs, the leased 
School Site or any contents, t he Parties hereto, and all persons claiming 
under each of the Parties, shall look fi rst to any Insurance ln its favor before 
makl ng any claim against t he other Pa rty, and to the extent possible without 
adding addltlonal costs, each party shal l obtain for each policy of Insurance 
provisions pennittin g wa iver of any claim against the other Party for loss or 
damage wit hin the scope of the Insurance and each Party, to the extent 
permitt ed, for itself and Its Insurers, waives all such Insurance daims against 
the other Party . 

13.S. During the term of this Agreement, EUSD sha ll comp ly with all provisions of 
law applicable to EUSD with respect to obta ining and maintaining workers' 
compensation Insurance. Prior to the commencement and any renewal of this 
Agreement and EUSD's occupancy of t he Property, EUSD shall provide 
District, as evidence of this required coverage, a certificate In a form 
satisfacto;y to Distri ct on or before t he commencement or renewal date, 
providing that Insu rance coverage shal l not be canceled or reduced wit hout 
thirty (30) days pr1or written notice to District 

14. Notice. Any notice required or perm itted to be given under th is Agreement shall be 
deemed to have been given, served and rece ived If given in writing and persona lly delivered 
or either deposited In the Un ited States mail, reg istered or certified mail, postage prepaid , 
return receipt required, or sent by overnight delivery service or facsimile transmission , 
addressed as follows : 
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District: 
Tadashl Nakadegawa, Facilities Director 
Department of Facllltles Planning and Management 
Oakland Unified School District 
955 High Street 
Oakland, CA 94604 

EUSD: 
Dr. Debbra Undo, Superintendent 
Emery Unified School District 
4727 San Pablo Avenue 
Emeryville, CA 94608 

Any notice personally given or sent by facsimile transmiss ion shall be effective upon receipt. 
Any notice sent by overnight delivery service shall be effective the business day next 
following delivery thereof to the overnight delivery service. Any notice given by certified or 
registered mail shall be effective three (3) days after deposit In the United States mail. 

15. Subcontract, Assignment and Sublease. Neither Party shall assign Its rights, 
duties or privileges under this Agreement, nor shall either Party attempt to confer any of its 
rights, duties or privileges under this Agreement on any third party, without the written 
consent of the other Party. EUSD shall not sublease any portion of the School Site without 
the prior written consent of the District, which wlll not be unreasonably withheld. EUSD 
intends to sublease the Child Development Center at Santa Fe Elementary to our Head Start 
program. We also Intend to explore expanding our relationship with Berkeley City College 
and the offering of some Community College dasses at the site. This may Involve the 
subleasing of classroom space to Berkeley City College. 

16. Joint and several Liability. If EUSD Is more than one person or entity, each such 
person or entity shall be jointly and severally liable for the obligations of EUSD hereunder. 

17. Independent Contractor Status. This Agreement is by and between two 
Independent entities and Is not Intended to and shall not be construed to create the 
rela tionship of agent, servant, employee, partnership, joint venture, or association. 

18, Entire Agreement of Parties. This Agreement constitutes the entire agreement 
between the Parties and supersedes all prior discussions, negotiations and agreements, 
whether oral or written . This Agreement may be amended or modified only by a written 
Instrument executed by both Parties. 

19, California Law. This Agreement shal l be governed by and the rights, duties and 
obligations of the Parties shall be determined and enforced In accordance with the laws of 
the State of Ca lifornia. The Parties further agree that any action or proceeding brought to 
enforce the terms and conditions of this Agreement shall be maintained In county In which 
the District's admin istrative offices are located. 

20. Compliance with All Laws. 

20.1. EUSD shall at EUSD' expense comply with all requirements of all 
governmental authorities, in force either now or In the future, affecting the 
School Site, and shall faithfully observe In EUSD's use of the School Site al l 
laws, regu lations and ordinances of these authorities, In force either now or in 
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the future Includ ing, without llmltation, all applicable federal, state and local 
laws, regulations, and ordinances pertaining to air and water qual ity, 
hazardous material, waste disposal, air emission and other environmental 
matters (including the California Environmental Quality Act (" CEQA") and its 
implementing regulations in its use of the School Site), and all District 
pollcles, rules and regu latlons, Including those lndlcated herein In Exhibit 
"B," attached hereto and made a part of this Agreement. Specifical ly, EUSD 
shall comp ly with the restriction on chemical usage lndlcated in Exhibit "B." 

20.2. The judgment of a court of competen t jurisdiction, or EUSD' admission In an 
action or a proceeding against EUSD, whether Dlstr1ct be a party to It or not, 
that EUSD has vlolated any law or regulation or ordinance In EUSD's use of 
the School Site sha ll be considered conclusive evi dence of that fact as 
between District and EUSD. If EUSD fa lls to comply with any sudi law, 
regulation or ordinance, District reserves the right to take necessary remedial 
measures at EUSD's expense, for which EUSD agrees to reimburse District on 
demand . 

20.3 . EUSD shall not cause or permit any Hazardous Material to be generated, 
brought onto, used, stored, or disposed of In or about the School Site and any 
Improvements by EUSD or its agents, employees, contractors, subtenant, or 
invitees, except for limited quantltles of standard office, dassroom and 
janitorial suppl ies (which shall be used and stored in strict compliance with 
Environmental Laws). EUSD shall comply with all Environmental Laws. As 
used herein, the term "Hazardous Materials'' means any hazardous or toxic 
substance, material or waste which Is or becomes regulated by any local 
governmental authority, the State of Ca lifornia or the United States 
Government. The term "Hazardous Materials" Includes, without !Imitation, 
petroleum products, asbestos , PCB's, and any material or substance which Is 
( I) defined as hazardous or extremely hazardous pursuant to Tltle 22 of the 
callfom la Code of Regulations, Division 4.5, Chapter 11, Article 4, section 
66261.30 et seq. (II) defined as a "hazardous waste" pursuant to section (14) 
of the federal Resource Conservation and Recovery Act, 42 U.S.C. 6901 et. 
seq. (42 U.S.C. 6903), or (111) defined as a "hazardous substance· pursuant to 
section 10 of the Comprehensive Environmenta l Response, Compensation and 
Liability Act, 42 u.s.c. 9601 et. seq. (42 U.S.C. 9601) . As used herein, the 
term "Hazardous Materials Law" shall mean any sta t ute, law, ordinance, or 
regulation of any governmental body or agency (including the U.S. 
Environmental Protection Agency, the Callfornta Regional Water Qual\ty 
Control Board, and the California Department of Health Services) which 
regu lates the use, storage, release or disposal of any Hazardous Material. 

21. Attorneys' Fees. If either Party flies any action or brings any proceedings against 
the other arising out of this Agreement, the prevai ling party shall be entitled to recover, in 
addition to Its costs of suit and damages, reasonable attorneys' fees to be fixed by the 
court. The "prevail ing party" shal l be the Party who Is entitled to recover lts costs of suit, 
whether or not suit proceeds to final judgment. No sum for attorneys' fees shall be rounted 
In calculating the amount of a judgment for purposes of determining whether a Party is 
entitled to Its costs or attorneys' fees. 

22. Waiver. The wa iver by either Party of any breach of any term, covenant, or 
condition herein contai ned shall not be deemed to be a waiver of such term, covenant, 
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condition , or any subsequen t breach of the same or any other term, covenant, or condition 
herein contained . 

23. Successors and Ass ig ns . This Agreement shall be binding upon and inure to the 
benefit of the Parties hereto and their respective heirs, legal representatives, successors, 
and assigns. 

24. Counterparts . This Agreement and all amendments and supplements to it may be 
executed in counterparts, and all counterparts together sha ll be constru ed as one 
document. 

25. Captions. The captions contained In this Agreement are for convenience only and 
shal l not In any way affect the meaning or interpretation hereof nor serve as evidence of the 
interpretation hereof, or of the intention of the Parties hereto . 

26. Severability . Should any provision of this Ag reement be determi ned to be invalid, 
illegal or unenforceable in any respect , such provision sha ll be severed and the remaining 
provisions shall continue as valid, legal and enforcea ble. 

27. Incorporation of Recita ls and Exhibits. The Recitals and each Exhibit attached 
hereto are hereby incorporated herein by reference. 

ACCEPTED AND AGREED on the date indicated below: 

OAKLAND UNIFIED SCHOOL DISTRICT 

Edgar Ra kestraw, Jr., Secretary , Board of Education 

EMERY UNIFIED SCHOOL DISTRICT 

~~£J~ 
ffv: 
Its: 

APPROVED AS TO FORM 
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Exhibit "An 
Description of School Site 

The School Site that is being leased to EUSD is the following and as Indicated on the 
attached Si t e maps: 

Site: Santa Fe Elementary School 
915 54th Street 
Oakl and, California 94608 

[ATTACH SITES MAP OR AERIAL OR DRAWINGS AND SPECIFICALLY INDICATE SCHOOL 
SITE.) 
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EXHIBIT "B" 

Description of EUSD's Activities 

EUSD wil l conduct programs and activi ties consisten t with Its public school district functions 
and operat ions. 

EUSD acknowledges that it hopes to, and will make good faith efforts to, offer adult 
education classes on the School Site. This will Involve making space available to our 
educational partner, Berkeley City College, to provide Communi ty Col lege courses at the 
site. 

EUSD will also provide space at the site for the YMCA of the Central Bay Area Head Start 
program which will continue their existi ng partnership work with EUSD. 



EXHIBIT "C" 

Integrated Pest Management Program (Administrative Regulation 3514.2) 

OAKLAND UNIFJED SCHOOL DISTRlCT 
Administrative Regulation 

AR 3514.2 
Business and Nonlnstructional Operations 

Integrated Pest Management 

The Superintendent or Deputy Superin tendent of Business Services shall develop and implement an Integrated pest 
management program that incorpor!ltes effective least toxic pest management pr11ctices, 

Integrated pest management Is a strategy that focuses on long-term prevention or suppression of pest problems 
through a combln11tion of techniques such as monitoring for pest presence and establlshlng treatment threshold 
levels, using nonchemlcal practices to make the habitat less conducive to pest development, Improving sanitation, 
and employing mechanical and physical controls. (Food and Agricultural Code 13181) 

Procedures 

In the control and/or m11nagement of pests at district facilities, the Superintendent or Deputy Superintendent of 
Business Services shall : 

1. Carefully monitor and identify the pest and the site of infestation, Strategies for managing the pest shall be 
influenced by the pest species and whether that species poses a threat to people, property or the environment. 

2. Consider a full ranQe of possible alternatives. Such alternatives Include not taking any actlon or controlling the 
pest by physical, mechanical, chemical, cultural or biological means. 

3. Select nonchemlcal pest management methods over chemlcal methods, whenever they are effectlw to provide 
the desired rontrol. Co5t or staffing considerations alone wlll not be adequate justlflcatlon for use of chemica l 
control agents . 

4 , Use the least toxic material when It Is determined that e chemical method of pest manegernent must be used. 
The least toxic material shall be chosen and applied In accordance wit h law. 

5. Limit pesticide purchases to amounts needed for the year. Pesticides shall be stored at a secure location that 
is not accessible to students and unauthorized staff, and they shall be stored and dlspose<l of In accordance with 
state regulatlons and label directions registered wi th the Environmenta l Protection Agency. 

(cf. 3514.1 - Haz.ardous Substances) 

6 . Ensure that persons applying pes ticides follow label precautions and are trained In the pr inciples and practices 
of Integrated pest management. 

(cf. 4231 - St11ff Development) 

Notification 

The Superintendent or Deputy Superintendent of Business Services shall annually notify staff and 
parents/guardians of studen~ enrolled at a school site, in writing, regarding pesticide products expected to be 
applied at the school facility In the upcoming year. The notification shell Include at least the followlng : (Education 
Code 17612) 

1. The Internet address used to access lnfi:>rmation on pesticides end pestldde use reduction developed by the 
Department of Pesticide Regulation pursuant to Food and Ag ri cultural Code 13184. 

2. The name of each pestlclde product expected to be applied In the upco ming year and the active ingredlent(s) 
in it. 

3. An opportunity for Interested persons to register to receive notification of Individual pesticide application at the 
school site. The Superintendent or Deputy Superlnl-endent of Business Services shall notify such registered 
persons of lndlvldua l pesticide applications at le.ast 72 hours prior to the application. 
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4 . Other Information deemed necessary by the Superintendent or Deputy Superintendent~ Business Services. 

(cf. 4112 .9/4212.9/431 2.9 - Employee Notifications) 
(cf . 5145.6 - Parental Notifications) 

lf a pestklde product not included in the annual notification Is subsequently intended for use at the school site, the 
Superintendent or Deputy Superintendent of Business Services shall provide written notification of its Intended use 
to staff and parents/ guardians of students enrolled at the school, at least 72 hours prior to the application. 
(Education Code l 7612) 

Posting of Warning Signs 

The Superintendent or Deputy Superintendent of Business Services shall post a warning sign at each area of the 
school site where pesticides wfll be applied, at least 24 hours prior to the appl ation and until 72 hours after the 
application. The warning sign shall display the followlng : (Educ3tJon Code 17612) 

1. The term "Warn ing/Pestlclde Treated Area" 

2. The product name, manufacturer's name, and the Environmental Protection Agency's product registration 
number 

3. Intended areas and dates of application 

4. Reason for the pesticide application 

Notification During Emergency Conditions 

Whenevl!f' the Superintendent or Deputy Superintendent of Business Services deems that the \mmedlate use of a 
pesticide is necessary to protect the health and safety of students, ruff, or other persons, or the school site, 
he/she shall make every effort to provide the required notifications prior to the ap plica tion of a pesticide. In such a 
case, the wa rning sign shall be posted Immediately upon appllcatlon and shall remarn posted until 72 hours after 
the applicat ion. (Education 
Code 17609, 17612) 

(cf. 3514 -Environm ental Safety) 

Records 

Each school site shall maintain records of all pesticide use at lne schoo l for four years, and shall make the 
information available to t he public, upon request, In accordance with the ca llfornll!I Pub llc Records f.ct . Such 
records may be maintained by retain ing a copy of the warn ing sign posted for each pe.stlclde application with a 
record fng of the amount of the pesticide used. (Education Code 17611) 

(ct. 3580 - District Records) 

Legal Reference: 
EDUCATION CODE 
17608-17613 Healthy Schools Act of :2000 
17366 Legislative Intent (fitness of buildings for occupa rcy) 
48980 .3 Notification of pesticides 
FOOD AND AGRlCUL TURAL CODE 
11401-124-08 Pest control operations and agricultural chemicals 
13180-13188 Healthy Schools Act of 2000 
GOVERNMENT CODE 
3 543.2 Scope of representation; right to negotiate safety conditions 
6250-6277 California Public Records Act 
CODE OF REGULATIONS, TTTl.E 8 
340-340.3 Employer's obligation to provide safety Tnformation 
5142 Heating, ven tilating and air condltlonlng systems; minimum vent ilation 
5143 Mechanical ventilating systems; inspection and maintenance 
UNITED STATES CODE, TITI.£ 7 
136-t36y Insectfcide, Fungicide and Rodentclde Act 
CODE OF FEDERAL REGUlATIONS, TITLE 40 
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763.93 Management plans 
763 .94 Record keeping 

M,rnagement Resources: 
COE PUBLICATIONS 
Indoor Air Quality, A Guide for Educators, 1995 
U.S. ENVIRONMENTAL PROTECTION AGENCY 
Pest Control In the School Environment : Adopting Integrated Pest Management, 1993 
WEB SITES 
COE : http//www.cde. c: a.gov 
Call(ornla Department of Pesticide Regulation: http://www .cd pr.ca .gov 
U.S. EPA: http//www .ep~ .gov 

8/ 25/04 
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