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LEGISLATIVE FILE 
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Enactment No. / /- !J4?/o 
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By J 

TO: Board of Education 

FROM: Anthony Smith, Superintendent 
Timothy White, Assistant Superintendent for Facilities Planning & 
Management 

SUBJECT: APPROVAL, EXECUTION AND DELIVERY OF SITE 
LEASE AGREEMENT, FACILITIES LEASE AGREEMENT 
AND OTHER ACTS RELATING TO THE CONSTRUCTION OF 
THE DOWNTOWN EDUCATIONAL COMPLEX I PHASE I­
INCREMENT II, 1050 SECOND A VENUE, OAKLAND, CA 

ACTION REQUESTED: 
Approval by the Board of Education of the Lease Leaseback delivery of the Downtown 
Educational Complex I Phase I - Increment II Project, located at 1050 Second Ave., 
Oakland, CA 94607, through the approval of the Site Lease Agreement, Facilities Lease 
Agreement and related construction documents. 

BACKGROUND: 
Califomia Education Code section 17406 permits the governing board of a school 
district, without advertising for bids, to lease to any person, firm or corporation any real 
property owned by the District if the instrument by which such property is leased requires 
the lessee to construct on the leased premises, or provide for the construction thereon, a 
building or buildings for the use of the school district, during the term of the lease, and 
provides that title to the building(s), and underl ying real property, shall vest back in the 
school district at the expiration of the lease. This is known as the Lease-Leaseback 
method of construction delivery, and is an Office of Public School Construction (OPSC) 
approved method for the construction and modernization of California public schools. 

CURRENT CONSIDERATIONS: 
The Lease Leaseback Agreements before the Board of Education provide for TURNER 
CONSTRUCTION COMPANY, a California State Licensed Boar licensed general 
contractor, (Developer), to lease certain District property and construct the improvements 
to the Downtown Educational Complex I Phase I - Increment II Facility (Project) per the 
Division of State Architect approved design documents at a predetermined agreed upon 
price, and lease back the Project to the District. The final Guaranteed Project Cost 
(GPC), per provisions in the Education Code, will be established at the time the final 
construction bids have been determined and reviewed by District staff and the District 's 
Facilities Department consulting teams. The District will make tenant improvement 
payments (TI Payments) to the Developer during the Project's construction phase 
pursuant to the Facilities Lease, and once the District has made all the Tl Payments to 
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satisfy the entire agreed upon GPC, the Site Lease and Facilities Lease shall terminate, 
and title to the Project shall vest once again with the District, free of any further 
encumbrances. 

FISCAL IMPACT: 

$36,200,000.00; the Final Guaranteed Project Cost; Measure B Capital Funds 

RECOMMENDATION: 
Recommend that the Board of Education approve and execute the Site Lease Agreement 
and the Facilities Lease Agreement. 

ATTACHMENT(s): 
SITE LEASE AGREEMENT; FACILITIES LEASE AGREEMENT 



RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 

Oakland Unified School District 
Department of Facilities Planning and Management 
955 High Street 
Oakland , CA 94601 
Attention: Timothy White, 
Assistant Superintendent 

WITH A COPY TO: 

Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland , CA 94607 

This document is recorded for the benefit of 
Oakland Unified School District, and 
recording fee(s) are exempt under 
Government Code section 6103. 

SITE LEASE 

For all or a portion of the following Site : 

Downtown Educational Complex I Phase I - Increm ent II 
1050 Second Ave., Oakland , CA 94607 

By and between 

Oakland Unified School District 
1025 2nd Avenue 
Oakland, CA 94606- 2212 

And 

Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland , CA 94607 

Dated as of March 23 , 2011 
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SITE LEASE 

This site lease ("S ite Lease" ), dated as of March 23, 2011 (" Effective Date"), is made and 
entered into by and between Turner Construct ion Company, Inc. (" Developer"), a California 
company duly organized and existing under the laws of the State of California, as sublessor, 
and Oakland Unified School District, a school district duly organized and validly existing 
under the laws of the State of California , as sublessee (" District" ) (together, the "Parties" ). 

WHEREAS, t he District currently owns a parce l of land located at 1050 Second Ave., 
Oakland, CA 94607, as more particularly described in "Exhibit A" attached hereto and 
incorporated he rein by this reference ("School Site"); and 

WHEREAS, the District desires to provide for the construction of certain work to be 
performed on portions of the School Site. That work will include the construction of new 
classroom fac ilities for students liv ing in the Oakland Unified School District ("Project"); and 

WHEREAS, the District desires to have t he construction of t he Project completed and to 
lease it back, as more particularly described in t he facilities lease between the Parties dated 
as of the Effective Date whereby the Developer agrees to lease the Project Site back to the 
District and perform the work of the Project ("Facilities Lease") , which Facilities Lease is 
incorporated herein by this reference ; and 

WHEREAS, the District determines that a portion of the School Site is adequate to 
accommodate the Project, as more particu larly described in Exhibit "B" ("Project Site") 
attached hereto and incorporated herein by this reference; and 

WHEREAS, the Board of Education of t he District (" Board " ) has determined that it is in 
the best interests of the District and for the common benefit of the citizens residing in the 
District to construct the Project by leasing the Project Site to Developer and by immediately 
entering into the Facil ities Lease under which the District will lease back the Project from 
Developer; and 

WHEREAS, the District further determ ines that it has entered into this Site Lease and 
the Facilities Lease pursuant to Education Code Section 17406 as the best available and 
most expeditious means for the District to satisfy its substantial need for the facilities to be 
provided by the Project and to accommodate and educate District students; and 

WHEREAS, the District is authorized under Education Code section 17406 to lease the 
Project Site to Developer and to have Developer develop and cause the construct ion of the 
Project thereon and lease the Project Site back to the District by means of the Facilities 
Lease, and the Board has duly authorized the execution and delivery of this Site Lease in 
order to effectuate the foregoing , based upon a finding that it is in the best interest of the 
District to do so; and 

WHEREAS, Developer as lessee is authorized and competent to lease the Project Site 
f rom District and to develop and cause the construction of the Project on the Project Site, 
and has duly authorized the execution and delivery of this Site Lease; and 

WHEREAS, the Parties have performed al l acts, conditions and things required by law to 
exist, to have happened, and to have been performed prior to and in connection with the 
execution and entering into this Site Lease, and those conditions precedent do exist, have 
happened, and have been performed in reg ular and due time, form, and manner as required 
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by law, and the Parties hereto are now duly authorized to execute and enter into this Site 
Lease; 

NOW, THEREFORE, in consideration of the promises and of the mutual agreements and 
covenants contained herein, and other valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the Parties hereto do hereby agree as follows: 

1. Definitions. Unless the context clearly otherwise requires, all words and phrases 
defined in the Facilities Lease shall have the same meaning in this Site Lease. 

2. Exhibits. The following Exhibits are attached to and by reference incorporated and 
made a part of this Site Lease. 

2.1. Exhibit "A": Description of School Site 

2.2. Exhibit "B": Description of Project Site 

3. Lease of the Project Site. The District hereby leases to the Developer, and the 
Developer hereby leases from the District the Project Site, subject only to Permitted 
Encumbrances, in accordance with the provisions of this Site Lease, to have and to hold 
for the term of this Site Lease. This Site Lease shall only take effect if the Facilities 
Lease is executed by the District and Developer within three (3) days of execution of this 
Site Lease. 

4. Leaseback of the Project Site. The Parties agree that the Project Site will be leased 
back to the District pursuant to the Faci lities Lease for the term thereof. 

5. Term . The term of this Site Lease shall commence as of the Effective Date and shall 
terminate on the last day of the Term of the Facilities Lease, provided the District has 
paid to the Developer, or its assignee, all payments which may be due under the 
Facil ities Lease, and provided this Site Lease has not been terminated pursuant to the 
termination provisions of the Facilities Lease. 

6. Payment. In consideration for the lease of the Project Site by the District to the 
Developer and for other good and valuable consideration, the Developer shall pay One 
Dollar ($1.00) to the District upon execution of this Site Lease. 

7. Termination 

7.1. Termination Upon Purchase of Project. If the District exercises its option to 
purchase the Project pursuant to the Facilities Lease, then this Site Lease shall terminate 
concurrently with the District's buy out and termination of the Facilities Lease. 

7.2. Termination Due to Default by Developer. If Developer defaults pursuant to 
the provision(s) of the Facilities Lease and the District terminates the Facilities Lease 
pursuant to the Facilities Lease provision(s) allowing termination, then the Developer 
shall be deemed to be in default of this Site Lease and this Site Lease shall also 
terminate at the same time as the Facilities Lease. 

7.3. Termination Due to Default by District. If District defaults pursuant to the 
provision(s) of the Facilities Lease, the Developer, or its assignee, will have the right, for 
the then remaining term of this Site Lease, to: 
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7.3.1. Take possession of the Project Site; 

7 .3.2. If it deems it appropriate, cause appraisal of the Project Site and a study of 
the then reasonable uses thereof; and 

7.3.3. Relet the Project Site. 

8. Title to School Site. During the term of this Site Lease, the District shall hold fee title 
to the School Site, including the Project Site, and nothing in this Site Lease or the 
Facilities Lease shall change, in any way, the District's ownership interest in the School 
Site. 

9. Improvements. Title to all improvements made on the Project Site during the term 
hereof shall be held, vest and transfer pursuant to the terms of the Facilities Lease. 

10.No Merger. The leaseback of the Project Site by the Developer to the District pursuant 
to the Facilities Lease shall not effect or result in a merger of the estates of the District 
in the Project Site, and the Developer shall continue to have a leasehold estate in the 
Project Site pursuant to this Site Lease throughout the term hereof. 

11.Right of Entry. The District reserves the right for any of its duly authorized 
representatives to enter upon the Project Site at any reasonable time to inspect the 
same, provided the District follows all safety precautions required by the Developer. 

12.Quiet Enjoyment. Subject to any rights the District may have under the Facilities Lease 
(in the absence of an Event of Default) to possession and enjoyment of the Project Site, 
the District hereby covenants and agrees that it will not take any action to prevent the 
Developer from having quiet and peaceable possession and enjoyment of the Project 
Site during the term hereof and will, at the request of the Developer, to the extent that 
it may lawfully do so, join in any legal action in which the Developer asserts its right to 
such possession and enjoyment. 

13.Waste. The Developer agrees that at all times that it is in possession of the Project 
Site, it will not commit, suffer or permit any construction waste on the Project Site, and 
that it will not willfully or knowingly use or permit the use of the Project Site for any 
illegal purpose or act. 

14.Further Assurances and Corrective Instruments. The Parties shall, from time to 
time, execute, acknowledge and deliver, or cause to be executed, acknowledged and 
delivered, such supplements hereto and such further instruments as may reasonably be 
required for correcting any inadequate or incorrect description of the Project Site hereby 
leased or intended so to be or for carrying out the expressed intention of this Site Lease 
and the Facilities Lease. 

15.Representations of the District. The District represents, covenants and warrants to 
the Developer as follows: 

15.1. Due Organization and Existence. The District is a school district, duly 
organized and existing under the Constitution and laws of the State of California. 

15.2. Authorization. The District has the full power and authority to enter into, to 
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execute and to deliver this Site Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Site Lease. 

15.3. No Violations. To the best of the District's actual knowledge, neither the 
execution and delivery of this Site Lease nor the Facilities Lease, nor the fulfillment of or 
compliance with the terms and conditions hereof or thereof, nor the consummation of 
the transactions contemplated hereby or thereby, conflicts with or results in a breach of 
the terms, conditions or provisions of any restriction or any agreement or instrument to 
which the District is now a party or by which the District is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of any lien, 
charge or encumbrance whatsoever upon any of the property or assets of the District, or 
upon the Project Site, except Permitted Encumbrances. 

15.4. CEQA Compliance. The District has complied with all requirements imposed 
upon it by the California Environmental Quality Act (Public Resource Code Section 21000 
et seq. ("CEQA") in connection with the Project, and no further environmental review of 
the project is necessary pursuant to CEQA before the construction of the Project may 
commence. 

15.5. No Litigation. To the best of the District's actual knowledge, there is no 
pending or, to the knowledge of District, threatened action or proceeding before any 
court or federal, state, municipal, or other government authority or administrative 
agency which will materially adversely affect the ability of District to perform its 
obligations under this Site Lease. 

15.6. Condemnation Proceedings. 

15.6.1. District covenants and agrees, but only to the extent that it may lawfully do 
so, that so long as this Site Lease remains in effect, the District will not seek to 
exercise the power of eminent domain with respect to the Project so as to cause a 
full or partial termination of this Site Lease and the Facilities Lease. 

15.6.2. If for any reason the forego ing covenant is determined to be unenforceable or 
in some way invalid, or if District should fail or refuse to abide by such covenant, 
then, to the extent they may lawfully do so, the Parties agree that the financial 
interest of Developer shall be as indicated in the Facilities Lease. 

15.7. Use and Zoning. To the best of the District's actual knowledge, the Project Site 
is properly zoned for its intended purpose and the use or activities contemplated by this 
Site Lease will not conflict with local, state or federal law. 

15.8. Taxes. To the best of the District's actual knowledge, all taxes and assessments 
are pa id current and such taxes and assessments will continue to be paid to the extent 
that the Dist rict is not exempt. 

15.9. Hazardous Materials. District is not currently aware of any contamination to 
the Project Site by Hazardous Materials. If District becomes aware of any act or 
circumstance wh ich would change or render this representation incorrect, in whole or in 
part, District will give immediate written notice of such changed fact or circumstance to 
Developer. 

16.Representations of the Developer. The Developer represents, covenants and 
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warrants to the District as follows : 

16.1. Due Organization and Existence. The Developer is a corporation licensed to 
provide such services in the state of California, has power to enter into this Site Lease 
and the Facilities Lease; is possessed of full power to lease, leaseback, and hold real and 
personal property and has duly authorized the execution and delivery of all of the 
aforesaid agreements. 

16.2. Authorization. The Developer has the full power and authority to enter into, to 
execute and to deliver this Site Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Site Lease. 

16.3. No Violations. Neither the execution and delivery of this Site Lease or the 
Facilities Lease, nor the fulfillment of or compliance with the terms and conditions hereof 
or thereof, nor the consummation of the transactions contemplated hereby or thereby, 
confl icts with or results in a breach of the terms, conditions or provisions of any 
restriction or any agreement or instrument to which the Developer is now a party or by 
which the Developer is bound, or constitutes a default under any of the foregoing, or 
results in the creation or imposition of any lien, charge or encumbrance whatsoever 
upon any of the property or assets of the Developer, or upon the Project Site, except for 
Permitted Encumbrances . 

16.4. No Bankruptcy. Developer is not now nor has it ever been in bankruptcy or 
receivership. 

16.5. No Litigation. There is no pending or, to the knowledge of Developer, 
threatened action or proceeding before any court or administrative agency which will 
materially adversely affect the ability of Developer to perform its obligations under this 
Site Lease or the Facilities Lease. 

17.Insurance and Indemnity. The Developer and the District shall comply with the 
insurance requirements and the indemnity requirements as indicated in the Facilities 
Lease. 

18.Assignment and Subleasing. This Site Lease may be assigned and/or the Project Site 
subleased, as a whole or in part, by the Developer only upon the prior written consent of 
the District to such assignment or sublease, which shall not be unreasonably withheld. 

19.Restrictions on District. The District agrees that it will not mortgage, sell, encumber, 
assign, transfer or convey the Project Site or any portion thereof during the term of this 
Site Lease in any way that would interfere with or diminish Developer's interests 
indicated in this Site Lease. 

20.Liens and Further Encumbrances. Developer agrees to keep the Project Site and 
every part thereof free and clear of any and all encumbrances and/or liens, including 
without limitation, pledges, charges, encumbrances, claims, mechanic liens and/or other 
liens for or arising out of or in connection with work or labor done, services performed, 
or materials or appliances used or furn ished for or in connection with the Project Site or 
the Project. Pursuant to the Facilities Lease, Developer further agrees to pay promptly 
and fully and discharge any and all cla ims on which any encumbrance and/or lien may or 
could be based, and to save and hold District free and harmless from any and all such 
liens, mortgages, and claims of liens and suits or other proceedings pertaining thereto. 
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This subsection does not apply to Permitted Encumbrances. 

21.Notices. All notices, certificates or other communications hereunder shall be sufficiently 
given and shall be deemed to have been received five (5) days after deposit in the 
United States mail in registered or certified form with postage fully prepaid or one (1) 
business day after deposit with an overnight delivery service with proof of actual 
delivery: 

If to District: 

Oakland Unified School District 
Depart ment of Facilities Plann ing and 
Management 
955 High Street 
Oakland, CA 94601 
Attention: Tadashi Nakadegawa, 
Facilities Director 
Telephone: (510) 879-2962 
Tadashi.nakadegawa@ousd.k12.ca.us 

If to Developer: 

Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland, CA 94607 
Attention: Kavinder Singh 
Vice President and General Manager 
Telephone: (510) 267-8100 
ksinqh@tcco.com 

With a copy to: 

Tyran Shivers 
Turner Construction 
Project Manager 
1111 Broadway, Suite 2100 
Telephone : (510) 267-8100 
tsh ivers@tcco.com 

The Developer and the District, by notice given hereunder, may designate different 
addresses to which subsequent notices, certificates or other communications will be sent. 

22.Binding Effect. This Site Lease shall inure to the benefit of and shall be binding upon 
the Developer and the District and thei r respective successors and assigns. 

23.No Additional Waiver Implied by One Waiver. In the event any agreement 
contained in this Site Lease should be breached by either party and thereafter waived by 
the other party, such waiver shall be limited to the particular breach so waived and shall 
not be deemed to waive future compliance with any term hereof or any other breach 
hereunder. 

24.Severability. In the event any prov1s1on of this Site Lease shall be held invalid or 
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof, unless elimination of such invalid 
provision materially alters the rights and obligations embodied in this Site Lease or the 
Facilities Lease. 

2S.Amendments, Changes and Modifications. Except as to the termination rights of 
both Parties as indicated in the Facilities Lease, this Site Lease may not be amended, 
changed, mod ified, altered or terminated without the written agreement of both Parties 
hereto . 

Site Lease: Downtown Educational Complex f Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 

OUSD and Turner Construction Company 
Page 7 



26.0bligations Absolute. The Developer agrees that the obligations of the Developer are 
absolute and unconditional and not subj ect to any charges or setoffs against the District 
whatsoever. 

27.Execution in Counterparts. This Site Lease may be executed in several counterparts, 
each of which shall be an original and all of which shall constitute one and the same 
instrument. 

28.Developer and District Representatives. Whenever under the provisions of this Site 
Lease approval by the Developer or the District is required, or the Developer or the 
District is required to take some action at the request of the other, such approval or 
such request shall be given for the Developer by the Developer Representative and for 
the District by the District Representat ive, and any party hereto shall be authorized to 
rely upon any such approval or request. 

29.Applicable Law. This Site Lease shall be governed by and construed in accordance 
with the laws of the State of Californ ia, and venued in Alameda County, the County 
within which the School Site is located. 

30.Attorney's Fees. If either party brings an action or proceeding involving the School 
Site or to enforce the terms of this Site Lease or to declare rights hereunder, each party 
shall bear the cost of its own attorneys ' fees . 

31.Captions. The captions or headings in this Site Lease are for convenience only and in 
no way define, limit or describe the scope or intent of any provisions or sections of this 
Site Lease. 

32.Prior Agreements. This Site Lease and the corresponding Facilities Lease collectively 
contain all of the agreements of the Parties hereto with respect to any matter covered or 
mentioned in this Site Lease and no pri or agreements or understanding pertaining to 
any such matter shall be effective for any purpose. 

33.Further Assurances. Parties shall promptly execute and deliver all documents and 
instruments reasonably requested to give effect to the provisions of this Site Lease. 

34.Recitals Incorporated. The Recitals set forth at the beginning of this Site Lease are 
hereby incorporated into its terms and provisions by this reference. 

3S.Time of the Essence. Time is of the essence with respect to each of the terms, 
covenants, and conditions of this Site Lease. 

36.Force Majeure. A party shall be excused for damage to the property and from the 
performance of any obligation imposed in this Site Lease and the exhibits hereto for any 
period and to the extent that a party is prevented from performing such obligation, in 
whole or in part, as a result of delays caused by the other party or third parties, a 
governmental agency or entity, an act of God, war, terrorism, civil disturbance, forces of 
nature, fire, flood, earthquake, strikes or lockouts, and such non performance or 
damage to the property will not be a default hereunder or a grounds for termination of 
this Site Lease. 

37.Interpretation. None of the Parties hereto, nor their respective counsel, shall be 
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deemed the drafters of this Site Lease or the Facilities Lease for purposes of construing 
the provisions of each. The language in all parts of this Site Lease shall in all cases be 
construed according to its fair meaning, not strictly for or against any of the Parties 
hereto. 

IN WITNESS WHEREOF, the Parties have caused this Site Lease to be executed by their 
respective officers who are duly authorized , as of the Effective Date. 

ACCEPTED AND AGREED on the date indicated below: 

OAKLAND UNIFIED SCHOOL DISTRICT 

Edgar Rakestraw, Jr., Secretary, Board of Education 

TURNER CONSTRUCTION COMPANY 

Its: Vice President and General Manager 

f/s)totr 
Date 

Date 

CERTIFIED: 

E~' ~'"~ <f(s/l I 
Board of Education 

3 !~tjJ. O(/ 
Date 

File ID Number: I)- o~UJ 
Introduction Date: .3 J5 -I~ 
Enactment Number : ! __:- D ~{) 
Ena c;~nt Date : 3~ d J ..... /1 
By: (7} CJ-
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STATE OF CALIFORNIA ) 
) ss. 

COUNTY OF __ A____::_L_,_A'-'-M'--'-'=E=l:>_,.A'----'-_____ ) 

·-n.-
On .i"v\A ,tcH 15 - , 20 11_, before me, the undersigned notary 
public, persona lly appeared _ K'-'-'--A'-!v--"I..J= b==-=2!1"--"--- s=--:...!., rJ= G'--'tt'--L-______________ _ 
_ , 

] personally known to me; OR 
/ ] proved to me on the basis of satisfactory evidence; 

to be the person(.e0 whose whole name{)0 is/are subscribed to the within instrument and 
acknow ledged to me that he/s~.s/-t-l:ley executed the same in his/MJ:ft-Aei-r authorized 
capacity(fe5), and that by his/AGJ:/-t-t:lei-r signature (-s) on the instrument th~G.person(-9"] , or the 
entity upon behalf of which t he person (&) acted , executed the instrume"nt. 

I certify under PENALTY OF PERJURY under t he laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official sea l. 

LJ&LJ !dL 
Signa 'ure of Ndtary 
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STATE OF CALIFORNIA 

couNTY oF B I aYl'\ e d a 

) 
) ss . 
) 

On a(' c; I 5 , 20 lL before me, the undersigned notary 
public, personally appeared _---->.,G,..<...::;.qL..Jc'-----'' 1-' _ _,Yf-c.=-...e....=--------------------

1 t _, 

t( ] personally known to me; OR 
X ] proved to me on the basis of satisfactory evidence; 

to be the person(s) whose whole name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature of Notary 

STATE OF CALIFORNIA 

COUNTY OF ft) a \IV\~o{ ;;; 
55. 

Q 
CAROL ANN ROBIDEAU 

commissiOn # 1760929 
j Notary Public · California I 

Alameda County • 

L 0 0. 0 .=£T:=et5l1~fU .I 

On ft p ( l { 5" , 20 U, before me, the undersigned notary 
public, personally appeared __ £""""-'d"'--=tjP..._._r___J_B~Q'-'-) \_.._e..=-.,'S"'----'--+r-~t):.-~LV~~) ---"9-'~~=--'-.,----'''-----------
_, 

[ X ] personally known to me; OR 
[ :X: ] proved to me on the basis of satisfactory evidence; 

to be the person(s) whose whole name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted , executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Cluw-e~~ 
Signature of Notary 
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EXHIBIT "A" 

DESCRIPTION OF SCHOOL SITE 

[to be added] 

Attached is the Description for: 

Downtown Educational Complex 
1050 Second Ave. , Oakland , CA 94607 
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EXHIBIT " B" 

DESCRIPTION OF PROJECT SITE 

[to be added] 

Attached is the Description for portion of the School Site that is subject to this Site 
Lease and upon which Developer will construct the Project: 
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RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 

Oakland Unified School District 
Department of Facilities Planning and Management 
955 High Street 
Oakland , CA 94601 
Attention: Timothy White, 
Assistant Superintendent 

WITH A COPY TO: 

Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland, CA 94607 

This document is recorded for the benefit of Oakland Unified School District, and 
recording fee(s) are exempt under Government Code section 6103. 

FACILITIES LEASE 

For all or a portion of the following Site: 

Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave. , Oakland, CA 94607 

By and between 

Oakland Unified School District 
1025 2nd Avenue 
Oakland, CA 94606-2212 

And 

Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland, CA 94607 

Dated as of March 23, 2011 
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FACILITIES LEASE 

This facilities lease ("Facilities Lease"), dated as of March 23, 201l(''Effective Date"), is 
made and entered into by and between Turner Construction Company, Inc., ("Developer"), 
a California Contractors State License Board, licensed general contracting company duly 
organized and existing under the laws of the State of California, as sublessor, and Oakland 
Unified School District, a school district duly organized and validly existing under the laws of 
the State of California, as sublessee ("District") (together, the "Parties"). 

RECITALS 

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land 
particularly described in Exhibit "A" ("School Site") attached hereto and incorporated 
herein by reference, and on which will be located a new multi-grade school complex; and 

WHEREAS, the District desires to provide for the construction of certain work to be 
performed on portions of the School Site. That work will include construction of the 
modernization of existing classrooms at the middle school for middle school students living 
in the Oakland Unified School District (''Project"); 

WHEREAS, the District has determined that a portion of the School Site is adequate to 
accommodate the Project, as more particularly described in Exhibit "B" (''Project Site") 
attached hereto and incorporated herein by reference; and 

WHEREAS, District and Developer have executed a site lease at the same time as this 
Facilities Lease whereby the District is leasing the Project Site to the Developer ("Site 
Lease"); and 

WHEREAS, Developer represents that it has the expertise and experience to perform 
the services set forth in this Facilities Lease; and 

WHEREAS, the District is authorized under Section 17406 of the Education Code of the 
State of California to lease the Project Site to Developer and to have Developer construct 
the Project on the Project Site and to lease back to the District the Project Site, and has 
duly authorized the execution and delivery of this Facilities Lease; and 

WHEREAS, Developer is authorized to lease the Project Site as lessee and to perform 
the construct the Project and to lease the Project and the Project Site back to the District, 
and has duly authorized the execution and delivery of this Facilities Lease; and 

WHEREAS, the Board of Education of the District (the "Board") has determined that it 
is in the best interests of the District and for the common benefit of the citizens residing in 
the District to construct the Project by leasing the Project Site to Developer and by 
simultaneously entering into this Facilities Lease under which the District will lease back the 
Project Site and the Project from Developer and if necessary, make Lease Payments; and 

WHEREAS, the Parties have performed all acts, conditions and things required by law to 
exist, to have happened and to have been performed precedent to and in connection with 
the execution and entering into of this Facilities Lease and all those conditions precedent do 
exist, have happened and have been performed in regular and due time, form and manner 
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as required by law, and the Parties hereto are now duly authorized to execute and enter 
into this Facilities Lease; and 

WHEREAS, the District further acknowledges and agrees that it has entered into the 
Site Lease and the Facilities Lease pursuant to Education Code Section 17406 as the best 
available and most expeditious means for the District to satisfy its substantial need for the 
facilities to be provided by the Project and to accommodate and educate District students 
and to utilize its facilities proceeds expeditiously. 

NOW, THEREFORE, in consideration of the above recitals and of the mutual covenants 
hereinafter contained, the Parties hereto do he reby agree as follows: 

1. Definitions. In addition to the terms and entities defined above or subsequent 
provisions defined herein, and unless the context otherwise requires, the terms defined in 
this section shall, for all purposes of this Facilities Lease, have the meanings herein 
specified. 

1.1 "Developer" or "Lessor" means Turner Construction Company, a licensed General 
Contractor, organized and existing under the laws of the State of California, and its successors 
and assigns. 

1.2 "Developer's Representative" means the Managing Member of Developer, or any 
person authorized to act on behalf of Developer under or with respect to this Facilities Lease. 

1.3 "Contract Documents" are defined in Exhibit D to this Facilities Lease. 

1.4 "District" or "Lessee" means the Oakland Unified School District, a school district 
duly organized and existing under the laws of the State of California . 

1.5 "District Representative" means the Superintendent of the District, or any other 
person authorized by the Governing Board of the District to act on behalf of the District under or 
with respect to this Facilities Lease. 

1.6 "Permitted Encumbrances" means, as of any particular time: 

1.6.1 Liens for general and valorem taxes and assessments, if any, not then 
delinquent, or which the District may permit to remain unpaid; 

1.6.2 The Project Site lease; 

1.6.3 This Facilities Lease, 

1.6.4 Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions which exist of record as of the 
date of this Facilities Lease. 

1.6.5 Easements, rights of way, mineral rights, drilling rights and other 
rights, reservations, covenants, conditions or restrictions established following the date of 
recordation of this Facilities Lease and to wh ich Developer and the District consent in writing 
which will not impair or impede the operation of the Project Site; and 
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2. Exhibits. The following Exhibits are attached to and by reference incorporated and 
made a part of this Facilities Lease: 

2.1 Exhibit A- Description Of The School Site: The descriptions of the real property 
constituting the School Site. 

2.2 Exhibit B- Description Of The Project Site: 

2.3 Exhibit C - Guaranteed Project Cost and Other Project Cost, Funding, and 
Payment Provisions: A detailed description of the Guaranteed Project Cost and the provisions 
related to the payment of that amount to the Developer. 

2.4 Exhibit D - General Construction Provisions: The provisions generally 
describing the Proj ect's construction. 

2.5 Exhibit E - Memorandum of Commencement Date: The Memorandum which 
will memorialize the commencement and expiration dates of the Term . 

2.6 Exhibit F- Construction Schedule 

2.7 Exhibit G- Schedule of Values 

3. Lease of Project and Project Site. 

3.1 Developer hereby leases the Project and the Project Site to the District, and the 
District hereby leases said Project and Project Site from Developer upon the terms and conditions 
set forth in this Facilities Lease for the purpose of constructing the Project. 

3.2 The leasing by Developer to the District of the Project Site shall not affect or result 
in a merger of the District's leasehold estate pursuant to this Facilities Lease and its fee estate as 
lessor under the Site Lease. Developer shall conti nue to have and hold a leasehold estate in the 
Project Site pursuant to the Site Lease throughout the term thereof and the term of this Facilities 
Lease. 

3.3 As to the Project Site, this Facil it ies Lease shall be deemed and constitute a 
sublease. 

4. Term. 

4.1 Facilities Lease is Legally Binding . This Facilities Lease is legally binding on the 
Parties upon execution by the Parties and the District Board's approval of this Facilities Lease. The 
Term of this Facilities Lease for the purposes of Dist rict 's obligation to make Lease Payments shall 
commence on the earlier of the following two (2) events ("Commencement Date" ) and shall 
terminate six (6) months after the Commencement Date (the "Term"): 

4.1.1 The date the District takes beneficial occupancy of the Project; or 

4 .1.2 The date when Developer delivers possession of the Project to District 
and when all improvements to be provided by Developer are determined by the District to 
be completed as set forth in Exhibit D to this Facilities Lease. 
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4.2 Memorandum of Commencement. After the District has taken beneficial 
occupancy of the Project, the Parties shall execute the Memorandum of Commencement Date 
attached hereto as Exhibit E to memorialize the commencement and expiration dates of the 
Term. Notwithstanding this Term, the Parties hereby acknowledge that each has obligations, 
duties, and rights under this Facilities Lease that exist upon execution of this Facilities Lease and 
prior to the beginning of the Term. 

4.3 Changes to Term. The Term may be extended or shortened upon the occurrence 
of the earliest of any of the following events, which shall constitute the end of the Term: 

4 .3.1 An Event of Default by District as defined herein and Developer's 
election to terminate this Facilities Lease as permitted herein, or 

4.3.2 An Event of Default by Developer as defined herein and District's 
election to terminate this Facilities Lease as permitted herein, or 

4.3.3 Consummation of the District's purchase option pursuant to the 
Guaranteed Project Cost and Other Project Cost, Funding, and Payment Provisions indicated 
in Exhibit C ("Guaranteed Project Cost Provisions" ) . 

4 .3.4 A third-party taking of the Project under Eminent Domain, only if the 
Term is ended as indicated more specifically herein. 

4.3.5 Damage or destruction of the Project, only if the Term is ended as 
ind icated more specifically herein. 

5. Payment. In considerat ion for the lease of the Project Site by the Developer back 
to the District and for other good and valuab le consideration, the District shall make all 
necessary payments pursuant to the Guaranteed Project Cost Provisions indicated in 
Exhibit C. 

6. Termination; Lease Terminable Only As Set Forth Herein. 

6.1 Except as otherwise expressly provided in this Facilities Lease, this Facilities Lease 
shall not terminate, nor shall District have any right to terminate this Facilities Lease or be entitled 
to the abatement of any all necessary payments pursuant to the Guaranteed Project Cost 
Provisions indicated in Exhibit C or any reduction thereof. The obligations hereunder of District 
shall not be otherwise affected by reason of any damage to or destruction of all or any part of the 
Project; the taking of the Project or any portion thereof by condemnation or otherwise; the 
prohibition, limitation or restriction of District's use of the Project; the interference with such use 
by any private person or Developer; the District's acquisition of the ownership of the Project 
(other than pursuant to an express provision of this Facilities Lease); any present or future law to 
the contrary notwithstanding. It is the intention of the Parties hereto that all necessary payments 
pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit C shall continue to be 
payable in all events, and the obligations of the District hereunder shall continue unaffected unless 
the requirement to pay or perform the same shall be terminated or modified pursuant to an 
express provision of th is Facilities Lease. 

6.2 Nothing contained herein shall be deemed a waiver by the District of any rights that 
it may have to bring a separate action with respect to any Event of Default by Developer 
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hereunder or under any other agreement to recover the costs and expenses associated with that 
action. The District covenants and agrees that it will remain obligated under this Facilities Lease 
in accordance with its terms. 

6.3 Following completion of the Project, that the District will not take any action to 
terminate, rescind or avoid this Facilities Lease, notwithstanding the bankruptcy, insolvency, 
reorganization, composition, readjustment, liquidation, dissolution, winding-up or other 
proceeding affecting Developer or any assignee of Developer in any such proceeding, and 
notwithstanding any action with respect to this Facilities Lease which may be taken by any trustee 
or receiver of Developer or of any assignee of Developer in any such proceeding or by any court in 
any such proceeding. Following completion of the Project, except as otherwise expressly provided 
in this Facilities Lease, District waives all rights now or hereafter conferred by law to quit, 
terminate or surrender this Facilities Lease or the Project or any part thereof. 

6.4 District acknowledges that Developer may assign an interest in some or all of the 
necessary payments pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit C to 
a lender in order to obtain financing for the cost of constructing the Project and that the lender 
may rely on the foregoing covenants and provisions in connection with such financing. 

6.5 The District in its sole discretion may terminate for convenience this Facilities Lease 
upon three (3) days written notice to the Developer. In case of a termination for convenience, the 
Developer shal l have no claims against the District except the actual portion of the Guaranteed 
Project Cost expended for labor, materials, and services performed that is unpaid and can be 
documented through timesheets, invoices, receipts, or otherwise. 

7. Title. 

7.1 During the Term of this Facilities Lease, the District shall hold fee title to the School 
Site, including the Project Site, and nothing in th is Facilities Lease or the Site Lease shall change, 
in any way, the District's ownership interest. 

7.2 During the Term of this Facilities Lease, Developer shall have a leasehold interest in 
the Project Site pursuant to the Site Lease . 

7.3 During the Term of this Facilities Lease, the Developer shall hold title to the Project 
improvements provided by Developer which comprise fixtures, repairs, replacements or 
modifications thereto. 

7.4 If the District exercises its Purchase Option pursuant the Guaranteed Project Cost 
Provisions indicated in Exhibit C or if District makes al l necessary payments under the Guaranteed 
Project Cost Provisions indicated in Exhibit C, all right, title and interest of Developer, its assigns 
and successors in interest in and to the Project and the Project Site shall be transferred to and 
vested in the District at the end of the Term. Title shall be transferred to and vested in the 
District hereunder without the necessity for any further instrument of transfer; provided, however, 
that Developer agrees to execute any instrument requested by District to memorialize the 
termination of this Facilities Lease and transfer of title to the Project. 

8. Quiet Enjoyment. Upon District's possession of the Project, Developer shall 
t hereafter provide the District with quiet use and enjoyment of the Project, and the District 
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shall during the Term peaceably and quietly have and hold and enjoy the Project, without 
suit, trouble or hindrance from Developer, except as otherwise may be set forth in this 
Facilities Lease. Developer will, at the request of the District and at Developer's cost, join in 
any legal action in which the District asserts its right to such possession and enjoyment to 
the extent Developer may lawfully do so. Notwithstanding the foregoing, Developer shall 
have the right to inspect the Project and the Project Site as provided herein. 

9. Representations of the District. The District represents, covenants and warrants 
to the Developer as follows: 

9.1 Due Organization and Existence. The District is a school district, duly organized 
and existing under the Constitution and laws of the State of California. 

9.2 Authorization. The District has the full power and authority to enter into, to 
execute and to deliver this Facilities Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

9.3 No Violations. Neither the execution and delivery of this Facilities Lease nor the 
Site Lease, nor the fulfillment of or compliance with the terms and conditions hereof or thereof, 
nor the consummation of the transactions contemplated hereby or thereby, conflicts with or 
results in a breach of the terms, conditions or prov isions of any restriction or any agreement or 
instrument to which the District is now a party or by which the District is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of any lien, charge or 
encumbrance whatsoever upon any of the property or assets of the District, or upon the Project 
Site, except Permitted Encumbrances 

9.4 CEQA Compliance. The District has complied with all requirements imposed upon 
it by the California Environmental Quality Act (Public Resource Code Section 21000 et seq. 
(" CEQA") in connection with the Project, and no further environmental review of the project is 
necessary pursuant to CEQA before the construction of the Project may commence. 

9.5 No Litigation. Except for a validation action related to this transaction that the 
District may file, there is no pending or, to the knowledge of District, threatened action or 
proceeding before any court or federal, state, municipal, or other government authority or 
administrative agency which will materially adversely affect the ability of District to perform its 
obligations under this Facilities Lease. 

9.6 Condemnation Proceedings. 

9.6.1 District covenants and agrees, but only to the extent that it may 
lawfully do so, that so long as this Facilities Lease remains in effect, the District will not 
seek to exercise the power of eminent domain with respect to the Project so as to cause a 
full or partial termination of this Facilities Lease. 

9.6.2 If for any reason the foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or refuse to abide by such 
covenant, then, to the extent it may lawfully do so, District agrees that the financial interest 
of Developer shall be as indicated in Section 6.1 of this Facilities Lease. 

10. Representations of the Developer. The Developer represents, covenants and 
warrants to the District as follows: 
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10.1 Due Organization and Existence. The Developer is a licensed to provide such 
services in the state of California, duly organized and existing under the laws of the State of 
California , has the power to enter into this Facilities Lease and the Site Lease; is possessed of full 
power to lease, lease back, and hold real and persona l property and has duly authorized the 
execution and delivery of all of the aforesa id agreements . 

10.2 Authorization. Developer has the full power and authority to enter into, to 
execute and to deliver this Facilities Lease, and to perform all of its duties and obligations 
hereunder, and has duly authorized the execution of this Facilities Lease. 

10.3 No Violations. Neither the execution and delivery of this Facilities Lease and the 
Site Lease, nor the fulfillment of or compliance with the terms and conditions hereof or thereof, 
nor the consummation of the transactions contemplated hereby or thereby, conflicts with or 
results in a breach of the terms, conditions or provisions of any restriction or any agreement or 
instrument to which Developer is now a party or by which Developer is bound, or constitutes a 
default under any of the foregoing, or results in the creation or imposition of any lien, charge or 
encumbrance whatsoever upon any of the property or assets of Developer, or upon the Project 
Site, except Permitted Encumbrances. 

10.4 No Bankruptcy. Developer is not now nor has it ever been in bankruptcy or 
receivership. 

10.5 No Litigation. There is no pending or, to the knowledge of Developer, threatened 
action or proceeding before any court or administrative agency which will materially adversely 
affect the ability of Developer to perform its obligations under this Facilities Lease. 

10.6 No Encumbrances. Developer shall not pledge any District payments of any kind, 
related to the Site Lease, this Facilities Lease, or in any way derived from the Project Site, and 
shall not mortgage or encumber the Project Site, except as may be specifically permitted pursuant 
to the provisions of this Facilities Lease related to Developer's financing the construction of the 
project. 

10.7 Continued Existence. Developer shall not voluntarily commence any act intended 
to dissolve or terminate the legal existence of Developer, at or before the latest of the following: 

10.7.1 Eighteen (18) months fo ll owing completion of the Project, 

10.7.2 After dismissal and final resolution of any and all disputes between the 
Parties and/or any third -party claims related, in any way, to the Project, 

Developer shall give District sixt y (60) days written notice prior to dissolving 
or terminating the legal existence of Developer. 

11. Construction Of Project 

11.1 Construction of Project. 

11.1.1 Performance of Work. Developer agrees to cause the Project to be 
constructed in accordance with the terms hereof and the Construction Provisions and the 
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Construction Provisions set forth in Exhibit D, including things reasonably inferable from 
the Construction Documents as being withi n the scope of the Project as necessary to 
produce the stated result even though no mention is made in the Contract Documents. 

11.1.2 Contract Time I Construction Schedule. It is hereby understood 
and agreed that assuming the District issues a Notice to Proceed on or before March 28, 
20 11, the Project shall be completed on or before 472 Calendar Days from issuance of 
Notice to Proceed. The time period between the Notice to Proceed and Completion 
("Completion" is defined as that point in time at which the District can use the facility for its 
intended use) sha ll be the total Contract time (" Contract Time"). The Project shall be 
performed pursuant to the construction schedule, attached hereto as Exhibit F 
("Construction Schedule"). The Construction Schedule must be approved by the District 
prior to execution of this Facilities Lease. 

11.1.3 Schedule of Values. The Developer has provided a schedule of 
values which is attached hereto as Exhibit G (" Schedule of Values" ). The Schedule of must 
be approved by the District prior to execution of this Facilities Lease. 

11.1.4 Liquidated Damages: Time is of the essence for all work Developer 
must perform to complete the Work and to construct the Project. It is hereby understood 
and agreed that it is and will be difficult and/or impossible to ascertain and determine the 
actual damage that the District will sustain in the event of and by reason of Developer's 
delay; therefore, Developer agrees that it shall pay to the District the sum of two thousand 
five hundred dollars ($2,000) per day as liquidated damages for each and every day's delay 
beyond the 472 Calendar Days duration. Liquidated Damages shall be the sole remedy for 
delay, capped at $350,000, and starts only upon failure to achieve Completion by July 12, 
2012. 

11.1.4.1 It is hereby understood and agreed that this amount is not a 
penalty. 

11.1.4.2 In the event any portion of the liquidated damages is not paid to 
the District, the District may deduct that amount from any money due or that may become due 
the Developer under this Facilities Lease. The District's right to assess liquidated damages is as 
indicated herein and in the Exhibit D. 

11.1.4.3 The time during which the Work is delayed for cause as 
hereinafter specified may extend the time of completion for a reasonable time as the District may 
grant. This provision does not exclude the recovery of damages for delay by either party under 
other provisions in the Facilities Lease 

11.1.5 Guaranteed Project Cost. Developer will cause the Work to be 
constructed within the Guaranteed Project Cost as set forth and defined in the Guaranteed 
Project Cost Provisions indicated in Exhibit C and Developer will not seek additional 
compensation from District in excess of that amount, except as provided in 11.1.6. 

11.1.6 Modifications. If the DSA requires changes to the Contract 
Documents submitted by District to Developer, and those changes change the construction 
costs and/or construction time for the Project, then those changed costs will be handled as 
a Modification pursuant to the provisions of Exhibit D . 
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12. Maintenance. Following delivery of possession of the Project by Developer to 
District, the repair, improvement, replacement and maintenance of the Project and the 
Project Site shall be at the sole cost and expense and the sole responsibility of the District, 
subject only to all warranties against defects in materials and workmanship of Developer as 
provided in Exhibit D. The District shall pay for or otherwise arrange for the payment of the 
cost of the repair and replacement of the Project resulting from ordinary wear and tear. The 
District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil 
Code, but such waiver shall not limit any of the rights of the District under the terms of this 
Facilities Lease. 

13. Utilities. Following delivery of possession of the Project by Developer to District, 
the cost and expenses for all utility services, including, but not limited to, electricity, natural 
gas, telephone, water, sewer, trash removal, cable television, janitorial service, security, 
heating, water, internet service and all other utilities of any type shall be paid by District. 

14. Taxes and Other Impositions. All ad valorem real property taxes, special taxes, 
possessory interest taxes, bonds and special lien assessments or other impositions of any 
kind with respect to the Project, the Project Si te and the improvements thereon, charged to 
or imposed upon either Developer or the Distri ct or their respective interests or estates in 
the Project, shall at all times be paid by District. In the event any possessory interest tax is 
levied on Developer, its successors and assigns, by virtue of this Facilities Lease or the Site 
Lease, District shall pay such possessory interest tax directly, if possible, or shall reimburse 
Developer, its successors and assigns for the full amount thereof within thirty (30) days 
after presentation of proof of payment by Developer. 

15. Insurance 

15.1 Developer's Insurance. 
requirements as indicated in Exhibit D. 

The Developer shall comply with the insurance 

15.1.1 Commercial General Liability and Automobile Liability 
Insurance. Developer shall procure and maintain, during the life of the Project, 
Commercial General Liability Insurance and Automobile Liability Insurance that shall protect 
Developer, District, and the State, from all claims for bodily injury, property damage, 
personal injury, death, advertising injury, and medical payments arising from operations 
under the Project. Developer shall ensure that Products Liability and Completed Operations 
coverage, Fire Damage Liability, and Any auto including owned and non-owned, are included 
within the above po licies and at the required limits, or Developer shall procure and maintain 
these coverages separately. 

15.1.2 Umbrella Liability Insurance 

15.1.2.1 Developer may procure and maintain, during the life of the 
Project, an Umbrella Liability Insurance Policy to meet the policy limit requirements of the 
required policies if Developer's underlying policy limits are less than required. 

15.1.2.2 There shall be no gap between the per occurrence amount of any 
underlying policy and the start of the coverage under the Umbrella Liability Insurance Policy. Any 
Umbrella Liability Insurance Policy shall protect Developer, District, and the State, in amounts and 
including the provisions and requirements for Commercial General Liability and Automobile 
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Liability and Employers' Liability Insurance. 

15.1.3 Subcontractor: Developer shall require its Subcontractor(s), if any, 
to procure and maintain Commercial General Liability Insurance, Automobile Liability 
Insurance, and Umbrella Liability Insurance w ith minimum limits as appropriate and 
required by the Developer. 

15.1.4 Workers' Compensation and Employers' Liability Insurance 

15.1.4.1 In accordance with provisions of section 3700 of the California 
Labor Code, the Developer and every Subcontractor shal l be required to secure the payment of 
compensation to its employees. 

15.1.4.2 Developer shall procure and maintain, during the life of the 
Project, Workers' Compensation Insurance and Employers' Liability Insurance for all of its 
employees engaged in work under the Project, on/or at the Site of the Project. This coverage 
shall cover, at a minimum, medical and surgical treatment, disability benefits, rehabilitation 
therapy, and survivors ' death benefits. Developer shall require its Subcontractor(s), if any, to 
procure and maintain Workers' Compensation Insurance and Employers' Liability Insurance for all 
employees of Subcontractor(s). Any class of employee or employees not covered by a 
Subcontractor's insurance shall be covered by Developer's insurance. If any class of employee or 
employees engaged in Work under the Project, on or at the Site of the Project, is not protected 
under the Workers' Compensation Insurance, Developer shall provide, or shall cause a 
Subcontractor to provide, adequate insurance coverage for the protection of any employee(s) not 
otherwise protected before any of those employee(s) commence work. 

15.1.5 Developer's Risk Insurance: Developer's Risk "All Risk" 
Insurance. Developer shall procure and maintain, during the life of the Project, 
Developer's Builders Risk (Course of Construction ), or similar first party property coverage 
acceptable to the District, issued on a replacement cost value basis. The cost shall be 
consistent with the total replacement cost of all insurable Work of the Project included 
within the Contract Documents. Coverage is to insure against all risks of accidental physical 
loss and shall include without limitation the peri ls of vandalism and/or malicious mischief 
(both without any limitation regarding vacancy or occupancy), civil authority, earthquake, 
flood, collapse, wind , fire, lightning, and smoke. Coverage shall include debris removal, 
demolition, increased costs due to enforcem ent of all applicable ordinances and/or laws in 
the repair and replacement of damaged and undamaged portions of the property, and 
reasonable costs for the Architect's and engineer ing services and expenses required as a 
result of any insured loss upon the Work and Project, including completed Work and Work in 
progress, to the fu ll insurable value thereof. 

15.1.6 Waivers of Subrogation. The District and Developer waive all rights 
against (1) each other and any of their subcontractors, sub-subcontractors, agents and 
employees, each of the other, and (2) Distr ict's separate contractors, if any, and any of 
their subcontractors, sub-subcontractors, agents and employees, for damages caused by 
fire or other causes of loss to the extent covered by property insurance obtained pursuant 
to this Section 15.1.5 or other property insurance applicable to the Work, except such rights 
as they have to proceeds of such insurance held by either party. The District or Developer, 
as appropriate, shall require of the District's separate contractors, if any, and the 
subcontractors, sub-subcontractors, agents and employees of any of them, by appropriate 
agreements, written where legally required for validity, similar waivers each in favor of 
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other parties enumerated herein. The policies shall provide such waivers of subrogation by 
endorsement or otherwise. A waiver of subrogation shall be effective as to a person or 
entity even though that person or entity would otherwise have a duty of indemnification, 
contractual or otherwise, did not pay the insurance premium directly or indirectly, and 
whether or not the person or entity had an insurable interest in the property damaged. 

15.1. 7 Proof of Carriage of Insurance and Other Requirements: 
Endorsements and Certificates 

15.1.7.1 Developer shall not commence Work nor shall it allow any 
Subcontractor to commence Work under the Project, until Developer and its Subcontractor(s) 
have procured all required insurance and Developer has delivered in duplicate to the District all 
insurance certificates indicating the required coverages have been obtained, and the District has 
approved these documents. If the District requests copies of Developer's insurance policies 
and/or endorsements from Developer, Developer shall provide them within fourteen (14) days. 

15.1.7.2 Endorsements, certificates, and insurance policies shall include the 
following : 

15.1.7.2.1 A clause stating: 

"This policy shall not be amended, canceled or modified and the 
coverage amounts shall not be reduced until notice has been mailed to the District 
and Construction Manager stating date of amendment, modification, cancellation or 
reduction. Date of amendment, modification, cancellation or reduction may not be 
less than thirty (30) days after date of mailing notice." 

15.1.7.2.2 Language stating in particular those insured, extent 
of insurance, location and operation to which insurance applies, expiration date, to whom 
cancellation and reduction notice will be sent, and length of notice period. 

15.1.7.3 All endorsements, certificates and insurance policies shall state 
that District, its trustees, employees and agents, and the State of California, are named additional 
insureds under all policies except Workers ' Compensation Insurance and Employers' Liability 
Insurance. 

15.1.7.4 Developer's and Subcontractors' insurance policy(s) shall be 
primary and non-contributory to any insurance or self-insurance maintained by District, its 
trustees, employees and/or agents, the State of California, Construction Manager(s), Project 
Manager(s), Inspector(s), and/or Architect(s). 

15.1.7.5 All endorsements shall waive any right to subrogation against any 
of the named additional insureds. 

15.1.7 .6 All policies shall be written on an occurrence form. 

15.1.7.7 All of Developer's insurance shall be with insurance companies 
with an A.M. Best rating of no less than A: XI. 

15.1.8 Insurance Policy Limits. The limits of insurance shall not be less 
Facilities Lease: Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 
OUSD and Turner Construction Company 

Page 12 



than the following amounts: 

INSURANCE REQUIREMENTS 

A.CONTRACTORCONTROLLEDINSURANCEPROGRAM 
Contractor shall provide on-site Worker's Compensation and General Liability Insurance 
through a Contractor Controlled Insurance Program (CCIP). Subcontractors of every tier 
who perform any portion of the Work on t he Project (hereinafter, an "Enrolled Party") 
may be enrolled into the CCIP. The CCIP w ill contain at a minimum the insurance 
coverages and provisions listed below. 

Contractor will submit certificates of insurance acceptable to the District prior to 
commencement of the Work. Furthermore, all policies shall contain a provision that the 
Contractor will endeavor to provide written notice to the District thirty (30) days before 
the policies expire or are cancelled. 

(1) Workers' Compensation and Employers ' Liability 
(a) Statutory requirements in the State of California, with a limit of not less than 
$1,000,000 per occurrence. 
(b) Employers Liability: bodily injury by accident - $1,000,000 each accident. 
Bodily inj ury by disease - $1,000,000 policy limit amount. Bodily injury by 
disease - $1,000 ,000 each employee. 

(2) Comprehensive General Liability 
(a) Coverage to include premises operations, products and completed 
operations, personal injury, contractual liability, independent subcontractors and 
broad form property damage including completed operations for a period of not 
less than 3 years. Insurance shall be occurrence based and will cover the District 
from claims which may arise out of or result from the Contractors operations 
under the Contract for which the Contractor may be legally liable, whether such 
operations be by the Contractor or by a Subcontractor or by anyone directly or 
indirectly employed by any of them or by anyone for whose acts any of them 
may be liable . 
(b) Coverage to include explosion, collapse, and underground coverage. 
(c) Limit of Liability: $2,000,000 per occurrence 
(d) Limit of Liability: $4,000,000 per occurrence on the aggregate. 

(3) Umbrella Liability 
(a) Limits not less than $200,000,000 per occurrence I aggregate. 

All liability insurance shall include as add itional insured: District, its officers, officials, 
and other entities specifically named in the Contract. The insurance afforded to these 
additional insureds shall be primarily insu rance and not excess or contributing to any 
insurance issued in the name of the District. All liability insurance shall be "Occurrence" 
Basis and not on a "Claims-Made" basis and shall contain a severability of interest or 
cross-liability clause. 

For that portion of the insurance and any associated business unit costs covered by 
CCIP, Contractor shall be reimbursed at an amount calculated using a percentage of the 
Guaranteed Maximum Price as follows: for Workers Compensation and General Liability 
Insurance, the percentage shall be 3% , which amount shall be invoiced and payable, 
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without retention or retain age of any kind , at the time the first Application for Payment 
is submitted under this Agreement. 

Notwithstanding other requirements conta ined in the Contract Documents, the District 
and Contractor agree that insurance costs associated with the CCIP shall be calculated 
using the percentage as defined above which shall be fixed by the Contractor for the 
duration of the project. 

B. SUBCONTRACTOR DEFAULT INSURANCE CSUBGUARD) 
Contractor shall provide Subcontractor Default Insurance (" SDI"), in lieu of 
Subcontractor Bonds, for which Contractor shall be reimbursed at an amount calculated 
using the rate of $11.50 per $1.000 of the subcontracted work , which shall be invoiced 
and payable, without retention or retainage of any kind, at the time the first application 
for payment is submitted under this Agreement . 

C. BUILDER'S RISK INSURANCE 
The Contractor shall purchase and maintain, in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, property 
insurance written on a builder's risk " all-risk" or equivalent policy form in an amount not 
less than the greater of the initial Contract Sum or the full cost of replacement including 
subsequent Contract modifications, professiona l fees, to the Work and cost of materials 
supplied or installed by others the contents of the Project during construction entire 
Project at the site on a replacement cost basis. Such insurance shall be maintained, 
unless otherwise provided in the Contract Documents or otherwise agreed in writing by 
all persons and entities who are beneficiaries of such insurance, until no person or entity 
other than the District has an insurable interest in the property, whichever is earlier. 
This insurance sha ll include interests of the District, the Contractor, Subcontractors and 
Sub-subcontractors in the Project and the Contractor, Subcontractors and Sub­
subcontractors shall be named as additional insureds under such policies. 

District acknowledges that reimbursement of costs to Contractor, as provided in this 
Agreement, shall include reimbursement of the cost of such Builder's Risk insurance 
coverage and any deductibles that may become payable in connection with the Builder's 
Risk coverage, which shall be invoiced and payable, without retention or retainage of 
any kind, at the time the first application for payment after such cost is incurred. Should 
such Builder's Risk insurance not include terrorism coverage, District acknowledges that 
it is accepting the risk of terrorist related matters, and District waives all rights as 
against Contractor and the other parties to be insured under the builder's risk policy for 
terrorist related matters and agrees to indemn ify, hold harmless and defend Contractor 
from all costs, expenses (including legal fees and disbursements), claims, suits, liabilities 
and judgments arising out of a terrorist act to the fullest extent permitted by law. 
District also acknowledges that any increases to the GMP, by Change Order or 
otherwise, shall include an additional $40.00 for each thousand dollars of the amount of 
such adjustment to cover additional Bu ilder's Risk insurance costs, which may be 
invoiced by and shall be paid to Contractor in the payment cycle immediately following 
the adjustment. District further acknowledges extensions of time, as permitted by this 
Agreement, may result in additional Builder's Risk insurance costs for which Contractor 
shall be reimbursed and entitled to a Change Order and that such additional costs shall 
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be invoiced and payable, without retention or retainage of any kind, at the time the first 
application for payment after such cost is incurred. 

15.2 District's Insurance. 

15.2.1 Rental Interruption Insurance. District shall at all times from and 
after District's acceptance of the Project, carry and maintain in force for the benefit of 
District and Developer, as their interests may appear, rental interruption insurance to cover 
loss, total or partial , of the use of the Project due to damage or destruction, in an amount at 
least equal to the maximum estimated Lease Payments payable under this Facilities Lease 
during the current or any future twenty-four (24) month period . This insurance may be 
maintained as part of or in conjunction with any other insurance coverage carried by the 
District, and such insurance may be maintained in whole or in part in the form of 
participation by the District in a joint powers agency or other program providing pooled 
insurance. This insurance may not be maintained in the form of self-insurance. The 
proceeds of this insurance shall be paid to the Developer. 

15.2.2 Property Insurance. District shall at all times from and after 
District's acceptance of the Project, carry and maintain in force a policy of property 
insurance for 100% of the insurable replacement value with no coinsurance penalty, on the 
Project Site and the Project, together with all improvements thereon, under a standard "all 
risk" contract insuring against loss or damage. Developer shall be named as additional 
insureds or co-insureds thereon by way of endorsement. District shall not be relieved from 
the obligation of supplying any additional funds for replacement of the Project and the 
improvements thereon in the event of destruction or damage where insurance does not 
cover replacement costs . District shall have the right to procure the required insurance 
through a joint powers agency or to self-insure against such losses or portion thereof as is 
deemed prudent by District. 

15.2.3 Commercial General Liability Insurance. District shall at all times 
from and after District's acceptance of the Project, carry and maintain in force a policy of 
commercial general liability insurance policy of $1,000,000. Developer shall be named as 
additional insureds or co-insureds thereon by way of endorsement. District shall have the 
right to procure the required insurance through a joint powers agency or to self-insure 
against such losses or portion thereof as is deemed prudent by District. 

16. Indemnification. 

16.1 Developers Indemnity Obligation. 

16.1.1 To the fullest extent allowable under California law, Developer shall 
indemnify and hold harmless the District and its agents and employees ("lndemnitees") 
from and against claims, damages, losses and expenses, including but not limited to 
attorneys' fees, arising out of or resulting from performance of the Work, provided that such 
claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, 
or to injury to or destruction of tangible property (other than (a) the Work itself and/or (b) 
the materials and equipment to be incorporated therein), but only to the extent caused by 
the negligent acts or omissions of the Developer, any Subcontractor, anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable, regardless of 
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whether or not such claim, damage, loss or expense is caused in part by a party indemnified 
hereunder. 

16.1.2 The obligations of the Developer under the foregoing indemnity 
paragraph shall not extend to the liability of the Architect, the Architect's consultants, and 
agents and employees of any of them arising out of (1) the preparation or approval of 
maps, drawings, opinions, reports, surveys, Change Orders, designs or specifications, or (2) 
the giving of or the failure to give directions or inst ructions by the Architect, the Architect's 
consultants, and any agents and employees of any of them . 

16 .1. 3 The Developer sha II give prompt notice to the District in the event of 
any InJury (including death), loss, or damage included herein. Without limitation of the 
provisions herein, if the Developer's agreement to indemnify, defend, and hold harmless the 
Indemnitees as provided herein against liability for damage arising out of bodily injury to 
persons or damage to property caused by or resulting from the negligence of any of the 
Indemnitees shall to any extent be or be determined to be void or unenforceable, it is the 
intention of the parties that these circumstances shall not otherwise affect the validity or 
enforceability of the Developer's agreement to indemnify, defend, and hold harmless the 
rest of the Indemnitees, as provided herein , and in the case of any such suits, claims, 
damages, losses, or expenses caused in part by the default, negligence, or act or omission 
of the Developer, any Subcontractor, anyone directly or indirectly employed by any of them 
or anyone for whose acts any of them may be liable, and in part by any of the Indemnitees, 
the Developer shall be and remain fully liable on its agreements and obligations herein to 
the full extent perm itted by law. 

16.1.4 In any and all claims against any of the Indemnitees by any employee 
of the Developer, any Subcontractor, anyone directly or indirectly employed by any of them 
or anyone for whose acts any of them may be liable, the Developer's indemn ification 
obl igation herein shall not be lim ited in any way by any limitation on the amount or type of 
damages, compensation, or benefits payable by or for the Developer or any Subcontractor 
under workers ' compensation acts, disability benefi t acts, or other employee benefit acts. 

16.2 District's Indemnity Obligation. District shall indemnify, defend and hold 
harmless Developer and Developer's officers, directors, shareholders, partners, members, agents 
and employees from and against any claims, damages, costs, expenses, judgments or liabilities 
connected with this Facilities Lease, including, without limitation claims, damages, expenses, or 
liabilities for loss or damage to any property or for death or injury to any person or persons, only 
to the extent that those claims, damages, expenses, judgments or liabilities arise from the 
negligence or willful acts or omissions of District, its officers, agents or employees at the Project. 

16.3 In the event hazardous materials are discovered to be existing at the project 
beyond those indicated in the Work, the District shall indemnify and hold harmless the Developer 
from and against claims, damages, losses and expenses, including but not limited to attorneys' 
fees, arising out of or resulting from performance of the Work in the affected area, provided that 
such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or 
to injury to or destruction of tangible property (other than the Work itself) and provided that such 
damage, loss or expense is not due to the sole negligence of a party seeking indemnity. 

17 . Eminent Domain. 
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17.1 Total Taking After Project Delivery. If, following delivery of possession of the 
Project by Developer to District, all of the Project and the Project Site is taken permanently under 
the power of eminent domain, the Term shall cease as of the day possession shall be so taken. 

17 .1.1 The financial interest of Developer shall be limited to the amount of 
principal payments pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit 
C that are then due or past due together with all remaining and succeeding principal 
payments pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit C for the 
remainder of the original Term. 

17.1.2 The balance of the award, if any, shall be paid to the District. 

17.2 Total Taking Prior to Project Delivery. If all of the Project and the Project Site 
is taken permanently under the power of eminent domain and the Developer is still performing the 
work of the Project and has not yet delivered possession of the Project to District, the Term shall 
cease as of the day possession shall be so taken. The financial interest of Developer shall be the 
amount Developer has expended to date for work performed on the Project, subject to 
documentation reasonably satisfactory to the District. 

17.3 Partial Taking. If, following delivery of possession of the Project by Developer to 
District, less than all of the Project and the Project Site is taken permanently, or if all of the 
Project and the Project Site or any part thereof is taken temporarily, under the power of eminent 
domain: 

17.3.1 This Facilities Lease shall continue in full force and effect and shall not 
be terminated by virtue of that partial taking and the Parties waive the benefit of any law to 
the contrary, and 

17.3.2 There shall be a partial abatement of any principal payments pursuant 
to the Guaranteed Project Cost Provisions indicated in Exhibit C as a result of the 
application of the net proceeds of any eminent domain award to the prepayment of those 
payments hereunder. The Parties agree to negotiate, in good faith, for an equitable split of 
the net proceeds of any eminent domain award and a corresponding reduction in the 
payments required pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit 
C, and 

18. Damage and Destruction. If, following delivery of possession of the Project by 
Developer to District, the Project is totally or partially destroyed due to fire, acts of 
vandalism, flood, storm, earthquake, Acts of God, or other casualty beyond the control of 
either party hereto, the Term shall end and District shall still no longer be required to make 
any payments required pursuant to the Guaranteed Project Cost Provisions indicated in 
Exhibit C that are then due or past due or any remaining and succeeding principal 
payments pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit C for the 
remainder of the original Term. The Developer shall still be due any funds, payments, or 
disbursements from the District's rental interruption insurance to pay for the amounts that 
would otherwise have been due and owing from the District under Exhibit C. 

19. Abatement. 

19.1 If, after the Parties have executed the Memorandum of Commencement Date 
attached hereto as Exhibit E, the Project becomes destroyed or damaged beyond repair, the 
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District may determine it s use of the Project abated. Thereafter, the District shall have no 
obligation to make, not shall the Developer have t he right to demand, the Lease Payments as 
indicated in the Guaranteed Project Cost Provisions indicated in Exhibit C to this Facilities Lease. 
The Term shall cease at that time. 

19.2 The Parties hereby agree that the net proceeds of the District's rental interruption 
insurance that the District must maintain during t he Term, as required herein, shall constitute a 
special fund for t he payment of the Lease Payments ind icated in the Guaranteed Project Cost 
Provisions indicated in Exhibit C. 

19.3 The District shall as soon as practicable after such event, apply the net proceeds of 
its insurance policy intended to cover that loss ("Net Proceeds" ), either to: 

19.3.1 Repair the Project to full use ; 

19.3.2 Replace the Project, at the District's sole cost and expense, with 
property of equal or greater value to the Project immediately prior to the time of the 
destruction or damage, with that replacement, once completed , shall be substituted in th is 
Facilities Lease by appropriate endorsement; or 

19.3.3 Exercise the District's purchase option as indicated in the Guaranteed 
Project Cost Provisions indicated in Exhibit C t o th is Facilit ies Lease. 

19.4 The District shall notify the Developer of which course of action it desires to 
take within thirty (30) days after the occurrence of t he destruction or damage. The Net Proceeds 
of all insurance payable with respect to the Project shal l be available to the District and shall be 
used to discharge the District's obligations under th is Section. 

20 . Access 

20.1 By Developer. Developer shall have the right at all reasonable times to enter upon 
the Project Site to construct the Project pursuant to th is Facilities Lease. Following the acceptance 
of the Project by District, Developer may enter the Project at reasonable times with advance 
notice and arrangement with District for purposes of making any repairs required to be made by 
Developer. 

20.2 By District. The District shall have the r ig ht to enter upon the Project Site at all 
times. District shall comply with all safety precautions and procedures required by Developer. 

21. Assignment, Subleasing 

21.1 Assignment and Subleasing by the District. Any assignment or sublease by 
District shall be subject to all of the following conditions : 

21.1.1 This Facilities Lease and the obligation of the District to make the 
payments required pursuant to the Guaranteed Project Cost Provisions indicated in Exhibit 
C shall remain obligations of the District; and 
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21.1.2 The District shall, within thirty (30) days after the delivery thereof, 
furnish or cause to be furnished to Developer a true and complete copy of any assignment 
or sublease ; and 

21.2 Assignment by Developer. Developer may assign its right, title and interest in 
this Facil ities Lease, in whole or in part to one or more assignees, only after the written consent of 
District, which District will not unreasonably withhold. No assignment shall be effective against the 
District unless and until the District has consented in writing. Notwithstanding anything to 
contrary contained in this Facilities Lease, no consent from the District shall be required in 
connection with any assignment by Developer to a lender for purposes of financing the Project as 
long as t here are not additional costs to the District . 

22. Events Of Default of District 

22.1 Events of Default by District Defined. The following shall be "Events of Default" 
of the District under this Facilities Lease. The terms " Event of Default" and "Default" shall mean, 
whenever they are used as to the District in the Site Lease or this Facilities Lease, shall only be 
one or more of the following events : 

22 .1.1 Failure by the District to pay payments required pursuant to the 
Guaranteed Project Cost Provisions indicated in Exhibit C, and the continuation of such 
fai lure for a period of forty-five ( 45) days. 

22.1.2 Failure by the District to perform any material covenant, condition or 
ag reement in this Facilities Lease and that failure continues for a period of forty-five (45) 
days after Developer provides District with written notice specifying that failure and 
requesting that the failure be remedied; provided, however, if the failure stated in the 
notice cannot be corrected within the applicable period, Developer shall not unreasonably 
withhold its consent to an extension of such time if corrective action is instituted by the 
District within the applicable period and diligently pursued until the default is corrected. 

22.2 Remedies on District's Default. If there has been an Event of Default on the 
District's part, the Developer may exercise any and all remedies available pursuant to law or 
granted pursuant to this Facilities Lease; provided , however, there shall be no right under any 
circumstances to accelerate any of the payments requ ired pursuant to the Guaranteed Project 
Cost Provisions indicated in Exhibit C or otherwise declare those payments not then past due to 
be immediately due and payable. 

22.2.1 Developer may rescind its leaseback of the Project Site to the District 
under this Facilities Lease and re- rent the Project Site to another lessee for the remaining 
Term for no less than the fair market value for leasing the Project Site, which shall be: 

22.2.1.1 An amount determi ned by a mutually-agreed upon appraiser, or 

22.2.1.2 If an appraiser cannot be agreed to, an amount equal to the mean 
between a District appraisal and a Developer appraisal for the Project Site, both prepared by an 
MAl-certified appraiser . 

22.2.2 District's obligation to make the payments required pursuant to the 
Guaranteed Project Cost Provisions indicated in Exhibit C shall be: 
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22 .2.2.1 Increased by the amount of costs, expenses, and damages 
incurred by the Developer in re-renting the Project Site, and 

22.2.2.2 Decreased by the amount of rent Developer receives in reletting 
the Project Site. 

22.2.3 The District agrees that the terms of this Facilities Lease constitute full 
and sufficient notice of the right of Developer to re-rent the Project Site in the Event of 
Default without effecting a surrender of this Facilities Lease, and further agrees that no acts 
of Developer in performing a re-renting as permitted herein shall constitute a surrender or 
termination of this Facilities Lease, but that, on the contrary, in the event of an Event of 
Default by the District the right to re-rent the Project Site shall vest in Developer as 
indicated herein. 

22.3 District's Continuing Obligation. Unless there has been damage, 
destruction, a Taking, or the Developer is in Default as indicated herein, the District shall continue 
to remain liable for the payments required pursuant to the Guaranteed Project Cost Provisions 
indicated in Exhibit C and those amounts shall be payable to Developer at the time and in the 
manner as therein provided. 

22.4 No Remedy Exclusive. No remedy herein conferred upon or reserved to 
Developer is intended to be exclusive and every such remedy shall be cumulative and shall be in 
addition to every other remedy given under this Faci lities Lease or now or hereafter existing at law 
or in equ ity. No delay or omission to exercise any right or power accruing upon any Default shall 
impair any such right or power or shall be construed to be a waiver thereof, but any such right 
and power may be exercised from time to time and as often as may be deemed expedient. In 
order to entitle Developer to exercise any remedy reserved to it in this Article 9, it shall not be 
necessary to give any notice, other than such notice as may be required in this Article or by law. 

23. Events Of Default of Developer 

23.1 Events of Default by Developer Defined. The following shall be "Events of 
Default" of the Developer under this Facilities Lease. The terms " Event of Default" and "Default" 
shall mean, whenever they are used as to the Developer in the Site Lease or this Facilities Lease, 
shall only be one or more of the following events: 

23.1. 1 Developer unreasonably refuses or fails to prosecute the work on the 
Project with such reasonable diligence as will accomplish its completion within the time 
specified or any extension thereof, or unreasonably fails to complete said work within that 
time; 

23.1.2 Prior to completion of Project, Developer is adjudged a bankrupt, or 
files for bankruptcy, or if it should make a general assignment for the benefit of its 
creditors, or if a receiver should be appointed on account of its insolvency; 

23.1.3 Developer persistently disregards applicable law as ind icated in 
Exhibit D, or otherwise be in violation of Exhibit D. 

23.1.4 Failure by the Developer to perform any material covenant, condition 
or agreement in this Facilities Lease and that failure continues for a period of forty-five (45) 
days after District provides Developer with written notice specifying that failure and 
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requesting that the failure be remedied; provided, however, if the failure stated in the 
notice cannot be corrected within the applicable period, District shall not unreasonably 
withhold its consent to an extension of such t ime if corrective action is instituted by the 
Developer within the applicable period and diligently pursued until the default is corrected. 

23.2 Remedies on Developer's Default . If there has been an Event of Default on the 
Developer's part, the District may, without prejudice to any other right or remedy, terminate the 
Site Lease and Facilities Lease. 

delay; 

23.2. 1 If District terminates the Site Lease and the Facilities Lease pursuant 
to this section, the Project Site and any improvements built upon the Project Site shall vest 
in District upon termination of the Site Lease and Facilities Lease, and District shall 
thereafter be required to pay only the principal amounts then due and owing pursuant to 
the Guaranteed Project Cost Provisions indicated in Exhibit C, less any damages incurred 
by District due to Developer's Default . 

23.2.2 The District shall retain all rights it possesses as indicated in Exhibit D 
including, w ithout limitation, 

23.2 .2.1 The right to assess liquidated damages due because of any project 

23.2 .2.2 All rights the District holds to demand performance pursuant to 
the Developer's requ ired performance bond; 

24. Notices. All notices, cert ificates or other communications hereunder shall be 
suff iciently given and shall be deemed to have been received as indicated below and to the 
parties indicated below: 

24 .1 If notice is given by personal delivery thereof, it shall be considered delivered on the 
day of delivery . 

24.2 If notice is given by overnight delivery service , it shall be considered delivered on 
(1) day after date deposited , as indicated by the delivery service. 

24.3 If notice is given by depositing same in Un ited States mail, enclosed in a sealed 
envelope, it shall be considered delivered three (3) days after date deposited, as indicated by the 
postmarked date. 

24.4 If notice is given by registered or cert ified ma il with postage prepaid, return receipt 
requested, it shall be considered delivered on the day the notice is signed for: 

If to District: 

Oakland Unified School District 
Department of Facilities Planning and 
Management 
955 High Street 

If to Developer: 

Tu rner Construction Company 
1111 Broadway, Suite 2100 
Oakland , CA 94607 
Attention : Kavinder Singh 
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Oakland, CA 94601 
Attention: Tadashi Nakadegawa, 
Facilities Director 
Telephone: (510) 879-2962 
Tadashi.nakadegawa@ousd.k12.ca.us 

Vice President and General Manager 
Telephone : (510) 267-8100 
ksinqh@tcco.com 

With a copy to: 

Tyran Shivers 
Project Manager 
Turner Construction Company 
1111 Broadway, Suite 2100 
Oakland, CA 94607 
Telephone: (510) 267-8100 
tsh ivers@tcco.com 

The Developer and the District, by notice given hereunder, may designate different 
addresses to which subsequent notices, certificates or other communications will be sent. 

25. Binding Effect. This Facilities Lease shall inure to the benefit of and shall be 
binding upon Developer and the District and the ir respective successors, transferees and 
assigns. 

26. No Additional Waiver Implied by One Waiver. In the event any agreement 
contained in this Facilities Lease should be breached by either party and thereafter waived 
by the other party, such waiver shall be limited to the particular breach so waived and shall 
not be deemed to waive any other breach hereunder. 

27. Severability. In the event any provision of this Facilities Lease shall be held invalid 
or unenforceable by any court of competent jurisd iction, such holding shall not invalidate or 
render unenforceable any other provision hereof, unless elimination of such invalid provision 
materially alters the rights and obligations embodied in this Facilities Lease or the Site 
Lease. 

28. Amendments, Changes and Modifications. Except as to the termination rights of 
both Parties as indicated herein, this Facil ities Lease may not be amended, changed, 
modified, altered or terminated without the written agreement of both Parties hereto. 

29. Net- Net-Net Lease. This Facilities Lease shall be deemed and construed to be a 
"net-net-net lease" and the District hereby agrees that all payments it makes pursuant to 
the Guaranteed Project Cost Provisions ind icated in Exhibit C shall be an absolute net 
return to Developer, free and clear of any expenses, charges or set-offs. 

30. Execution in Counterparts. This Facil ities Lease may be executed in several 
counterparts, each of which shall be an original and all of which shall constitute but one and 
the same instrument. 

31. Developer and District Representatives. Whenever under the provisions of this 
Facilities Lease the approval of Developer or the District is required, or Developer or the 
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District is required to take some action at the request of the other, such approval or such 
request shall be given for Developer by Developer's Representative and for the District by 
the District's Representative, and any party hereto shall be authorized to rely upon any such 
approval or request . 

32 . Applicable Law. This Facilit ies Lease shall be governed by and construed in 
accordance with the laws of the State of Ca lifornia, and venued in Alameda County, the 
County with in which the School Site is located. 

33. Attorney's Fees. If either party brings an action or proceeding involving the 
Property or to enforce the terms of this Facilit ies Lease or to declare rights hereunder, each 
party shall bear the cost of its own attorneys' fees. 

34. Captions. The captions or headings in this Facilities Lease are for convenience only 
and in no way define, limit or describe the scope or intent of any provisions or Sections of 
this Facilities Lease. 

35. Prior Agreements. This Facilities Lease and the corresponding Site Lease 
collectively contain all of the agreements of the Parties hereto with respect to any matter 
covered or mentioned in this Facilities Lease and no prior agreements or understanding 
pertaining to any such matter shall be effective for any purpose. 

36. Further Assurances. Parties shall promptly execute and deliver all documents and 
instruments reasonably requested to give effect to the provisions of this Facilities Lease. 

37. Recitals Incorporated. The Recitals set forth at the beginning of this Facilities 
Lease are hereby incorporated into its terms and prov isions by this reference. 

38. Time of the Essence . Time is of the essence with respect to each of the terms, 
covenants, and conditions of this Facilities Lease. 

39. Force Majeure. A party shall be excused for damage to the property and from the 
performance of any obligation imposed in this Facilities Lease and the exhibits hereto for 
any period and to the extent that a party is prevented from performing such obligation, in 
whole or in part, as a result of delays caused by the other party or third parties, a 
governmental agency or entity, an act of God, war, terrorism, civil disturbance, forces of 
nature, fire, flood, earthquake, strikes or lockouts , and such non performance or damage 
to the property will not be a default hereunder or a grounds for termination of this Facilities 
Lease. 

IN WITNESS WHEREOF, the Parties have caused this Facilities Lease to be executed by 
the ir respect ive officers who are duly authorized, as of the Effective Date . 

ACCEPTED AND AGREED on the date indicated be low : 

OAKLAND UNIFIED SCHOOL DISTRICT 
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Gary Y e, · ent, Board of Education 

~ 4= t&?. --y:t= 
Edga Rakestraw, Jr., Secretary, Board of Education 

TURNER CONSTRUCTION COMPANY 

Date 

~l 
Date 

l !J~ ~ / ;;_o;J 
~ 

File ID Number: J /-[)C,tp{) 
Introduction Date: ..:3-t S - If 
Enactment Number: IJ -04M 
Enactment Date: :.3- 28 -II 
By: c1' f 

~~;~6~7/~/11 
B~·d of Education 
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STATE OF CALIFORNIA 
ss. 

COUNTY OF ttut!\11 £' 6A 

On ,!11)4,.( C H 1'5 ~ , 20 !.!_, before me, the undersigned notary 
public, personally appeared _ 1<-L...!L.A_,__,V'-LLI ~~!'5'-'=t=:f<.=-.!....0~-=S--'J--'-,J_u-=-·~---'-ff__L__ ____________ _ 
_ , 

] personally known to me; OR 
/ ] proved to me on the basis of satisfactory ev idence; 

to be the person(-5-) whose whole name(~) is/are- subscribed to the within instrument and 
acknowledged to me that he/sf-1~~ executed the same in his/h€-F/-t-Ae+r authorized 
capacity(-i€s-) , and that by his/R€r/·the+r signature(s-) on the instrument.'"fhee. person(s), or the 

A 

entity upon behalf of which the person(g-) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Sig~t;L @ 
JANE E. VEALE 

Commission# 1842746 
Notary Public • California ~ 

Alameda County :!!': 
M Comm. Ex Ires Apr 26.2013 
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STATE OF CALIFORNIA 

COUNTY OF fl /aVt1e d a 
ss . 

On B 12ri / 6' , 20 Jl, before me, the undersigned notary 
publ ic, personal,y appeared _ __ __,frq""'--":l....!_f -CJY'---'f'f---J.-e-'e.__....:::.._ _______________ _ 
_ , 

X ] personally known to me; OR 
)'( ] proved to me on the basis of satisfactory evidence; 

to be the person(s) whose whole name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature of Notary 

STATE OF CALIFORNIA 

COUNTY OF /1- Jame_d a. 
ss. 

On 14-pr', I 5> , 20 il, before me, the undersigned notary 
public, perso'na lly appea red --~f£=d~gp.c==--.,..-:____.R'-.l..>o!a....,k...,G~S"'"""tt'Q?~~LU=,,.._, -9f-!-r_. ________ _ 
_ , 

~ ] personally known to me; OR 
y J proved to me on the basis of satisfactory ev idence; 

to be the person(s) whose whole name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted , executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. J;;;; ·1::.1>r::. ~;.:,:*I 

• 

commllllon # 1760929 
j Notary Public • CaHfomla 1 

Alameda County ~ 

L o o o o Jr&:e••'~tu .I 
WITNESS my hand and official seal. 

Signature of Notary 
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EXHIBIT "A" 

DESCRIPTION OF SCHOOL SITE 

[to be added] 
Attached is the Description for: 

Downtown Educational Complex 
1050 Second Ave. , Oakland, CA 94607 
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EXHIBIT "B" 

DESCRIPTION OF PROJECT SITE 

[to be added] 
Attached is the Description for portion of the School Site upon which Developer 
will construct the Project. 

Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave. , Oakland, CA 94607 
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EXHIBIT C 

GUARANTEED PROJECT COST AND 
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS 

Attached are the terms and provisions related to Site Lease payments, the 
Facilities Lease, The Guaranteed Project Cost, and other related cost, funding, and 
payment provisions. 
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EXHIBIT C 

GUARANTEED PROJECT COST AND 
OTHER PROJECT COST. FUNDING, AND PAYMENT PROVISIONS 

1. Site Lease Payments. As indicated in the Site Lease, Developer shall pay One 
Dollar ($1.00) to the District as consideration for the Site Lease. 

2. Guaranteed Project Cost. 

2.1 Pursuant to the Facilities Lease, Developer will cause the Project to be 
constructed for the following amounts ("Guaranteed Project 
Cost"): _ _ _ _ _ _ _ _ _ _ ____________________ _ 

2.1.1 Cost of the Work. The term Cost of the Work shall mean the costs 
necessarily incurred in the proper performance of the Work contemplated by 
the Contract Documents and pursuant to the Guaranteed Project Cost 
submitted and approved by the District. Such costs shall be at rates not 
higher than the standard paid at the place of the Project except with the prior 
consent of the Owner. The Cost of the Work shall include only the items set 
forth in this Article 2 and approved by the District. 

2.1.1.1 General Conditions. The monthly rate to be paid to the 
Developer for General Conditions shall be as set forth in Attachment 
.! hereto. Said rates shall include all costs for labor, equipment and 
materials for the items identified therein which are nece·ssary for the 
proper management of the Project, and shall include all costs paid or 
incurred by the Developer for insurance (except for general liability 
insurance), taxes, and all contributions, assessments and benefits, 
holidays, vacations, retirement benefits, incentives , whether required 
by law or collective bargaining agreements or otherwise paid or 
provided by Developer to its employees. The District reserves the 
right to request changes to the personnel, equipment, or facilities 
provided as General Conditions as may be necessary or appropriate for 
the proper management of the Project, in which case, the District shall 
be entitled to a reduction or increase in the cost of General Conditions 
based on the rates set forth in Attachment 1. 

2.1.1.2 Subcontract Costs. Payments made by the Developer to 
Subcontractors (inclusive of the Subcontractor's bonding and insurance 
costs, which shall be included in the subcontract amount), which 
payments shall be made in accordance with the requirements of the 
Contract Documents. 

2.1.1.3 Developer-Performed Work. Costs incurred by the 
Developer for self-performed work at the direction of Owner or with 
the Owner's prior approval, as follows: 

2.1.1.3.1 Actual costs to the Developer of wages of 
construction workers, excluding all salaried and/or 
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administrative personnel, directly employed by the Developer 
to perform the construction of the Work. 

2.1.1.3.2 Wages or salaries and customary benefits, such as 
sick leave, medical and health benefits, holidays, vacations, 
incentive programs, and pension plans of the Developer's field 
supervisory, safety and administrative personnel when 
stationed at the site or stationed at the Developer's principal 
office, only for that portion of their time required for the Work. 

2.1.1.3.3 Wages and salaries and customary benefits, such 
as sick leave, med ical and health benefits, holidays, vacations, 
incentive programs and pension plans of the Developer's 
supervisory or administrative personnel engaged at factories, 
workshops or on the road, in expediting the production or 
transportation of materials or equipment required for the Work, 
but only for that portion of their time required for the Work. 

2.1.1.3.4 Costs paid or incurred by Developer for taxes, 
insurance, contributions, assessments required by law or 
collective bargaining agreements and for personnel not covered 
by such agreements, and for customary benefits such as sick 
leave, medical and health benefits, holidays, vacations and 
pensions, provided such costs are based on wages and salaries 
included in the Cost of the Work under Subparagraphs 
2.1.1.3.1 through 2.1.1.3.3. 

2.1.1.3.5 Costs, including transportation and storage, of 
materials and equipment incorporated in the completed 
construction, including costs of materials in excess of those 
actually installed to allow for reasonable waste and spoilage. 
Unused excess materials, if any, shall become the Owner's 
property at the completion of the Work or, at the Owner's 
option, shall be so ld by the Developer. Any amounts realized 
from such sales shall be credited to the Owner as a deduction 
from the Cost of the Work. 

2.1.1.3.6 Costs, including transportation and storage, 
installation, maintenance, dismantling and removal of 
materials, supplies, machinery and equipment not customarily 
owned by construction workers, that are provided by the 
Developer at the site and fully consumed in the performance of 
the Work; and cost (less salvage value) of such items if not 
fully consumed, whether sold to others or retained by the 
Developer. Cost fo r items previously used by the Developer 
shall mean fair market value. 

2.1.1.3.7 Rental charges for temporary facilities, machinery, 
equipment, vehicles and vehicle expenses, and hand tools not 
customarily owned by construction workers that are provided 
by the Developer at the site, whether rented from the 
Developer or others, and the costs of transportation, 
installation, minor repairs and replacements, dismantling and 
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removal thereof and costs of Developer's Project field office, 
overhead and genera l expenses including office supplies, 
parking, office equipment, and software. Rates and quantities 
of equipment rented shall be subject to the Owner's prior 
approval. 

2.1.1.3.8 Costs of removal of debris from the site, daily clean 
up costs and dumpster charges not otherwise included in the 
cost of the subcontracts which exceeds the clean-up provided 
under the General Cond itions. 

2.1.1.3.9 Costs of that portion of the reasonable travel, 
parking and subsistence expenses of the Developer's personnel 
incurred while traveling and discharge of duties connected with 
the Work. 

2.1.1.3.10 Costs of materials and equipment suitably stored 
off the site at a mutually acceptable location, if approved in 
advance by the Owner. 

2.1.1.4 Miscellaneous Costs. 

2.1.1.4.1 Where not included in the General Conditions, and 
with the prior approval of Owner, costs of document 
reproductions (photocopying and blueprinting expenses), long 
distance telephone ca lls charges, postage, overnight and parcel 
delivery charges, telephone costs including cellular telephone 
charges, facsimile or other communication service at the 
Project site, job photos and progress schedules, and reasonable 
petty cash expenses of the site office. Developer shall consult 
with Owner to determine whether Owner has any vendor 
relationships that could reduce the cost of these items and use 
such vendors whenever possible . 

2.1.1.4.2 Sales, use, gross receipts, local business and 
similar taxes imposed by a governmental authority that are 
related to the Work 

2.1.1.4.3 Fees and assessments for permits, plan checks, 
licenses and inspections for which the Developer is required by 
the Contract Documents to pay including, but not limited to, 
permanent utility connection charges, street use permit, street 
use rental, OSHA permit and sidewalk use permit and fees. 

2.1.1.4.4 Fees of laboratories for tests required by the 
Contract Documents. 

2.1.1.4.5 Deposits lost for causes other than the Developer's 
or its subcontractors' negligence or failure to fulfill a specific 
responsibility to the Owner as set forth in the Contract 
Documents. 
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2.1.1.4.6 Expenses incurred in accordance with the 
Developer's standard personnel policy for relocation and 
temporary living allowances of personnel required for the Work 
if approved in advance by Owner. 

2.1.1.4.7 Where requested by Owner, costs or expenses 
incurred by Developer in performing design services for the 
design-build systems. 

2.1.1.4.8 Other costs incurred in the performance of the 
Work if, and to the extent approved in advance by Owner. 

2.1.1.4.9 Costs due to emergencies incurred in taking action 
to prevent threatened damage, injury or loss in case of an 
emergency affecting the safety of persons and property. 

2.1.1.4.10 Provided all other eligible costs have been deducted 
from the contingency and as part of the calculation of amounts 
due Developer for Final Payment, costs of repairing and 
correcting damaged or non-conforming Work executed by the 
Developer, Subcontractors or suppliers, providing that such 
damage or non-conforming Work was not caused by negligence 
or failure to fulfill a specific responsibility of the Developer and 
only to the extent that the cost of repair or correction is not 
recovered by the Developer from insurance, sureties, 
Subcontractors or suppl iers. 

2.1.2 Developer's Fee. Three and six tenths percent (3.6%) of the Cost of 
the Work as described in Article 2.1.1. 

2.1.3 Bonds and Insurance. For insurance and bonds required under this 
Facilities Lease (exclusive of those required by Subcontractors, which 
costs are included in the subcontract amounts), that portion of 
insurance and bond premiums which are directly attributable to this 
Contract, which shall be calculated at a rate of three and one quarter 
percent (3.25%) of the Cost of the Work for insurance and one 
percent(l %) of the Cost of the Work for payment and performance 
bonds. 

2.1.4 Hold/OT Allowance. Hold/OT Allowance of Five Hundred Thousand 
Dollars ($500,000.00) shall be allocated for additional construction 
costs associated with unforeseen overtime premiums and product 
protection costs that occur over the course of construction. Any use of 
Hold/OT Allowance must be approved in advance by the District. 

2.1.5 Developer Contingency. Developer Contingency of three percent 
(3%) of the Cost of the Work as described in Article 2.1.1 for 
additional construction costs that occur over the course of construction 
and may be used for extra costs due to Changes in Market Conditions, 
Purchasing gaps, Subcontractor or supplier failure, Estimating errors, 
overtime necessary to recover schedule (over and above identified in 
Overtime Holds), re-sequencing costs, overruns in General Conditions, 
repair of damaged construction work not covered by Insurance and not 
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attributable to an entity, legal fees, liens, claims, Normal inclement 
weather, and Developer's errors. This contingency is not intended to 
be spent on Owner changes, errors, unforeseen conditions, costs as a 
result of Force Majeure events, design errors, changes due to codes 
and code interpretations on site by overseeing Agencies and bu ilding 
officials. The unused portion of the Developer Contingency shall be 
split between the District and Developer with 60% going to the District 
and 40% to the Developer. Any use of Developer Contingency must be 
approved by District, which approval shall be granted within 24 hours 
after first requested and shall not be unreasonably denied. An 
accurate accounting of the Developer's Contingency fund will be noted 
on payment applications with a description of how the money is spent. 

2.1.6 District Allowance. The District shall establish a separate District 
fund in the amount of Five Hundred Thousand Dollars ($500,000.00). 
This allowance is for the exclusive use of the District for additional 
owner generated Project costs including , but not limited to owner 
requested changes . Any unused portion of the District Allowance shall 
be returned to the District at the time of Project completion or 
termination. An accurate accounting of the District's Allowance fund 
will be noted on payment applications with a description of how the 
money is spent. 

2.2 The Guaranteed Project Cost is: Thirty-six Million Dollars 
($36,000,000.00), which consists of the amounts identified in Attachment 2 to this 
Exhibit C. Except as indicated herein for modifications to the Project approved by 
the District, Developer will not seek add itional compensation from District in excess 
of Guaranteed Project Cost. District shal l pay the actual project cost of the work 
not to exceed the Guaranteed Project Cost to Developer in the form of Tenant 
Improvement Payments and Lease Payments as indicated herein. 

2.3 Cost Savings Clause. Any cost savings from subcontractor or material 
purchases which cause the actual project cost to be less than the Guaranteed 
Project Cost shall be split between the District and Developer with 60% going to the 
District and 40% to the Developer. Any substitution of a subcontractor or supplier 
after issuance of the Notice to Proceed must be first approved by the District. In no 
event may a Local/ Small Local I Small Local Resident Subcontractor or Supplier be 
substituted for a non-local business. 

2.4 Total Payment. 
Improvement Payments 
Project Cost as defined 
Facilities Lease. 

2.5 Excluded Costs. 

In no event shal l the cumulative total of the Tenant 
and the Lease Payments ever exceed the Guaranteed 
herein, unless modified pursuant to Exhibit D to the 

2.5.1 Salaries and other compensation of the Developer's personnel 
stationed at Developer's principal office or offices other than the Project Field 
Office, except as specifically provided in Subparagraphs 2.1.1.3.1 and 
2.1.1.3.4 . 
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2.5.2 Expenses of the Developer's principle office and offices other than the 
Project field Office. 

2.5.3 Overhead and genera l expenses, except as may be expressly included 
in Article 2. 

2.5.4 The Developer's capital expenses, including interest on the Developer's 
capital employed for the Work. 

2.5.5 Costs that would cause the Guaranteed Project Cost (as adjusted by 
Change Order) to be exceeded. 

2.6 Changes to Guaranteed Project Cost. 

2.6.1 As indicated in the Facilities Lease, the Parties may add or remove 
specific scopes of work from the Project. Based on these change(s), the 
Parties may agree to a reduction or increase in the Guaranteed Project Cost. 
If a cost impact of a change is agreed to by the Parties, it shall be reflected as 
a reduction or increase in the Tenant Improvement Payments and paid upon 
the payment request from the Developer when the work is performed. The 
amount of any change to the Guaranteed Project Cost shall be calculated in 
accordance with the provisions of Article 18 of Exhibit D to this Facilities 
Lease. 

2.6.2 The Parties acknowledge that the Guaranteed Project Cost is based on 
the Construction Documents, including the plans, and specifications, as 
identified in Exhibit D to the Facilities Lease. 

3. Tenant Improvement Payments. Prior to the District's taking delivery or 
occupancy of the Project, the District shall pay to Developer Tenant Improvement 
Payment(s), based on the amount of Work performed according to the Developer's Schedule 
of Values and pursuant to the provisions for Tenant Improvement payments, including Final 
Payment set forth in Exhibit D to the Facilities Lease. 

4. Lease Payments. After the Parties execute the Memorandum of Commencement 
Date, attached to t he Facilities Lease as Exhibit E, the District shall pay to Developer in 
monthly lease payments ("Lease Payment(s) " )as indicated below. 

4.1 The Lease Payments shall be consideration for the District's rental, use, and 
occupancy of the Project and the Proj ect Site and shall be made in equal monthly 
installments for the duration of the Term. 

4.2 The District represents that the annual Lease Payment obligation does not 
surpass the District's annual budget and will not require the District to increase or 
impose additional taxes or obligations on the public that did not exist prior to the 
execution of the Facilities Lease. 

4.3 Fair Rental Value. District and Developer have agreed and determined that 
the total Lease Payments constitute adequate consideration for the Facilities Lease 
and are reasonably equivalent to the fair rental value of the Project. In making such 
determination, consideration has been given to the obligations of the Parties under 
the Facilities Lease and Site Lease, the uses and purposes which may be served by 
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the Project and the benefits therefrom which will accrue to the District and the 
general public. 

4.4 Each Lease Payment Constitutes a Current Expense of the District . 

4.4.1 The District and Developer understand and intend that the obligation 
of the District to pay Lease Payments and other payments hereunder 
constitutes a current expense of the District and shall not in any way be 
construed to be a debt of the District in contravention of any applicable 
constitutional or statutory lim itation or requirement concerning the creation of 
indebtedness by the District, nor sha ll anything contained herein constitute a 
pledge of the general tax revenues , funds or moneys of the District. 

4.4.2 Lease Payments due hereunder shall be payable only from current 
funds which are budgeted and appropriated or otherwise made legally 
available for this purpose. This Facilities Lease shall not create an immediate 
indebtedness for any aggregate payments that may become due hereunder. 

4.4.3 The District covenants to take all necessary actions to include the 
estimated Lease Payments in each of its final approved annual budgets. 

4.4.4 The District further covena nts to make all necessary appropriations 
(including any supplemental appropriations) from any source of legally 
avai lable funds of the District fo r t he actual amount of Lease Payments that 
come due and payable during the period covered by each such budget. 
Developer acknowledges that the District has not pledged the full faith and 
credit of the District, State of California or any state agency or state 
department to the payment of Lease Payments or any other payments due 
hereunder. The covenants on the part of District contained in this Facilities 
Lease constitute duties imposed by law and it shall be the duty of each and 
every public official of the District to take such action and do such things as 
are required by law in the performance of the official duty of such officials to 
enable the District to carry out and perform the covenants and agreements in 
this Facilities Lease agreed to be carried out and performed by the District. 

4.4.5 The Developer cannot, under any circumstances, accelerate the 
District's payments under the Facilities Lease . 

5. District's Purchase Option 

5.1 If the District is not then in uncured Default hereunder, the District shall have 
the option to purchase not less than al l of the Project in its "as- is, where-is" 
condition and terminate this Facilities Lease and Site Lease by paying the total of any 
Lease Payments due for the remainder of the Term as of the date the option is 
exercised ("Option Price"). 
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5.2 District shall provide Developer no less than thirty (30) days' prior written 
notice that District is exercising its option to purchase the Project as set forth above 
on a specific date ("Option Date"). If the District exercises this option, the District 
shall pay directly to Developer the Option Price on or prior to the Option Date and 
Developer shall at that time deliver to District all reasonably necessary documents in 
recordable form to terminate this Facilities Lease and the Site Lease. District may 
record all such documents at District's cost and expense. 

5.3 Under no circumstances can the first Option Date be on or before thirty-five 
(35) days after the Developer completes the Project and the District accepts the 
Project. 
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ATTACHMENT 1 
DETAILS OF GENERAL CONDITIONS 

General Conditions consists of project staffing = $65,000/mo. 

2011 Staff Billing Rates with Overhead for additional work, future phase 
preconstruction, and construction: 

Project Executive 

Project Manager 

Project Engineer 

Project Superintendent 

Project Assistant Superintendent 

Estimator 

Purchasing Agent 

Safety Manager 

Scheduler 

Community Outreach Director 

Accountant/Cost Engineer 

$185/hr 

$130/hr 

$100/hr 

$140/hr 

$110/hr 

$120/hr 

$115/hr 

$ 95/hr 

$ 95/hr 

$ 95/hr 

$ 75/hr 

Hourly rates are based on 173 billable hours per month and escalation is 3°/o annually beginning in 
January of each year. All other General Condition costs for but not limited to general liability, 
insurance, city gross receipts taxes, cell phones, computers, job site software, and equipment will be 
budgeted based on the additional work. 
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ATTACHMENT 2 
DETAILS OF GUARANTEED PROJECT COST 

Guaranteed Project Cost Detail Attached - 4 pages 
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OUSD- DOWNTOWN EDUCATIONAL COMPLEX 
PRELIMINARY SCHEDULE OF VALUES 

BUYOUT PACKAGE 

1.0 GENERAL REQUIREMENTS 

GENERAL REQUIREMENTS HOLD I OT 

2.2 EARTHWORK I GRADING I PAVING 

EARTHWORK I GRADING I PAVING HOLD I OT 

2.4 LANDSCAPING 
2.7 SITE CONCRETE 

SITE CONCRETE HOLD I OT 
2.8 SITE UTILITIES 

SITE UTILITIES HOLD I OT 

3.3 CONCRETE 

CONCRETE HOLD I OT 

4.2 MASONRY 

MASONRY HOLD I OT 

5.1 STRUCT STEEL 
STRUCT STEEL HOLD I OT 

5.3 METAL DECK 

5.5 MISC. IRON AND ORNAMENTAL IRON 

MISC. IRON AND ORNAMENTAL IRON HOLD I OT 
6.1 ROUGH CARPENTRY 

6.2 FINISH CARPENTRY 

7.1 WATERPROOFING 

7.5 MEMBRANE ROOFING 

7.6 SHEET MET AU FLASHING 

7.9 SEALANTS 

8.1 DOOR, FRAMES AND HARDWARE 

DOOR, FRAMES AND HARDWARE HOLD I OT 

8.3 COILING DOORS 

8.9 CURTAIN WALUGLAZING 

CURTAIN WALUGLAZING HOLD I OT 

9.2 DRYWALL I PLASTER / INSULATION I ACOUSTIC SPRAY 
DRYWALL I PLASTER / INSULATION I ACOUSTIC SPRAY HOLD I 

9.3 CERAMIC TILE 

CERAMIC TILE HOLD I OT 

9.4 TERRAZZO 
TERRAZZO HOLD / OT 

9.5 ACOUSTIC TILE/WALL PANEL 

ACOUSTIC TILE/WALL PANEL HOLD I OT 

PAGE 1 of 2 

GPCVALUE 

881 ,1 14 
24,000 

347,290 

5,000 

425,841 

260,945 

5 ,000 

357,000 

9 ,500 
1,720 ,362 

21 ,500 

77,350 

2 ,500 

2,529,800 

49,000 

270,000 

1,018,000 

35,000 
75,000 

164,610 

43,900 

565,030 

495,950 

22,500 

399,800 

5,000 

41,842 

2 ,809 ,720 

15,000 

4 ,035,481 
106,500 

71 ,860 
2 ,000 

217,460 

7,000 

384,467 

28-Mar-11 REVISED 
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OUSD -DOWNTOWN EDUCATIONAL COMPLEX 
PRELIMINARY SCHEDULE OF VALUES 

BUYOUT PACKAGE 

9.6 FLOORING 

FLOORING HOLD I OT 

9.9 PAINTING 

PAINTING HOLD I OT 
10.1 TOILET PARTITIONS AND ACCESSORIES 

11 .2 BIRD BARRIER 

10.4 IDENTIFYING DEVICES 

10.5 METAL LOCKERS 

10.9 MISC ACCESSORIES 

11.1 EQUIPMENT 

11.4 FOOD SERVICE EQUIPMENT 

12.4 SHADES 

14.1 ELEVATOR 

15.4 PLUMBING I SOLAR THERMAL 

PLUMBING I SOLAR THERMAL HOLD I OT 

15.5 FIRE PROTECTION 

FIRE PROTECTION HOLD l OT 
15.6 HVAC 

HVAC HOLD I OT 
16.1 ELECTRICAL 

ELECTRICAL HOLD I OT 

16.2 PHOTOVOLTAIC 

I DIRECT COSTS 

SUBGUARD 
CCIP 

PRECONSTRUCTION 

GENERAL CONDITIONS 

STAFF OT ALLOWANCE 
BUILDERS RISK INSURANCE 

BOND 

FEE 

I sUBTOTAL 

GPC CONTINGENCY 

I TOTAL GPC 

OWNER DIRECTED PROJECT CONTINGENCY 

I TOTAL GPC WITH OWNER's CONTINGENCY 
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GPCVALUE 

500,766 
17,000 

398,000 
15,000 
48,340 
20,000 

102,977 
2,900 

44,471 
65,185 

337,052 
42,066 

256,000 
1,368,760 

15,000 
426,000 

7,500 
4,148,339 

78 ,000 
3,067,524 

50,000 
1,300,000 

29,821 ,202 I 
342,944 

1,025,581 
196,000 

1,357,413 
90,000 

114,916 
329 ,~1 

1,188,483 

34,466,019 I 
1,033,981 

35,soo,ooo I 
500 ,000 

36,ooo ,ooo I 

28-Mar-11 REVISED 
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TURNER CONSTRUCTION 3/15/2011 

ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST 

OUSD - DOWNTOWN EDUCATIONAL COMPLEX 
GUARANTEED PROJECT COST - QUALIFICATIONS 

1.0 GENERAL QUALIFICATIONS AND ASSUMPTIONS 
- The GPC and its Clarifications and Assumptions will supersede any terms or provisions in any contract documents that may confl ict. 

GPC includes work stipulated as Phase 1 Increment 2 only . 
- The GPC is not to be construed as a "line item" guarantee. If one category exceeds the budgeted amount, and another is less than the budgeted amount, they shall off 

set each other to the extent the total GPC is not exceeded 

- GPC does not include any costs associated with addit ional DSA and/or City of Oakland permit requirements not shown on the plans or specifications . 
In the absence of detailed information sufficient for pricing , we include Allowances, which are subject to increase or decrease by Change Order when details are fully 
developed and actual costs determined . Unless otherwise noted, Allowances include materials and equipment delivered to the site, all on-site labor costs and 
applicable taxes. 

- The GPC includes District Accepted VE reductions. 

- The cost and responsibility of removing existing hazardous waste , toxic materials and other environmentally unsafe materials, if any, is excluded , with the exception of 
the material specified in Alternate 1. The District shall provide Turner with a "Clean Letter" representing that the site has been remediated and is free of toxic materials 
and any other environmentally unsafe materials. 

- We have assumed that the Construction Contingency is for the exclusive use of Turner Construction Company and is available for, but not limited to the following : 

a. Overruns in General Conditions Costs 
b. Changes in Market Conditions that affect labor and/or material availabil ity. 
d. Corrective work or other errors, other than those caused by gross negligence. 
e. Underestimated cost of unboughts items in the GPC. 
f. Additional Turner staff as neccesary to fulfi ll the requirements of the project. 
g. Purchasing Scope Gaps. 
h. Schedule Recovery resulting Turner error and/or oversight. 

- The Commissioning Agent will be provided by Oakland Unified School District. 
- The Commissioning Plan, to be developed by the Commissioning Agent will conform to the schedule developed for the Turner bid documents. 

Utility Company fees, design, and District coordination are not included . 

2.2 EARTHWORK 
- We have included a $24,000 allowance for the "Remaining Soil Removal" per Alternate #1 . 

2.8 SITE UTILITIES 
It is assumed that domestic water service is provide by East Bay Municipal Utility District, including tie-ins to the existing water mains, piping up to the water meter 
and the meter itself. 
It is assumed that fire water service is provide by East Bay Municipal Utility District, including tie-ins to the existing water mains, piping up to the backflow preventer. 
It is assumed that any new fi re hydrants will be provide and installed by East Bay Municipal Utility District 
It is assumed that the upsizing of any water mains is by East Bay Municipal Utility District 

3.3 CONCRETE 
Fill on deck will be poured to a constant thickness as we have no responsibility for steel design, deflection and camber. 

- Topping Slab to receive broom finish . 

5.5 MISC. IRON AND ORNAMENTAL IRON 
Metal Signage banners at Bldg B are not included (no detail). 

Page 2 of 3 
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ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST 

OUSD - DOWNTOWN EDUCATIONAL COMPLEX 
GUARANTEED PROJECT COST - QUALIFICATIONS 

7.5 MEMBRANE ROOFING 
- Detail15 A1-62.61 - not used . Mechanical curbs shall be concrete or preformed curbs. 

7.6 SHEET MET AU FLASHING 
- Seismic expansion joint at Kalwall I adjacent wall needs to be detailed. 
- PV detail at Standing Seam Roof is per electrical drawings. 

8.9 CURTAIN WALUGLAZING 
- We include perfomance mock up testing program on curtainwall - see VE suggestions. 
- Detail for curtainwall above at A 1-41 .1 grid d-4 - Detail requires clarification . 

9.2 DRYWALL AND PLASTER 
- Wall type 24 - Alternate for tile is not included. 

9.9 PAINTING 
- High Perf Coating is not included on exterior exposed structural steel. 

9.4 TERRAZZO 
- Terrazzo fill at expansion joint covers are excluded . Colored grout is included. 

10.1 TOILET PARTITIONS AND ACCESSORIES 

10.4 IDENTIFYING DEVICES 
- An allowance for the Educational display of $50,000 is included. 

10.9 MISC ACCESSORIES 
- One projection screen included . 

14.1 ELEVATOR 
- No bidders provided per spec. Mitsubishi is close to Spec and Local and low. 

15.4 PLUMBING 
An allowance of $50,000 for the Cistern is included in GPC as the design is incomplete. 

16.1 ELECTRICAL 
- PV System may not work as designed . Price includes alternate inverter design with Sunpower 315W panels. 
- Production AV and Production Lighting are raceway systems and power only. 

TURNER CONSTRUCTION 3/15/2011 
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EXHIBIT D 

GENERAL CONSTRUCTION PROVISIONS 

Attached is a copy of the General Construction Provisions of the Facilities Lease 

Facilities Lease: Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 
OUSD and Turner Construction Company 
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"EXHIBIT "D" 
TO 

FACILITIES LEASE 
CONSTRUCTION PROVISIONS 

FOR THE FOLLOWING PROJECT: 

Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave., Oakland , CA 94607 

By and between 

Oakland Unified School District 

1025 2nd Avenue 

Oakland, CA 94606-2212 

And 

Turner Construction Company 

1111 Broadway, Suite 2100 

Oakland, CA 94607 

Dated as of March 23, 2011 
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1. CONTRACT TERMS AND DEFINITIONS 

1.1 Definitions 

Wherever used in the Contract Documents, the following terms shall have 
the meanings indicated, which shall be applicable to both the singular and 
plural thereof: 

1.1.1 Adverse Weather: Sha ll be only weather that satisfies all of the 
following conditions: (1) unusually severe precipitation, sleet, snow, hail, 
heat, or cold conditions in excess of the norm for the location and time of 
year it occurred, and (2) at the Project . 

1.1.2 Approval, Approved, and/or Accepted: 
authorization, unless stated otherwise. 

Refer to written 

1.1.3 . Architect: The individual, partnership, corporation, joint venture, or 
any combination thereof, named as Architect, who will have the rights and 
authority assigned to the Architect in the Contract Documents. The term 
Architect means the District's Architect on this Project or the Architect's 
authorized representative. 

1.1.4 As-Built Drawings: Unless otherwise defined in the special 
conditions, reproducible set of drawings to be updated on a monthly basis 
pursuant to the Contract Documents, that reflect changes made during the 
performance of the Work, recording differences between the original design of 
the Work and the Work as constructed . 

1.1.5 Change Order: A written order to the Developer authorizing an 
addition to, deletion from, or revision in the Work, and/or authorizing an 
adjustment in the Contract Price or Contract Time. 

1. 1.6 Claim: A separate demand by Developer for a time extension; 
payment of money or damages arising from Work done by or on behalf of the 
Developer pursuant to the Contract 
1.1. 7 Construction Manager: The Director of Construction or its 
authorized representative, named as such by the District. 

1.1.8 Construction Schedule: The progress schedule of construction of 
the Project as provided by Developer and reviewed by District. 

1.1.9 Contract Documents: The Contract Documents consist exclusively 
of the documents evidencing the agreement of the District and Developer. 
The Contract Documents consist of the following documents: 

1.1.9.1 
1.1.9.2 
1.1.9.3 
1.1.9.4 
1.1.9.5 
1.1.9.6 
1.1.9.7 

Site Lease 
Facilities Lease 
Performance Bond 
Payment Bond (Developer's Labor & Material Bond) 
Hazardous Materials Procedures and Requirements 
Workers' Compensat ion Certification 
Prevailing Wage Certification 
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1.1. 9.8 Disabled Vetera ns Business Enterpr ise Participation 
Certification 
1.1.9.9 Drug-Free Workplace Certification 
1.1. 9 .10 Criminal Background Investigation/Fingerprinting 
Certification 
1.1. 9.11 Hazardous Materials Certification 
1.1. 9.12 Lead-Based Paint Cert if ication 
1.1. 9.13 Imported Materials Cert if ication 
1.1. 9.14 Tobacco-Free Environment Certification 
1.1.9.15 Roofing Project Certi fi cation ( if appl icable) 
1.1.9.16 All Plans, Techn ical Specifications, and Drawings 
1.1. 9.17 Any and all addenda to any of the above documents 
1.1. 9.18 Any and all change orders or written modifications to the 
above documents if approved in writing by the District 

1.1.10 Contract Time: The time pe ri od stated in the Facilities Lease for the 
completion of the Work. 

1.1.11 Daily Job Report(s): Da ily Project reports prepared by the 
Developer's employee(s) who are present on Site, which shall include the 
information required herein. 

1.1.12 Day(s): 
day(s). 

Unless otherwise designated , day(s) means calendar 

1.1.13 Developer: The person or persons identified in the Facilities Lease 
as contracting to perform the Work to be done under the Contract 
Documents, or the legal represent ative of such a person or persons. 

1.1 .14 

1.1.15 District: The public agency or the school district for which the Work 
is performed. The govern ing board of the District or its designees will act for 
the District in all matters pertain ing to the Contract Documents. The District 
may, at any time: 

1.1.16 Direct the Developer to communicate with or provide notice to the 
Construction Manager or the Architect on matters for which the Contract 
Documents indicate the Developer wil l communicate with or provide notice to 
the District; and/or 

1.1.17 Direct the Construction Manager or the Architect to communicate 
with or direct the Developer on matters for which the Contract Documents 
indicate the District will commun icate with or direct the Developer. 

1.1.18 Drawings: (or " Plans") The graphic and pictorial portions of the 
Contract Documents showing the design , location , scope and dimensions of 
the Work, generally including plans, elevations, sections, details, schedules, 
sequence of operation, and diagrams. 
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1.1.19 DSA: Division of the State Architect. 

1.1.20 Guaranteed Project Cost: The total monies payable to the 
Developer under the terms and conditions of the Contract Documepts . 

1.1.21 Labor Compliance Program: (or "LCP") If this Project is funded at 
least in part with State bond funds for which a labor compliance program is 
required, and the District manages its own State-approved labor compliance 
program, then the LCP is the program and related documents and practices 
necessary for the program by which the District and/or its designee will 
ensure that the Developer and all Subcontractors pay prevailing wages to all 
workers on the Project. 

1.1.22 Material Safety Data Sheets: (or "MSDS") A form with data 
regarding the properties for potentially harmful substances handled in the 
workplace. 

1.1.23 Municipal Separate Storm Sewer System : (or "MS4") A system 
of conveyances used to collect and/or convey storm water, including, without 
limitation, catch basins, curbs, gutters, ditches, man-made channels, and 
storm drains. 

1.1.24 Product{s): New material, machinery, components, equipment, 
fixtures and systems forming the Work, including existing materials or 
components required and approved by the District for reuse. 

1.1.25 Product Data: Illustrations, standard schedules, performance 
charts, instructions, brochures, diagrams, and other information furnished by 
the Developer to illustrate a material, product, or system for some portion of 
the Work. · 

1.1.26 Project: The planned undertaking as provided for in the Contract 
Documents. 

1.1.27 Project Inspector {or "Inspector"): The individual(s) retained by 
the District in accordance with t itle 24 of the California Code of Regulations to 
monitor and inspect the Project. 

1.1.28 Program Manager: The individual, partnership, corporation, joint 
venture, or any combination t hereof, or its authorized representative, named 
as such by the District. If no Program Manager is designated for the Project 
that is the subject of the Contract Documents, then all references to Project 
Manager herein shall be read to refer to District . 

1.1.29 Provide: Shall include " provide complete in place," that is, "furnish 
and install," and "provide complete and functioning as intended in place" 
unless specifically stated otherwise. 

1.1.30 Safety Orders: Written and/or verbal orders for construction issued 
by the California Division of I ndustrial Safety ("CaiOSHA") or by the United 
States Occupational Safety and Health Administration ("OSHA"). 
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1.1.31 Safety Plan: Developer's safety plan specifically adapted for the 
Project. Developer's Safety Plan shall comply with all provisions regarding 
Project safety, including all applicable provisions in these Construction 
Provisions. 

1.1.32 Samples: Physical examples that illustrate materials, products, 
equipment, finishes, colors, or workmanship and that, when approved in 
accordance with the Contract Documents, establish standards by which 
portions of the Work will be judged. 

1.1.33 Shop Drawings: All drawings, prints, diagrams, illustrations, 
brochures, schedules, and other data that are prepared by the Developer, a 
subcontractor, manufacturer, supplier, or distributor, that illustrate how 
specific portions of the Work shall be fabricated or installed. 

1.1.34 Site: The Project site as shown on the Drawings. 

1.1.35 Specifications: That portion of the Contract Documents, Division 1 
through Division 17, and all technical sections, and addenda to all of these, if 
any, consisting of written descriptions and requirements of a technical nature 
of materials, equipment, construction methods and systems, standards, and 
workmanship. 

1.1.36 State: The State of California. 

1.1.37 Storm Water Pollution Prevention Plan: (or "SWPPP") A 
document which identifies sources and activities at a particular facility that 
may contribute pollutants to storm water and contains specific control 
measures and time frames to prevent or treat such pollutants . 

1.1.38 Subcontractor: A contractor and/or supplier who is under contract 
with the Developer or with any other subcontractor, regardless of tier, to 
perform a portion of the Work of the Project. 

1.1.39 Submittal Schedule: The schedule of submittals as provided by 
Developer and reviewed by District. 

1.1.40 Surety: The person, firm, or corporation that executes as surety the 
Developer's Performance Bond and Payment Bond, and must be a California 
admitted surety insurer as defined in the Code of Civil Procedure section 
995.120. 

1.1.41 Work: All labor, materials, equipment, components, appliances, 
supervision, coordination, and services required by, or reasonably inferred 
from, the Contract Documents, that are necessary for the construction and 
completion of the Project. 

1.2 Laws Concerning the Contract Documents 

The Contract Documents are subject to all provisions of the Constitution and laws of 
California governing, controlling, or affecting District, or the property, funds, 
operations, or powers of District, and such provisions are by this reference made a 
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part hereof. Any provision required by law to be included in the Contract Documents 
shall be deemed to be inserted. 

1.3 No Oral Agreements 

No oral agreement or conversation with any officer, agent, or employee of District, 
either before or after execution of Contract Documents, shall affect or modify any of 
the terms or obligations contained in any of the Contract Documents. 

1.4 No Assignment 

Except as specifically permitted in the Facilities Lease, Developer shall not assign the 
Contract Documents or any part thereof including, without limitation, any services or 
money to become due hereunder without the prior written consent of the District . 
Assignment without District's prior written consent shall be null and void. Any 
assignment of money due or to be come due under the Contract Documents shall be 
subject to a prior lien for services rendered or material supplied for performance of 
Work called for under the Contract Documents in favor of all persons, firms, or 
corporations rendering services or supplying material to the extent that claims are 
filed pursuant to the Civil Code, Code of Civil Procedure, Government Code, Labor 
Code, and/or Public Contract Code, and shall also be subject to deductions for 
liquidated damages or withholding of payments as determined by District in 
accordance with the Contract Documents. Developer shall not assign or transfer in 
any manner to a Subcontractor or supplier the right to prosecute or maintain an 
action against the District. 

1.5 Notice and Service Thereof 

1.5.1 Any notice from one party to the other or otherwise under the 
Contract Documents shall be in writing and shall be dated and signed by the 
party giving notice or by a duly authorized representative of that party. Any 
notice shall not be effective for any purpose whatsoever unless served in one 
of the following manners: 

1.5.1.1 If notice is given by personal delivery thereof, it shall be 
considered delivered on the day of delivery. 

1.5.1.2 If notice is given by overnight delivery service, it shall be 
considered delivered on (1 ) day after date deposited, as indicated by 
the delivery service . 

1.5.1.3 If notice is given by depositing same in United States mail, 
enclosed in a sealed envelope, it shall be considered delivered three 
(3) days after date deposited, as indicated by the postmarked date. 

1. 5.1.4 If notice is given by registered or certified mail with postage 
prepaid, return receipt requested, it shall be considered delivered on 
the day the notice is signed for. 
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1.6 No Waiver 

The failure of District in any one or more instances to insist upon strict performance 
of any of the terms of the Contract Documents or to exercise any option herein 
conferred shall not be construed as a waiver or relinquishment to any extent of the 
right to assert or rely upon any such terms or option on any future occasion. No 
action or failure to act by the District, Architect, or Construction Manager shall 
constitute a waiver of any right or duty afforded the District under the Contract 
Documents, nor shall any action or fa ilure to act constitute an approval of or 
acquiescence in any breach thereunder, except as may be specifically agreed in 
writing . 

1.7 Substitutions For Specified Items 

Developer shall not substitute any items identified in the Contract Documents 
without prior written approva l of the District, as approved by GPC. 

1.8 Materials and Work 

1.8.1 Except as otherwise specifically stated in the Contract Documents, 
Developer shall provide and pay for all materials, labor, tools, equipment, 
transportation, supervision , temporary constructions of every nature, and all 
other services, management, and facilities of every nature whatsoever 
necessary to execute and complete the Contract Documents within the 
Contract Time. 

1.8.2 Unless otherwise specified, all materials shall be new and the best of 
their respective kinds and grades as noted or specified, and workmanship 
shall be of industry standard. 

1.8.3 Materials shall be furnished in ample quantities and at such times as 
to insure uninterrupted progress of Work and shall be stored properly and 
protected as required. 

1.8.4 For all materials and equipment specified or indicated in the Drawings 
and Specifications, the Developer shall provide all labor, materials, 
equipment, and services necessary for complete assemblies and complete 
working systems, functioning as intended. Incidental items not indicated on 
Drawings, nor mentioned in the Specifications, that can legitimately and 
reasonably be inferred to belong to the Work described, or be necessary in 
good practice to provide a complete assembly or system, shall be furnished as 
though itemized here in every detail. In all instances, material and 
equipment shall be installed in strict accordance with each manufacturer's 
most recent published recommendations and specifications. 

1.8.5 Developer shall, after award of the Project by District and after 
relevant submittals have been approved, place orders for materials and/or 
equipment as specified so that delivery of same may be made without delays 
to the Work. Developer shall, upon demand from District, present 
documentary evidence showing that orders have been placed. 
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1.8.6 District reserves the right but has no obligation, for any neglect in 
complying with the above instructions, to place orders for such materials 
and/or equipment as it may deem advisable in order that the Work may be 
completed at the date specified in the Facilities Lease, and all expenses 
incidental to the procuring of said materials and/or equipment shall be paid 
for by Developer or withheld from payment(s) to Developer. 

1.8. 7 Developer warrants good title to all material, supplies, and equipment 
installed or incorporated in Work and agrees upon completion of all Work and 
completion of all payments under the Facilities Lease to deliver the Site to 
District, together with all improvements and appurtenances constructed or 
placed thereon by it, and free from any claims, liens, or charges. Developer 
further agrees that neither it nor any person, firm, or corporation furnishing 
any materials or labor for any work covered by the Contract Documents shall 
have any right to lien any portion of the Premises or any improvement or 
appurtenance thereon, except that Developer may install metering devices or 
other equipment of utility companies or of political subdivision, title to which 
is commonly retained by utility company or political subdivision. In the event 
of installation of any such metering device or equipment, Developer shall 
advise District as to owner thereof. 

1.8.8 Nothing contained in this Article, however, shall defeat or impair the 
rights of persons furnishing materials or labor under any bond given by 
Developer for their protection or any rights under any law permitting such 
protection or any rights under any law permitting such persons to look to 
funds due Developer in hands of District (e.g., Stop Notices), and this 
provision shall be inserted in all subcontracts and material contracts and 
notice of its provisions shall be given to all persons furnishing material for 
work when no formal contract is entered into for such material. 

1.8.9 Title to new materials and/or equipment for the Work of the Contract 
Documents and attendant liability for its protection and safety shall remain 
with Developer until incorporated in the Work of the Contract Documents and 
accepted by District. No part of any materials and/or equipment shall be 
removed from its place of storage except for immediate installation in the 
Work of the Contract Documents. Developer shall keep an accurate inventory 
of all materials and/or equipment in a manner satisfactory to District or its 
authorized representative and shall, at the District's request, forward it to the 
District. 

2. [RESERVED] 

3. ARCHITECT 

3.1 The Architect shall represent the District during the Project and will observe 
the progress and quality of the Work on behalf of the District. Architect shall have 
the authority to act on behalf of District to the extent expressly provided in the 
Contract Documents and to the extent determined by District. Architect shall have 
authority to reject materials, workmanship, and/or the Work whenever rejection may 
be necessary, in Architect's reasonable opinion, to insure the proper execution of the 
Contract Documents. 
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3.2 Arch itect shall, with the District and on behalf of the District, determine the 
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the 
Specifications, Drawings, and shall, with the District, interpret all other Contract 
Documents. 

3.3 Architect shall have all authority and responsibil ity established by law, 
including title 24 of the California Code of Regulations. 

3.4 Developer shall provide District and the Construction Manager with a copy 
of all written communication between Developer and Architect at the same time as 
that communication is made to Arch itect, including , without limitation, all RFis, 
correspondence, submittals, claims, and change order requests . 

4 . CONSTRUCTION MANAGER 

4.1 If a construction manager is used on this Project (" Construction Manager" 
or "CM") , the Construction Manager will provide administration of the Contract 
Documents on the District's behalf. After execution of the Contract Documents, all 
correspondence and/or instructions from Developer and/or District shall be 
forwarded through the Construction Manager. The Construction Manager will not be 
responsible for and will not have control or charge of construction means, methods, 
techniques, sequences, or procedures or for safety precautions in connection with 
the Work, which shall all remain the Developer's responsibility. 

4.2 The Construction Manager, however, will have authority to reject materials 
and/or workmanship not conforming to the Contract Documents, as determined by 
the District, the Architect, and/or the Project Inspector. The Construction Manager 
shall also have the authority to requ ire special inspection or testing of any portion of 
the Work, whether it has been fabricated, installed, or fully completed. Any decision 
made by the Construction Manager in good faith , shall not give rise to any duty or 
responsibility of the Construction Manager to the Developer, any Subcontractor, their 
agents, employees, or other persons perform ing any of the Work. The Construction 
Manager shall have free access to any or al l parts of Work at any time. 

4.3 If the District does not use a Construction Manager on this Project, all 
references to Construction Manager or CM shall be read as District. 

4.4 It is agreed that the Construction Manager shall have final say where there 
is a difference in opin ion between the Architect, Construction Manager and Project 
Inspector and the Developer may rely on any final decision made by the Construction 
Manager. 

5. INSPECTOR, INSPECTIONS, AND TESTS 

5.1 Project Inspector 

5.1.1 One or more Project Inspector(s), including special Project 
Inspector(s), as required, wil l be assigned to the Work by District, in 
accordance with requirements of ti t le 24, part 1, of the California Code of 
Regulations, to enforce the building code and monitor compliance with Plans 
and Specifications for the Project previously approved by the DSA. Duties of 
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Project Inspector(s) are specifical ly defined in section 4-342 of said part 1 of 
title 24. 

5.1.2 No Work shall be carried on except with the knowledge and under the 
inspection of the Project Inspector(s). The Project Inspector(s) shall have 
free access to any or all parts of Work at any time. Developer shall furnish 
Project Inspector(s) reasonable opportunities for obtaining such information 
as may be necessary to keep Project Inspector(s) fully informed respecting 
progress and manner of work and character of materials. Inspection of Work 
shall not relieve Developer from an obligation to fulfill the Contract 
Documents. Project Inspector(s) and the DSA are authorized to stop work 
whenever the Developer and/or its Subcontractor(s) are not complying with 
the Contract Documents. Any work stoppage by the Project Inspector(s) 
and/or DSA shall be without liability to the District. Developer shall instruct 
its Subcontractors and employees accordingly. 

5.1.3 If Developer and/or any Subcontractor requests that the Project 
Inspector(s) perform any inspection off-site, this shall only be done if it is 
allowable pursuant to applicable regulations and DSA, if the Project 
Inspector(s) agree to do so. 

5.2 Tests and Inspections 

5.2.1 Tests and Inspections shall comply with title 24, part 1, California 
Code of Regulations, group 1, article 5, section 4-335, and with the provisions 
of the Specifications. 

5.2.2 The District will select an independent testing laboratory to conduct 
the tests. Selection of the materials required to be tested shall be by the 
laboratory or the District's representat ive and not by the Developer. The 
Developer shall notify the District 's representative a sufficient time in advance 
of its readiness for required observation or inspection. 

5.2.3 The Developer shall notify the District's representative a sufficient 
time in . advance of the manufacture of material to be supplied under the 
Contract Documents that must by terms of the Contract Documents be 
tested, in order that the District may arrange for the testing of same at the 
source of supply. This notice shall be, at a minimum, seventy-two (72) hours 
prior to the manufacture of the material that needs to be tested. 

5.2.4 Any material shipped by the Developer from the source of supply 
prior to having satisfactorily passed such testing and inspection or prior to the 
receipt of notice from said representat ive that such testing and inspection will 
not be required, shall not be incorporated into and/or onto the Project. 

5.2.5 The District will select and pay testing laboratory costs for all tests 
and inspections. Costs of tests of any materials found to be not in compliance 
with the Contract Documents shall be paid for by the District and may be 
reimbursed by the Developer or deducted from the Guaranteed Project Cost if 
its not in the best interest of the project. 

Exhibit "D" to Facilities Lease: Downtown Educational Complex 1 Phase I- Increment II 
1050 Second Ave., Oakland, CA 94607 /OUSD and Turner Construction Company Page 9 



5.3 Costs for After Hours and/or Off Site Inspections 

If the Developer performs Work outside the Inspector's regular working hours, 
costs of any inspections required outside regular working hours shall be borne by 
the Developer and may be invoiced to the Developer by the District or the District 
may deduct those expenses from the next Tenant Improvement Payment. 

6. DEVELOPER 

Developer shall construct the Work for the Guaranteed Project Cost including any 
adjustment(s) to the Guaranteed Project Cost pursuant to provisions herein regarding 
changes to the Guaranteed Maximum Price. Except as otherwise noted, Developer shall 
provide and pay for all labor, materials, equipment, permits, fees, licenses, facilities, 
transportation, taxes, and services necessary for the proper execution and completion of 
the Work, except as indicated herein. 

6.1 Status of Developer 

6.1.1 Developer is and shall at all times be deemed to be an independent 
contractor and .shall be wholly responsible for the manner in which it and its 
Subcontractors perform the services required of it by the Contract 
Documents. Nothing herein contained shall be construed as creating the 
relationship of employer and employee, or principal and agent, between the 
District, or any of the District's employees or agents, and Developer or any of 
Developer's Subcontractors, agents or employees. Developer assumes 
exclusively the responsibility for the acts of its employees as they relate to 
the services to be provided during the course and scope of their employment. 
Developer, its Subcontractors, agents, and its employees shall not be entitled 
to any rights or privileges of District employees. District shall be permitted to 
monitor the Developer's activities to determine compliance with the terms of 
the Contract Documents. 

6.1.2 As required by law, Developer and all Subcontractors shall be 
properly licensed and regulated by the Contractors State License Board, 3132 
Bradshaw Road, Post Office Box 2600, Sacramento, California 98826, 
http://www.cslb.ca .gov . 

6.2 Developer's Supervision 

6.2.1 During progress of the Work, Developer shall keep on the Premises, 
and at all other locations where any Work related to the Contract Documents 
is being performed, a competent project manager and construction 
superintendent who are employees of the Developer, to whom the District 
does not object and at least one of whom shall be fluent in English, written 
and verbal. 

6.2.2 The project manager and construction superintendent shall both 
speak fluently the predominant language of the Developer's employees. 

6.2 .3 Before commencing the Work herein, Developer shall give written 
notice to District of the name of its project manager and construction 
superintendent. Neither the Developer's project manager nor construction 
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superintendent shall be changed except with prior written notice to District, 
unless the Developer's project manager and/or construction superintendent 
proves to be unsatisfactory to Developer, District, any of the District's 
employees, agents, the Construction Manager, or the Architect, in which case, 
Developer shall notify District in writ ing. The Developer's project manager 
and construction superintendent shall each represent Developer, and all 
directions given to Developer's project manager and/or construction 
superintendent shall be as binding as if given to Developer. 

6.2.4 Developer shall give efficient superv ision to Work, using its best skill 
and attention. Developer shal l carefully study and compare all Contract 
Documents, Drawings, Specifications, and other instructions and shall at once 
report to District, Construction Manager, and Architect any error, 
inconsistency, or omission t hat Developer or its employees and 
Subcontractors may discover, in writing, with a copy to District's Project 
Inspector(s). This obligation is for the pu rpose of facilitating the construction 
of the Project and it is recognized t hat Developer's review is made in the 
Developer's capacity as a general contractor and not as a licensed design 
professional. 

6.3 Duty to Provide Fit Workers 

6.3.1 Developer and Subcontractor(s) shall at all times enforce strict 
discipline and good order among the ir employees and shall not employ any 
unfit person or anyone not skilled in work assigned to that person. It shall be 
the responsibility of Developer to ensure compliance with this requirement . 
District may requ ire Developer to permanently remove unfit persons from 
Project Site. 

6.3 .2 Any person in the employ of Developer or Subcontractor(s) whom 
District may deem incompetent or unfit shall be excluded from working on the 
Project and shall not again be employed on the Project except with the prior 
written consent of District . 

6.3.3 The Developer shall furnish labor that can work in harmony with all 
other elements of labor employed or to be employed in the Work. 

6.3.4 If Developer intends to ma ke any change in the name or legal nature 
of the Developer's entity, Developer must first notify t he District. The District 
shall determine if Developer's intended change is permissible while 
performing the Contract Documents. 

6.4 Purchase of Materials and Equipment 

The Developer is required to order, obtai n, and store materials and equipment 
sufficiently in advance of its Work at no add it ional cost f rom District to assure that 
there will be no delays. 

6.5 Documents On Work 
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6.5.1 Developer shall at all times keep on the Work Site, or at another 
location as the District may authorize in writing, one legible copy of all 
Contract Documents, including Addenda and Change Orders, and titles 19 and 
24 of the California Code of Regulations, the specified edition(s) of the 
Uniform Building Code, all approved Drawings, Plans, Schedules, and 
Specifications, and all codes and documents referred to in the Specifications, 
and made part thereof. These documents shall be kept in good order and 
available to District, Construction Manager, Architect, Architect's 
representatives, the Project Inspector(s), and all authorities having 
jurisdiction. Developer shall be acquainted with and comply with the 
provisions of these titles as they relate to this Project. (See particularly the 
duties of Developer, title 24, part 1, California Code of Regulations, section 4-
343.) Developer shall also be acquainted with and comply with all California 
Code of Regulations provisions relating to conditions on this Project, 
particularly titles 8 and 17. Developer shall coordinate with Architect and 
Construction Manager and shall submit its verified report(s) according to the 
requirements of title 24. 

6.5.2 Daily Job Reports. 

6.5.2.1 Developer shall maintain, at a minimum, at least one (1) set 
of Daily Job Reports on the Project. These must be prepared by the 
Developer's employee(s) who are present on Site, and must include, at 
a minimum, the following information: 

6.5.2.1.1 A brief description of all Work performed on that 
day. 
6.5.2.1.2 A summary of all other pertinent events and/or 
occurrences on that day. 
6.5.2.1.3 The weather conditions on that day. 
6.5.2.1.4 A list of all Subcontractor(s) working on that day, 
6.5.2.1.5 A list of each Developer employee working on that 
day and the total hours worked for each employee. 
6.5.2.1.6 A complete list of all equipment on Site that day, 
whether in use or not. 
6.5.2.1.7 A complete list of all materials, supplies, and 
equipment delivered on that day. 
6.5.2.1.8 A complete list of all inspections and tests 
performed on that day. 

6.5.2.2 Each day Developer shall provide a copy of the previous 
day's Daily Job Report to the District or the District's Construction 
Manager. 

6.6 Preservation of Records 

The District shall have the right to examine and audit all "Daily Job Reports" or 
other Project records of Developer's project manager(s), project 
superintendent(s), and/or project foreperson(s), all certified payroll records and/or 
related documents including, without limitation, payroll, payment, timekeeping 
and tracking documents; and as it pertains to change orders, all books, estimates, 
records, contracts, documents, cost data, subcontract job cost reports, and other 
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data of the Developer, any Subcontractor, and/or supplier, including computations 
and projections related to estimating, negotiating, pricing, or performing the Work 
or modification, in order to evaluate the accuracy, completeness, and currency of 
the cost, manpower, coordination, supervision, or pricing data at no additional cost 
to the District. These documents may be duplicative and/or be in addition to any 
documents held in escrow by the District. The Developer shall make available at 
its office at all reasonable times the mater ials described in this paragraph for the 
examination, audit, or reproduction until three (3) years after final payment under 
the Contract Documents. Notwithstanding the provisions above, Developer shall 
provide any records requested by any governmental agency, if available, after the 
time set forth above. District agrees that it will not furnish any of the records 
defined hereunder to any third party other than as required by law. 

6. 7 Integration of Work 

6. 7.1 Developer shall do all cutting, fitting , patching, and preparation of 
Work as required to make its several parts come together properly, to fit it to 
receive or be received by work of other contractors, and to coordinate 
tolerances to various pieces of work, showing upon, or reasonably implied by, 
the Drawings and Specifications fo r the completed structure, and shall 
conform them as District and/or Archi tect may d irect. 

6.7.2 All cost caused by defective or ill-timed Work shall be borne by 
Developer, inclusive of repair work. 

6.7 .3 Developer shall not endanger any work performed by it or anyone 
else by cutting, excavating, or ot herwise altering work and shall not cut or 
alter work of any other contractor except w ith consent of District. 

6.8 Obtaining of Permits and Licenses 

Developer shall secure and pay for any perm its, licenses, and certificates necessary 
for prosecution of Work before the date of the commencement of the Work or before 
the permits, licenses, and certificates are legally required to continue the Work 
without interruption. The Developer sha ll obtain and pay, only when legally 
required, for all licenses, permits, inspections, and inspection certificates required to 
be obtained from or issued by any authority having jurisdiction over any part of the 
Work included in the Contract Documents. All final permits, licenses, and certificates 
shall be delivered to District before demand is made for final payment. The costs 
associated with sa id permits, licenses and certificates shall be direct reimbursement 
items and are not subject to any markup. 

6.9 Work to Comply With Applicable Laws and Regulations 

6. 9.1 Developer shall. give all notices and comply with the following specific 
laws, ordinances, rules, and regulations and all other applicable laws, 
ordinances, rules, and regulations bearing on conduct of Work as indicated 
and specified, including but not limited to the appropriate statutes and 
administrative code sections. If Developer observes that Drawings and 
Specifications are at variance therewith , or should Developer become aware 
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of the development of conditions not covered by Contract Documents that will 
result in finished Work being at variance therewith, Developer shall promptly 
notify District in writing and any changes deemed necessary by District shall 
be made as provided in the Contract Documents for changes in Work. 

6.9.1.1 National Electrical Safety Code, U. S. Department of 
Commerce 
6.9.1.2 National Board of Fire Underwriters' Regulations 
6.9.1.3 Uniform Building Code, latest addition, and the California 
Code of Regulations, title 24, including the California Green Building 
Standards Code, effective 01/01/2011, and other amendments. as 
designed to by Architect. 
6. 9.1.4 Manual of Accident Prevention in Construction, latest 
edition, published by A.G.C. of America 
6.9.1.5 Industrial Accident Commission's Safety Orders, State of 
California 
6.9.1.6 Regulations of the State Fire Marshall (title 19, California 
Code of Regulations) and Pertinent Local Fire Safety Codes 
6.9.1.7 Americans with Disabilities Act 
6. 9.1.8 Education Code of the State of California 
6.9.1.9 Government Code of the State of California 
6.9.1.10 Labor Code of the State of California, division 2, part 7, 
Public Works and Public Agencies 
6.9.1.11 Public Contract Code of the State of California 
6.9.1.12 California Art Preservation Act 
6.9.1.13 U.S. Copyright Act 
6.9.1.14 U.S. Visual Artists Rights Act 

6.9.2 Developer shall comply with al.l applicable mitigation measures, if 
any, adopted by any public agency with respect to this Project pursuant to the 
California Environmental Quality Act (Public Resources Code section 21000 et 
seq.). The District has complied with all requirements imposed upon it by the 
California Environmental Quality Act (Public Resource Code Section 21000 et 
seq. ("CEQA") in connection with the Project, and no further environmental 
review of the Project is necessary pursuant to CEQA before the construction 
of the Project may commence. 

6.9.3 If Developer performs any Work that it knew, to be contrary to any 
applicable constructions laws, ordinance, rules, or regulations pertaining to 
means and methods, Developer shall bear all costs arising therefrom. 

6.9.4 Where Specifications or Drawings state that materials, processes, or 
procedures must be approved by the DSA, State Fire Marshall, or other body 
or agency, Developer shall use its best efforts to satisfy the requirements of 
such bodies or agencies. 

6.10 Safety/Protection of Persons and Property 
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6.10.1 The Developer will be solely and completely responsible for conditions 
of the Work Site, including safety of all persons and property during 
performance of the Work. This requirement will apply continuously and not 
be limited to normal working hours. 

6.10.2 The wearing of hard hats will be mandatory at all times for all 
personnel on Site. Developer shall supply sufficient hard hats to properly 
equip all employees and visitors. 

6.10.3 Any construction· review of the Developer's performance is not 
intended to include review of the adequacy of the Developer's safety 
measures in, on, or near the Work Site. 

6.10.4 Implementation and maintenance of safety programs shall be the 
sole responsibility of the Developer. 

6.10.5 The Developer shall furnish to the District a copy of the Developer's 
safety plan within the time frame indicated in the Contract Documents and 
specifically adapted for the Project. 

6.10.6 Developer shall be responsible for aiL damages to persons or property 
that occur as a result of its fault or negligence in connection with the 
prosecution of the Contract Documents and shall take all necessary measures 
and be responsible for the proper care and completion and final acceptance 
by District. All Work shall be solely at Developer's risk with the exception of 
damage to the Work caused by "acts of God" as defined in Public Contract 
Code section 7105. 

6.10.7 Developer shall take, and require Subcontractors to take, all 
necessary precautions for safety of workers on the Project and shall comply 
with all applicable federal, state, local, and other safety laws, standards, 
orders, rules, regulations, and building codes to prevent accidents or injury to 
persons on, about, or adjacent to premises where Work is being performed 
and to provide a safe and healthful place of employment. Developer shall 
furnish, erect, and properly maintain at all times, all necessary safety devices, 
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen 
for protection of workers and the public and shall post danger signs warning 
against hazards created by such features in the course of construction. 

6.10.8 Hazards Control - Developer shall store volatile wastes in approved 
containers and remove them from the Site as necessary by law .. 

6.10.9 Developer shall designate a responsible member of its organization 
on the Project, whose duty shall be to post information regarding protection 
and obligations of workers and other notices required under occupational 
safety and health laws, to comply with reporting and other occupational 
safety requirements, and to protect the life, safety, and health of workers. 
Name and position of person so designated shall be reported to District by 
Developer. 

6.10.10 Developer shall correct any violations of safety laws, rules, orders, 
standards, or regulations. Upon . the issuance of a citation or notice of 
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violation by the Division of Occupational Safety and Health, Developer shall 
correct such violation promptly. 

6.10.11 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 

6. 10.12 In an emergency affecting safety of life or of work or of adjoining 
property, Developer, without special instruction or authorization, shall act, at 
its discretion, to prevent such threatened loss or injury. Any compensation 
claimed by Developer on account of emergency work shall be determined by 
agreement. All salvage materials will become the property of the Developer 
and shall be removed from the Site unless otherwise called for in the Contract 
Documents. ·However, the District reserves the right to designate certain 
items of value that shall be turned over to the District unless otherwise 
directed by District . 

. 6.10.13 All connections to public utilities and/or existing on-site services 
shall be made and maintained in such a manner as to not interfere with the 
continuing use of same by the District during the entire progress of the Work. 

6. 10.14 Developer shall provide such heat, covering, and enclosures as are 
necessary to protect all Work, materials, equipment, appliances, and tools 
against damage by weather conditions, such as extreme heat, cold, rain, 
snow, dry winds, flooding, or dampness. 

6.10.15 The Developer shall protect and preserve the Work from all damage 
or accident, providing any temporary roofs, window and door coverings, 
boxings, or other construction as required by the Architect. The Developer 
shall be responsible for existing structures, walks, roads, trees, landscaping, 
and/or improvements in working areas; and shall provide adequate protection 
therefor. If temporary removal is necessary of any of the above items, or 
damage occurs due to the Work, the Developer shall replace same at his 
expense with same kind, quality, and size of Work or item damaged. This 
shall include any adjoining property of the District and others. 

6. 10.16 Developer shall take adequate precautions to protect existing roads, 
sidewalks, curbs, pavements, utilities, adjoining property, and structures 
(including, without limitation, protection from settlement or loss of lateral 
support), and to avoid damage thereto, and repair any damage thereto 
caused by construction operations. 

6. 10.17 Developer shall confine apparatus, the storage of materials, and the 
operations of workers to limits indicated by law, ordinances, permits, or 
directions of Architect, and shall not interfere with the Work or unreasonably 
encumber Premises or overload any structure with materials. Developer shall 
enforce all instructions of District and Architect regarding signs, advertising, 
fii"es, and smoking, and require that all workers comply with all regulations 
while on Project Site. 

6. 10.18 Developer, Developer's employees, Subcontractors, Subcontractors' 
employees, or any person associated with the Work shall conduct themselves 
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in a manner appropriate for a school site. No verbal or physical contact with 
neighbors, students, and faculty, profanity, or inappropriate attire or behavior 
will be permitted. District may require Developer to permanently remove 
non-complying persons from Project Site. 

6.10.19 Developer shall take care to prevent disturbing or covering any 
survey markers, monuments, or other devices marking property boundaries 
or corners. If such markers are disturbed, Developer shall have a civil 
engineer, registered as a professional engineer in California, replace them at 
no cost to District. 

6.10.20 In the event that the Developer enters into any agreement with 
owners of any adjacent property to enter upon the adjacent property for the 
purpose of performing the Work, Developer shall fully indemnify, defend, and 
hold harmless each person, entity, firm, or agency that owns or has any 
interest in adjacent property. The form and content of the agreement of 
indemnification shall be approved by the District pi"ior to the commencement 
of any Work on or about the adjacent property. The Developer shall also 
indemnify the District as provided in the indemnification provision herein. 
These provisions shall be in addition to any other requirements of the owners 
of the adjacent property. 

6.11 General Permit for Storm Water Discharges Associated with 
Construction and Land Disturbance Activities ("General Permit"> 

6.11.1 Developer acknowledges that all California school districts are now or 
will soon be obligated to develop and implement the following storm water 
requirements, without limitation: 

6.11.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4 
is a system of conveyances used to collect and/or convey storm water, 
including, without limitation, catch basins, curbs, gutters, ditches, 
man-made channels, and storm drains. 

6.11.1.2 A Storm Water Pollution Prevention Plan (SWPPP) that 
contains specific best management practices (BMPs) and establishes 
numeric effluent limitations at: 

6.11.1.2.1 Sites where the District engages in maintenance 
(e.g., fueling, cleaning, repairing) of transportation activities. 

6.11.1.2.2 Construction sites where: 

6.11.1.2.2.1 One (1) or more acres of soil will be 
disturbed, or 

6.11.1.2.2.1.1 The Project is part of a larger common 
plan of development that disturbs more than one (1) 
acre of soil. 
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6.11.2 Developer shall comply with any District storm water requirements 
that are approved by the District and applicable to the Project, at no 
additional cost to the District. 

6.12 Working Evenings and Weekends 

Developer may be required to work evenings and/or weekends at no additional cost 
to the District. Developer shall give the District notice prior to performing any 
evening and/or weekend work. Developer shall perform all evening and/or weekend 
work in compliance with all applicable rules, regulations, laws, and local ordinances 
including, without limitation, all noise and light limitations. Developer shall 
reimburse the District for any Inspector charges necessitated by the Developer's 
evening and/or weekend work. 

6.13 Cleaning Up 

6.13.1 The Developer shall provide all services, labor, materials, and 
equipment necessary for protecting the Work, all school occupants, 
furnishings, equipment, and building structure from damage until its 
completion and final acceptance by District. Dust barriers shall be provided to 
isolate dust and dirt from construction operations. At completion of the Work 
and portions thereof, Developer shall clean to the original state any areas 
beyond the Work area that become dust laden as a result of the Work. The 
Developer must erect the necessary warning signs and barricades to ensure 
the safety of all school occupants. The Developer at all times must maintain 
good housekeeping practices to reduce the risk of fire damage and must 
make a fire extinguisher, fire blanket, and/or fire watch, as applicable, 
available at each location where cutting, braising, soldering, and/or welding is 
being performed or where there is an increased risk of fire. 

6.13.2 Developer at all times shall keep Premises free from debris such as 
waste, rubbish, and excess materials and equipment caused by the Work. 
Developer shall not leave debris under, in, or about the Premises, but shall 
promptly remove same from the Premises on a daily basis. If Developer fails 
to clean up, District may do so and the cost thereof shall be charged to 
Developer. If the Contract Documents call for Work on an existing facility, 
Developer shall also perform specific clean-up on or about the Premises upon 
request by the District as it deems necessary for the continuing education 
process. Developer shall comply with all related provisions of the 
Specifications. 

6.13.3 If the Construction Manager, Architect, or District observes the 
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition. 

6.13.4 Should the Developer fail to perform the required clean-up, or should 
the clean-up be deemed unsatisfactory by the District, the District will then 
perform the clean-up. AU cost associated with the clean-up work (including 
all travel, payroll burden, and costs for supervision) will be deducted from the 
Guaranteed Maximum Price, or District may withhold those amounts from 
payment(s) to Developer. 
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7. SUBCONTRACTORS 

7.1 Developer shall provide the District with information for all of Developer's 
Subcontracts and Subcontractors. 

7.2 No contractual relationship exists between the District and any Subcontractor, 
supplier, or sub-subcontractor by reason of the Contract Documents. 

7.3 Developer agrees to bind every Subcontractor by terms of the Contract 
Documents as far as those terms are applicable to Subcontractor's work including, 
without limitation, all labor, wage & hour, apprentice and related provisions and 
requirements. If Developer shall subcontract any part of the Work called for by the 
Contract Documents, Developer shall be as fully responsible to District for acts and 
omissions of any Subcontractor and of persons either directly or indirectly employed 
by any Subcontractor, as it is for acts and omissions of persons directly employed by 
Developer. The divisions or sections of the Specifications are not intended to control 
the Developer in dividing the Work among Subcontractors or limit the work 
performed by any trade. 

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor 
under the Contract Documents shall not in any way relieve Developer of any 
obligations under the Contract Documents and no such consent shall be deemed to 
waive any provisions of the Contract Documents. 

7.5 . Developer is directed to familiarize itself with sections 1720 through 1861 of 
the Labor Code of the State of California, as regards the payment of prevailing 
wages and related issues, and to comply with all applicable requirements therein all 
including, without limitation, section 1775 and the Developer's and Subcontractors' 
obligations and liability for violations of prevailing wage law and other applicable 
laws. 

7.6 The Developer shall be responsible for the coordination of the trades, 
Subcontractors, sub-subcontractors, and material or equipment suppliers working on 
the Project. 

7. 7 Developer is solely responsible for settling any differences between the 
Developer and its Subcontractor(s) or between Subcontractors. 

7.8 Developer must include in all of its subcontracts the assignment provisions as 
indicated in the Termination section of these Construction Provisions. 

8. OTHER CONTRACTS/CONTRACTORS 

8.1 District reserves the right to let other contracts, and/or to perform work with 
its own forces, in connection with the Project. Developer shall afford other 
contractors reasonable opportunity for introduction and storage of their materials 
and execution of their work and shall properly coordinate and connect Developeris 
Work with the work of other contractors. All District contracts and work performed 
by its own forces shall abide by all provisions set forth in this agreement and the 
Project Labor Agreement. 
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8.2 Developer shall protect the work of any other contractor that Developer 
encounters while working on the Project. 

8.3 If any part of Developer's Work depends for proper execution or results upon 
work of District or any other contractor, the Developer shall visually inspect, and 
with reasonable effort, physically inspect all accessible portions of District's or any 
other contractors work and promptly report to the District in writing before· 
proceeding with its Work any defects in District's or any other contractor's work that 
render Developer's Work unsuitable for proper execution and results. Developer 
shall be held accountable for damages to District for District's or any other 
contractor's work that Developer failed to inspect or should have inspected. 
Developer's failure to inspect and report shall constitute Developer's acceptance of 
all District's or any other contractor's work as fit and .Proper for reception of 
Developer's Work, except as to defects that may develop in District's or any other 
contractor's work after execution of Developer's Work. Developer shall be 
reimbursed for damages if caused by the District or any other contractor as a result· 
of their work on the project. 

8.4 To ensure proper execution of its subsequent work, Developer shall measure 
and inspect work already in place and shall at once report to the District in writing 
any discrepancy between that executed work and the Contract Documents. 

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and 
nature of District's or any other contracts that have been or may be awarded by 
District in prosecution of the Project to the end that Developer may perform under 
the Contract Documents in light of the other contracts, if any. 

8.6 Nothing herein contained shall be interpreted as granting to Developer 
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not 
cause any unnecessary hindrance or delay to the use and/or school operation(s) of 
the Premises and/or to District or any other contractor working on the Project. If 
simultaneous execution of any contract or school operation is likely to cause 
interference with performance of Developer's obligations under the Contract 
Documents, Developer shall coordinate with those contractor(s), person(s), and/or 
entity(s) and shall notify the District of the resolution and District shall not cause any 
unnecessary hindrance or delay to the Developer or any other contractor working on 
the Project. 

9. DRAWINGS AND SPECIFICATIONS 

9.1 .A complete list of all Drawings that form a part of the Contract Documents are 
to be found as an index on the Drawings themselves, and/or may be provided to the 
Developer and/or in the Table of Contents. 

9.2 Materials or Work described in words that so applied have a well known 
technical or trade meaning shall be deemed to refer to recognized standards, unless 
noted otherwise. 

9.3 Trade Name or Trade Term. 

It is not the intention of the Contract Documents to go into detailed descriptions of 
any materials and/or methods commonly known to the trade under "trade name" or 
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"trade term." The mere mention or notation of "trade name" or "trade term" shall be 
considered a suffici~nt notice to Developer that it will be required to complete the 
work so named, complete, finished, and operable, with all its appurtenances, 
according to the best practices of the trade. 

9.4 The naming of any material and/or equipment shall mean furnishing and 
installing of same, including all incidental and accessory items thereto and/or labor 
therefor, as per best practices of the trade(s) involved, unless specifically noted 
otherwise. 

9.5 Contract Documents are complementary, and what is called for by one shall be 
binding as if called for by all. As such, Drawings and Specifications are intended to 
be fully cooperative and to agree. However, if Developer observes that Drawings 
and Specifications are in conflict, Developer shall promptly notify District and 
Architect in writing, and any necessary changes shall be made as provided in the 
Contract Documents. 

9.6 Should any question arise concerning the intent or meaning of the Contract 
Documents, including the Plans and Specifications, the question shall be submitted to 
the District for interpretation. If a conflict exists in the Contract Documents, these 
Construction Provisions shall control over the Facilities Lease, which shall control 
over the Site Lease, which shall control over Division 1 Documents, which shall 
control over Division 2 through Division 49 documents, which shall control over 
figured dimensions, which shall control over large-scale drawings, which shall control 
over small-scale drawings. In no case shall a document calling for lower quality 
and/or quantity material or workmanship control. However, in the case of 
discrepancy or ambiguity solely between and among the Drawings and 
Specifications, the discrepancy or ambiguity shall be resolved in favor of the 
interpretation that will provide District with the functionally complete and operable 
Project described in the Drawings and Specifications. In case of ambiguity, conflict, 
or lack of information, District will furnish clarifications with reasonable promptness. 

9. 7 Drawings and Specifications are intended to comply with all laws, ordinances, 
rules, and regulations of constituted authorities having jurisdiction, and where 
referred to in the Contract Documents, the laws, ordinances, rules, and regulations 
shall be considered as a part of the Contract Documents within the limits specified. 

9.8 Ownership of Drawings 

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental 
architectural and engineering work, or copies of other Contract Documents furnished 
by District, are the property of District. They are not to be used by Developer in 
other work and, with the exception of signed sets of Contract Documents, are to be 
returned to District on request at completion of Work, or may be used by District as 
it may require without any additional costs to District. Neither the Developer nor any 
Subcontractor, or material or equipment supplier shall own or claim a copyright in 
the Drawings, Specifications, and other documents prepared by the Architect. 
District hereby grants the Developer, Subcontractors, sub-subcontractors, and 
material or equipment suppliers a limited license to use applicable portions of the 
Drawings prepared for the Project in the execution of their Work under the Contract 
Documents. 
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10. DEVELOPER'S SUBMITTALS AND SCHEDULES 

10.1 Construction Schedule 

10.1.1 The Developer shall comply with the construction schedule attached to 
the Facilities Lease as Exhibit F ("Construction Schedule"). [To be attached 
when available.] 

10.1.1 Developer must provide all schedules both in hard copy and 
electronically, in a format (e.g. Primavera) approved in advance by the 
District. 

10.1.2 The District will review the schedules submi~ted and the Developer 
shall consider changes and corrections in the schedules as requested by the 
District. 

10.2 Schedule of Values 

The Developer shall provide a schedule of values for all of the Work, which includes 
quantities and prices of items aggregating the Guaranteed Project Cost and 
subdivided into component parts as approved by the District. 

10.3 Safety Plan. Developer's Safety Plan specifically adapted for the Project. 
Developer's Safety Plan shall comply with the following requirements: 

10.3.1 All applicable requirements of California Division of Industrial Safety 
("CaiOSHA") and/or of the United States Occupational Safety and Health 
Administration ("OSHA"). 

10.3.2 All provisions regarding Project safety, including all applicable 
provisions in these Construction Provisions. 

10.3.3 Developer's Safety Plan shall be in English and in the language(s) of 
the Developer's and its Subcontractors' employees. 

10.4 Complete Subcontractor List. The name, address, telephone number, 
facsimile number, California State Contractors License number, classification, and 
monetary value of all Subcontracts for parties furnishing labor, material, or 
equipment for completion of the Project. 

10.5 Monthly Progress ScheduleCsl 

10.5.1 Upon request by the District, Developer shall provide Monthly 
Progress Schedule(s) to the District. A Monthly Progress Schedule shall 
update the approved Construction Schedule or the last Monthly Progress 
Schedule, showing all work completed and to be completed. The monthly 
Progress Schedule shall be sent within the timeframe requested by the 
District and shall be in a format acceptable to the District and contain a 
written narrative of the progress of work that month and any changes, 
delays, or events that may affect the work. The process for District approval 
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of the Monthly Progress Schedule shall be the same as the process for 
approval of the Construction Schedule. 

10.5.2 Developer shall also submit Monthly Progress Schedule(s) with all 
payment applications. 

10.6 Material Safety Data Sheets CMSDSl 

Developer is required to ensure Material Safety Data Sheets are available in a 
readily accessible place at the Work Site for any material requiring a Material 
Safety Data Sheet per the Federal "Hazard Communication" standard, or 
employees right to know law. The Developer is also required to ensure proper 
labeling on substance brought onto the job site and that any person working with 
the material or within the general area of the material is informed of the hazards 
of the substance and follows proper handling and protection procedures. Two 
additional copies of the Material Safety Data Sheets shall also be submitted 
directly to the District. 

11. SITE ACCESS. CONDITIONS. AND REQUIREMENTS 

11.1 Site Investigation 

Developer has made a careful investigation of the Site and is familiar with the 
requirements of the Contract Documents and has become familiar with the readily 
observable, existing conditions of the Site. 

11.2 Soils Investigation Report 

11.2.1 When a soils investigation report obtained from test holes at Site is 
available, that report shall be made available to the Developer. 

11.3 Layout and Field Engineering 

11.3.1 The Developer shall be responsible for having ascertained pertinent 
local conditions such as location, accessibility, and general character of the 
Site and for having satisfied itself as to the conditions under which the Work 
is to be performed. District shall not be liable for any claim for allowances 
because of Developer's error or negligence in acquainting itself with the 
conditions at the Site. 

11.3.2 Developer shall protect and preserve established benchmarks and 
monuments and shall make no changes in locations without the prior written 
approval of District. Developer shall replace any benchmarks or monuments 
that are lost or destroyed subsequent to proper notification of District and 
with District's approval. 
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11.4 Regional Notification Center 

The Developer, except in an emergency, shall contact the appropriate regional 
notification center at least two (2) di;iys prior to commencing any excavation if the 
excavation will be conducted in an area or in a private easement that is known, or 
reasonably should be known, to contain subsurface installations other than the 
underground facilities owned or operated by the District, and obtain an inquiry 
identification number from that notification center. No excavation shall be 
commenced and/or carried out by the Developer unless an inquiry identification 
number has been assigned to the Developer or any Subcontractor and the 
Developer has given the District the identification number. Any damages arising 
from Developer's failure to make appropriate notification shall be at the sole risk 
and expense of the Developer. Any delays caused by failure to make appropriate 
notification shall be at the sole risk of the Developer and shall not be considered 
for an extension of the Contract Time. 

11.5 Existing Utilitv Lines 

11.5.1 Pursuant to Government Code section 4215, District assumes the 
responsibility for removal, relocation, and protection of main or trunk utility 
lines and facilities located on the construction Site at the time of 
commencement of construction under the Contract Document$ with respect to 
any such utility facilities that are not identified in the Plans and Specifications. 
Developer shall not be assessed for liquidated damages for delay in 
completion of the Project caused by failure of District or the owner of a utility 
to provide for removal or relocation of such utility facilities. 

11.5.2 Locations of existing utilities provided by District and the Architect 
are approximate within reasonable margin and shall not relieve Developer of 
responsibilities to exercise reasonable care nor costs of repair due to 
Developer's failure to do so. District shall compensate Developer for the costs 
of locating, repairing damage not due to the failure of Developer to exercise 
reasonable care, and removing or relocating such utility facilities not indicated 
in the Plans and Specifications with reasonable accuracy, and for equipment 
necessarily idle during such work. 

11.5.3 No provision herein shall be construed to preclude assessment 
against Developer for any other delays in completion of the Work. Nothing in 
this Article shall be deemed to require District to indicate the presence of 
existing service laterals, appurtenances, or other utility lines, within the 
exception of main or trunk utility lines. Whenever the presence of these 
utilities on the Site of the construction Project can be inferred from the 
presence of other visible facilities, such as buildings, meter junction boxes, on 
or adjacent to the Site of the construction. 

11.5.4 If Developer, while performing Work under the Contract Documents, 
discovers utility facilities not identified by District in Plans and Specifications, 
Developer shall immediately notify the District and the utility in writing. In 
the event Developer fails to immediately provide notice and subsequently 
causes damage to the utility facilities, the cost of repair for damage to above­
mentioned visible facilities shall be borne by the Developer. · 
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11.6 Notification 

Developer understands, acknowledges and agrees that the purpose for prompt 
notification to the District pursuant to these provisions is to allow the District to 
investigate the condition(s) so that the District shall have the opportunity to 
decide how the District desires to proceed as a result of the condition(s). 
Accordingly, failure of Developer to promptly notify the District in writing, 
pursuant to these provisions, shall constitute Developer's waiver of any claim for 
damages or delay incurred as a result of the condition(s). 

11.7 Hazardous Materials 

Developer shall comply with all prov1s1ons and requirements of the Contract 
Documents related to hazardous materials including, without limitation, Hazardous 
Materials Procedures and Requirements. 

11.8 Signs 

Neither the Developer nor any other person or entity shall display any signs not 
required by law or the Contract Documents at the Site, fences trailers, offices, or 
elsewhere on the Site without specific prior written approval of the District. 

12. TRENCHES 

12.1 Trenches Greater Than Five Feet 

Pursuant to Labor Code section 6705, if the Guaranteed Project Cost exceeds 
$25,000 and involves the excavation of any trench or trenches five (5) feet or more 
in depth, the Developer shall, in advance of excavation, promptly submit to the 
District and/or a registered civil or structural engineer employed by the District or 
Architect, a detailed plan showing the design of shoring for protection from the 
hazard of caving ground during the excavation of such trench or trenches. 

12.2 Excavation Safety 

If such plan varies from the Shoring System Standards established by the 
Construction Safety Orders, the plan shall be prepared by a registered civil or 
structural engineer, but in no case shall such plan be less effective than that required 
by the Construction Safety Orders. No excavation of such trench or trenches shall be 
commenced until said plan has been accepted by the District or by the person to 
whom authority to accept has been delegated by the District. 

12.3 No Tort Liability of District 

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability 
upon the District or any of its employees. 

1204 No Excavation Without Permits 

The Developer shall not commence any excavation Work until it has secured all 
necessary permits including the required CAL OSHA excavation/shoring permit. Any 
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permits shall be prominently displayed on the Site prior to the commencement of 
any excavation. 

12.5 Discovery of Hazardous Waste and/or Unusual Conditions 

12.5.1 Pursuant to Public Contract Code section 7104, if the Work involves 
digging trenches or other excavations that extend deeper than four feet below 
the Surface, the Developer shall promptly, and before the following conditions 
are disturbed, notify the District, in writing, of any: 

12.5.1.1 Material that the Developer believes may be material that is 
hazardous waste, as defined in section 25117 of the Health and Safety 
Code, is required to be removed to a Class I, Class II, or Class III 
disposal site in accordance with provisions of existing law. 

12.5.1.2 Subsurface or latent physical conditions at the Site differing 
from those indicated. 

12.5.1.3 Unknown physical conditions at the Project Site of any 
unusual nature, different materially from those ordinarily encountered 
and generally recognized as inherent in work of the character provided 
for in t~e Contract Documents. 

12.5.2 The District shall promptly investigate the conditions, and if it finds 
that the conditions do materially so differ, or do involve hazardous waste, and 
cause a decrease or increase in the Developer's cost of, or the time required 
for, performance of any part of the Work, shall issue a Change Order or 
mutually agree to abate the hazards with the Districts environmental 
resources under the procedures described herein. 

12.5.3 In the event that a dispute arises between District and the Developer 
whether the conditions materially differ or cause a decrease or increase in the 
Developer's cost of, or time required for, performance of any part of the 
Work, the Developer shall not be excused from any scheduled completion 
date provided for by the Contract Documents, but shall proceed with all work 
to be performed under the Contract Documents. The Developer shall retain 
any and all rights provided either by the Contract Documents or by law that 
pertain to the resolution of disputes and protests. 

13. INSURANCE AND BONDS 

13.1 Developer's Insurance. The Developer shall comply with the insurance 
requirements as indicated in the Facilities Lease. 

13.2 Contract Security .. Bonds 

13.2.1 Developer shall furnish two surety bonds issued by a California 
admitted surety insurer as follows: 

13.2.1.1 Performance Bond: A bond in an amount at least equal 
to one hundred percent (100%) of Guarante.ed Project Costas security 
for faithful performance of the Contract Documents. 
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13.2.1.2 Payment Bond: A bond in an amount at least equal to one 
hundred percent (100%) of the Guaranteed Project Costas security for 
payment of persons performing labor and/or furnishing materials in 
connection with this Agreement. 

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price. 

13.2.3 All bonds related to this Project shall be in the forms set forth in 
these Lease Documents and shall comply with all requirements of the Lease 
Documents, including, without limitation, the bond forms. 

14. WARRANTY /GUARANTEE/INDEMNITY 

14.1 Warranty/Guarantee 

14.1.1 The Developer shall obtain and preserve for the benefit of the 
District, manufacturer's warranties on materials, fixtures, and equipment 
incorporated into the Work. 

In addition to guarantees required elsewhere, Developer shall, and hereby 
does guarantee and warrant all Work furnished on the job against all defects 
for a period of ONE C1l year after the date of completion as.defined in Public 
Contract Code section 7107, subdivision (c). If any work is not in compliance 
with the Drawings and Specifications, Developer shall repair or replace any 
and all of that Work, together with any other Work that may be displaced in 
so doing, that may prove defective in workmanship and/or materials within a 
ONE {1) year period from date of completion as defined above without 
expense whatsoever to. District. In the event of failure of Developer and/or 
Surety to commence and pursue with diligence said replacements or repairs 
within ten (10) days after being notified in. writing, Developer and Surety 
hereby acknowledge and agree that District is authorized to proceed to have 
defects repaired and made good at expense of Developer and/or Surety who 
hereby agree to pay costs an~ charges therefore immediately on demand. 

14.1.2 If any work is not in compliance with the Drawings and Specifications 
and if in the opinion of District said defective work creates a dangerous 
condition or requires immediate correction or attention to prevent further loss 
to District or to prevent interruption of operations of District, District will 
attempt to give the notice required above. If Developer or Surety cannot be 
contacted or neither complies with District's request for correction within a 
reasonable time as determined by District, District may, notwithstanding the 
above provision, proceed to make any and all corrections and/or provide 
attentions the District believes are necessary. The costs of correction or 
attention shall be charged against Developer and Surety of the guarantees 
provided in this Article or elsewhere in this Agreement. 
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14.1.3 The above provisions do not in any way limit the guarantees on any 
items for which a longer guarantee is specified or on any items for which a 
manufacturer gives a guarantee for a longer period. Developer shall furnish 
to District all appropriate guarantee or warranty certificates as indicated in 
the Specifications or upon request by District. 

14.1.4 Nothing herein shall limit any other: rights or remedies available to 
District. 

14.2 Indemnity Developer shall indemnify the District as indicated in the 
Facilities Lease. 

15. TIME 

15.1 Computation of Time I Adverse Weather 

15.1.1 The Developer will only be allowed a time extension for Adverse 
Weather conditions if requested by Developer and only if all of the following 
conditions are met: 

15.1.1.1 The weather conditions constitute Adverse Weather, as 
defined herein; 

15.1.1.2 Developer can verify that the Adverse Weather caused 
delays in excess of five hours of the indicated labor required to 
complete the scheduled tasks of Work on the day affected by the 
Adverse Weather; 

15.1.1.3 The Developer's crew is dismissed as a result of the Adverse 
Weather; and 

15.1.1.4 The number of days of delay for the month exceed the 
following parameters: 

January l6J. July lOJ. 
February lSJ. August lOJ. 
March lSJ. September llJ. 
April 14_1 October llJ. 
May 11_1 November 13_1 
June 10_1 December 15_1 

15.1.2 A day-for-day extension will only be allowed for those days in excess 
of those indicated herein. 

15.1.3 The Contract Time has been determined with consideration given to 
the average climate weather conditions prevailing in the County in which the 
Project is located. 

15.2 Hours of Work 
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15.2.1 Sufficient Forces 

Developer and Subcontractors shall continuously furnish sufficient forces to 
ensure the prosecution of the Work in accordance with the Construction 
Schedule. 

15.2.2 Performance During Working Hours 

Work shall be performed during regular working hours as permitted by the 
appropriate governmental agency except that in the event of an emergency, 
or when required to complete the Work in accordance with job progress, Work 
may be performed outside of regular working hours with the advance written 
consent of the District and approval of any required governmental agencies. 

15.3 Progress and Completion 

15.3.1 Time of the Essence 

Time limits stated in the Contract Documents are of the essence to the 
Contract Documents. By executing the Facilities Lease, the Developer 
confirms that the Contract Time is a reasonable period for performing the 
Work. 

15.3.2 No Commencement Without Insurance 

The Developer shall not commence operations on the Project or elsewhere 
prior to the effective date of insurance and bonds. The date of 
commencement of the Work shall not be changed by the effective date of 
such insurance. If Developer commences Work without insurance and bonds, 
all Work is performed at Developer's peril and shall not be compensable until 
and unless Developer secures bonds and insurance pursuant to the terms of 
the Contract Documents and subject to District claim for damages. 

15.4 Schedule 

Developer shall provide to District, Construction Manager, and Architect a schedule in 
conformance with the Contract Documents and as required in these Construction 
Provisions. 

15.5 Expeditious Completion 

The Developer shall proceed expeditiously with adequate forces and shall achieve 
Completion within the Contract Time. 

16. EXTENSIONS OF TIME - LIQUIDATED DAMAGES 

16.1 Liquidated Damages 

Developer and District hereby agree that the exact amount of damages for failure to 
complete the Work within the time specified is extremely difficult or impossible to 
determine. If the Work is not completed within the time specified in the Contract 
Documents, it is understood that the District will suffer damage. It being impractical 
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and unfeasible to determine the amount of actual damage, it is agreed the Developer 
shall pay to District as fixed and liquidated damages, and not as a penalty, the 
amount set forth in the Facilities Lease for each calendar day of delay in completion. 
Developer and its Surety shall be liable for the amount thereof pursuant to 
Government Code section 53069.85. 

16.2 Excusable Delay 

16.2.1 Developer shall not be charged for liquidated damages because of 
any delays in completion of Work which are not the fault of Developer or its 
Subcontractors, including acts of God as defined in Public Contract Code 
section 7105, acts of enemy, epidemics, and quarantine restrictions. 
Developer shall, within five (5) calendar days of beginning of any delay, notify 
District in writing of causes of delay including documentation and facts 
explaining the delay. District shall review the facts and extent of any delay 
and shall grant extension(s) of time for completing Work when, in its 
judgment, the findings of fact justify an extension. Extension(s) of time shall 
apply only to that portion of Work affected by delay, and shall not apply to 
other portions of Work not so affected. An extension of time may only be 
granted if Developer has timely submitted the Construction Schedule as 
required herein. 

16.2.2 Developer shall notify the District pursuant to the claims ·provisions in 
these Construction Provisions of any anticipated delay and its cause. 
Following submission of a claim, the District may determine whether the delay 
is to be considered avoidable or unavoidable, how long it continues, and to 
what extent the prosecution and completion of the Work might be delayed 
thereby. 

16.2.3 In the event the Developer requests an extension of Contract Time 
for unavoidable delay, such request shall be submitted in accordance with the 
provisions in the Contract Documents governing changes in Work. When 
requesting time, requests must be submitted with full justification and 
documentation. If the Developer fails to submit justification, it waives its 
right to a time extension at a later date. Such justification must be based on 
the official Construction Schedule as updated at the time of occurrence of the 
delay or execution of Work related to any changes to the Scope of Work. Any 
claim for delay must include. the following information as support, without 
limitation: 

16.2.3.1 The duration of the activity relating to the changes in the 
Work and the resources (manpower, equipment, material, etc.) 
required to perform the activities within the stated duration. 

16.2.3.2 Specific logical ties to the Contract Schedule for the 
proposed changes and/or delay showing the activity/activities in the 
Construction Schedule that are affected by the change and/or delay. 
(A portion of any delay of seven (7) days or more must be provided.) 

16.2.3.3 A recovery schedule must be submitted. 
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16.3 No Additional Compensation for Delays Within Developer's Control 

16.3.1 Developer is aware that governmental agencies, including, without 
limitation, the Division of the State Architect, the Department of General 
Services, gas companies, electrical utility companies, water districts, and 
other agencies may have to approve Developer-prepared drawings or approve 
a proposed installation. Accordingly, Developer has included in the 
Guaranteed Project Cost, time for possible review of its drawings and for 
reasonable delays and damages that may be caused by such agencies. Thus, 
Developer is not entitled to make a claim for damages for delays arising from 
the review of Developer's drawings. 

16.3.2 Developer shall only be entitled to compensation for delay when all of 
the following conditions are met: 

16.3.2.1 The District including its Construction Manager and Architect 
is responsible for the delay; 

16.3.2.2 The delay is unreasonable under the circumstances 
involved; 

16.3.2.3 The delay was not within the contemplation of District and 
Developer; and 

16.3.2.4 Developer complies with the claims procedure of the 
Contract Documents. 

16.4 Float or Slack in the Schedule 

Float or slack is the amount of time between the early start date and the late start 
date, or the early finish date and the late finish date, of any of the activities in the 
schedule. Float or slack is owned by the project and is not for the exclusive use of or 
benefit of either the District or the Developer. 

17. CHANGES IN THE WORK 

17.1 No Changes Without Authorization 

17 .1.1 There shall be no change whatsoever in the Drawings, Specifications, 
or in the Work without an executed Change Order authorized by the District 
as herein provided. District shall not be liable for the cost of any extra work 
or any substitutions, changes, additions, omissions, or deviations from the 
Drawings and Specifications unless the District's governing board has 
authorized the same and the cost thereof has been approved in writing by 
Change Order. No extension of time for performance of the Work shall be 
allowed hereunder unless a request for such extension is made at the time 
changes in the Work are ordered, and such time duly adjusted and approved 
in writing in the Change Order. The provisions of the Contract Documents 
shall apply to all such changes, additions, and omissions with the same effect 
as if originally embodied in the Drawings and Specifications. 
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17 .1.2 Developer shall perform immediately all work that has been 
authorized by a fully executed Change Order. Developer shall be fully 
responsible for any and all delays and/or expenses caused by Developer's 
failure to expeditiously perform this Work. 

17.1.3 Should any Change Order result in an increase in the Guaranteed 
Maximum Price, the cost of that Change Order shall be agreed to, in writing, 
in advance by Developer and District and be subject to the monetary 
limitations set forth in Public Contract Code section 20118.4. In the event 
that Developer proceeds with any change in Work without a Change Order 
executed by the District, Developer waives any claim of additional 
compensation or time for that additional work. 

17 .1.4 Developer understands, acknowledges, and agrees that the reason 
for District authorization is so that District may have an opportunity to 
analyze the Work and decide whether the District shall proceed with the 
Change Order or alter the Project so that a change in Work becomes 
unnecessary. 

17.2 Architect Authority 

The Architect will have authority to order minor changes in the Work not involving 
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract 
Time, or a change that is inconsistent with the intent of the Contract Documents. 
These changes shall be effected by written Change Order or by Architect's 
response(s) to RFI(s). 

17.3 Change Orders 

17.3.1 A Change Order is a written instrument prepared and issued by the 
District and/or the Architect and signed by the District (as authorized by the 
District's Board of Education), the Developer, the Architect, and approved by 
the Project Inspector (if necessary) and DSA (if necessary), stating their 
agreement regarding all of the following: 

17.3.1.1 A description of a change in the Work; 

17.3.1.2 The amount of the adjustment in the Guaranteed Maximum 
Price, if any; and · 

17.3.1.3 The extent of the adjustment in the Contract Time, if any. 

17.3.2 Changes in Guaranteed Maximum Price 

A Change Order Request ("COR") shall include breakdowns pursuant to the 
revisions herein to validate any change in Guaranteed Maximum Price. 

17.3.3 Unknown and/or Unforeseen Conditions 

If the Developer encounters conditions at the site that are (1) subsurface or 
otherwise concealed physical conditions that differ materially from those 
indicated in the Contract Documents or (2) unknown physical conditions of an 
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(a) 

(b) 

(c) 
(d) 
(e) 

(f) 

. (h) 

(i) 
(j) 

(k} 

(a) 

unusual nature, that differ materially from those ordinarily found to exist and 
generally recognized as inherent in construction activities of the character 
provided for in the Contract Documents, the Developer shall promptly provide 
notice to the District and the Architect before condition~ are disturbed and in 
no event later than 21 days after first observance of the conditions. The 
Architect will promptly investigate such conditions and, if the Architect 
determines that they differ materially and cause an increase or decrease in 
the Developer's cost of, or time required for, performance of any part of the 
Work, will recommend an equitable adjustment in the Contract Sum or 
Contract Time, or both. If the Architect determines that the conditions at the 
site are not materially different from those indicated in the Contract 
Documents and that no change in the terms of the Contract is justified, the 
Architect shall promptly notify the District and Developer in writing, stating 
the reasons. 

17.4 Format for Change Order Request 

The following format shall be used as applicable by the District and the Developer 
to communicate proposed additions and deductions to the Contract Documents, 
supported by attached documentation. 

SUBCONTRACTOR PERFORMED WORK 
ADD DEDUCT 

Material (attach itemized quantity and unit cost 
plus sales tax) 
Add Labor (attach itemized hours and rates, fully 
encumbered) · 
Add Eauioment (attach suppliers' invoice) 
Subtotal 
Add Subcontractor's overhead and Rrofit, not 
to exceed ten percent (10%) ofitem (d) 
Subtotal 

Add DeveloRer's General Requirements and 
General Conditions 

Add DeveloRer's Rrofit, not to exceed three and 
six tenths percent (3.6%) of Item (f) 
Subtotal 
Add Bond and Insurance. at Developer's Cost 
TOTAL 

Time Days 

DEVELOPER PERFORMED WORK 
ADD DEDUCT 

Material (attach itemized quantity and unit cost 
plus sales tax) 
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(b) 

(c) 
(d) 
(e) 

(f) 
(g) 
(h) 

(i)_ 

Add Labor (attach itemized hours and rates, fully 
encumbered) 
Add Eauio_ment (attach suppliers' invoice) 
Subtotal 
Add Developer's General Requirements and 
General Conditions 

Add Developer's profit, not to exceed three and 
six tenths_Qercent (3.6%) of item (d). 
Subtotal 
Add Bond and Insurance_L at Developer's Cost 
TOTAL 

Time Days 

17.5 Change Order Certification 

17.5.1 All Change Orders and CORs must include the following certification 
by the Developer: 

"The undersigned Developer approves the foregoing as to the changes, 
if any, and the Guaranteed Project Cost specified for each item and as 
to the extension of time allowed, if any, for completion of the entire 
Work as stated herein, and agrees to furnish all labor, materials, and 
service, and perform all work necessary to complete any additional 
work specified for the consideration stated herein. Submission of 
sums which have no basis in fact or which Developer knows are false 
are at the sole risk of Developer and may be a violation of the False 
Claims Act set forth under Government Code section 12650 et seq. 
and U.S. Criminal Code, 18 U.S.C. § 1001. It is understood that the 
changes herein to the Contract Documents shall only be effective when 
approved by the governing board of the District." 

It is expressly understood that the value of the extra Work or changes 
expressly includes any and all of the Developer's costs and expenses, 
both direct and indirect, resulting from additional time required on the 
Project or resulting from delay to the Project. Any costs, expenses, 
damages, or time extensions not included are deemed waived, unless 
there is a delay by the District in processing the change orders. 

17.6 Determination of Change Order Cost 

17.6.1 The amount of the increase or decrease in the Guaranteed Project 
Cost from a Change Order, if any, shall be determined in one or more of the 
following ways as applicable to a specific situation and at the District's 
discretion: 

17.6.1.1 District acceptance of a COR; 

17.6.1.2 By amounts contained in Developer's schedule of values, if 
applicable; 
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17.6.1.3 By agreement between District and Developer. 

17.7 Deductive Change Orders 

All deductive Change Order(s) must be prepared pursuant to the provisions herein. 

17.8 Discounts. Rebates, and Refunds 

For purposes of determining the cost, if any, of any change, addition, or omission to 
the Work hereunder, all trade discounts, rebates, refunds, and all returns from the 
sale of surplus materials and equipment shall accrue and be credited to the 
Developer, and the Developer shall make provisions so that such discounts, rebates, 
refunds, and returns may be secured, and the amount thereof shall be allowed as a 
reduction of the Developer's cost in determining the actual cost of construction for 
purposes of any change, addition, or omission in the Work as provided herein. 

17.9 Construction Change Directives 

17.9.1 A Construction Change Directive is a written order prepared and 
issued by the District, the Construction Manager, and/or the Architect and 
signed by the District .and the Architect, directing a change in the Work. The 
District may as provided by law, by Construction Change Directive and 
without invalidating the Contract, order changes in the Work consisting of 
additions, deletions, or other revisions. If all or a portion of the Project is 
being funded by funds requiring approval by the State Allocation Board 
(SAB), these revisions may be subject to compensation once approval of 
same is received and funded by the SAB, and funds are released by the 
Office of Public School Construction (OPSC). Any dispute as to the sum of 
the Construction Change Directive or timing of payment shall be resolved 
pursuant to the Payment and Claims and Disputes provisions herein. 

17.9.2 The District may issue a Construction Change Directive in the 
absence of agreement on the terms of a Change Order. 

17.10 Force Account Directives 

17.10.1 When work, for which a definite price has not been agreed upon 
in advance, is to be paid for on a force account basis, all direct costs 
necessarily incurred and paid by the Developer for labor, material, and 
equipment used in the performance of that Work, shall be subject to the 
approval of the District and compensation will be determined as set forth 
herein. 

17.10.2 The District will issue a Force Account Directive to proceed with 
the Work on a force account basis, and a not-to-exceed budget will be 
established by the District. 

17.10.3 All requirements regarding direct cost for labor, labor burden, 
material, equipment, and markups on direct costs for overhead and profit 
described in this section shall apply to Force Account Directives. However, 
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the District will only pay for actual costs verified in the field by the District or 
its authorized representative(s) on a daily basis. 

17.10.4 The Developer shall be responsible for all cost related to the 
administration of Force Account Directive. The markup for overheard and 
profit for Contractor modifications shall be full compensation to the 
Developer to administer Force Account Directive. 

17.10.5 The Developer shall notify the District or its authorized 
representative(s) at least twenty-four (24) hours prior to proceeding with 
any of the force account work. Furthermore, the Developer shall notify the 
District when it has consumed eighty percent (80%) of the budget, and shall 
not exceed the budget unless specifically authorized in writing by the 
District. The Developer will not be compensated for force account work in 
the event that the Developer fails to timely notify the District regarding the 
commencement of force account work, or exceeding the force account 
budget. 

17.10.6 The Developer shall diligently proceed with the work, and on a 
daily basis, submit a daily force account report on a form supplied by the 
District no later than 5:00 p.m. each day. The report shall contain a detailed 
itemization of the daily labor, material, and equipment used on the force 
account work only. The names of the individuals performing the force 
account work shall be included on the daily force account reports. The type 
.and model of equipment shall be identified and listed. The District will 
review the information contained in the reports, and sign the reports no later 
than the next work day, and return a copy of the report to the Developer for 
their records. The District will not sign, nor will the Developer receive 
compensation for work the District cannot verify. The Developer will provide 
a weekly force account summary indicating the status of each Force Account 
Directive in terms of percent complete of the not-to-exceed budget and the 
estimated percent complete of the work 

17.10.7 In the event the Developer and the District reach a written 
agreement on a set cost for the work while the work is proceeding based on 
a Force Account Directive, the Developer's signed daily force account reports 
shall be discontinued and all previously signed reports shall be invalid. 

17.11 Accounting Records 

With respect to portions of the Work performed by Change Orders, the Developer 
shall keep and maintain cost-accounting records satisfactory to the District, which 
shall be available to the District on the same terms as any other books and 
records the Developer is required to maintain under the Contract Documents. 

17.12 Notice Required 

If the Developer desires to make a claim for an increase in the Guaranteed 
Maximum Price, or any extension in the Contract Time for completion, it shall 
notify the District pursuant to the provisions herein. No claim shall be considered 
unless made in accordance with this subparagraph. Developer shall proceed to 
execute the Work even though the adjustment may not have been agreed upon. 
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Any change in the Guaranteed Project Cost or extension of the Contract Time 
resulting from such claim shall be authorized bya Change Order. 

17.13 Applicability to Subcontractors 

Any requirements under this Article shall be equally applicable to Change Orders 
issued to Subcontractors by the Developer to the extent as required by the 
Contract Documents. 

17.14 Alteration to Change Order Language 

Developer shall not alter Change Orders or reserve time in Change Orders. 
Developer shall execute finalized Change Orders and proceed under the provisions 
herein with proper notice. 

17.15 Failure of Developer to Execute Change Order 

Developer shall be in default of the Contract Documents if Developer fails to 
execute· a Change Order when the Developer agrees with the addition and/or 
deletion of the Work in that Change Order. 

18. REOUESTS FOR INFORMATION 

18.1 Any Request for Information shall reference all applicable Contract 
Document(s), including Specification section(s), detail(s), page number(s), 
drawing number(s), and sheet number(s), etc. The Developer shall make 
suggestions and interpretations of the issue raised by each Request for 
Information. A Request for Information cannot modify the Guaranteed Maximum 
Price, Contract Time, or the Contract Documents. 

19. PAYMENTS 

19.1 Guaranteed Project Cost 

As compensation for Developer's construction of the Project, the District shall pay 
Developer pursuant to the terms of Exhibit "C" to the Facilities Lease. 

19.2 Applications for Tenant Improvement Payments 

19.2.1 Procedure for Applications for Tenant Improvement Payments 

19.2.1.1 Not before the fifth (5th) day of each calendar month during 
the progress of the Work, Developer shall submit to the District and 
the Architect an itemized Application for Payment for operations 
completed in accordance with the Schedule of Values. Such 
application shall be on a form approved by the District and shall be 
notarized, if required, and supported by the following or each portion 
thereof unless waived by the District in writing: 

19.2.1.1.1 The amount paid to the date of the Application for 
Payment to the Developer, to all its SubcontraCtors, and all 
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others furnishing labor, material, or equipment under the 
Contract Documents; 

19.2.1.1.2 The amount being requested under the Application 
for Payment by the Developer on its own behalf and separately 
stating the amount requested on behalf of each of the 
Subcontractors and all others furnishing labor, material, and 
equipment under the Contract Documents; 

19.2.1.1.3 The balance that will be due to each of such entities 
after said payment is made; 

19.2.1.1.4 A certification that the As-Built Drawings and 
annotated Specifications are current; 

19.2.1.1.5 Itemized breakdown of work done for the purpose 
of requesting partial payment; 

19.2.1.1.6 An updated and acceptable construction schedule in 
conformance with the provisions herein; 

19.2.1.1.7 The additions to and subtractions from the 
Guaranteed Project Cost and Contract Time; 

19.2.1.1.8 

19.2.1.1.9 The percentage of completion of the Developer's 
Work by line item; 

19.2.1.1.10Schedule of Values updated from the preceding 
Application for Payment; 

19.2.1.1.11 A duly completed and executed conditional waiver 
and release upon Tenant Improvement Payment compliant with 
Civil Code section 3262 from the Developer and each 
subcontractor of any tier and supplier to be paid from the 
current Tenant Improvement Payment; 

19.2.1.1.12 A duly completed and executed unconditional 
waiver and release upon Tenant Improvement Payment 
compliant with Civil Code section 3262 from the Developer and 
each subcontractor of any tier and supplier that was paid from 
the previous Tenant Improvement Payment; and 

19.2 .1.1.13 A certification by the Developer of the following: 

The Developer warrants title to all Work performed as of the 
date of this payment application. The Developer further 
warrants that all Work performed as of the date of this 
payment application is free and clear of liens, claims, security 
interests, or encumbrances in favor of the Developer, 
Subcontractors, material and equipment suppliers, workers, or 
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other persons or entities making a claim by reason of having 
provided labor, materials, and equipment relating to the Work, 
except those of which the District has been informed. 

19.2.1.1.14 All remaining certified payroll record ("CPR(s)") for 
each journeyman, apprentice, worker, or other employee 
employed by the Developer and/or each Subcontractor in 
connection with the Work for the period of the Application for 
Payment. As indicated herein, the District shall not make any 
payment to Developer until: 

19.2.1.1.14.1 Developer and/or its Subcontractor(s) provide 
CPRs acceptable to the District for all weeks any journeyman, 
apprentice, worker or other employee was employed in 
connection with the Work directly to the Labor Commissioner 
weekly or to the District if the Project is not subject to State 
labor compliance, and within ten (10) days of any request by 
the District or the Labor Commissioner in accordance with 
section 16461 of Title 8 of the California Code of Regulations, 
and 

19.2.1.1.14.2 The District is given sufficient time to review 
and/or audit the CPRs to determine their acceptability. Any 
delay in Developer and/or its Subcontractor(s) providing 
CPRs to the District in a timely manner will directly delay the 
District's review and/or audit of the CPRs and Developer's 
payment. 

19.2.2 Prerequisites for Tenant Improvement Payments 

19.2.2.1 First Payment Request: The following items, if 
applicable, must be completed before the District will accept and/or 
process the Developer's first payment request: 

19.2.2.1.1 Installation of field office; 

19.2.2.1.2 Installation of temporary facilities arid fencing; 

19.2.2.1.3 Schedule of unit prices, if applicable; 

19.2.2.1.4 Initial progress report. 

19.2.2.1.5 List of Subcontractors, with names, license 
numbers, telephone numbers, and Scope of Work; 

19.2.2.1.6 All bonds and insurance endorsements; and 

19.2.2.1.7 Resumes of Developer's project manager, and if 
applicable, job site secretary, record documents recorder, and 
job site superintendent. 
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19.2.3 No Waiver of Criteria. Any payments made to Developer where 
.Criteria set forth herein have not been met shall not constitute a waiver of 
said criteria by District. Instead, such payment shall be construed as a good 
faith effort by District to resolve differences so Developer ·may pay its 
Subcontractors and suppliers. Developer agrees that failure to submit such 
items may constitute a breach of contract by Developer and may subject 
Developer to termination. 

19.3 District's ApProval of Application for Payment 

19.3.1 Upon receipt of an Application for Payment, The District shall act in 
accordance with both of the following: 

19.3.2 Each Application for Payment shall be reviewed by the District as 
soon as practicable after receipt for the purpose of determining that the 
Application for Payment is a proper Application for Payment. 

19.3.3 Any Application for Payment determined not to be a proper 
Application for Payment suitable for payment shall be returned to the 
Developer as soon as practicable, but not later than seven (7) days, after 
receipt. Ah Application for Payment returned pursuant to this paragraph shall 
be accompanied by a document setting forth in writing the reasons why the 
Application for Payment is not proper. The number of days available to the 
District to make a payment without incurring interest pursuant to this section 
shall be reduced by the number of days by which the District exceeds this 
seven-day return requirement. 

19.3.4 An Application for Payment shall be considered properly executed if 
funds are available for payment of the Application for Payment, and payment 
is not delayed due to an audit inquiry by the financial officer of the District. 

19.3.5 The District's review of the Developer's Application for Payment will 
be based on the District's and the Architect's observations at the Site and the 
data comprising the Application for Payment that the Work has progressed to 
the point indicated and that, to the best of the District's and the Architect's 
knowledge, information, and belief, the quality of the Work is in accordance 
with the Contract Documents. The foregoing representations are subject to: 

19.3.6 Observation of the Work for general conformance with the Contract 
Documents, 

19.3.7 Results of subsequent tests and inspections, 

19.3.8 Minor deviations from the Contract Documents correctable prior to 
completion, and 

19.3.9 Specific qualifications expressed by the Architect. 

19.3.10 District's approval of the certified Application for Payment shall be 
based on Developer complying with all requirements for a fully complete and 
valid certified Application for Payment. 
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19.3.11 Payments to Developer 

19.3.11.1 Within thirty (30) days after approval of the Application for 
Payment, Developer shall be paid a sum equal to ninety percent (90%) 
of the value of the Work performed (as verified by Architect and 
Inspector and certified by Developer) up to the last day of the previous 
month, less the aggregate of previous payments and amount to be 
withheld. The value of the Work completed shall be Developer's best 
estimate. No inaccuracy or error in said estimate shall operate to 
release the Developer, or any Surety upon any bond, from damages 
arising from such Work, or from the District's right to enforce each and 
every provision of the Contract Documents, and the District shall have 
the right subsequently to correct any error made in any estimate for 
payment. 
19.3.11.2 The Developer may request an accelerated application for 
payment to assist small business material and labor needs. District 
agrees to accommodate such requests on case by case basis. 

19.3.11.3 The Developer may not be entitled to have payment 
requests processed, or may be entitled to have only partial payment 
made for Work performed, so long as any lawful or proper direction 
given by the District concerning the Work, or any portion thereof, 
remains incomplete. 

19.3.11.4 If the District fails to make any Tenant Improvement 
Payment within thirty (30) days after receipt of an undisputed and 
properly submitted Application for Payment from the Developer, the 
District shall pay interest to the Developer equivalent to the legal rate 
set forth in subdivision (a) of Section 685.010 of the Code of Civil 
Procedure. 

19.3.12 No Waiver 

No payment by District hereunder shall be interpreted so as to imply that 
District has inspected, approved, or accepted any part of the Work. 
Notwithstanding any payment, the District may enforce each and every 
provision of the Contract Documents. The District may correct or require 
correction of any error subsequent to any payment 

19.3.13 Warranty of Title 

19.3.13.1 If a lien or a claim based on a stop notice of any nature 
should at any time be filed against the Work or any District property, 
by any entity that has supplied material or services at the request of 
the Developer, Developer and Developer's Surety shall promptly, on 
demand by District and at Developer's and Surety's own expense, take 
any and all action necessary to cause any such lien or a claim based 
on a stop notice to be released or discharged immediately therefrom. 

19.3.13.2 If the Developer fails to furnish to the District within 
thirty(30) calendar days after demand by the District satisfactory 
evidence that a lien or a claim based on a stop notice has been 
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released, discharged, or secured, the District may discharge such 
indebtedness and deduct the amount required therefor, together with 
any and all losses, costs, damages, and attorney's fees and expenses 
incurred or suffered by District from any sum payable to Developer 
under the Contract. 

19.4 Decisions to Withhold Payment 

19.4.1 Reasons to Withhold Payment 

The District may withhold payment in whole, or in part, to the extent 
reasonably necessary to protect the District if, in the District's opinion, the 
representations to the District required herein cannot be made. The District 
may withhold payment, in whole, or in part, to such extent as may be 
necessary to protect the District from loss because of, but not limited to: 

19.4.1.1 Failure to commence and diligently pursue remediation of 
Defective Work within seven (7) days of written notice to Developer; 

19.4.1.2 Stop Notices or other liens served upon the District as a 
result of the Contract Documents if no bond around provisions are not 
put in place by the Developer; 

19.4.1.3 The cost of completion of the Contract Documents if there 
exists reasonable doubt that the Work can be completed for the unpaid 
balance of retention or the Guaranteed Project Cost or by the Contract 
Time; 

19.4.1.4 Damage to the District or other contractor(s); 

19.4.1.5 Failure of the Developer to submit, on a timely basis, 
proper, sufficient, and acceptable documentation required by the 
Contract Documents, including, without limitation, a . Construction 
Schedule, Schedule of Submittals, Schedule of Values, Monthly 
Progress Schedules, Shop Drawings, Product Data and samples, 
Proposed product lists, executed Change Orders, and/or verified 
reports; 

19.4.1.6 Failure of the Developer to maintain As-Built Drawings; 

19.4.1.7 If the District has an LCP in force on this Project, the failure 
to provide certified payroll records as required by the LCP, by State 
labor compliance, by these Contract Documents or by written request 
for each journeyman, apprentice, worker, or other employee employed 
by the Developer and/or by each Subcontractor in connection with the 
Work for the period of the Application for Payment or if payroll records 
are delinquent or inadequate; 

19.4.1.8 Failure to properly pay prevailing wages as required. in 
Labor Code section 1720 et seq., failure to comply with any other 
Labor Code requirements, and/or failure to comply with the District's 
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LCP, if one is in force on this Project, or labor compliance monitoring 
and enforcement; 

19.4.1.9 Failure to comply with any applicable federal requirements 
regarding minimum wages, withholding, payrolls and basic records, 
apprentice and trainee employment requirements, equal employment 
opportunity requirements, Copeland Act requirements, Davis-Bacon 
Act and related requirements, Contract Work Hours and Safety 
Standards Act requirements; 

19.4.1.10 Failure to perform any implementation and/or monitoring 
required by the General Permit, including without limitation any SWPPP 
for the Project and/or the imposition of any penalties or fines therefore 
whether imposed on the District or Contractor; 

19.4.1.11 Failure to pay Subcontractor(s) or supplier(s) as required by 
law and by the Contract Documents; and 

19.4.1.12 Developer is otherwise in breach, default, or in substantial 
violation of any provision of the Contract Documents. 

19.4.2 Reallocation of Withheld Amounts 

19.4.2.1 District reserves its right to apply any withheld amount to 
pay outstanding claims or obligations as defined herein, in accordance 
with the provisions payment and performance bond process. In so 
doing, District shall make such payments on behalf of Developer. If 
any payment is so made by District, then that amount shall be 
considered a payment made under the Contract Documents by District 
to Developer and District shall riot be liable to Developer for any 
payment made in good faith. These payments may be made without 
prior judicial determination of claim or obligation. District will render 
Developer an accounting of funds disbursed on behalf of Developer. 

19.4.2.2 If Developer defaults or neglects to carry out the Work in 
accordance with the Contract Documents or fails to perform any 
provision thereof, District may, after seven (7) days written notice to 
the Developer and opportunity to commence and pursue cure of 
default, to the Developer and, without prejudice to any other remedy, 
make good such deficiencies. The District shall adjust the total 
Guaranteed Project Cost by reducing the amount thereof by the cost of 
making good such deficiencies. If District deems it inexpedient to 
correct Work that is damaged, defective, or not done in accordance 
with the provisions of the Contract Documents, an equitable reduction 
in the Guaranteed Project Cost(of at least one hundred twenty-five 
percent (125%) of the estimated reasonable value of the 
nonconforming Work) shall be made therefor. 

19.4.2.3 Payment After Cure 
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When Developer removes the grounds for declining approval, payment 
shall be made for amounts withheld because of them. No interest 
shall be paid on any retainage or amounts withheld due to the failure 
of the Developer to perform in accordance with the terms and 
conditions of the Contract Documents. 

19.5 Subcontractor Payments 

19.5.1 Payments to Subcontractors 

No later than ten (10) days after receipt, or pursuant to Business and Professions 
Code section 7108.5 and Public Contract Code section 7107, the Developer shall 
pay to each Subcontractor, out of the amount paid to the Developer on account 
of such Subcontractor's portion of the Work, the amount to which said 
Subcontractor is entitled. The Developer shall, by appropriate agreement with 
each Subcontractor, require each Subcontractor to make payments to its Sub­
subcontractors in a similar manner. 

19.5.2 No Obligation of District for SubcontraCtor Payment 

The District shall have no obligation to pay, or to see to the payment of, money 
to a Subcontractor except as may otherwise be required by law. 

20. COMPLETION OF THE WORK 

20.1 Completion 

20.1.1 District will accept completion of Project and have the Notice of 
Completion recorded when the entire Work shall have been completed to the 
satisfaction of District. 

20.1.2 The Work may only be accepted as complete by action of the 
governing board of the District. 

20.1.3 District, at its sole option, may accept completion of Project and have 
the Notice of Completion recorded when the entire Work shall have been 
completed to the satisfaction of District, except for minor corrective items, as 
distinguished from incomplete items. If Developer fails to complete all minor 
corrective items within thirty (30) days after the date of the District's 
acceptance of completion, District shall withhold from the final payment one 
hundred fifty percent (150%) of an estimate of the amount sufficient to 
complete the corrective items, as determined by District, until the item(s) are 
completed. 

20.2 Close-Out Procedures 

20.2.1 Punch List 

The Developer shall notify the Architect when Developer considers the Work 
complete. Upon notification, Architect will prepare a list of minor items to be 
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completed or corrected ("Punch List11
). The Developer and/or its Subcontractors 

shall proceed promptly to complete and correct items on the Punch List. Failure 
to include an item on Punch List does not alter the responsibility of the Developer 
to complete all Work in accordance with the Contract Documents. 

20.2.2 Close-Out Requirements 

20.2.3 Utility Connections 

Buildings shall be connected to water, gas, sewer, and electric. services, 
complete and ready for use. Service connections shall be made and existing 
services reconnected. 

20.2.4 As-Built Drawings 

20.2.4.1 Developer shall provide exact "as-built11 of the Work upon 
completion of the Project as indicated in the Lease Documents ("As­
Built Drawings11

). 

20.2.4.2 Developer is liable and responsible for any and all 
inaccuracies in As-Built Drawings, even if inaccuracies become evident 
at a future date. · 

20.2.4.3 Upon completion of the Work and as a condition precedent 
to approval of final payment, Developer shall obtain the Inspector's 
approval of the corrected prints. 

20.2.5 Maintenance Manuals: Developer shall prepare all operation and 
maintenance manuals and date as indicated in the Specifications. 

20.3 Final Inspection 

20.3.1 Developer shall comply with Punch List procedures as provided 
herein, and maintain the presence of its District-approved project 
superintendent and project managE;!r until the Punch List is complete to 
ensure proper and timely completion of the Punch List. Under no 
circumstances shall Developer demobilize its forces prior to completion of the 
Punch List. Upon receipt of Developer's written notice that all of the Punch 
List items have been fully completed and the Work is ready for final inspection 
and acceptance, Architect and Project Inspector will inspect the Work and 
shall submit to Developer and District a final inspection report noting the 
Work, if any, required in order to complete in accordance with the Lease 
Documents. Absent unusual circumstances, this report shall consist of the 
Punch List items not yet satisfactorily completed. 

20.3.2 Upon Developer's completion of all items on the Punch List and any 
other uncompleted portions of the Work, the Developer shall notify the 
District and Architect, who shall again inspect such Work. If the Architect 
finds the Work complete and acceptable under the Contract Documents, the 
Architect will notify Developer, who shall then jointly submit to the Architect 
and the District its final Application for Payment. 
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20.3.3 Final Inspection Requirements 

20.3.3.1 Before calling for final inspection, Developer shall determine 
that the following have been performed: 

20.3.3.1.1 The Work has been completed. 

20.3.3.1.2 All life safety items are completed and in working 
order. 

20.3.3.1.3 Mechanical and electrical Work are complete and 
tested, fixtures are in place, connected, and ready for tryout. 

20.3.3.1.4 Electrical circuits scheduled in panels and 
disconnect switches labeled. 

20.3.3.1.5 Painting and special finishes complete. 

20.3.3.1.6 Doors complete with hardware, cleaned of 
protective film, relieved of sticking or binding, and in working 
order. 

20.3.3.1.7 Tops and bottoms of doors sealed. 

20.3.3.1.8 Floors waxed and polished as specified. 

20.3.3.1.9 Broken glass replaced and glass cleaned. 

20.3.3.1.10 Grounds cleared of Developer's equipment, raked 
clean of debris, and trash removed from Site. 

20.3.3.1.11 Work cleaned, free of stains, scratches, and other 
foreign matter, of damaged and broken material replaced. 

20.3.3.1.12 Finished and decorative work shall have marks, 
dirt, and superfluous labels removed. 

20.3.3.1.13 Final cleanup, as provided herein. 

20.4 Costs of Multiple Inspections 

Any unreasonable requests of the District to make a final inspection shall be 
considered an additional service of District, Architect, Construction Manager, and/or 
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds 
are available, withheld from remaining payments, unless mutually agreed inspections 
benefit the project. 

20.5 Partial Occupancy or Use Prior to Completion 

20.5.1 District's Rights to Occupancy 
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The District may occupy or use any completed or partially completed portion 
of the Work upon District's acceptance of that completed or partially 
completed portion of the Work. Neither the District's Final Acceptance, the 
making of Final Payment, any provision in Contract Documents, nor the use 
or occupancy of the Work, in whole or in part, by District shall constitute 
acceptance of Work not in accordance with the Contract Documents nor 
relieve the Developer or the Developer's Performance Bond Surety from 
liability with respect to any warranties or responsibility for faulty or defective 
Work or materials, equipment and workmanship incorporated therein. The 
District and the Developer shall agree in writing to the responsibilities 
assigned to each of them for payments, security, maintenance, heat, utilities, 
damage to the Work, insurance, the period for correction of the Work, and the 
commencement of warranties required by the Contract· Documents. Any 
dispute as to responsibilities shall be resolved pursuant to the Claims and 
Disputes provisions herein, with the added provision that during the dispute 
process, the District shall have the right to occupy or use any portion of the 
Work that it needs or desires to use. 

20.5.2 Inspection Prior to Occupancy or Use 

Immediately prior to partial occupancy or use, the District, the Developer, 
and the Architect shall jointly inspect the area to be occupied or portion of the 
Work to be used in order to determine and record the condition of the Work. 

20.5.3 No Waiver 

Unless otherwise agreed upon, partial or entire occupancy or use of a portion 
or portions of the Work shall not constitute beneficial occupancy or 
acceptance of the Work not complying with the requirements of the Contract 
Documents. 

21. FINAL PAYMENT 

21.1 Final Payment 

·Upon receipt and approval of a valid and final Application for Payment, the Architect 
will issue a final Certificate of Payment. The District shall thereupon jointly inspect 
the Work and either accept the Work as complete or notify the Architect and the 
Developer in writing of reasons why the Work is not complete. Upon acceptance of 
the Work of the Developer as fully complete (that, absent unusual circumstances, 
will occur when the Punch List items have been satisfactorily completed), the District 
shall record a Notice of Completion with the County Recorder, and the Developer 
shall, upon receipt of final payment from the District, pay the amount due 
Subcontractors. 

21.2 Prerequisites for Final Payment The following conditions must be 
fulfilled prior to Final Payment: 
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21.2.1 A full and final waiver or release of all Stop Notices in connection with 
the Work shall be submitted by Developer, including a release of Stop Notice in 
recordable form, together with (to the extent permitted by law) a copy of the 
full and final release of all Stop Notice rights or a Stop Notice Release Bond. 

· 21.2.2 A duly completed and executed conditional waiver and release upon 
final payment compliant with Civil Code section 3262 from the Developer and 
each subcontractor of any tier and supplier to be paid from the current Tenant 
Improvement Payment; 

21.2.3 A duly completed and executed unconditional waiver and release 
upon progress payment compliant with Civil Code section 3262 from the 
Developer and each subcontractor of any tier and supplier that was paid from 
the previous Tenant Improvement Payment; and 

21.2.4 The Developer shall have made all corrections to the Work that are 
required to remedy any defects therein, to obtain compliance with the Contract 
Documents or any requirements of applicable codes and ordinances, or to fulfill 
any of the orders or directions of District required under the Contract 
Documents. 

21.2.5 Each Subcontractor shall have delivered to the Developer all written 
guarantees, warranties, applications, and bonds required by the Contract 
Documents for its portion of the Work. 

21.2.6 Developer must have completed all requirements set forth under 
"Close Out Procedures," Including, without limitation, an approved set of 
complete As-Built Drawings. 

21.2.7 Architect shall have issued its written approval that final payment can 
be made. 

21.2.8 The Developer shall have delivered to the District all manuals and 
materials required by the Contract Documents. 

21.2.9 The Developer shall have completed final clean up as provided herein. 

21.2.10 After approval by the District of the Architect's Certificate of Payment, 

21.2.11 After the satisfaction of the conditions set forth herein, and 

21.2.12 After thirty-five (35) days after the recording of the Notice of 
Completion by District. 

21.2.13 No interest shall be paid on any amounts withheld due to a failure of 
the Developer to perform, in accordance with the terms and conditions of the· 
Contract Documents. 

22. UNCOVERING OF WORK 

If a portion of the Work is covered without Inspector or Architect approval or not in 
compliance with the Contract Documents, it must, if required in writing by the District, the 
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Project Inspector, or the Architect, be uncovered for the Project Inspector's or the 
Architect's observation and be replaced at the Developer's expense without change in the 
Guaranteed Project Cost or Contract Time. 

23. NONCONFORMING WORK AND CORRECTION OF WORK 

23.1 Nonconforming Work 

23.1.1 Developer shall promptly remove from Premises all Work identified by 
District as failing to conform to the Contract Documents whether incorporated 
or not. Developer shall promptly replace and re-execute its own Work to 
comply with the Contract Documents without additional expense to the 
District and shall bear the expense of making good all work of other 
contractors destroyed or damaged by any removal or replacement pursuant 
hereto and/or any delays to the District or other contractors caused thereby. 

23.1.2 If Developer does not commence to remove Work that District has 
identified as failing to conform to the Contract Documents within a reasonable 
time, not to exceed seven (7) days after written notice and complete removal 
of work within a reasonable time, District may remove it and may store any 
material at Developer's expense. If Developer does not pay expense(s) of 
that removal within ten (10) days' time thereafter, District may, upon ten 
(10) days' written notice, sell any material at auction or at private sale and 
shall deduct all costs and expenses incurred by the District and/or District 
may withhold those amounts from payment(s) to Developer. 

23.2 Correction of Work 

23.2.1 Correction of Rejected Work 

Pursuant to the notice provisions herein, the Developer shall promptly correct 
the Work rejected by the District, the Architect, or the Project Inspector as 
failing to conform to the requirements of the Contract Documents, whether 
observed before or after Completion and whether or not fabricated, installed, 
or completed. The Developer shall bear costs of correcting the rejected Work, 
including additional testing, inspections, and compensation for the Inspector's 
or the Architect's services and expenses made necessary thereby. 

23.2.2 One-Year Warranty Corrections 

If, within one (1) year after the date of Completion of the Work or a 
designated portion thereof, or after the date for commencement of warranties 
established hereunder, or by the terms of an applicable special warranty 
required by the Contract Documents, any of the Work is found to be not in 
accordance with the requirements of the Contract Documents, the Developer 
shall correct it promptly after receipt of written notice from the District to do 
so. This period of one (1) year shall be extended with respect to portions of 
the Work first performed after Completion by the period of time between 
Completion and the actual performance of the Work. This obligation 
hereunder shall survive acceptance of the Work under the Contract 
Documents and termination of the Contract Documents. The District shall 
give such notice promptly after discovery of the condition. 
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23.3 District's Right to Perform Work 

23.3.1 If the Developer should neglect to prosecute the Work properly or fail 
to perform any provisions of the Contract Documents, the District, after 
providing seven (7) days written notice and an opportunity to cure the failure, 
to the Developer, may, without prejudice to any other remedy it may have, 
make good such deficiencies and may deduct the cost thereof from the 
payment then or thereafter due the Developer. 

23.3.2 If it is found at any time, before or after completion of the Work, that 
Developer has varied from the Drawings and/or Specifications, including, but 
not limited to, variation in material, quality, form, or finish, or in the amount 
or value of the materials and labor used, District may require at its option: 

23.3.2.1 That all such improper Work be removed, remade or 
replaced, and all work disturbed by these changes be made good by 
Developer at no additional cost to the District; 

23.3.2.2 That the District deduct from any amount due Developer the 
sum of money equivalent to the difference in value between the work 
performed and that called for by the Drawings and Specifications; or 

23.3.2.3 That the District exercise any other remedy it may have at 
law or under the Contract Documents, including but not limited to the 
District hiring its own forces or another contractor to replace the 
Developer's nonconforming Work, in which case the District shall either 
issue a deductive Change Order or invoice the Developer for the cost 
of that work. Developer shall pay any invoices within thirty (30) days 
of receipt of same or District may withhold those amounts from 
payment(s) to Developer. 

24. TERMINATION AND SUSPENSION 

The Parties' rights to terminate the Project are as indicated in the Facilities Lease. In 
the event of a termination of the Facilities Lease and notwithstanding any other 
provision in the Contract Documents, the Surety shall remain liable to all obligees under 
the Payment Bond and to the District under the Performance Bond for any claim related 
to the Project. 

24.1 Emergency Termination of Public Contracts Act of 1949 

24.1.1 In addition to the Parties' right to termination under the Facilities 
Lease, the Contract Documents is subject to termination as provided by 
sections 4410 and 4411 of the Government Code of the State of California, 
being a portion of the Emergency Termination of Public Contracts Act of 1949. 

24.1.1.1 Section 4410 of the Government Code states: 

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of the 
freezing or diversion of materials, equipment or labor, as the result of 
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an order or a proclamation of the President of the United States, or of 
an order of any federal authority, and the circumstances or conditions 
are such that It is impracticable within a reasonable time to proceed 
with a substantial portion of the work, then the public agency and the 
contractor may, by written agreement, terminate said contract. 

· 24.1.1.2 Section 4411 of the Government Code states: 

Such an agreement shall include the terms and conditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, which either party shall pay to the 
other or any other person, under the facts and circumstances in the 
case. 

24.1.2 Compensation to the Developer shall be determined at the sole 
discretion of District on the basis of the reasonable value of the Work done, 
including preparatory work. As an exception to the foregoing and at the 
District's discretion, in the case of any fully completed separate item or 
portion of the Work for which there is a separate previously submitted unit 
price or item on the accepted schedule of values, that price shall control. The 
District, at its sole discretion, may adopt the Guaranteed Project Costas the 
reasonable value of the work done or any portion thereof. 

25. CLAIMS 

25.1 Performance During Claim Process 

Developer shall continue to perform its Work under the Contract and shall not cause a 
delay of the Work during any dispute, claim, negotiation, mediation, or arbitration 
proceeding, except by written agreement by the District. 

25.2 Definition of Dispute 

The term "Dispute" means a separate demand by the Developer for: 

25.2.1 A time extension; 

25.2.2 Payment of money or damages ansmg from Work done by or on 
behalf of the Developer pursuant to the Contract and payment of which is not 
otherwise expressly provided for or Developer is not otherwise entitled to; or 

25.2.3 An amount of payment disputed by the District. 

25.3 Dispute Presentation 

. 25.3.1 If Developer intends to apply for an increase in the Contract Price or 
Contract Time for any reason including, without limitation, the acts of District 
or its agents, Developer shall, within ten (10) days after the event giving rise 
to the Dispute, give notice of the Dispute in writing and submit to the District 
a written statement of the damage sustained or time requested. On or before 
twenty (20) days after Developer's written Notice of Dispute, Developer shall 
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file with the District an itemized statement of the details and amounts of its 
Dispute for any increase in the Contract Price of Contract Time. Otherwise, 
Developer shall have waived and relinquished its dispute against the District 
and Developer's claims for compensation or an extension of time shall be 
forfeited and invalidated. Developer shall not be entitled to consideration for 
paym~ent or time on account. 

25.3.2 The Notice of Dispute shall identify: 

25.3.2.1 The issues, events, conditions, circumstances and/or causes 
giving rise to the dispute; 

25.3.2.2 The pertinent dates and/or durations and actual and/or 
anticipated effects on the Contract Price, Contract Schedule milestones 
and/or Contract Time adjustments; and 

25.3.2.3 The line-item costs for labor, material, and/or equipment, if 
applicable. 

25.3.3 The Notice of Dispute shall include the following certification by the 
Developer: 

25.3.3.1 The undersigned Developer certifies under penalty of 
perjury that the attached dispute is made in good faith; that the 
supporting data is accurate and complete to the best of my knowledge 
and belief; that the amount requested accurately reflects the 
adjustment for which Developer believes the District is liable; and that 
I am duly authorized to certify the dispute on behalf of the Developer. 

25.3.3.2 Furthermore, Developer understands that the value of the 
attached dispute expressly includes any and all of the Developer's 
costs and expenses, direct and indirect, resulting from the Work 
performed on the Project, additional time required on the Project 
and/or resulting from delay to the Project. Any costs, expenses, 
damages, or time extensions not included are deemed waived. 

25.3.4 If a Dispute, or any portion thereof, remains unresolved upon 
satisfaction of all applicable Dispute Resolution requirements, the Developer 
shall comply with all claim resolution requirements as provided in Public 
Contract Code 20104. 

25.3.5 Developer shall bind its Subcontractors to the prov1s1ons of this 
section and will hold the District harmless against disputes by Subcontractors. 

25.4 Dispute Resolution 

25.4.1 Developer shall file with the District the Notice of Dispute, including 
the documents necessary to substantiate it, on or before the day of 
submitting the application for final payment. 

25.4.2 District shall respond in writing within forty-five (45) days of receipt 
of the Dispute or may request in writing within thirty (30) days of receipt of 
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the Dispute any additional documentation supporting the Dispute or relating 
to defenses or claims District may have against the Developer. 

25.4.2.1 If additional information is required, it shall be requested 
and provided by mutual agreement of the parties. 

25.4.2.2 District's written response to the documented Dispute shall 
be submitted to the Developer within fifteen (15) days after receipt of 
the further documentation or within a period of time no greater than 
that taken by the Developer to produce the additional information, 
whichever is greater. 

25.4.3 If Developer disputes the District's written response, Developer may 
file a claim pursuant to the Claim Resolution requirements provided herein. 

25.5 Definition of Claim 

25.5.1 The term "Claim" means a dispute that remains unresolved at the 
conclusion of the Dispute Resolution requirements as provided herein. 

25.6 Claim Presentations 

25.6.1 Developer must timely submit the Notice of Claim and all documents 
necessary to substantiate any Claim. Otherwise, Developer shall have waived 
and relinquished its Claim against the District and Developer's Claims for 
compensation or an extension of time shall be forfeited and invalidated, and 
Contractor shall not be entitled to consideration for payment or time on 
account of the instant matter. No Claim shall be presented prior to Project 
completion. Any statute that might otherwise govern the presentation of an 
unresolved Dispute, including but not limited to Government Code section 900 
i. and Public Contract Code section 20104 et seq. shall be tolled for all 
purposes during the course of construction on the Project. 

25.6.1.1 All Claims shall include the following certification by the 
Developer: 

25.6.1.1.1 The undersigned Developer certifies under penalty 
of perjury that the attached claim is made in good faith; that 
the supporting data is accurate and complete to the best of my 
knowledge and belief; that the amount requested accurately 
reflects the adjustment for which Developer believes the 
District is liable; and that I am duly authorized to certify the 
claim on behalf of the Developer. 

25.6.1.1.2 Furthermore, Developer understands that the value 
of the attached claim expressly includes any and all of the 
Developer's costs and expenses, direct and indirect, resulting 
from the Work performed on the Project, additional time 
required on the Project and/or resulting from delay to the 
Project. Any costs, expenses, damages, or time extensions not 
included are deemed waived. 
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25.6.2 The attention of the Developer is drawn to Government Code section 
12650, et seq. regarding penalties for false claims. 

25.6.3 If a Claim, or any portion thereof, remains in dispute upon 
satisfaction of all applicable Dispute and Claim Resolution requirements, the 
Developer shall comply with all claims presentation requirements as provided 
in Chapter 1 (commencing with section 900) and Chapter 2 (commencing 
with section 910) of Part 3 of Division 3.6 of Title 1 of Government Code as a 
condition precedent to the Developer's right to bring a civil action against the 
District. For purposes of those provisions, the running of the time within 
which a Dispute or Claim must be presented to the District shall be tolled 
from the time the Developer submits its written Dispute or Claim until the 
time the Dispute or Claim is denied, including any time utilized by any 
applicable meet and confer process. 

25.6.4 The Developer shall bind all its Subcontractors to the provisions of 
this section and will hold the District harmless against claims by 
Subcontractors. 

25.7 Claim Resolution 

25.7 .1 In the event of a disagreement between the parties as to 
performance of the Work, the interpretation of this Contract, or payment or 
nonpayment for Work performed or not performed, the parties shall, after the 
conclusion of the Dispute Resolution requirements, attempt to resolve the 
Claim by those procedures set forth herein. 

25.7.2 Claims of $375,000 or Less 

25.7.2.1 For all Claims of three hundred seventy-five thousand 
dollars ($375,000) or less which arise between Contractor and District, 
the procedure set forth in Public Contract Code section 20104 et seq. 
shall apply: 

25.7.2.1.1 Developer shall file with the District any written 
Claim, including the documents necessary to substantiate it, 
upon the application for final payment. 

25.7 .2.1.2 For claims of less than fifty thousand dollars 
($50,000), the District shall respond in writing within forty-five 
( 45) days of receipt of the Claim or may request in writing 
within thirty (30) days of receipt of the Claim any additional 
documentation supporting the claim or relating to defenses or 
claims the District may have against the Developer. 

25.7.2.1.3 If additional information is required, it shall be 
requested and provided by mutual agreement of the parties. 

25.7.2.1.4 District's written response to the documented Claim 
shall be submitted to the Developer within fifteen (15) days 
after receipt of the further documentation or within a period of 

Exhibit "D" to Facilities Lease: Downtown Educational Complex 1 Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 /OUSD and Turner Construction Company Page 54 



time ilo greater than that taken by the Developer to produce 
the additional information, whichever is greater. 

25.7.2.2 For claims of over fifty thousand dollars ($50,000) and less 
than or equal to three hundred seventy-five thousand dollars 
($375,000), the District shall respond in writing to all written Claims 
within sixty (60) days of receipt of the claim, or may request, in writing, 
within thirty (30) days of receipt of the Claim any additional 
documentation supporting the Claim or relating to defenses or claims 
the District may have against the Developer. 

25.7.2.2.1 If additional information is required, it shall be 
requested and provided upon mutual agreement of the District 
and the Developer. 

25.7 .2.2.2 The District's written response to the claim, as 
further documented, shall be submitted to the Developer within 
thirty (30) days after receipt of the further documentation, or 
within a period of time no greater than that taken by the 
Developer to produce the additional information or requested 
documentation, whichever is greater. 

25.7 .2.3 If Developer disputes the District's written response, or the 
District fails to respond within the time prescribed, Developer may so 
notify the District, in writing, either within fifteen (15) days of receipt 
of the District's response or within fifteen (15) days of the District's 
failure to respond within the time prescribed, respectively, and 
demand an informal conference to meet and confer for settlement of 
the issues in dispute. Upon a demand, the District shall schedule a 
meet and confer conference within thirty (30) days for settlement of 
the dispute. 

25.7.2.4 Following the meet and confer conference, if the claim or 
any portion of it remains in dispute, the Developer may file a claim as 
provided in Chapter 1 (commencing with Section 900) and Chapter 2 
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of 
the Government Code. For purposes of those provisions the running of 
the time within which a claim must be filed shall be tolled from the 
time the Developer submits its written Claim until the time the Claim is 
denied, including any period of time utilized by the meet and confer 
process. 

25.7.2.5 For any civil action filed to resolve claims filed pursuant to 
this section, within sixty (60) days, but no earlier than thirty (30) 
days, following the filing of responsive pleadings, the court shall 
submit the ·matter to nonbinding mediation unless waived by mutual 
stipulation of both parties. The mediation process shall provide for the 
selection within fifteen (15) days by both parties of a disinterested 
third person as mediator, shall be commenced within thirty (30) days 
of the submittal, and shall be concluded within fifteen (15) days from 
the commencement of the mediation unless a time requirement is 
extended upon a good cause showing to the court or by stipulation of 
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both parties. If the parties fail to select a mediator within the 15-day 
period, any party may petition the court to appoint the mediator. 

25.7 .2.6 If the matter remains in dispute, the case shall be 
submitted to judicial arbitration pursuant to Chapter 2.5 (commencing 
with Section 1141.10) of the Title 3 of Part 3 of the Code of Civil 
Procedure, notwithstanding Section 1141.11 of that code. The Civil 
Discovery Act of 1986, (Article 3 (commencing with Section 2016) of 
Chapter 3 of Title 3 of part 4 of the Code of Civil Procedure) shall apply 
to any proceeding brought under this subdivision consistent with the 
rules pertaining to judicial arbitration. 

25.7 .2. 7 The District shall not fail to pay money as to any portion of 
a Claim which is undisputed except as otherwise provided in the 
Contract Documents. In any suit filed pursuant to this section, the 
District shall pay interest at the legal rate on any arbitration award or 
judgment. Interest shall begin to accrue on the date the suit is filed in 
a court of law. 

25.7.3 Claims Over $375,000 

25.7.3.1 For all Claims of over three hundred seventy-five thousand 
dollars ($375,000) which arise between a Developer and the District, 
the following procedure shall apply: 

25.7.3.1.1 The parties agree to first endeavor to settle the 
dispute in an amicable manner by mediation before having 
recourse to a judicial forum. The Claim shall be identified in 
writing to the District within thirty (30) days from the date of 
Developer's application for final payment of all Contract 
balances not in dispute and shall be mediated within one 
hundred and twenty (120) days from the submission of the 
Claim to the District. For purposes of filing a Claim to 
mediation, the running of the time within which mediation must 
be filed shall be tolled from the time the Developer submits its 
written Claim until the time the Claim is denied. Mediator fees 
and administrative costs of the mediation shall be shared 
equally by the parties. 

25.7 .3.1.2 District may assert any counter-claims it has for 
damages against Developer, including, but not limited to, 
defective Work, delay damages, and liquidated damages. 

25.7 .4 Developer shall bind its Subcontractors to the provisions of this 
section and will hold the District harmless against disputes by Subcontractors. 

25.8 Dispute and Claim Resolution Non-Applicability 

25.8.1 The procedures for dispute and claim resolutions set forth in Article 
25 shall not apply to the following: 

25.8.1.1 Personal injury, wrongful death or property damage claims~ 
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25.8.1.2 Latent defect or breach of warranty or guarantee to repair~ 

25.8.1.3 Stop notices~ 

25.8.1.4 District's rights set forth in the Article on Suspension and 
Termination~ 

25.8.1.5 Disputes arising out of the LCP or State labor compliance, if 
applicable~ or 

25.8.1.6 District rights and obligations as a public entity set forth in 
applicable statutes; provided, however, that penalties imposed against 
a public entity by statutes, including, but not limited to, Public 
Contract Code sections 20104.50 and 7107, shall be subject to the 
Dispute and Claim Resolution requirements provided in this Article. 

25.8.1.7 Developer's costs incurred in seeking relief under this Article 
are not recoverable from the District. 

26. STATE LABOR. WAGE & HOUR. APPRENTICE. AND RELATED PROVISIONS 

26.1 [RESERVED] 

26.2 Wage Rates, Travel, and Subsistence 

26.2.1 Pursuant to the provisions of article 2 (commencing at section 1770), 
chapter 1, part 7, division 2, of the Labor Code of California, the general 
prevailing rate of per diem wages and the general prevailing rate for holiday 
and overtime work in the locality in which this public work is to be performed 
for each craft, classification, or type of worker needed to execute the Contract 
Documents are on file at the District's principal office and copies will be made 
available to any interested party on request. Developer shall obtain and post 
a copy of these wage rates at the job site. 

26.2.2 Holiday and overtime work, when permitted by law, shall be paid for 
at a rate of at least one .and one-half times the above specified rate of per 
diem wages, unless otherwise specified. The holidays upon which those rates 
shall be paid need not be specified by the District, but shall be all holidays 
recognized in the applicable collective bargaining agreement. If the prevailing 
rate is not based on a collectively bargained rate, the holidays upon which the 
prevailing rate shall be paid shall be as provided in Section 6700 of the 
Government Code. 

26.2.3 Developer shall pay and shall cause to be paid each worker engaged 
in Work on the Project not less than the general prevailing rate of per .diem 
wages determined by the Director of the Department of Industrial Relations 
("DIR") ("Director"), regardless of any contractual relationship which may be 
alleged to exist between Developer or any Subcontractor and such workers. 
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26.2.4 If prior to execution of the Facilities Lease, the Director determines 
that there has been a change in any prevailing rate of per diem wages in the 
locality in which the Work under the Contract Documents is to be performed, 
such change shall not alter the wage rates in the Contract Documents 
subsequently awarded. 

26.2.5 Pursuant to Labor Code section 1775, Developer shall, as a penalty to 
District, forfeit the statutory amount (believed by the District to be currently 
fifty dollars ($50)) for each calendar day, or portion thereof, for each worker 
paid less than the prevailing rates, determined by the District and/or the 
Director, for the work or craft in which that worker is employed for any public 
work done under Contract Documents by Developer or by any Subcontractor 
under it. The difference between such prevailing wage rates and the amount 
paid to each worker for each calendar day or portion thereof for which each 
worker was paid less than the prevailing wage rate, shall be paid to each 
worker by Developer. 

26.2.6 Any worker employed to perform Work on the Project, which Work is 
not covered by any classification listed in the general prevailing wage rate of 
per diem wages determined by the Director, shall be paid not less than the 
minimum rate of wages specified therein for the classification which most 
nearly corresponds to Work to be performed by him, arid such minimum wage 
rate shall be retroactive to time of initial employment of such person in such 
classification . 

.26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed 
to include employer payments for health and welfare, pension, vacation, 
travel time, subsistence pay, and apprenticeship or other training programs 
authorized by section 3093, and similar purposes. 

26.2.8 Developer shall post at appropriate conspicuous points on the Site of 
Project, a schedule showing all determined minimum wage rates and all 
authorized deductions, if any, from unpaid wages actually earned. In 
addition, Developer shall post a sign-in log for all workers and visitors to the 
Site, a list of all subcontractors of any tier on the Site, and the required Equal 
Employment Opportunity poster(s). 

26.3 Hours of Work 

26.3.1 As provided in article 3 (commencing at section 1810), chapter 1, 
part 7, division 2, of the Labor Code, eight (8) hours of labor shall constitute 
a legal days work. The time of service of any worker employed at any time 
by Developer or by any Subcontractor on any subcontract under the Contract 
Documents upon the Work or upon any part of the Work contemplated by the 
Contract Documents shall be limited and restricted by Developer to eight (8) 
hours per day, and forty (40) hours during any one week, except as 
hereinafter provided. Notwithstanding the provisions hereinabove set forth, 
Work performed by employees of Developer in excess of eight (8) hours per 
day and forty (40) hours during any one week, shall be permitted upon this 
public work upon compensation for all hours worked in excess of eight (8) 
hours per day at not less than one and one-half times the basic rate of pay. 
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26.3.2 Developer shall keep and shall cause each Subcontractor to. keep an 
accurate record showing the name of and actual hours worked each calendar 
day and each calendar week by each worker employed by Developer in 
connection with the Work or any part of the Work contemplated by the 
Contract Documents. The record shall be kept open at all reasonable hours to 
the inspection of District and to the Division of Labor Standards Enforcement 
of the DIR. 

26.3.3 Pursuant to Labor Code section 1813, Developer shall as a penalty to 
the District forfeit the statutory amount (believed by the District to be 
currently twenty-five dollars ($25)) for each worker employed in the 
execution of the Contract Documents by Developer or by any Subcontractor 
for each calendar day during which such worker is required or permitted to 
work more than eight (8) hours in any one calendar day and forty ( 40) hours 
in any one calendar week in violation of the prov1s1ons of article 3 
(commencing at section 1810), chapter 1, part 7, division 2, of the Labor 
Code. 

26.3.4 Any Work necessary to be performed after regular working hours, or 
on Sundays or other holidays shall be performed without additional expense 
to the District. 

26.4 Payroll Records 

26.4.1 Developer shall prepare and provide to the District, and shall cause 
each Subcontractor performing any portion of the Work under this Contract to 
prepare and provide to the District, an accurate and complete certified payroll 
record ("CPR"), showing the name, address, social security number, work 
classification, straight time, and overtime hours worked each day and week, 
and the actual per diem wages paid to each journeyman, apprentice, worker, 
or other employee employed by the Developer and/or each Subcontractor in 
connection with the Work. 

26.4.2 The CPRs enumerated hereunder shall be certified and shall be 
provided to the District on a weekly basis. The CPRs from the Developer and 
each Subcontractor for each week shall be provided on or before Wednesday 
of the week following the week covered by the CPRs. District shall not make 
any payment to Developer until: 

26.4.2.1 The Developer and/or its Subcontractor(s) provide CPRs 
acceptable to the District; and 

26.4.2.2 The District is given sufficient time to review and/or audit 
· the CPRs to determine their acceptability. Any delay in Developer 

and/or its Subcontractor(s) providing CPRs to the District in a timely 
manner will directly delay the CMU's review and/or audit of the CPRs 
and Developer's payment. 

26.4.3 All CPRs shall be available for inspection at all reasonable hours at 
the principal office of Developer on the following basis: 

Exhibit "D" to Facilities Lease: Downtown Educational Complex I Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 /OUSD and Turner Construction Company Page 59 



26.4.3.1 A certified copy of an employee's CPR shall be made 
available for inspection or furnished to the employee or his/her 
authorized representative on request. 

26.4.3.2 · CPRs shall be made available for inspection or furnished 
upon request to a representative of District, Division of Labor 
Standards Enforcement, Division of Apprenticeship Standards, and/or 
the Department of Industrial Relations. 

26.4.3.3 CPRs shall be made available upon request by the public for 
inspection or copies thereof made; provided, however, that a request 
by the public shall be made through either the District, Division of 
Apprenticeship Standards, or the Division of Labor Standards 
Enforcement. If the requested CPRs have not been provided pursuant 
to the provisions herein, the requesting party shall, prior to being 
provided the records reimburse the costs of preparation by Developer, 
Subcontractors, and the entity through which the request was made. 
The public shall not be given access to the records at the principal 
office of Developer. 

26.4.4 The form of certification for the CPRs shall be as follows: 

I, (Name-Print), the undersigned, am tlie ______ _ 
(Position in business) with the authority to act for and on behalfof __ 
___ (Name of business and/or Developer), certify under penalty of 
perjury that the records or copies thereof submitted and consisting of _ 
____ (Description, number of pages) are the originals or true, 
full, and correct copies of the originals which depict the payroll 
record(s) of actual disbursements by way of cash, check, or whatever 
form to the individual or individual named, and (b) we have complied 
with the requirements of sections 1771, 1811, and 1815 for any work 
performed by our employees on the Project. 

Date: Signature: ____ _ 
(Section 16401 of the California Code of Regulations) 

26.4.5 Any copy of records made available for inspection as copies and 
furnished upon request to the public or any public agency by District, Division 
of Apprenticeship Standards, or DivF~ion of Labor Standards Enforcement shall 
be marked or obliterated in such a manner as to prevent disclosure of an 
individual's name, address, and social security number. The name and 
address of Developer awarded the Project under the Contract Documents or 
performing under the Contract Documents shall not be marked or obliterated. 

26.4.6 Developer shall inform District of the location of the records 
enumerated hereunder, including the street address, city, and county, and 
shall, within five (5) working days, provide a notice of change of location and 
address. 

26.4. 7 In the event of noncompliance with the requirements of this section, 
Developer shall have ten (10) days in which to comply subsequent to receipt 
of written notice specifying in what respects Developer must comply with this 
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section. Should noncompliance still be evident after the ten (10) day period, 
Developer shall, as a penalty to District, forfeit twenty-five dollars ($25) for 
each calendar day, or portion thereof, for each , until strict compliance is 
effectuated. Upon the request of Division of Apprenticeship Standards or 
Division of Labor Standards Enforcement, these penalties shall be withheld 
from Tenant Improvement Payments then due. 

26.5 £RESERVED] 

26.6 Apprentices 

26.6.1 Developer acknowledges and agrees that, if the Contract Documents 
involve a dollar amount greater than or a number of working days greater 
than that specified in Labor Code section 1777.5, then the Contract 
Documents are governed by the provisions of Labor Code Section 1777.5 and 
29 CFR part 5. It shall be the responsibility of Developer to ensure 
compliance with this Article and with Labor Code section 1777.5 for all 
apprenticeship occupations. 

26.6.2 Apprentices of any crafts or trades may be employed and, when 
required by Labor Code section 1777.5, shall be employed provided they are 
properly registered in full compliance with the provisions of the Labor Code. 

26.6.3 Every such apprentice shall be paid the standard wage paid to 
apprentices under the regulations of the craft or trade at which he/she is 
employed, and shall be employed only at the work of the craft or trade to 
which she/he is registered. 

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who 
are in training under apprenticeship standards and written apprentice 
agreements under chapter 4 (commencing at section 3070), division 3, ofthe 
Labor Code, are eligible to be employed. The employment and training of 
each apprentice shall be in accordance with the provisions of the 
apprenticeship standards and apprentice agreements under which he/she is 
training. 

26.6.5 Pursuant to Labor Code section 1777.5, if that section applies to the 
Contract Documents as indicated above, Developer and any Subcontractors 
employing workers in any apprenticeable craft or trade in performing any 
Work under the Contract Documents shall apply to the applicable joint 
apprenticeship committee for a certificate approving the Developer or 
Subcontractor under the applicable apprenticeship standards and fixing the 
ratio of apprentices to journeymen employed in performing the Work. 

26.6.6 Pursuant to Labor Code sectiori 1777.5, if that section applies to the 
Contract Documents as indicated above, Developer and any Subcontractor 
may be required to make contributions to the apprenticeship program. 

26.6. 7 If Developer or Subcontractor willfully fails to comply with Labor Code 
section 1777.5, then, upon a determination of noncompliance by the 
Administrator of Apprenticeship, it shall: 
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26.6.7.1 Be denied the right to bid on any subsequent project for one 
(1) year from the date of such determination; 

26.6. 7.2 Forfeit as a penalty to District the full amount CIS stated in 
Labor Code section 1777.7. Interpretation and enforcement of these 
provisions shall be in accordance with the rules and procedures of the 
California Apprenticeship Council and under the authority of the Chief 
of the Division of Apprenticeship Standards. 

26.6.7 .3 Developer and all Subcontractors shall comply with Labor 
Code section 1777.6, which section forbids certain discriminatory 
practices in the employment of apprentices. 

26.6.7.4 Developer shall become fully acquainted with the law 
regarding apprentices prior to commencement of the Work. Special 
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the 
Labor Code, and title 8, California Code of Regulations, section 200 et 
seq. Questions may be directed to the State Division of Apprenticeship 
Standards, 455 Golden Gate Avenue, San Francisco, California 94102. 

26.7 Non-Discrimination 

26.7.1 Developer herein agrees not to discriminate in its recruiting, hiring, 
promotion, demotion, or termination practices on the basis of race, religious 
creed, national origin, ancestry, sex, sexual orientation, age, or physical 
handicap in the performance under the Contract Documents and to comply 
with the provisions of the California Fair Employment and Housing Act as set 
forth in part 2.8 of division 3 of the California Government Code, commencing 
at section 12900; the Federal Civil Rights Act of 1964, as set forth in Public 
Law 88-352, and all amendments thereto; Executive Order 11246, and all 
administrative rules and regulations found to be applicable to Developer and 
Subcontractor. 

26.7.2 Special requirements for Federally Assisted Construction Contracts: 
During the performance of the requirement of the Contract Documents, 
Developer agrees to incorporate in all subcontracts the provisions set forth in 
Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 ofthe Federal 
Register dated May 28, 1968. 

26.8 Labor First Aid 

Developer shall maintain emergency first aid treatment for Developer's laborers and 
mechanics on the Project which complies with the Federal Occupational Safety and 
Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety 
and Health Act of 1973 (8 Cal. Code of Regs., §1 et seq.). 

27. [RESERVED] 
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28. MISCELLANEOUS 

28.1 Assignment of Antitrust Actions 

Although this project may not have been formally bid, the following provisions may 
apply: 

28.1.1 Section 7103.5(b) of the Public Contract Code states: 

In entering into a public works contract or subcontract to supply goods, 
services, or materials pursuant to a public works contract, the Developer or 
Subcontractor offers and agrees to assign to the awarding body all rights, 
title, and interest in and to all causes of action it may have under Section 4 of 
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commending with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, made and become 
effective at the time the awarding body tenders final payment to the 
Developer, without further acknowledgment by the parties. 

28.1.2 Section 4552 of the Government Code states: 

In submitting a bid to a public purchasing body, the bidder offers and agrees 
that if the bid is accepted, it will assign to the purchasing body all rights, title, 
and interest in and to all causes of action it may have under Section 4 of the 
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 
(commencing with Section 16700) of Part 2 of Division 7 of the Business and 
Professions Code), arising from purchases of goods, materials, or services by 
the bidder for sale to the purchasing body pursuant to the bid. Such 
assignment shall be made and become effective at the time the purchasing 
body tenders final paynient to the bidder. 

28.1.3 Section 4553 of the Government Code states: 

If an awarding body or public purchasing body receives, either through 
judgment or settlement, a monetary recovery for a cause of action assigned 
under this chapter, the assignor shall be entitled to receive reimbursement for 
actual legal costs incurred and may, upon demand, recover from the public 
body any portion of the recovery, including treble damages, attributable to 
overcharges that were paid by the assignor but were not paid by the public 
body as part of the bid price, less the expenses incurred in obtaining that 
portion of the recovery. 

28.1.4 Section 4554 of the Government Code states: 

Upon demand· in writing by the assignor, the assignee shall, within one year 
from such demand, reassign the cause of action assigned under this part if 
the assignor has been or may have been injured by the violation of law for 
which the cause of action arose and (a) the assignee has not been injured 
thereby, or (b) the assignee declines to file a court action for the cause of 
action. 
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28.1.5 Under this Article, "public purchasing body" is District and "bidder" is 
Developer. 

28.2 Excise Taxes 

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on 
which a Federal Excise Tax is imposed and the sale is exempt from such Federal 
Excise Tax because it is a sale to a State or Local Government for its exclusive use, 
District, upon request, will execute documents necessary to show (1) that District is 
a political subdivision of the State for the purposes of such exemption, and (2) that 
the sale is for the exclusive use of District. No Federal Excise Tax for such materials 
shall be included in any Guaranteed Maximum Price. 

28.3 Taxes 

Guaranteed Project Cost is to include any and all applicable sales taxes or other 
taxes that may be due in accordance with section 7051 of the Revenue and Taxation 
Code; Regulation 1521 of the State Board of Equalization or any other tax code that 
may be applicable. 

28.4 Shipments 

All shipments must be F.O.B. destination to Site or approved sites, as indicated in 
the Contract Documents. There must be no charge for containers, packing, 
unpacking, drayage, or insurance. The total Guaranteed Project Cost shall be all 
inclusive (including sales tax) and no additional costs of any type will be considered. 

END OF DOCUMENT 
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DOCUMENT 00 6114 
(FORMERLY DOCUMENT 00610) 

PERFORMANCE BOND 
(100% of Contract Price) 

(Note: Bidders must use this form, NOT a surety company form.) 

KNOW ALL PERSONS BY THESE PRESENTS: 

WHEREAS, the governing board ("Board") of the Oakland Unified School District, ("District") and ____ _ 
------------~ ("Principal)" have entered into a contract for the furnishing of all materials and 
labor, services and transportation, necessary, convenient, and proper to perform the following project: 

------------------------:---'----(ProjectName) 
("Project" or "Contract") 

which Contract dated , 20_, and all of the Contract Documents attached to or 
forming a part of the Contract,· are hereby referred to and made a part hereof, and 

WHEREAS, said Principal is required.under the terms of the Contract to furnish a bond for the faithful performance 
of the Contract; 

NOW, THEREFORE, the Principal and ("Surety") are held and 
frrmly bound unto the Board of the District in the penal sum of--.,...-----------------­
---------DOLLARS ($ ), lawful money of the United States, for the payment of which 
sum well and truly to be made we bind ourselves, our heirs, executors, administrators, successors, and assigns 
jointly and severally, frrmly by these presents, to: 

Perform all the work required to complete the Project; and 

Pay to the District all damages the District incurs as a result of the Principal's failure to perform all 
the Work required to complete the Project. 

The condition of the obligation is such that, if the above bounden Principal, his or its heirs, executors, 
administrators, successors, or assigns, shall in all things stand to and abide by·, and well and truly keep and perform 
the covenants, conditions, and agreements in the Contract and any alteration thereof made as therein provided, on· 
his or its part to be kept and performed at the time and in the intent and meaning, including all contractual 
guarantees and warrantees of materials and workmanship, and shall indemnify and save harmless the District, its 
trustees, officers and agents, as therein stipulated, then this obligation shall become null and void, otherwise it shall 
be and remain in full force and virtue. 

As a condition precedent to the satisfactory completion of the Contract, the above obligation shall hold good for a 
period equal to the warranty and/or guarantee period of the Contract, during which time Surety's obligation shall 
continue if Contractor shall fail to make full, complete, and satisfactory repair, replace, and totally protect the 
District from loss or damage resulting from or caused by defective materials or faulty workmanship. The 
obligations of Surety hereunder shall continue so long as any obligation of Contractor remains. Nothing herein shall 
limit the District's rights or the Contractor's or Surety's obligations under the Contract, law or equity, including; but 
not limited to, California Code of Civil Procedure section 337.15. 

The Surety, for value received, hereby stipulates and agrees that no change, extension of time, alteration, or addition 
to the terms of the contract or to the work to be performed thereunder or the specifications accompanying the same 
shall in any way affect its obligation on this bond, and it does hereby waive notice of any such change, extension of 
time, alteration, or addition to the terms of the Contract or to the work or to the specifications. 
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Any claims under this bond may be addressed to the Surety at the following address. This cannot be the 
Contractor's broker for this bond, but must be an employee oft~e Surety or the Surety's legal counsel: 

Attention: 

Telephone No.: <~--!) ----------

Fax No.: <~_-.~) --------

E-'mail Address: 

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which shall for all purposes be 
deemed an original thereof, have been duly executed by the Principal and Surety above named, on the ____ _ 
dayof ,20_. 

Principal 

By 

Surety 

By 

Name of California Agent of Surety 

Address of California Agent of Surety. 

Telephone Number of California Agent of Surety 

Bidder must attach a Notarial Acknowledgment for all Surety's signatures and a Power of Attorney and 
Certificate of Authority for Surety. The California Department of Insurance must authorize the Surety to be 
an admitted surety insurer. 

END OF DOCUMENT 
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DOCUMENT 00 6115 
(FORMERLY DOCUMENT 00620) 

PAYMENT BOND 
Contractor's Labor & Material Bond 

(100% of Contract Price) 

(Note: Bidders must use this form, NOT a surety company form.) 

KNOW ALL PERSONS BY THESE PRESENTS: 

WHEREAS, the governing board ("Board") of the Oakland Unified_School District, (or "District") and ___ _ 
----------'' ("Principal") have entered into a contract for the furnishing of all materials and labor, 
services and transportation, necessary, convenient, and proper to 

----------------------------<Pr~ectName) 
("Project" or "Contract") 

which Contract dated , 20_, and all of the Contract Documents attached to or 
forming a part of the Contract, are hereby referred to and made a part hereof, and 

WHEREAS, pursuant to law and the Contract; the Principal is required, before entering upon the performance of 
the work, to file a good and sufficient bond with the body by which the Contract is awarded in an amount equal to 
100 percent ( 100%) of the Contract price, to secure the claims to which reference is made in sections 3179 through 
3214 and 3247 through 3252 of the Civil Code of California, and division 2, part 7, of the Labor Code of California. 

NOW; THEREFORE, the Principal and , ("Surety") are held and 
firmly bound unto all laborers, material men, and other persons referred to in said statutes in the sum of ____ _ 
----------------Dollars ($ ), lawful money of the United States, being a 
sum not less than the total amount payable by the terms of Contract, for the payment of which sum well and truly to 
be inade, we bind ourselves, our heirs, executors, administrators, successors, or assigns, jointly and severally, by 
these presents. 

The condition of this obligation is that if the Principal or any of his or its subcontractors, of the heirs, executors, 
administrators, successors, or assigns of any, all, or either of them shall fail to pay for any labor, materials, 
provisions, provender, or other supplies, used in, upon; for or about the performance of the work contracted to be 
done, or for any work or labor thereon of any kind, or for amounts due under the Unemployment Insurance Act with 
respect to such work or labor, that the Surety will pay the same in an amount not exceeding the amount herein above 
set forth, and also in case suit is brought upon this bond, will pay a reasonable attorney's fee to be awarded and fixed 
by the Court, and to be taxed as costs and to be included in the judgment therein rendered. 

It is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any and all persons, 
companies; and corporations entitled to file claims under sections 3179 through 3214 and 324 7 through 3252 of the 
Civil Code, so as to give a right of action to them or their assigns in any suit brought upon this bond. 

Should the condition of this bond be fully performed, then this obligation shall become null and void; otherwise it 
shall be and remain in full force and affect. 

And the Surety, for value received, hereby stipulates and agrees that rio change, extension of time, alteration, or 
addition to the terms of Contract or the specifications accompanying the same shall in any manner affect its 
obligations on this bond, and it does hereby waive notice of any such change, extension, alteration, or addition. 
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IN WITNESS WHEREOF, two (2} identical counterparts of this instrument, each of which shall for all purposes be 
deemed an original thereof, have been duly executed by the Principal and Surety above named, on the ____ _ 
dayof ,20_. 

Principal 

By 

Surety 

By 

Name of California Agent of Surety 

Address of California Agent of Surety 

Telephone Number of California Agent of Surety 

Bidder must attach a Notarial Acknowledgment for all Surety's signatures and a Power of Attorney and 
Certificate of Authority for Surety. The California Department of Insurance must authorize the Surety to be 
an admitted surety insurer. 

END OF DOCUMENT 
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DOCUMENT 00 45 26 
(FORMERLY DOCUMENT 00905) 

WORKERS' COMPENSATION CERTIFICATION 

PROJECT/CONTRACT NO.: --------------between the Oakland Unified School . 
District (the "District" or the "Owner") and (the 
"Contractor" or the "Bidder") (the "Contract" or the "Project"). 

Labor Code section 3700 in relevant part provides: 

Every employer except the State shall secure the payment of compensation in one or more of the following 
ways: 

1 By being insured against liability to pay compensation by one or more insurers duly authorized to 
write compensation insurance in this state. 

2 By securing from the Director of Industrial Relations a certificate of consent to self-insure, which 
may be given upon furnishing proof satisfactory to the Director of Industrial Rehi.tions of ability to 
self-insure and to pay any compensation that may become due to his employees. 

I am aware of the provisions 'of section 3700 of the Labor Code which require every employer to be insured against 
liability for workers' compensation or to undertake self-insurance in accordance with the provisions of that code, and 
I will comply with such provisions before commencing the performance of the Work of this Contract. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

·Title: 

(In accordance with Article 5- commencing at section 1860, chapter 1, part 7, division 2 of the Labor Code, the 
above certificate must be signed and filed with the awarding body prior to performing any Work under this 
Contract.) 

END OF DOCUMENT 
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DOCUMENT 00 65 36 
(FORMERLY DOCUMENT 00890) 

WARRANTY AND GUARANTEE FORM 

__________________ ("Contractor") hereby agrees that the--------­
------ (''Work" of Contractor) which Contractor has installed for the Oakland Unified School District 
("District'') for the following project: 

PROJECT: _____________________ (Pr~ectNrune) 

("Project" or "Contract") 

has been performed in accordance with the requirements of the Contract Documents and that the Work as installed 
will fulfill the requirements of the Contract Documents. 

The undersigned agrees to repair or replace any or all of such Work that may prove to be defective in workmanship 
or material together with any other adjacent Work that may be displaced in connection with such replacement within 
a period of YEAR(S) from the date of completion as defined in Public Contract Code 
section 7107, subdivision (c), ordinary wear and tear and unusual abuse or neglect excepted. The date of completion 
is ,20_. 

In the event of the undersigned's failure to comply with the above-mentioned conditions within a reasonable period 
of time, as deterniined by the District, but not later than seven (7) days after being notified in writing by the District, 
the undersigned authorizes the District to proceed to have said defects repaired and made good at the expense of the 
undersigned. The undersigned shall pay the costs and charges therefor upon demand~ 

Date: 

Proper Nrune of Bidder: 

Signature: 

Print Name: 

Title: 

R~presentatives to be contacted for service subject to tenns of Contract: 

NAME: 

ADDRESS: 

PHONE NO.: 

END OF DOCUMENT 
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DOCUMENT 00 45 50 
(FORMERLY DOCUMENT 00910) 

PREVAILING WAGE AND 
RELATED LABOR REQUIREMENTS CERTIFICATION 

PROJECT/CONTRACT NO.: -------------~between Oakland Unified School District 
(the "District" or the "Owner") and (the 
"Contractor" or the "Bidder") (the "Contract" or the "Project"). 

I hereby certify that I will conform to the State of California Public Works Contract requirements regarding 
prevailing wages, benefits, on-site audits with 48-hours notice, payroll records, and apprentice and trainee 
employment requirements, for all Work on the above Project including, without limitation, the labor compliance 
program, if in use on this Project. 

Date: 

Proper Name of Bidder: 

Signature: 

·Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 55 
(FORMERLY DOCUMENT 00912) 

DISABLED VETERAN BUSINESS ENTERPRISE 
PARTICIPATION CERTIFICATION 

PROJECT/CONTRACT NO.: -------------between Oakland Unified School District 
(the "District") and (the "Contractor" or the 
"Bidder") (the "Contract" or the"Project"). 

Section 17076.11 of the Education Code requires school districts using funds allocated pursuant to the State of 
California School Facility Program ("Program") for the construction and/or modernization of school buildings to 
have a participation goal for disabled veteran business enterprises ("DVBE") of at least three percent (3% ), per year, 
of the overall dollar amount expended each year by the school district on projects that receive state funding. 

1. Disabled Veteran Business Enterprise. A DVBE is a business enterprise certified by the California Office of 
Small Business as a DVBE. 

2. DVBE Participation Policy. The District is committed to achieving this DVBE participation goal. The 
District encourages Contractor to ensure maximum opportunities for the participation of DVBEs in the Work of 
the Contract. 

3. DVBE Participation Goal. The three percent (3%) participation goal is not a q~ota, set-aside or rigid 
proportion. 

4. Certification of Participation. At the time of execution of the Contract, the Contractor will provide a 
statement to the District of anticipated participation of DVBEs in the contract. 

5. Submission of Report. During performance of the Contract, Contractor shall monitor the Work of the 
Contract, award of subcontracts and contracts for materials, equipment and supplies for the purpose of 
determining DVBE participation in the Work of the Contract. 

a. Contractor shall report on a monthly basis all DVBEs utilized in the performance of the Work, the type or 
classification of the Work performed by each DVBE, and the dollar value of the Work performed by each 
DVBE. 

b. Upon completion of the Work of the Contract, Contractor shall submit a report to the District in the form 
attached hereto identifying all DVBEs utilized in the performance of the Work, the type or classification of 
the Work performed by each DVBE, and the dollar value of the Work performed by each DVBE. 

i. The submission to the District of this report is a condition precedent to the District's obligation to make 
payment of the Final Payment under the Contract Documents. The submission of this report shall be in 
addition to, and not in lieu of, any other conditions precedent set forth in the Contract Documents for 
the District's obligation to make payment of the Final Payment. 

ii. The District reserves the right to request additional information or documentation from the Contractor 
evidencing efforts to comply with the three percent (3%) DVBE participation goal. 
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DVBE PARTICIPATION REPORT 

Contractor Name: ---------------------- Date: ----------

Project Name: Project Number: ------

DVBE Firm Name Trade I Portion of Work Snbcontract/ 
Contract V aloe 

Add more sheets as needed to include all information for each DVBE 

Does the cumulative dollar value of these DVBE contracts meet or exceed the participation goal of three percent 
(3%) of the final Contract Price, as adjusted by all change orders? 

YES NO 

If your response is "NO", please attach to this report a detailed description of the reasons for your firm did not· 
achieve the participation goal of three percent (3%) of the finai Contract Price .. 

I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 60 
(FORMERLY DOCUMENT 00915) 

DRUG-FREE WORKPLACE CERTIFICATION 

PROJECT/CONTRACT NO.: ·-------------~between Oakland Unified School District 
(the "District" or the "Owner") and (the 
"Contractor;' or the "Bidder") (the "Contract" or the "Project"). 

This Drug-Free Workplace Certification form is required from the successful Bidder pursuant to Government Code 
section 8350 et seq., the Drug-Free Workplace Act of 1990. The Drug-Free Workplace Act of 1990 requires that 
every person or organization awarded a contract or grant for the procurement of any property or service from any 
state agency must certify that it will provide a drug-free workplace by doing certain specified acts. In addition, the 
Act provides that each contract or grant awarded by a state agency may be subject to suspension of payments or 
termination of the contract or grant, and the contractor or grantee may be subject to debarment from future 
contracting, if the contracting agency determines that specified acts have occurred. 

The District is not a "state agency" as defined in the applicable section(s) ofthe Government Code, but the District 
is a local agency and public school district under California law and requires all contractors on District projects to 
comply with the provisions and requirements of Government Code section 8350 et seq., the Drug-Free Workplace 
Act of 1990. 

Contractor shall certify that it will provide a drug-free workplace by doing all of the following: 

1 Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation, 
possession, or use of a controlled substance is prohibited in the person's or organization's workplace and 
specifying actions which will be taken against employees for violations of the prohibition; 

2 Establishing a drug-free awareness program to inform employees about all of the following: 

a. The dangers of drug abuse in the workplace. 
b. The person's or organization's policy of maintaining a drug-free workplace. 
c. The availability of drug counseling, rehabilitation, and employee-assistance programs. 
d. The penalties that may be imposed upon employees for drug abuse violations. 

3 Requiring that each employee engaged in the performance of the contract or grant be given a copy of the 
statement required above, and that, as a condition of employment on the contract or grant, the employee 

. agrees to abide by the terms of the statement. 

I, the undersigned, agree to fulfill the terms and requirements of Government Code section 8355 listed above and 
will publish a statement notifying employees concerning (a) the prohibition of controlled substance at the 
workplace, (b) establishing a drug-free awareness program, and (c) requiring that each employee engaged in the 
performance ofthe contract be given a copy ofthe statement required by section 8355(a), and requiring that the 
employee agree to abide by the terms of that statement. 

I also understand that ifthe District determines that I have either (a) made a false certification herein, or (b) violated 
this certification by failing to carry out the requirements of section 8355, that the Contract awarded herein is subject 
to termination, suspension of payments, or both .. I further understand that, should I violate the terms of the Drug­
Free Workplace Act of 1990, I may be subject to debarment in accordance with the requirements of section 8350 et 
seq. 
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I acknowledge that I am aware of the provisions of Government Code section 8350 et seq. and hereby certify that I 
will adhere to the requirements of the Drug-Free Workplace Act of 1990. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 65 
(FORMERLY DOCUMENT 00920) 

TOBACCO-FREE ENVIRONMENT CERTIFICATION 

PROJECT/CONTRACT NO.: -------------between Oakland Unified School District 
(the "District" or the "Owner") and (the 
"Contractor" or the "Bidder") (the "Contract" or the "Project"). 

This Tobacco-Free Environment Certification form is required from the successful Bidder. 

Pursuant to, without limitation, 20 U.S.C section 6083, Labor Code section 6400 et seq., Health & Safety Code 
section 104350 et seq. and District Board Policies, all District sites, including the Project site, are tobacco-free 
environments. Smoking and the use of tobacco products by all persons is prohibited on or in District property. 
District property includes school buildings, school grounds, school owned vehicles and vehicles owned by others 
while on District property. 

I acknowledge that I am aware of the District'spolicy regarding tobacco-free environments at District sites, 
including the Project site and hereby certify that I will adhere to the requirements of that policy and not permit any 
of my firm's employees, agents, subcontractors, or my firm's subcontractors' employees or agents to use tobacco 
and/or smoke on the Project site. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 70 
(FORMERLY DOCUMENT 00925) 

HAZARDOUS MATERIALS CERTIFICATION 

PROJECT/CONTRACT NO.:-------------- between Oakland Unified School District · 
("District" or "Owner") and-------------------------
("Contractor" or "Bidder") ("Contract" or "Project"). 

1. Contractor hereby certifies that no Asbestos, or Asbestos-Containing Materials, polychlorinated biphenyl 
(PCB), or any material listed by the federal or state Environmental Protection Agency or federal or state 
health agencies as a hazardous material, or any other material defined as being hazardous under federal or 
state laws, rules, or regulations ("New Hazardous Material"), shall be furnished, installed, or incorporated 
in any way into the Project or in any tools, devices, clothing, or equipment used to affect any portion of 
Contractor's work on the Project for District. 

2. Contractor further certifies that it has instructed its employees with respect to the above-mentioned 
standards, hazards, risks, and liabilities. 

3. Asbestos and/or asbestos-containing material shall be defined as all items containing but not limited to 
chrysotile, crocidolite, amosite, anthophyllite, tremolite, and actinolite. Any or all material containing 
greater than one-tenth of one percent ( .1%) asbestos shall be defined as asbestos-containing material. 

4. Any disputes involving the question of whether or not material is New Hazardous Material shall be settled 
by electron microscopy or other appropriate and recognized testing procedure, at the District's 
determination. The costs of any such tests shall be paid by Contractor if the material is found to be New 
Hazardous Material. 

5. All Work or materials found to be New Hazardous Material or Work or material installed with equipment 
containing "New Hazardous Material" will be immediately rejected and this Work will be removed at 
ContraCtor's expense at no additional cost to the District. 

6. Contractor has read and understood the document Hazardous Materials Procedures & Requirements, and 
. shall comply with all the provisions outlined therein. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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•. 
DOCUMENT 00 45 75 

(FORMERLY DOCUMENT 00930) · 

LEAD~BASED MATERIALS CERTIFICATION 

PROJECT/CONTRACT NO.: ______________ between Oakland Unified School District 
("District" or "Owner") and ("Contractor" or 
"Bidder") ("Contract" or "Project"). 

This certification provides notice to the Contractor that: 

(1) The Contractor's work may disturb lead-containing building materials. 

(2) The Contractor must notify the District if any work may result in the disturbance of lead­
containing building materials. 

1. Lead as a Health Hazard 

Lead poisoning is recognized as a serious environmental health hazard facing children today. Even at low levels of 
exposure, much lower than previously believed, lead can impair the development of a child's central nervous system, 
causing learning disabilities, and leading to serious behavioral problems. Lead enters the environment as tiny lead 
particles and lead dust disburses when paint chips, chalks, peels, wears away over time, or is otherwise disturbed. 
Ingestion oflead dust is the most common pathway of childhood poisoning; lead dust gets on a child's hands and 
toys and then into a child's mouth through common hand-to-mouth activity. Exposures may result from 
construction or remodeling activities that disturb lead paint, from ordinary wear and tear of windows and doors, or 
from friction on other surfaces. 

Ordinary construction and renovation or repainting activities carried out without lead-safe work practices can disturb 
lead-based paint and create significant hazards. Improper removal practices, such as dry scraping, sanding, or water 
blasting painted surfaces, are likely to generate high volumes of lead dust. 

Because the Contractor and its employees will be providing services for the District, and because the Contractor's 
work may disturb leadccontaining building materials, CONTRACTOR IS HEREBY NOTIFIED of the potential 
presence of lead-containing materials located within certain buildings utilized by the District.. All school buildings 
built prior to 1993 are presumed to contain some lead-based paint until sampling proves otherwise. 

2. Overview of California Law 

Education Code section 32240 et seq. is known as the Lead Safe Schools Protection Act. Under this act, the 
Department of Heath Services ("DHS") is to conduct a sample survey of schools in the State of California for the 
purpose of developing risk factors to predict lead contamination in public schools. (Ed. Code,§ 3224 1.) 

Any school that undertakes any action to abate existing risk factors for lead is required to utilize. trained and state­
certified contractor~, inspectors, and workers. (Ed. Code,§ 32243, subd. (b).) Moreover, lead-based paint, lead 
plumbing, and solders, or other potential sources of lead contamination, shall not be utilized in the construction of 
any new school facility or the modernization or renovation of any existing school facility. (Ed. Code,§ 32244.) 

Both the Federal Occupational Safety and Health Administration ("Fed/OSHA") and the California Division of 
Occupational Safety and Health ("CaVOSHA") have implemented safety orders applicable to all construction work 
where a contractor's employee may be occupationally exposed to lead. 

The OSHA Regulations apply to all construction work where a contractor's employee may be occupationally 
exposed to lead. The OSHA Regulations contain specific and detailed requirements imposed on contractors subject 
to that regulation. The OSHA Regulations define construction work as work for construction, alteration, and/or 
repair, including painting and decorating. It includes, but is not limited to, the following: 
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a. Demolition or salvage of structures where lead or materials containing lead are present; 

b. Removal or encapsulation of materials containing lead; 

c. New construction, alteration, repair, or renovation of structures; substrates, or portions thereof, 
that contain lead, or materials containing lead; 

d. Installation of products containing lead; 

e. Lead contamination/emergency cleanup; 

f. Transportation, disposal, storage, or containment of lead or materials containing lead on the site or 
location at which construction activities are performed; and 

g. Maintenance operations associated with the construction activities described in ·the subsection. 

Because it is assumed by the District that all painted surfaces (interior as well as exterior) within the District contain 
some level of lead, it is imperative that the contractor, its workers and subcontractors fully and adequately comply 
with all applicable laws, rules and regulations governing lead-based materials (including title 8, ·California Code of 
Regulations, section 1532. 1). · 

The Contractor must notify the District if any Work may result in the disturbance of lead-containing building 
materials. Any and all Work that may result in the disturbance of lead-containing building materials must be 
coordinated through the District. A signed copy of this Certification must be on f"de prior to beginning Work 
on the Project, along with all current insurance certificates. 

3. Contractor's Liability 

If the Contractor fails to comply with any applicable laws, rules, or regulations, and that failure results in a site or 
worker contamination, the Contractor will be held solely responsible for all costs involved in any required corrective 
actions, and shall defend, indemnify, and hold harmless the District, pursuant to the indemnification provisions of 
the Contract, for all damages and other claims arising therefrom. 

Iflead disturbance is anticipated in the Work, only persons with appropriate accreditation, registrations, licenses, 
and training shall conduct this Work. 

It shall be the responsibility of the Contractor to properly dispose of any and all waste products, including, but not 
limited to, paint chips, any collected residue, or any other visual material that may occur from the prepping of any 
painted surface. It will be the responsibility of the Contractor to provide the proper disposal of any hazardous waste 
by a certified hazardous waste hauler. This company shall be registered with the Department of Transportation 
(DOT) and shall be able to issue a current manifest number upon transporting any hazardous material from any 
school site within the District. 

The Contractor shall provide the District with any sample results prior to beginning Work, during the Work, and 
after the completion of the Work. The District may request to examine, prior to the commencement of the Work, the 
lead training records of each employee of the Contractor. 

THE CONTRACTOR HEREBY ACKNOWLEDGES, UNDER PENALTY OF PERJURY, THAT IT: 

1. HAS RECEIVED NOTlFICATION OF POTENTIAL LEAD-BASED MATERIALS ON THE OWNER'S 
PROPERTY; 

2. IS KNOWLEDGEABLE REGARDING AND WILL COMPLY WITH ALL APPLICABLE LAWS, 
RULES, AND REGULATIONS GOVERNING WORK WITH, AND DISPOSAL OF, LEAD. 

OAKLAND UNIFIED SCHOOL DISTRICT LEAD-BASED CERTIFICATION 
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THE UNDERSIGNED WARRANTS THAT HE/SHE HAS THE AUTHORITY TO SIGN ON BEHALF OF AND 
BIND THE CONTRACTOR. THE DISTRICT MAY REQUIRE PROOF OF SUCH AUTHORITY. 

Date: 

Proper Name of Bidder: ·· --------,----------------'-----'---

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 80 
(FORMERLY DOCUMENT 00935) 

IMPORTED MATERIALS CERTIFICATION 

PROJECT/CONTRACT NO.: ______________ between Oakland Unified School District 
("District" or "Owner") and ("Contractor" or 
"Bidder") ("Contract" or "Project"). 

This form shall be executed by the Contractor and by all entities that, in any way, provide or deliver and/or supply 
any soils, aggregate, or related materials ("Fill") to the Project Site. All Fill shall satisfy all requirements of any 
environmental review of the Project performed pursuant to the statutes and guidelines of the California 
Environmental Quality Act, section 21000 et seq. of the Public Resources Code ("CEQA"), and all requirements of 
section 17210 et seq. of the Education Code, including requirements for a Phase I environmental assessment 
acceptable to the State of California Department of Education and Department of Toxic Substances Control. 

To the furthest extent permitted by California law, Contractor shall defend, indemnify, and hold harmless the 
District, its agents, representatives, officers, consultants, employees, trustees, and volunteers pursuant to the 
indemnification provisions in the Contract Documents for, without limitation, any claim(s) connected with 
providing, delivering, and/or supplying Fill. 

Certification of: 

Type of Entity: 

0 Delivery Firm/Transporter 

0 Wholesaler 

0 Distributor 

0 Corporation 

0 Limited Partnership 

0 Sole Proprietorship 

0 Supplier 

0 Broker 

0 Other 

0 General Partnership 

0 Manufacturer 

0 Retailer 

0 Limited Liability Company 
OOther ___________ _ 

Name of firm ("Firm"):--------------------------------

Mailing address:-----------------------------------

Addresses of branch office used for this Project:---------------------------

If subsidiary, name and address of parent company:-----------------------

By my signature below, I hereby certify that I am aware of section 25260 of the Health and Safety Code and the 
sections referenced therein regarding the definition of hazardous material. I further certify on behalf of the Firm that 
all soils, aggregates, or related materials provided, delivered, and/or supplied or that will be provided, delivered, 
and/or supplied by this Firm to the Project Site are free of any and all hazardous material as defined in section 25260 
of the Health and Safety Code. I further certify that I am authorized to make this certification on behalf of the Firm. 

Date: 

Proper Name of Bidder: 

Signature: 

Print Name: 

Title: 

END OF DOCUMENT 
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DOCUMENT 00 45 85 
(FORMERLY DOCUMENT 00940) 

CRIMINAL BACKGROUND INVESTIGATION I FINGERPRINTING CERTIFICATION 

PROJECT/CONTRACT NO.: between the Oakland Unified School District ("District") and __ 
________ ("Contractor" or "Bidder") ("Contract" or "Project"). 

The undersigned does hereby certify to the governing board of the District as follows: 

1. Education Code. I am a representative of the Contractor and I am familiar with the facts herein certified, and 
am authorized and qualified to execute this certificate on behalf of Contractor. Contractor has taken at least one 
of the following actions with respect to the Project (check all that apply): 

The Contractor has complied with the fingerprinting requirements of Education Code section 45125.1 
with respect to all Contractor's employees and all of its subcontractors' employees who may have 
contact with District pupils in the course of providing services pursuant to the Contract, and the 
California Department of Justice has determined that none of those employees has been convicted of a 
felony, as that term is defined in Education Code section 45122.1. A complete and accurate list of 
Contractor's employees and of all of its subcontractors' employees who may come in contact with 
District pupils during the course and scope of the Contract is attached hereto; and/or 

Pursuant to Education Code section 45125.2, Contractor has installed or will install, prior to 
commencement of Work, a physical barrier at the Work Site, that will limit contact between 
Contractor's employees and District pupils at all times; and/or · 

Pursuant to Education Code section 45125.2, Contractor certifies that all employees will be under the 
continual supervision of, and monitored by, an employee of the Contractor who the California 
Department of Justice has ascertained has not been convicted of a violent or serious felony. The name 
and title of the employee who will be supervising Contractor's employees and its subcontractors' 
employees is: 

Name: Title:----------

The Work on the Contract is at an unoccupied school site and no employee and/or subcontractor or 
supplier of any tier of Contract shall come in contact with the District pupils. 

2. Megan's Law (Sex Offenders). I am a representative of the Contractor and I am familiar with the facts herein 
certified, and am authorized and qualified to execute this certificate on behalf of Contractor. I have verified and 
will continue to verify that the employees of Contractor that will be on the Project site and the employees of the 
Subcontractor(s) that will be on the Project site are!!!!! listed on California's "Megan's Law" Website 
(http://www .meganslaw .ca.gov/). 

Contractor's responsibility for background clearance extends to all of its employees, Subcontractors, and employees 
of Subcontractors coming into contact with District pupils regardless of whether they are designated as employees or 
acting as independent contractors of the Contractor. 

Date: 

Proper Name of Contractor: 

Signature: 

Print Name: 

Title: 
END OF DOCUMENT 
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LABOR COMPLIANCE PROGRAM 
INFORMATION AND FORMS 

END OF DOCUMENT 

OAKLAND UNIFIED SCHOOL DISTRICT LCP- INFO AND FORMS 
DOCUMENT 00 54 65-1 



DOCUMENT 00 54 70 

STORM WATER POLLUTION PREVENTION PLAN 

[ IF THE DISTRICT HAS A STORM WATER POLLUTION PREVENTION PLAN (SWPPP), THE 
DISTRICT SHOULD INCLUDE REFERENCE TO ITS SWPPP HERE OR ATTACH A COPY OF THE 
SWPPP. 

IF THE DISTRICT DOES NOT HAVE AN SWPPP ON THE PROJECT, THE DISTRICT CAN STATE 
"NOT APPLICABLE" HERE. 

IF THE DISTRICT INTENDS TO HAVE THE CONTRACTOR BE ITS QUALIFIED SWPPP 
PRACTITIONER, IT SHOULD STATE THAT HERE ALSO. ] 

END OF DOCUMENT 
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INTRODUCTION 

The Oakland Unified School District amends its Labor Compliance Program for the purpose of 
implementing its policy relative to the labor compliance provisions of state and federally funded 
public works contracts. 

This labor compliance program ("LCP" or "Program") is applicable to all public works projects which are 
funded under the Kindergarten-University Public Education Facilities Bond Acts of 2002 or 2004, which 
commenced construction after April I, 2003. The Program will also be applicable to future state funded 
public works contracts as may be required by the specific bond ("State Funds"). 

California Labor Code section 1770 et seq., and Education Code section 17424 require that contractors on 
public works projects pay their workers based on the prevailing wage rates which are established and 
issued by the Department oflndustrial Relations, Division of Labor Statistics and Research. 

California Labor Code section 1776 requires contractors to keep accurate payroll records of trades workers 
on all public works projects and to submit copies of certified payroll records upon request. 

California Labor Code section 1777.5 requires contractors to employ registered apprentices on public 
works projects. 

This LCP contains the labor compliance standards required by state and federal laws, regulations, and 
directives, as well as Oakland Unified School District ("School District") policies and contract provisions. 
This LCP shall require the following: 

I. Contractors and subcontractors payment of applicable general prevailing wage rates. 
2. Contractors employ properly registered apprentices. 
3. Contractors provide certified payroll records upon request but not less than weekly. 
4. Monitoring of School District construction sites for the verification of proper payments of prevailing 

wage rates and work classification. 
5. Conducting pre-job conferences with contractors/subcontractors, reviewing certified payroll reports 

and conducting on-site visits. 
6. Compliance with Conflict oflnterest requirements. 
7. Withholding contract payments and imposing penalties for noncompliance. 
8. Prepare and submit annual reports. 

Should applicable sections of the Labor Code or title 8 of the California Code of Regulations undergo 
alteration, amendment, or deletion, School District will modify the affected portions of this program 
accordingly. The Labor Compliance Officer (or "LCO") is the School District's representative for 
enforcement of the LCP. 
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SECTION I 

PUBLIC WORKS SUBJECT TO PREVAILING WAGE LAWS 

State prevailing wage rates apply to all public works contracts as set forth in Labor Code section 1720 et 
seq., and include, but are not limited to, such types of work as construction, alteration, demolition, repair, 
or maintenance work. The Division of Labor Statistics and Research ("DLSR") pre-determines the 
appropriate prevailing wage rates for particular construction trades and crafts by county. 

A. Types of Contracts to Which Prevailing Wage Requirements Apply 

As provided in Labor Code section 1771.7 (a) and (b), an awarding body that chooses to use State 
Funds shall enforce a Labor Compliance Program as described in subdivision (b) of section 
1771.5 of the Labor Code with respect to that public works project. Accordingly, upon approval 
by the Director of the Department of Industrial Relations (hereafter "Director"), this LCP shall 
apply to public works using State Funds. 

B. Applicable Dates for Enforcement of the LCP 

The applicable dates for enforcement of awarding body Labor Compliance Programs is 
established by section 16422 of title 8 of the California Code of Regulations. Contracts are not 
subject to the jurisdiction of the Labor Compliance Program until after the program has received 
approval subject to section 16425 of title 8 of the California Code of Regulations. 

C. Exemption 

Any public works project that does not exceed $1,000 shall not require the payment of prevailing 
wages. (Lab. Code, § 1771.) This exemption remains unchanged under a LCP initiated and 
enforced only for projects funded with State Funds as described in Labor Code section 1771.5, 
subdivision (b). 

SECTION II 

COMPETITIVE BIDDING ON SCHOOL DISTRICT PUBLIC WORKS CONTRACTS 

The School District publicly advertises upcoming public works projects to be awarded according to a 
competitive bidding process. All School District bid advertisements or bid invitations and public work 
contracts shall contain appropriate language concerning the requirements of the Labor Code. In the case 
of a contract for which there is no call for bids, the applicable date for LCP enforcement shall be the date 
of the award of the contract. 

Notice of approval of the School District's LCP shall be given in the call for bids and in the contract ot 
purchase order and shall also be posted at the job site. If more than one job site exists or where such 
posting would endanger public safety, the notice may be posted in the manner prescribed by section 
161 OO(b) of title 8 of the California Code of Regulations. 

The notice of an approved LCP shall contain, at the minimum, the effective date of approval by the 
Director, a statement whether the limited exemption from prevailing wages pursuant to Labor Code 
section 1771.5(a) applies to contracts under the jurisdiction of the LCP, a telephone number to call for 
inquiries, questions, or assistance with regard to the LC}>, and the name of the agent or office 
administering the LCP. 



SECTION III 

COMPLIANCE WITH CONFLICT OF INTEREST REQUIREMENTS 

The School District, as the awarding body whose employees operate the School District's LCP, shall. 
determine and designate the employees and/or consultants who participate inmaking governmental 
decisions. (Cal. Code .Regs., tit.8, § 16430.) The designated employees and/or consultants shall file 
Statement of Economic Interest (Fair Political Practices Commission ("FPPC") Form 700) with the filing 
officer of the School District and comply with other applicable requirements of the Political Reform Act 
(Gov. Code, § 87100 et seq.). 

Government Code section 82019, in pertinent part, defines a designated employee as "any officer, 
employee, member, or consultant of any agency whose position with the agency ... [i]s designated in a 
Conflict of Interest Code because the position entails the making or participation in the making of 
decisions which may foreseeably have a material effect on any financial interest." (Gov. Code, § 82019, 
subd. (a)(3).) An employee or a consultant is considered a public official and therefore subject to the 
Political Reform Act when either makes substantive recommendations that are, and over an extended 
period of time have been, regularly approved without significant amendment or modifications by another 
public official or government agency. (Cal.Code Regs., tit. 2; § 18701, subd. (a)(l)(A)(iii).) 

The determination is made according to the factors set forth in sections 18701 et seq. of title 2 of the 
California Code of Regulations: 

1. Determine whether the employee or consultant is making, participating in making, or 
using his or her official position to influence the making of a governmental decision. 
(Cal.Code Regs., tit. 2, § 18701, subd. (a).) 

2. If yes, ascertain the economic interest and determine whether the economic interest is 
directly or indirectly involved in the governmental decision. (Cal.Code Regs., tit. 2, §§ 
18702- 18702.3.) 

3. If an economic interest is involved, the materiality of the effect of the decision on the 
economic interest must be ascertained. (Cal.Code Regs., tit. 2, § 18705.) Further, the 
effect of the governmental decision on the employee or the consultant's economic 
interests must be distinguished from the governmental decisions effect on the general 
public. 

4. If a determination is made that all of these are affirmative, then there is a conflict of 
interest. 

5. However, the following exceptions exist in the making or participating in making a 
governmental decision: 

(a) Those governmental decisions or actions by an employee or consultant that is 
solely ministerial, secretarial, manual, or clerical. 

(b) Actions where the employee or the consultant appears before a government 
agency on a matter related to his or her own personal interests or that of their 
immediate family; 

(c) Communicates with the general public or the press; and 

(d) Negotiates his or her own compensation. (Cal. Code Regs., tit. 2, § 18702.4.) 
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SECTION IV 

JOB START MEETING 

After the School District awards the public works contract, and prior to the commencement of the work, a 
mandatory Job Start meeting (Pre-Job conference) shall be conducted by the Labor Compliance Officer 
("LCO") with the contractor and those subcontractors listed in its bid documents. 

At that meeting, the LCO will discuss the federal and state labor law requirements applicable to the 
contract, including prevailing wage requirements, the respective record keeping responsibilities, the 
requirement and training (where applicable) for the submittal and processing of certified payroll records 
to the School District through its labor compliance management system (Elations) , and the prohibition 
against discrimination in employment. 

The LCO will provide the contractor and each subcontractor attending the Job Start Meeting with a 
Checklist of Labor Law Requirements (presented as Attachment A to this document) and will discuss in 
detail the following checklist items: 

1. The contractor's duty to pay prevailing wages (Lab. Code, § 1770 et seq.); 

2. The contractor's duty to employ registered apprentices on public works projects (Lab. Code, 
§ 1777.5.); 

3. The penalties for failure to pay prevailing wages and to employ apprentices, including forfeitures 
and debarment (Lab. Code,§§ 1775, 1776, 1777.1, 1777.7, and 1813.); 

4. The requirement to maintain and submit copies of certified payroll records to the School District, 
on a weekly basis, as required (Lab. Code, § 1776), and penalties for failure to do so (Lab. Code, 
§ 1776, subd. (g).); 

5. The prohibition against employment discrimination (Lab. Code, §§ 1735 and 1777.6; the 
Government Code; the Public Contracts Code; and title VII of the Civil Rights Act of 1964, as 
amended.); 

6. The prohibition against taking or receiving a portion of an employee's wages (Lab. Code, § 
1778.) (kickback); 

7. The prohibition against accepting fees for registering any person for public works (Lab. Code, 
§ 1779) or for filing work orders on public works (Lab. Code,§ 1780.); 

8. The requirement to list all subcontractors that are performing one-half of one percent of the total 
amount of the contract (Pub. Contract Code,§ 4100 et seq.); 

9. The requirement to be properly licensed and to require all subcontractors to be properly licensed, 
and the penalty for employing workers while unlicensed (Lab. Code,§ 1021 and under California 
Contractors License Law; and Bus. & Prof. Code,§ 7000 et seq.); 

10. The prohibition against unfair competition (Bus. & Prof. Code, §§ 17200-17208.); 

11. The requirement that the contractor and subcontractor be properly insured for Workers' 
Compensation (Lab. Code, § 1861.); 
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12. The requirement that the contractor abide by the Occupational Safety and Health laws and 
regulations that apply to the particular public works project; 

13. That federal law prohibits contractors and subcontractors from hiring undocumented workers and 
requires contractors and subcontractors to secure proof of eligibility/citizenship from all workers; 
and 

14. The requirement that contractors and subcontractors provide itemized wage statements to 
employees under Labor Code section 226. 

The contractors and subcontractors present at the Job Start meetiqg will be given the opportunity to ask 
questions of the LCO relative to the items contained in the Labor Law Requirements Checklist. The 
checklist will then be signed by the contractor's representative and the School District's LCO, a 
representative of each subcontractor, and the LCO. 

At the Job Start meeting, the LCO will provide the contractor with a copy of the School District's LCP 
package which includes: a copy of the approved LCP, the checklist of Labor Law Requirements, 
applicable Prevailing Wage Rate Determinations, blank certified payroll record forms, fringe benefit 
statements, State apprenticeship requirements, and a copy of the Labor Code relating to Public Works and 
Public Agencies (Part 7, Chapter 1, Sections 1720-1861 ). The Prevailing Wage Determination may be 
obtained at the Department oflndustrial Relations website: (http://www.dir.ca.gov/DLSR.html.) 

It will be the contractor's responsibility to provide copies of the LCP package to all listed subcontractors 
.and to any substituted subcontractors. 

SECTIONV 

REVIEW OF CERTIFIED PAYROLL RECORDS 

A. Certified Payroll Records Required 

The contractor and each subcontractor shall maintain payrolls and basic records (timecards, 
canceled checks, cash receipts, trust fund forms, accounting ledgers, tax forms, superintendent 
and foreman daily logs, etc.) during the course of the work and shall preserve them for a period of 
three (3) years thereafter for all trades workers employed on School District projects that are 
subject to the LCP. Such records shall include the name, address, and social security number of 
each worker, his or her classification, a general description of the work each employee performed 
each day, the rate of pay (including rates of contributions for, or costs assumed to provide fringe 
benefits), daily and weekly number of hours worked, and actual wages paid. 

1. . Submittal of Certified Payroll Records 

The contractor and each subcontractor shall maintain weekly certified payroll records for 
submittal to the School District LCO as required. The contractor shall be responsible for 
the submittal of payroll records of all its subcontractors through the District's labor 
compliance management system (Elations) and the contractor will be required to 
electronically submit a statement of compliance by the contractor or each subcontractor 
which shall be executed under penalty of perjury pursuant to Labor Code section 1771.5, 
subdivision (b )(3) and applicable regulations. The statement shall certify that the payroll 
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records are correct and complete, that the wage rates contained therein are not less than 
those determined by the Director, andthat the classifications set forth for each employee 
cQnform with the work performed. 

The certified payroll records required by Labor Code section 1776 will be submitted 
electronically and will be subject to all of the following conditions: 

(a) The reports must contain all of the information required by Labor Code section 
1776, with the information organized in a manner that is similar or identical to 
how the information is reported on the Department of Industrial Relations 
suggested "Public W arks Payroll Reporting Farm" (Farm A -1-131 ); 

(b) The reports shall be in a format and use software that is readily accessible and 
available to contractors, to the School District and its LCP, and the Department 
of Industrial Relations; 

(c) Reports submitted to an awarding body, an LCP, the Division of Labor Standards 
Enforcement, or other entity within the Department of Industrial Relations must 
be either (1) in the form of a non-modifiable image or record that bears an 
electronic signature or includes a copy of any original certification made on 
paper, or alternatively (2) printed out and submitted on paper with an original 
signature; 

(d) The requirements for redacting certain information shall be followed when 
certified payroll records are disclosed to the public pursuant to Labor Code 
section 177 6( e), whether the records are provided electronically or as hard 
copies; and 

(e) No contractor or subcontractor shall be mandated to submit or to receive 
. electronic reports when it otherwise lacks the resources or capacity to do so, nor 
shall any contractor or subcontractor be required to purchase or use proprietary 
software that is not generally available to the public. 

Time cards, front and back copies of cancelled checks, daily logs, employee sign-in 
sheets and/or any other record maintained for the purposes of reporting payroll may be 
requested by the Labor Compliance Officer at any time and shall be provided within ten 
(10) days following the receipt of the request. 

2. Full Accountability 

Each individual, laborer, or craftsperson working on a public works contract must appear 
on the payroll. The basic concept is that the employer who pays the worker must report 
that individual on its payroll. This includes individuals working as apprentices in an 
apprenticeable trade. Owner-operators are to be reported by the contractor employing 
them. Rental equipment operators are to be reported by the rental company paying the 
worker's wages. 

Sole owners and partners who work on a contract must also submit a certified payroll 
record listing the days and hours worked, and the trade classification description of the 
work actually done. 

The contractor shall provide the records required under this section to the LCP within 
five (5) days of each payday. The records shall be available for inspection by the 
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Department of Industrial Relations. Contractors shall permit representatives of each to 
interview trades workers during working hours on the project site. 

3. Responsibility for Subcontractors 

The contractor shall be responsible for ensuring adherence to labor standards provisions 
by its subcontractors. Moreover, the prime contractor is responsible for Labor Code 
violations of its subcontractors in accordance with Labor Code section 177 5. 

4. Payment to Employees 

Employees must be paid on a regular basis, and not less often than once each week, the 
full amounts that are due and payable for the period covered by the particular payday. 
Thus, an employer must establish a fixed workweek (Sunday through Saturday, for 
example) and an established payday (such as every Friday or the preceding day should 
such payday fall on a holiday). On each and every payday, each worker must be paid all 
sums due as of the end of the preceding workweek and must be provided with an 
itemized wage statement. 

If an individual is called a subcontractor, whereas, in fact, he/she is merely a journey 
level mechanic supplying only his/her labor, such an individual would not be deemed a 
bona fide subcontractor and must be reported on the payroll of the prime contractor as a 
trades worker. Moreover, any person who does not hold a valid contractor's license 
cannot be a subcontractor, and anyone hired by that person is the worker or employee of 
the general contractor for purposes of prevailing wage requirements, certified payroll 
reporting and workers' compensation laws. 

The worker's rate for straight time hours must equal or exceed the rate specified in the 
contract by reference to the "Prevailing Wage Determinations" for the class of work 
actually performed. Any work performed on Saturday, Sunday, and/or on a holiday, or 
portion thereof, must be paid the prevailing rate established for those days regardless of 
the fixed workweek. The hourly rate for hours worked in excess of eight (8) hours in a 
day and 40 hours in a workweek shall be premium pay. All work performed on Saturday, 
Sunday and holidays shall be paid pursuant to the Prevailing Wage Determination. 

B. Apprentices 

The LCP shall be responsible for enforcing prevailing wage pay requirements for apprentices 
consistent with the practice of the Labor Commissioner, including: 

1. that any contributions required pursuant to Labor Code section 1777 .5(m) are paid to the 
appropriate entity; 

2. that apprentices are paid not less than the prevailing apprentice rate; 

3. that workers listed and paid as apprentices on the certified payroll records are duly 
registered as apprentices with the Division of Apprenticeship Standards; and 

4. requiring that the regular prevailing wage rate be paid to 

(a) any worker who is not a duly registered apprentice and 
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(b) for all hours in excess of the maximum ratio permitted under Labor Code section 
1777.5(g), as determined at the conclusion of the employing contractor or 
subcontractor's work on the public works contract. 

The School District or the LCP acting on the School District's behalf shall (1) inform contractors 
and subcontractors who are bidding public works projects about apprenticeship requirements; (2) 
send copies of awards and notices of discrepancies to the Division of Apprenticeship Standards as 
required under Labor Code Section 17773.3; and (3) refer complaints and promptly report 
suspected violations of apprenticeship requirements to the Division of Apprenticeship Standards. 

Apprentices shall be permitted to work as such only when they are registered, individually, under 
a bona fide apprenticeship program registered and approved by the Division of Apprenticeship 
Standards. The allowable ratio of apprentices to journeypersons in any craft/classification shall 
not be greater than the ratio permitted to the contractor as to its entire workforce under the 
registered program. 

Any worker listed on a payroll at an apprentice wage rate who is not registered shall be paid the 
journey level wage rate determined by the Department of Industrial Relations for the 
classification of the work he/she actually performed. Pre-apprentice trainees, trainees in non­
apprenticeable crafts, and others who are not duly registered will not be permitted on public 
works projects unless they are paid full prevailing wage rates as journeypersons. 

Compliance with California Labor Code section 1777.5 requires all public works contractors and 
subcontractors to: 

5. Submit contract award information to the apprenticeship committee for each 
apprenticeable craft or trade in the area of the Project; 

6. Request dispatch of apprentices from the applicable Apprenticeship Program(s) and 
employ apprentices on public works projects in a ratio to journeypersons which in no 
case shall be less than one (1) hour of apprentice work to each five (5) hours of 
journeyperson work; and 

7. Contribute to the applicable Apprenticeship Program(s) or the California Apprenticeship 
Council in the amount identified in the prevailing wage rate publication for 
journeypersons and apprentices. If payments are not made to an Apprenticeship 
Program, they shall be made to the California Apprenticeship Council, Post Office Box 
420603, San Francisco, CA 94142. 

If the contractor is registered to train apprentices, it shall furnish written evidence of the 
registration (i.e., Apprenticeship Agreement or Statement of Registration) of its training program 
and apprentices, as well as the ratios allowed and the wage rates required to be paid thereunder 
for the area of construction, prior to using any apprentices in the contract work. It should be 
noted that a prior approval for a separate project does not confirm approval to train on any 
project. The contractor/subcontractor must check with the applicable Joint Apprenticeship 
Committee to verify status. 

C. Review and Audit of Certified Payroll Records 

1. The Labor Compliance Program shall review certified payroll reports as follows: 

(a) Payroll records furnished by contractors and subcontractors in accordance with 
section 16421(a)(3) of title 8 of the California Code of Regulations, and in a· 
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format ·prescribed at section 16401 of title 8 of the California Code of 
Regulations, shall be reviewed as promptly as practicable after receipt thereof, 
but in no event more than 30 days after such receipt. "Review" for this purpose 
shall be defined as inspection of the records furnished to determine if (1) all 
appropriate data elements identified in Labor Code section 1776(a) have been 
reported; (2) certification forms have been completed and signed in compliance 
with Labor Code section 177 6(b ); and (3) the correct prevailing wage rates have 
been reported as paid for each classification of labor listed thereon with 
confirmation of payment as outlined below. 

(b) "Confirmation" of payroll records furnished by contractors and subcontractors 
shall be defined as an independent corroboration of reported prevailing wage 
payments. Confirmation may be accomplished through worker interviews, 
examination of paychecks or paycheck stubs, direct confirmation of payments 
from third party recipients of "Employer. Payments" (as defined at Cal. Code 
Regs., tit. 8, § 16000), or any other reasonable method of corroboration. For 
each month in which a contractor or subcontractor reports having workers 
employed on the public work, confirmation of furnished payroll records shall be 
undertaken randomly for at least one worker for at least one weekly period within 
that month. Confirmation shall also. be undertaken whenever complaints from 
workers or other interested persons or other circumstances or information 
reasonably suggest to the LCP that payroll records furnished by a contractor or 
subcontractor are inaccurate. 

2. An "Audit," as defined below, shall be prepared by the School District's LCP whenever 
the Labor Compliance Program has determined one is necessary and shall be conducted 
at the request of the Labor Commissioner. An "Audit" for this purpose shall be defined as 
a comparison of payroll records to the best information available as to actual hours 
worked, amounts paid, and classifications of workers employed in connection with the 
public work. Such available information may include, but is not limited to, worker 
interviews, complaints from workers or other interested persons, all time cards, cancelled 
checks, cash receipts, trust fund forms, books, documents, schedules, forms, reports, 
receipts or other evidences which reflect job assignments, work schedules by days and 
hours, and the disbursement by way of cash, check, or in whatever form or manner, of 
funds to a person(s) by job classification and/or skill pursuant to a public works project. 
An Audit is sufficiently detailed when it enables the Labor Commissioner, if requested, 
. to determine the amount of forfeiture under title 8 of the California Code of Regulations 
section 16437, to draw reasonable conclusions as to compliance with the requirements of 
the Public Works Chapter of the Labor Code, and to enable accurate computation of 
underpayments of wages to workers and of applicable penalties and forfeitures. An Audit 
using the forms in Attachment B, when accompanied by a brief narrative identifying the 
Bid Advertisement Date of the contract for public work and summarizing the nature of 
the violation and the basis upon which the determination of underpayment was made, 
presumptively demonstrates sufficiency. Records supporting an Audit shall be 
maintained by the School District's Labor Compliance Program to satisfy its burden of 
coming forward with evidence in administrative review proceedings under Labor Code 
section 1742 and the Prevailing Wage Hearing Regulations found at sections 17201-
17270 of title 8 of the California Code of Regulations. 

3. After the LCP has determined that violations of the prevailing wage laws have resulted in 
the underpayment of wages and an Audit has been prepared, notification shall be 
provided to the contractor and affected subcontractor. The contractor and subcontractor 
shall be notified of an opportunity to resolve the wage deficiency prior to a determination 
of the amount of forfeiture by the Labor Commissioner. The contractor and affected 
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subcontractor shall be provided at least ten (10) days following such notification to 
submit exculpatory information consistent with the "good faith mistake" factors set forth 
in Labor Code section 1775, subdivisions (a)(2)(A)(i) and (ii). If, based upon the 
contractor's submission, the LCP reasonably concludes that the failure to pay the correct 
wages was a good faith mistake, and has no knowledge that the contractor and affected 
subcontractor have a prior record of failing to meet their prevailing wage obligations, the 
LCP shall not be required to request the Labor Commissioner for a determination of the 
amount of penalties to be assessed under Labor Code section 1775 if the underpayment of 
wages to workers is promptly corrected and proof of such payment is submitted to the 
LCP. For each instance in which a wage deficiency is resolved in accordance with this 
regulation, the LCP shall maintain a written record of the failure of the contractor or 
subcontractor to meet its prevailing wage obligation. The record shall identify the public 
works project, the contractor or affected subcontractor involved, and the gross amount of 
wages paid to workers to resolve the prevailing wage deficiency; and the record shall also 
include a copy of the Audit prepared along with any exculpatory information submitted 
to the Labor Compliance Program by the affected contractor or subcontractor. 

4. The audit record form (presented as Attachment B) demonstrates the sufficient detail 
that is necessary to verify compliance with Labor Code requirements. 

SECTION VI 

REPORTING OF WILLFUL VIOLATIONS TO THE LABOR COMMISSIONER 

It is the School District's policy that the public works prevailing wage requirements set forth in the Labor 
Code, Sections 1720- 1861, be strictly enforced. Therefore, contractors and subcontractors found to be 
willful violators under Labor Code Section 1777, 1 shall be referred to the Labor Commissioner for 
debarment from bidding on or otherwise being awarded any public work contract in California for the 
performance of construction and/or maintenance services for a period not to exceed three (3) years in 
duration. The debarment period shall depend upon the nature and severity of the Labor Code violations 
and any mitigating and/or aggravating factors, which may be presented at the hearing conducted by the 
Labor Commissioner for such purpose. 

If an investigation reveals that a willful violation of the Labor Code has occurred, the LCP will make a 
written report to the Labor Commissioner which shall include: (1) an Audit consisting of a comparison of 
payroll records to the best available information as to the actual hours worked and(2) the classification of 
workers employed on the public works contract. Six (6) types of willful violations shall be reported: 

A. Failure to Comply with Prevailing Wage Rate Requirements 

Failure to comply with prevailing wage rate requirements (as set forth in the Labor Code and 
School District contracts) is determined a willful violation whenever less than the stipulated basic 
hourly rate is paid to trades workers, or if overtime, holiday rates, fringe benefits, and/or 
employer payments are paid at a rate less than stipulated. 

B. Falsification of Payroll Records, Misclassification of Work, and/or Failure to Accurately Report 
Hours of Work · 

Falsification of payroll records and failure to accurately report hours of work is characterized by 
deliberate underreporting of hours of work; underreporting the headcount; stating that the proper 
prevailing wage rate was paid when, in fact, it was not; clearly misclassifying the work performed 
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by the worker; and any other deliberate and/or willful act which results in the falsification or 
inaccurate reporting of payroll records. Such violations are deemed to be willful violations 
committed with the intent to defraud. 

C. Failure to Submit Certified Payroll Records 

Contractors or subcontractors who refuse to comply with a request by the LCP for certified 
payroll reports or substantiating .information and records will be determined to be in willful 
violation of the Labor Code. Additionally, refusal to correct inaccuracies or omissions that have . 
been discovered will also be determined to be a willful violation of the Labor Code. 

D. Failure to Pay Fringe Benefits 

Fringe benefits are defined as the amounts stipulated for employer payments or trust fund 
contributions and are determined to be part of the required prevailing wage rate. Failure to pay or 
provide fringe benefits and/or make trust fund contributions on a timely basis is equivalent to 
payment of less than the stipulated wage rate and shall be reported to the Labor Commissioner as 
a willful violation, upon completion of an investigation and an Audit. 

E. Failure to Pay the Correct Apprentice Rates and/or Misclassification of Workers as Apprentices 

Failure to pay the correct apprentice rate or classifying a worker as an apprentice when not 
properly registered is equivalent to payment of less than the stipulated wage rate and shall be 
reported to the Labor Commissioner, as a willful violation, upon completion of an investigation 
and audit. 

F. Taking of Kickbacks 

Accepting or extracting kickbacks from employee wages under Labor Code Section 1778 
constitutes a felony and may be prosecuted by the appropriate enforcement agency. 

SECTION VII 

ENFORCEMENT ACTION 

A. Duty of the Awarding Body 

1. Duty to the Director of Department of Industrial Relations 

The School District, as the awarding body having an approved LCP, has a duty to the Director to 
enforce chapter 1 of part 7 of division 2 of the Labor Code and title 8 of the California Code of 
Regulations in a manner consistent with the practice of the Labor Commissioner. It is the 
practice of the Labor Commissioner to refer to the Director's ongoing advisory service of web­
posted public works coverage determinations as a source of information and guidance in making 
enforcement decisions. These are available at the Department of Industrial Relations web site 
(www.dir.ca.gov) and the Division of Labor Statistics and Research linlc It is also the practice of 
the Labor Commissioner to be represented by an attorney in prevailing wage hearings conducted 
pursuant to Labor Code sections 1742(b) and sections 17201- 17270 of title 8 of the California 
Code Regulations. 
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2. Labor Compliance Program Record Keeping Duty 

For each public works project subject to the Labor Compliance Program's enforcement of 
prevailing wage requirements, a separate, written summary of labor compliance activities and 
relevant facts pertaining to that particular project shall be maintained. That summary shall 
demonstrate that reasonable and sufficient efforts have been made to enforce prevailing wage 
requirements consistent with the practice of the Labor Commissioner. Compliance records for a 
project shall be retained until the later of (i) at least one (1) year after the acceptance of the public 
work or five (5) years after the cessation of all labor on a public work that has not been accepted, 
or (ii) one year after a final decision or judgment in any litigation under Labor Code section 1742. 
For purposes of this section, a written summary or report includes information maintained 
electronically, provided that the sunimary or report can be printed out in hard copy form or is in 
an electronic format that (i) can be transmitted by e-mail or compact disk and (ii) would be 
acceptable for the filing of documents in a federal or state court of record within this state. 

B. Withholding Contract Payments When Payroll Records are Delinquent or Inadequate 

The School District shall withhold contract payments when payroll records are delinquent or 
inadequate or when, after an investigation, it is established that underpayment of the prevailing 
wage has occurred. Withholding of contract payments by a LCP approved by the Department of 
Industrial Relations is authorized by Labor Code Section 1771.6 and Title 8, CalifomiaCode of 
Regulations, section 16435, et seq. The School District's Program will refer to the Director's 
ongoing advisory service of web-posted public works coverage determinations as a source of 
information and guidance in making enforcement decisions. 

1. "Withhold" means to cease payments by the awarding body, its agents or others who pay 
on its behalf to the contractor. Where the violation is by a subcontractor, the contractor 
shall be notified of the nature of the violation and reference made to its rights under 
Labor Code Section 1729. 

A release bond under Civil Code section 3196 may not be posted for the release of the 
funds being withheld for the violation of the prevailing wage law. 

2. "Contracts" except as otherwise provided by agreement, means only contracts under a 
single master contract, or contracts entered into as stages of a single project which may 
be the subject of withholding, pursuant to the Labor Code Sections 1720, 1720.2, 1720.3, 
1720.4, 1771, and 1771.5. 

3. "Delinquent payroll records" means those not submitted on the basis set forth in the 
School District Contract and the LCP. 

4. "Inadequate payroll records" are any one of the following: 

(a) A record lacking the information required by Labor Code Section 1776; 

(b) A record which contains the required information but which is not certified, or 
certified by someone not an agent of the contractor or subcontractor; 

(c) A record remaining uncorrected for one payroll period, after the LCP has given 
the contractor or subcontractor notice of inaccuracies detected by Audit or record 
review; provided, however, that prompt correction will stop any duty of School 
District to withhold if such inaccuracies do not amount to one percent (1 %) of 
the entire certified weekly payroll in dollar value and do not affect more than half 
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the persons listed as workers employed on that certified weekly payroll, as 
defined in Labor Code Section 1776 and Title 8 CCR Section 16401. 

Pursuant to Labor Code Section 1776, the contractor shall, as a penalty to the School 
District, forfeit twenty-five dollars ($25) for each calendar day, or portion there of, for 
each worker, until strict compliance is effectuated. 

The withholding of contract payments when payroll records are delinquent or inadequate 
is required by Labor Code section 1771.5, subdivision (b)(5), and it does not require the 
prior approval of the Labor Commissioner. The School District shall only withhold those 
payments due or estimated to be due to the contractor or subcontractor whose payroll 
records are delinquent or inadequate, plus any additional amount that the LCP has 
reasonable cause to believe may be needed to cover a back wage and penalty assessment 
against the contractor or subcontractor whose payroll records are delinquent or 
inadequate. The LCP shall require the contractor to cease all payments to a subcontractor 
whose payroll records are delinquent or inadequate until the Labor Compliance Program 
provides notice that the subcontractor has cured the delinquency or deficiency. 

When contract payments are withheld under this section, the LCP shall provide the 
contractor and subcontractor (if applicable) with immediate written notice that includes 
all of the following: (1) a statement that payments are being withheld due to delinquent or 
inadequate payroll records, identifYing what records are missing or states why records 
that have been submitted are deemed inadequate; (2) specifies the amount being 
withheld; and (3) informs the contractor or subcontractor of the right to request an 
expedited hearing to . review the withholding of contract payments under Labor Code 
Section 1742, limited to the issue of whether the records are delinquent or inadequate or 
the Labor Compliance Program has exceeded its authority under this section. 

No contract payments shall be withheld solely on the basis of delinquent or inadequate 
payroll records after the required records have been produced. 

In addition to withholding contract payments based on delinquent or inadequate payroll 
records, penalties shall be assessed under Labor Code Section 1776(g) for failure to 
timely comply with a written request for certified payroll records. The assessment of 
penalties under Labor Code Section 177 6(g) does require the prior approval of the Labor 
Commissioner under section 16435 of title 8 of the California Code of Regulations, 
which the Labor Compliance Program shall obtain. 

C. Receipt of a Written Complaint 

1. Upon receipt of a written complaint alleging that a contractor or subcontractor has failed 
to pay prevailing wages as requited by the Labor Code, the Labor Compliance Program 
shall do all of the following: 

(a) Within 15 days after receipt of the complaint, send a written acknowledgment to 
the complaining party that the complaint has been received and identifying the 
name, address, and telephone number of the investigator assigned to the 
complaint; 

(b) Within 15 days after receipt of the complaint, provide the affected contractor 
with the notice requirecl under Labor Code Section 1775, subdivision (c) if the 
complaint is against a subcontractor; 
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(c) Notify the complaining party in writing of the resolution of the complaint within 
ten days after the complaint has been resolved by the Labor Compliance 
Program; 

(d) Notify the complaining party in writing at least once every 30 days of the status 
of a complaint that has not been resolved by the Labor Compliance Program; and 

(e) Notify the complaining party in writing at least once every 90 days of the status 
of a complaint that has been resolved by the Labor Compliance Program but 
remains under review or in litigation before another entity. 

D. Withholding for Violation for Not Paying the Per Diem Prevailing Wages 

1. "Amount equal to the underpayment" is the total of the following determined by payroll 
review, audit, or admission of the contractor or subcontractor: 

(a) The difference between the amounts paid to workers and the correct General 
Prevailing Wage Rate of Per Diem Wages as defined in section 16000 et seq. of 
title 8 of the California Code of Regulations; 

(b) The difference between the amounts paid to workers and the correct amounts of 
employer payments, as defined in section 16000 et seq. of title 8 of the California 
Code of Regulations and determined to be part of the prevailing rate costs of 
contractors due for employment of workers in such craft, classification, or trade 
in which they were employed and the amounts paid; 

(c) Estimated amounts of"illegal taking of wages"; and 

(d) Amounts of apprenticeship training contributions paid to neither the program 
sponsor's training trust nor the California Apprenticeship Council. 

2. Provisions relating to the penalties under Labor Code sections 177 5 and 1813: 

(a) Pursuant to Labor Code section 1775, the contractor shall, as a: penalty to the 
School District, forfeit up to fifty dollars ($50) for each calendar day, or portion 
thereof, for each worker paid less than the prevailing wages. 

(b) Pursuant to Labor Code section 1813, the contractor shall, as a penalty to the 
School District on whose behalf the contract is awarded, forfeit twenty-five 
dollars ($25) for each worker employed in the execution of the contract by the 
contractor or by any subcontractor for each calendar day during which such 
worker is required or permitted to work more than eight (8) hours in any one 
calendar day and 40 hours in any one calendar week. 

E. Forfeitures Requiring Approval by the Labor Commissioner 

1. "Forfeitures" are the amounts of unpaid penalties and wages assessed by the School 
DistriCt for violations of the prevailing wage laws, whether collected by withholding 
from the contract amount to Labor Code section 1771.6(a), by suit under the contract, or 
both. Forfeitures are assessed for the following: (a) the difference between the 
prevailing wage rates and the amount paid to each worker for each calendar day or 
portion thereof for which each worker was paid less than the prevailing wage rate by the 
contractor or subcontractor; and (b) penalties assessed under Labor Code sections 1775, 
1776 or 1813. 
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2. "Failing to pay the correct rate of prevailing wages" means those public works violations 
which the Labor Commissioner has exclusive authority to approve before they are 
recoverable by the LCP, and which can be appealed by the contractor before the Director 
under Labor Code sections 1742 and 1742.1 pursuant to sections 17201 through 17270 of 
title 8 of the California Code of Regulations. 

3. If the aggregate amount of forfeitures assessed as to a contractor or subcontractor is less 
than $1000.00, the forfeitures shall be deemed approved by the Labor Commissioner 
upon service and the Labor Commissioner's receipt of copies of the following: (1) the 
Notice of Withholding of Contract Payments authorized by Labor Code section 
1771.6(a); (2) an Audit as defined in section 16432(e) of title 8 of the California Code of 
Regulations, and (3) a brief narrative identifying the Bid Advertisement Date of the 
contract for public work and summarizing the nature of the violation, the basis of the 
underpayment, and the factors considered in determining the assessment of penalties, if 
any, under Labor Code section 1775. 

4. Regardless of what is defined as prevailing wages in contract terms, noncompliance with 
the following are considered failures to pay prevailing wages: 

(a) Nonpayment of items defined as "Employer Payments" and "General Prevailing 
Rate of Per Diem Wages" in section 16000 of title 8 of the California Code of 
Regulations and Labor Code section 1771. 

(b) Failure to provide complete and accurate payroll records, as required by Labor 
Code section 1776;. 

(c) Paying apprentice wages lower than the journey level rate to a worker who is not 
an apprentice as defined in Labor Code section 3077, working under an 
apprentice agreement in a recognized program; 

(d) Accepting or extracting kickbacks, in violation of Labor Code section 1778; 

(e) Engaging in prohibited actions related to fees for registration as a public works 
employee, in violation of Labor Code section 1779; 

(f) Failure to pay overtime for work over eight (8) hours in any one day or 40 hours 
in any one week, in violation of Labor Code sections 1813, 1815, or section 
16200(a)(3)(F)oftitle 8 of the California Code of Regulations. 

F. Determination of Amount of Forfeiture by the Labor Commissioner 

1. Where the LCO requests a determination of the amount of forfeiture, the request shall 
include a file or report to the Labor Commissioner which contains at least the following 
information: 

(a) Whether the public work has been accepted by the School District and the date 
that a notice of completion was filed and the amount of funds being held in 
retention by the School District; 

(b) Any other deadline which, if missed, would impede collection; 

(c) Evidence of violation in narrative form; 
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(d) Evidence that an "Audit" or "investigation" occurred in compliance with section 
16432(e) of title 8 of the California Code of Regulations, and a copy of the Audit 
prepared setting forth the amounts of unpaid wages and applicable penalties; 

(e) Evidence that the contractor was given the opportunity to explain why it believes 
there was no violation; or that any violation was caused by mistake, inadvertence, 
or neglect before the forfeiture was sent to the Labor Commissioner, and the 
contractor either did not do so or failed to convince the LCP of its position; 

(f) Where the School District seeks not only amounts of wages but also a penalty as 
part of the forfeiture, and the contractor has unsuccessfully contended that the 
cause of violation was a mistake, inadvertence, or neglect, a statement should 
accompany the proposal for a forfeiture with a recommended penalty amount, 
pursuant to Labor Code Section 1775(a); 

(g) Where the School District seeks only wages or a penalty less than $50 per day as 
part of the forfeiture, and the contractor has successfully contended that the cause 
of violation was a good faith mistake that was promptly corrected when brought 
to the contractor or subcontractor's attention, then the file should include the 
evidence as to the contractor's knowledge of its obligation, including the 
Program's communication to the contractor of the obligation in the bid 
invitations, the Job Start Meeting agenda and records, and any other notice given 
as part of the contracting process. If the amount of wages sought includes 
overtime, penalties under Labor Code section 1813 should be computed at 
twenty-five ($25) dollars per day for each calendar day during which each 
worker was required or permitted to work more than eight (8) hours in any one 
(1) calendar day and 40 hours in any one (1) calendar week. Included with the 
file should be a statement similar to that described in subsection (f) above and 
recommended.penalty amounts, pursuant to Labor Code section 1775; 

(h) The previous record of the contractor and subcontractor in meeting their 
prevailing wage obligations; and 

(i) Whether the LCP has been granted approval on an interim or temporary basis 
under sections 16425 of title 8 ofthe California Code of Regulations or 16526 or 
whether it has been granted extended approval pursuant to section 16427 of title 
8 of the California Code of Regulations. 

2. The file or report shall be served on the Labor Commissioner not less than 30 days before 
the final payment or, if that deadline has passed, but in no event later than 320 days after 
the filing of a valid Notice of Completion in the Office of the County Recorder, 
whichever occurs last. 

3. A copy of the file or report shall be served on the contractor at the same time as it is sent 
to the Labor Commissioner. The School District may exclude from the documents served 
on the contractor/subcontractor or surety copies of documents secured from these parties 
during an Audit, investigation, or meeting if those documents are clearly referenced in 
the file or report. The report shall be accompanied by the Notice of Deadlines. 
(Attachment C) 

4. The Labor Commissioner shall affirm, reject, or modify the forfeiture in whole or in part 
as to penalty and/or wages due. 
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5. The determination of the forfeiture by the Labor Commissioner is effective on the one of 
the two following dates: 

(a) For all Labor Compliance Programs other than those having extended authority 
under section 16427 of title 8 of the California Code of Regulations, on the date 
the Labor Commissioner serves by first class mail, on the Program and on the 
School District, on the contractor and the subcontractor, if any, an endorsed copy 
of the proposed forfeiture, or a newly drafted forfeiture statement, which sets out 
the amount of the forfeiture approved. Service on the contractor or subcontractor 
is effective if made on the last address supplied by the contractor or 
subcontractor in the record. The Labor Commissioner's approval, modification, 
or disapproval of the proposed forfeiture shall be served within 30 days of receipt 
of the proposed forfeiture. 

(b) For programs with extended authority under section 16427 of title 8 of the 
California Code of Regulations, approval is effective 20 days after the requested 
forfeitures are served upon the Labor Commissioner, unless the Labor 
Commissioner serves a notice upon the parties, within that time period, that this 
forfeiture request is subject to further review. For such programs, a notice that 
approval will follow such a procedure will be included in the transmittal of the 
forfeiture request to the contractor. If the Labor Commissioner notifies the parties 
of a decision to undertake further review, the Labor Commissioner's final 
approval, modification or disapproval of the proposed forfeiture shall be served 
within 30 days of the date of notice of further review. 

G. Deposits of Penalties and Forfeitures Withheld 

1. Where the involvement of the Labor Commissioner has been limited to a determination 
of the actual amount of penalty, forfeiture, or underpayment of wages, and the matter has 
been· resolved without litigation by or against the Labor Commissioner, the School 
District shall deposit penalties and forfeitures into its Capital Fund. 

2. Where collection of fines, penalties, or forfeitures results from court action to which the 
Labor Commissioner and the School District are both parties, the fines, penalties, or 
forfeitures shall be divided between the General Funds of the State and the School 
District, as the court may decide. 

3. All amounts recovered by suit brought by the Labor Commissioner, and to which the 
School District is not a party, shall be deposited in the General Fund of the State of 
California. 

4. All wages and benefits which belong to a worker and are withheld or collected from a 
contractor or subcontractor, either by withholding or as a result of court action pursuant 
to Labor Code section 1775, and which have not been paid to the worker or irrevocably 
committed on the worker's behalf to a benefits fund, shall be deposited with the Labor 
Commissioner, who will deal with such wages and beneflts in accordance with Labor 
Code section 96.7. 

H. Debarment Policy 

1. It is the policy of the School District that the public works prevailing wage requirements 
set forth in the California Labor Code, Section 1720-1861, be strictly enforced. In 
furtherance thereof, construction contractors and subcontractors found to be repeat 
violators of the California Labor Code shall be referred to the Labor Commissioner for 
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debarment from bidding on or otherwise being awarded any public work contract, within 
the state of California, for the performance of construction and/or maintenance services 
for the period not to exceed three (3) years in duration. The duration of the debarment 
period shall depend upon the nature and severity of the labor code violations and any 
mitigating and/or aggravating factors, which may be presented at the hearing conducted· 
by the Labor Commissioner for such purpose. 

SECTION VIII 

NOTICE OF WITHHOLDING; REVIEW THEREOF; AND SETTLEMENT AUTHORITY 

A. Notice of Withholding of Contract Payments 

After determination of the amount of forfeiture by the Labor Commissioner, the School District 
shall provide notice of withholding of contract payments ("Notice") to the contractor and 
subcontractor, if applicable. The Notice shall be in writing and shall describe the nature of the 
violation and the amount of wages, penalties, and forfeitures withheld. Service of the Notice 
shall be completed pursuant to section 1013 of the Code of Civil Procedure by first-class and 
certified mail to the contractor and subcontractor, if applicable. The Notice shall advise the 
contractor and subcontractor, if applicable, of the procedure for obtaining review of the 
withholding of contract payments. The School District shall also serve a copy of the Notice by 
certified mail to any bonding company issuing a bond that secures the payment of wages covered 
by the Notice and to any surety on a bond, if the awarding body knows their identities. A copy of 
the Notice of Withholding of Contract Payments (NWCP) to be utilized by the School 
District is found as Attachment D to this document. 

B. Review ofNotice ofWithholding of Contract Payments 

1. An affected contractor or subcontractor may obtain review of a NWCP by transmitting a 
written request to the office of the LCP that appears on the NWCP within 60 days after 
service of the NWCP. If no hearing is requested within 60 days after service of the 
NWCP, the NWCP shall become final. 

2. Within ten (10) days following the receipt of the request for review hearing, the LCP 
shall transmit to the Office of the Director-Legal Unit the request for review and copies 
of the NWCP, any Audit summary that accompanied the Notice, and a proof of service or 
other documents showing the name and address of any bonding company or surety that 
secures the payment of the wages covered by the Notice. A copy of the required Notice 
of Transmittal to be utilized by the School District is found as Attachment E to this 
document. 

3. The School District's LCP maybe represented by an attorney in prevailing wage hearings 
conducted pursuant to Labor Code section 17 42(b) and sections 17201 - 17270 of title 8 
of the California Code ofRegulations. 

4. Upon receipt of a timely request, a hearing shall be commenced within 90 days before the 
Director, who shall appoint an impartial hearing officer possessing the qualifications of 
an administrative law judge pursuant to subdivision (b) of section 11502 of the 
Government Code. The appointed hearing officer shall be an employee of the 
Department oflndustrial Relations, but shall not be an employee of the Division of Labor 
Standards Enforcement. The contractor or subcontractor shall be provided an opportunity 
to review evidence to be utilized by the LCP at the hearing within 20 days of the receipt 
of the written request for a hearing. Any evidence obtained by the LCP subsequent to the 
20-day cutoff shall be promptly disclosed to the contractor or subcontractor. A copy of a 
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Notice of Opportunity to Review Evidence Pursuant to Labor Code section 1742(b) form 
is found as Attachment F to this document. 

5. The contractor or subcontractor shall have the burden of proving that the basis for the 
NWCP is incorrect. The NWCP shall be sufficiently detailed to provide fair notice to the 
contractor or subcontractor of the issues at the hearing. 

6. Within 45 days of the conclusion of the hearing, the Director shall issue a written 
decision affirming, modifYing, or dismissing the assessment. The decision of the 
Director shall consist of a notice of findings, findings, and an order. This decision shall 
be served on all parties pursuant to Section 1013 of the Code of Civil Procedure by first­
class mail at the last known address of the party on file with the LCP. Within 15 days of 
the issuance of the decision, the director may reconsider or modifY the decision to correct 
an error, except that a clerical error may be corrected at any time. 

7. The Director has adopted regulations setting forth procedures· for hearings. The 
regulations are found as Attachment G to this document (Cal. Code Regs., tit. 8, 
§§ 17201-17270) or are available at www.dir.ca.gov. 

8. An affected contractor or subcontractor may obtain review of the decision of the Director 
by filing a petition for a writ of mandate to the appropriate superior court pursuant to 
section 1094.5 of the Code of Civil Procedure within 45 days after service of the 
decision. If no petition for writ of mandate is filed within 45 days after service of the 
decision, the order shall become final. If it is claimed in a petition for writ of mandate 
that the findings are not supported by the evidence, abuse of discretion is established if 
the court determines that the findings are not supported by substantial evidence in the 
light of the whole record. 

9. A certified copy of a final order may be filed by the Labor Commissioner in the office of 
the clerk of the superior court in any county in which the affected contractor or 
subcontractor has property or has or had a place of business. The clerk, immediately 
upon the filing, shall enter judgment for the state against the person assessed in the 
amount shown on the certified order. 

10. A judgment entered pursuant to this procedure shall bear the same rate of interest and 
shall have the same effect as other judgments and shall be given the same preference 
allowed by law on other judgments rendered for claims for taxes. The clerk shall not 
charge for the service performed by him or her pursuant to this section. 

11. This procedure shall provide the exclusive method for review of a NWCP by the School 
District to withhold contract payments pursuant to Labor Code section 1771.5. 

12. Note: A release under Civil Code section 3196 may not be posed for the release of 
funds being withheld for violations of the prevailing wage law. 

C. Settlement Authority 

Except in cases where the Labor Commissioner has intervened pursuant to section 16439(b) of 
title 8 of the California Code of Regulations, the LCP shall have the authority to prosecute, settle, 
or seek the dismissal of any NWCP issued pursuant to Labor Code section 1771.6 and any review 
proceeding under Labor Code section 1742, without any further need for approval by the Labor 
Commissioner. Whenever the LCP settles in whole or in part or seeks and obtains the dismissal 
of a NWCP or a review proceeding under Labor Code section 1742, the LCP shall document the 
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reasons for the settlement or request for dismissal and shall make that documentation available to 
the Labor Commissioner upon request. 

SECTION IX 

DISTRIBUTION OF FORFEITED SUMS 

1. Before making payments to the contractor of money due under a contract for public 
work, the School District shall with.hold and retain therefrom all amounts required to 
satisfy the NWCP. The amounts required to satisfy the NWCP shall not be disbursed by 
the School District until the expiration of the time period for seeking review of the notice 
of the withholding or receipt of the final order. 

2. From the amount withheld or recovered, the wage claim shall have priority status and be 
satisfied prior to the amount being applied to penalties. All workers employed on the 
public work project who are paid less than the prevailing wage rate shall have priority 
over all Stop Notices filed against the prime contractor. 

3. . If insufficient money is withheld or recovered to pay each underpaid worker in full, the 
money shall be prorated among all affected workers. Workers employed. on the public 
works project who are paid less than the prevailing wage rate shall have PRIORITY 
over all Stop Notices filed against the prime contractor pursuant to Civil Code section 
3179 et seq. 

4. Wages for workers who cannot be located shall be placed in the Industrial Relations 
Unpaid Fund and held in trust for the workers pursuant to Labor Code section 96.7. 
Penalties shall be paid into the General Fund of the School District that has enforced this 
chapter pursuant to Labor Code section 1771.5. 

SECTION X 

OUTREACH ACTIVITIES 

To ensure the successful implementation of the School District's Labor Compliance Program, there shall 
be several outreach activities initiated and maintained. 

A. Providing Information to the Public 

The Labor Compliance Officer shall be responsible for communication and outreach activities 
relative to public information on the Program: 

1. Regular presentations to contractors at all School District Job Walk Meetings (Pre-Bid 
conferences) and Job Start Meetings (Pre-Job conferences); 

2. Ongoing communication via correspondence and with workers at School District job sites 
when review of the certified payroll records reveals the possibility of prevailing wage 
violations. 

3. Periodic meetings with contractor organizations, prime contractors and subcontractors 
interested in public works contracting with the School District. 
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B. In-service Management training on the Labor Compliance Program 

The LCP shall provide ongoing management in servicing and workshops for Facilities, Business, 
Accounting and legal staff relative to the terms, requirements and administration of the Program. 

SECTION XI 

ANNUAL REPORTS 

A. Annual Report on Prevailing Wage Monitoring to the Board of Education 

The LCO will submit to the Assistant Superintendent of Facilities and Management Director of 
Facilities and the Board of Education an annual report on prevailing wage monitoring which will 
include the following information: 

1. Progress report on the LCP. 

2. Fiscal year-end summary of: 

(a) Monitoring activities 

(b) Record keeping activities 

(c) Labor Code violations identified and reported to DLSE 

(d) Statistical analysis of the prevailing wage violations on School District public 
works projects 

(e) Summary of outreach activities 

B. Annual Report on the LCP to the Director of the Department oflndustrial Relations 

The LCO will submit to the Director an annual report on the operation of its LCP within 60 days 
after the end of its fiscal year on the appropriate form (LCP-AR1, LCP-AR2, or LCP-AR3). The 
annual report will contain, as a minimum, the following information and shall be reported in 
sufficient detail to afford a basis for evaluating the scope and level of enforcement activity of the 
Program. The annual report shall include the information required pursuant to section 16431 of 
title 8 of the California Code of Regulations, : 

1. Number of public works contracts awarded using State Funds, and their total value; 

2. A summary of wages due to workers resulting from failure by contractors to pay 
prevailing wage rates; the total amount withheld from money due the contractors; and the 
total amount recovered by action in any court of competent jurisdiction; and 

3. A summary of penalties and forfeitures imposed and withheld, or recovered in a court of 
competent jurisdiction. 

Copies of this report will be distributed to the Director, School District Superintendent, Assistant 
Superintendent of Facilities and Management, Director of Facilities and the Board of Education. 
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ATTACHMENT A 

OAKLAND UNIFIED SCHOOL DISTRICT 
LABOR COMPLIANCE PROGRAM 

CHECKLIST OF LABOR LAW REQUIREMENTS 
FOR REVIEW AT JOB START MEETINGS 
(In accordance with CCR Section 16421) 

The federal and state labor law requirements applicable to the contract are composed of, but not limited 
to, the following: 

1. Payment of Prevailing Wage Rates 

The award of a public works contract requires that all workers employed on the project be paid not 
less than the specified general prevailing wage rates by the contractor and its subcontractors. 

The contractor is responsible for obtaining and complying with all applicable general prevailing wage 
rates for trades workers and any rate changes, which may occur during the term of the contract. 
Prevailing wage rates and rate changes are to be posted at the job site for workers to view. 

2. Apprentices 

It is the duty of the contractor and subcontractors to employ registered apprentices on public works 
projects per Labor Code Section 1777.5; 

3. Penalties 

Penalties, including forfeitures and debarment, shall be imposed for contractor/subcontractor failure 
to pay prevailing wages, failure to maintain and submit accurate certified payroll records upon 
request, failure to employ apprentices, and for failure to pay employees for all hours worked at the 
correct prevailing wage rate, in accordance with Labor Code Sections 1775, 1776, 1777.1, 1777.7, 
and 1813. 

4. Certified Payroll Records 

Per Labor Code Section 1776, contractors and subcontractors are required to keep accurate payroll 
records which reflect the name, address, social security number, and work classification of each 
employee; the straight time and overtime hours worked each day and each week; the fringe benefits; 
and the actual per diem wages paid to each joumeyperson, apprentice, worker, or other employee 
hired in connection with a public works project. 

Employee payroll records shall be certified and shall be made available for inspection at all 
reasonable hours at the principal office of the contractor/subcontractor, or shall be furnished to any 
employee, or to his or her authorized representative on request. 

Contractors and subcontractors shall maintain their certified payrolls on a weekly basis and shall 
submit said payrolls weekly to the LCO. In the event that there has been no work performed during a 
given week, the Certified Payroll Record shall be annotated "No Work" for that week. 

5. Nondiscrimination in Employment 

Prohibitions against employment discrimination are contained in Labor Code Sections 1735 and 
1777.6; the Government Code; the Public Contracts Code; and Title VII of the Civil Rights Act of 
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1964, as amended. All contractors and subcontractors are required to implement equal employment 
opportunities as delineated below: 

a. Equal Employment Poster 

The equal employment poster shall be posted at the job site in a conspicuous place visible to 
employees and employment applicants for the duration of the project. 

b. Records 

The contractor and each subcontractor shall maintain accurate records of employment 
information as required by the Monthly Employment Utilization Report. This report shall specify 
the ethnicity and gender for each employee in a craft, trade, or classification. 

c. Reports 

A Monthly Employment Utilization Report for the contractor and for each of its subcontractors is 
required to be completed and submitted via fax to the School District Labor Compliance Program 
Office each month by no later than the fifth day of that month. Reports are to be for the previous 
month's work and are to be project specific. If no work was performed during that month, the 
form shall clearly state "No Work." 

d. Good Faith Efforts 

The contractor, when required, must submit and comply with an Employment Diversity 
(Affirmative Action) Plan as specified in the contract. The contractor's subcontractors must all 
comply with the elements contained in this plan. Failure to comply with the Employment 
Diversity Plan or to demonstrate good faith efforts must be documented by providing clear and 
complete written information, when requested to do so, of the individual(s) contacted by the 
contractor in its good faith effort. 

6. Kickback Prohibited 

Per Labor Code Section 1778, contractors and subcontractors are prohibited from accepting, taking 
wages illegally, or extracting "kickback" from employee wages; 

7. Acceptance of Fees Prohibited 

Contractors and subcontractors are prohibited from exacting any type of fee for registering 
individuals for public work (Labor Code Section 1779); or for filling work orders on public works 
contracts (Labor Code Section 1780); 

8. Listing of Subcontractors 
Contractors are required to list all subcontractors hired to perform work on a public works project 
when that work is equivalent to more than one-half of one percent of the total effort (Public Contract 
Code Section 4100, et seq.); 

9. Proper Licensing 

Contractors and subcontractors are required to be properly licensed. Penalties will be imposed for 
employing workers while unlicensed (Labor Code Section 1021 and Business and Professions Code 
Section 7000, et seq. under California Contractors License Law); 
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10. Unfair Competition Prohibited 

Contractors and subcontractors are prohibited from engaging in unfair competition (Business and 
Professions Code Sections 17200-17208); 

11. Workers' Compensation Insurance 

All contractors and subcontractors are required to be insured against liability for workers' 
compensation, or to undertake self-insurance in accordance with the provisions of Labor Code 
Section 1861; 

12. OSHA 

Contractors and subcontractors are required to comply with the Occupational, Safety and Health laws 
and regulations applicable to the particular public works project. 

13. Undocumented Workers 

Federal law prohibits contractors and subcontractors from hiring undocumented workers and requires 
contractors and subcontractors to secure proofof eligibility/citizenship from all workers. 

14.Itemized Wage Statements 

Contractors and subcontractors are required to provide itemized wage statements to employees under 
Labor Code Section 226. 

In accordance with federal and state laws, and with School District policy and contract documents, 
the undersigned contractor herein certifies that it will comply with the foregoing labor law 
requirements; and fully understands that failure to comply with these requirements will subject it to 
the penalties cited herein. 

For the Contractor: For the Oakland Unified School District: 

Signature Date Signature Date 
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ATTACHMENT B 

OAKLAND UNIFIED SCHOOL DISTRICT 
LABOR COMPLIANCE PROGRAM OFFICE 

LABOR COMPLIANCE PROGRAM 
AUDIT RECORD FORM 
(For Use with CCR Section 16432 Audits) 

An audit record is sufficiently detailed to "verify compliance with the requirements of Chapter 1, Public 
Works, Part 7 of Division 2," when the audit record. displays that the following procedures have been 
followed: 

1. Audit of the obligation to carry workers' compensation insurance means producing written 
evidence of a binder issued by the carrier, or telephone or written inquiry to the Workers' 
Compensation Insurance Rating Bureau; 

2. Audit of the obligation to employ and train apprentices means inquiry to the program sponsor for 
the apprenticeable craft or trade in the area of the public work as to: whether contract award 
information was received, including an estimate of journeyperson hours to be performed and the 
number of apprentices to be employed; whether apprentices have been requested, and whether the 
request has been met; whether the program sponsor knows of any amounts received from the 
contractor or subcontractor for the training fund or the California Apprenticeship Council; and 
whether persons listed on the certified payroll in that craft or trade being paid less than the 
journeyperson rate are apprentices registered with that program and working under apprentice 
agreements approved by the Division of Apprenticeship Standards; 

3. Audit of the obligation to pass through amounts, made part of the bid, for apprenticeship training 
contributions to either the training trust or the California Apprenticeship Council, means asking 
for copies of checks remitted, or when the audit occurs more than 30 days after the month in 
which payroll has been paid, copies of canceled checks remitted; 

4. Audit of "illegal taking of wages" means inspection of written authorizations for deductions (as 
listed in Labor Code Section 224) in the contractor's files and comparison to wage deduction 
statements furnished to employees (Labor Code Section · 226), together with an interview of 
several employees as to any payments made which are not reflected on the wage deduction 
statements; 

5. Audit of the obligation to keep records of working hours (Title 8 CCR Section 16432), and pay 
not less than required for hours worked in excess of 8 hours/day and 40 hours/week (Title 8 CCR 
Section 16200(a)(3)(F), means review and audit of weekly certified payroll records; 

6. Audit of the obligation to pay the prevailing per diem wage means review and audit of weekly­
certified payroll records for compliance with: 

a. All elements defined as the General Prevailing Rate of Per Diem Wages in Title 8 CCR 
Section 16000, which were determined to be prevailing in the Director's determination in 
effect on the date of the call for bids, or as retleqted in any subsequent revised determination 
issued by the Director's office, copies of which are available at the LCO's Office and posted 
at the public works job site; 

b. All elements defmed as Employer Payments to Workers set forth in Title 8 CCR Section 
16000, which were determined to be prevailing in the Director's determination in effect on 
the date of the call for bids, or as reflected in any subsequent revised determination issued by 
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the Director's office, copies of which are available at the LCO 's Office and posted at the 
public works job. 

25 



ATTACHMENTC 

OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM 

NOTICE OF DEADLINES FOR FORFEITURES 
(Under CCR Section 16437) 

TO: 
(NAME OF CONTRACTOR) 

This document requests the Labor Commissioner of California to approve a forfeiture of money you 
would otherwise be paid. The Oakland Unified School District Labor Compliance Program Officer is 
asking the Labor Commissioner of California to agree, in 20 days, that the enclosed Evidence Report and 
package of materials indicates that you have violated the law. 

Your failure to respond to Oakland Unified School District's request that the Labor Commissioner 
approve a forfeiture, by writing to the Labor Commissioner within 20 days of the date of service (the date 
of postmark) of this document on you, may lead the Labor Commissioner to affirm the proposed 
forfeiture and may also end your right to contest those amounts further. 

You must serve any written response on the Labor Commissioner and the Oakland Unified School 
District Labor Compliance Program Officer by return receipt requested/certified mail. If you serve a 
written explanation, with evidence, as to why the violation did not occur or why the penalties should not 
be assessed, within the 20-day period, it will be considered. 

If you change your address, or decide to hire an attorney, it is your responsibility to advise the Oakland 
Unified School District Labor Compliance Program Officer by certified mail. Otherwise, notices will be 
served at your last address on file, and deadlines may pass before you receive such notice. 
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OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM 

ATTACHMENTD 

Labo r Compliance Program 

Phon 
Fax: 

e: 

Date 

Awardi ngBody 

Project Name 

Prime C on tractor 

Sub con tractor 

(SEAL) 

In Reply Refer to Case No.: 

Notice of Withholding of Contract Payments 

' Work Performed in County of 

' Project No. 

an investigation concerning the payment of wages to workers employed in the execution of the contract for the above-After 
name 
Comp 
and/o 
Progr 

d public works project, the Labor Compliance Program for (A Labor 
liance Program@) has determined that violations of the California Labor Code have been committed by the contractor 
r subcontractor identified above. In accordance with Labor Code sections 1771.5 and 1771.6, the Labor Compliance 
am hereby issues this Notice of Withholding of Contract Payments. 

Then ature of the violations of the Labor Code and the basis for the assessment are as follows: 

TheL abor Compliance Program has determined that the total amount of wages due is:$ 

The L 
and 1 

abor Compliance Program has determined that the total amount of penalties assessed under Labor Code sections 1775 
813 is: $ 

The L 
$_ 

abor Compliance Program has determined that the amount of penalties assessed under Labor Code section 1776 is: 

LAB OR COMPLIANCE PROGRAM 

By:_ 
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Notice of Right to Obtain Review- Formal Hearing 

In accordance with Labor Code sections 1742 and 1771.6, an affected contractor or subcontractor may obtain review 
of this Notice of Withholding of Contract Payments by transmitting a written request to the office of the Labor · 
Compliance Program that appears below within 60 days after service of the notice. To obtain a hearing, a written 
Request for Review must be transmitted to the following address: 

Labor Compliance Program 

Review Office-Notice of Withholding of Contract Payments 

A Request for Review either shall clearly identify the Notice. of Withholding of Contract Payments from which 
review is sought, including the date of the notice, or it shall include a copy of the notice as an attachment, and shall 
also set forth the basis upon which the notice is being contested. In accordance with Labor Code section 1742, the 
contractor or subcontractor shall be provided an opportunity to review evidence to be utilized by the Labor 
Compliance Program at the hearing within 20 days of the Labor Compliance Program's receipt of the written 
Request for Review. 

Failure by a contractor or subcontractor to submit a timely Request for 
Review will result in a final order which shall be binding on the contractor 
and subcontractor, and which shall also be binding, with respect to the 
amount due, on a bonding company issuing a bond that secures the 
payment of wages and a surety on a bond. Labor Code section 1743. 

In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by the Labor 
Commissioner in the office of the clerk of the superior court in any county in which the affected contractor or 
subcontractor has property or has or had a place of business. The clerk, immediately upon the filing, shall enter 
judgment for the State against the person assessed in the amount shown on the certified order. 

Opportunity for Settlement Meeting 

In accordance with Labor Code Section 1742.1 (b), the Labor Compliance Program shall, upon receipt of a request 
from the affected contractor or subcontractor within 30 days following the service of this Notice of Withholding of 
Contract Payments, afford the contractor or subcontractor the opportunity to meet with the Labor Compliance 
Program's designee to attempt to settle a dispute regarding the notice. The settlement meeting may be held in 
person or by telephone and shall take place before the expiration of the 60-day period for seeking a hearing as set 
forth above under the heading Notice of Right to Obtain Review. No evidence of anything said or any admission 
made for the purpose of, in the course of, or pursuant to, the settlement meeting is admissible or subject to discovery 
in any administrative or civil proceeding. No writing prepared for the purpose of, in the course of, or pursuant to, 
the settlement meeting, other than a final settlement agreement, is admissible or subject to discovery in any 
administrative or civil proceeding. This opportunity to timely request an informal settlement meeting is in addition 
to the right to obtain a formal hearing, and a settlement meeting may be requested even if a written Request for 
Review has already been made. Requesting a settlement meeting, however, does not extend the 60-day period 
during which a formal hearing may be requested. 

A written request to meet with the Labor Compliance Program's designee to attempt to settle a dispute regarding this 
notice must be transmitted to at the following address: 
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Liquidated Damages 

In accordance with Labor Code section 1742.1, after 60 days following the service of this Notice of Withholding of 
Contract Payments, the affected contractor, subcontractor, and surety on a bond or bonds issued to secure the 
payment of wages covered by the notice shall be liable for liquidated damages in an amount equal to the wages, or 
portion thereof that still remain unpaid. If the notice subsequently is overturned or modified after administrative or 
judicial review, liquidated damages shall be payable only on the wages found to be due and unpaid. If the contractor 
or subcontractor demonstrates to the satisfaction of the Director of the Department of Industrial Relations that he or 
she had substantial grounds for believing the assessment or notice to be an error, the Director shall waive payment 
of the liquidated damages. 

The Amount of Liquidated Damages Available Under this Notice is$. ______ _ 

Distribution: 

Prime Contractor 
Subcontractor 
Surety( s) on Bond 
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OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM 

LABOR COMPLIANCE PROGRAM 

Review Office- Notice of Withholding 
of Contract Payments 

Phone: 
Fax: 

ATTACHMENTE 

(SEAL) 

Date: In Reply Refer to Case No.: 

To:Department oflndustrial Relations 
Office ofthe Director-Legal Unit 
Attention: Lead Hearing Officer 
P. 0. Box 420603 
San Francisco, CA 94142-0603 

Notice of Transmittal 

Enclosed herewith please find a Request for Review, dated --~--------' postmarked 
~ and received by this office on ----------------- ------------------

Also enclosed please find the following: 

__ Copy ofNotice ofWithholding of Contract Payments 
__ Copy of Audit Summary 

LABOR COMPLIANCE PROGRAM 

By: ________ _.:_ __ 

cc:Prime Contractor 
Subcontractor 
Bonding Company 

Please be advised that the Request for Review identified above has been received and transmitted 
to the address indicated. Please be further advised that the governing procedures applicable to 
these hearings are set forth at Title 8, California Code of Regulations sections 17201-17270. 
These hearings are not governed by Chapter 5 of the Government Code, commencing with section 
11500. 
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OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM 

ATTACHMENTF 

LABOR COMPLIANCE PROGRAM 

Review Office- Notice ofWithho1ding 
of Contract Payments (SEAL) 

Phone: 
Fax: 

Date: In Reply Refer to Case No.: 

Notice of Opportunity to Review Evidence Pursuant to Labor Code Section 1742(b) 

To:Prime Contractor 

Subcontractor 

Please be advised that this office has received your Request for Review, dated , and pertaining to 
the Notice of Withholding of Contract Payments issued by the Labor Compliance Program in Case No. 

In accordance with Labor Code section 1742(b), this notice provides you with an opportunity to review evidence to 
be utilized by the Labor Compliance Program at the hearing on the Request for Review, and the procedures for 
reviewing such evidence. 

Rule 17224 of the Prevailing Wage Hearing Regulations provides as follows: 

A(a) Within ten (10) days following its receipt of a Request for Review, the Enforcing Agency 
shall also notify the affected contractor or subcontractor of its opportunity and the procedures for 
reviewing evidence to be utilized by the Enforcing Agency at the hearing of the Request for 
Review. 
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(b) An Enforcing Agency shall be deemed to have provided the opportunity to review evidence 
required by this Rule if it (I) gives the affected contractor or subcontractor the option at said 
party's own expense to either (i) obtain copies of all such evidence through a commercial copying 
service or (ii) inspect and copy such evidence at the office of the Enforcing Agency during normal 
business hours; or if (2) the Enforcing Agency at its own expense forwards copies of all such 
evidence to the affected contractor or subcontractor. 
(c) The evidence required to be provided under this Rule shall include the identity of witnesses 
whose testimony the Enforcing Agency intends to present, either in person at the hearing or by 
declaration or affidavit. This provision shall not be construed as requiring the Enforcing Agency 
to prepare or provide any separate listing of witnesses whose identities are disclosed within the 
written materials made available under subpart (a). 

(d) The Enforcing Agency shall make evidence available for review as specified in subparts (a) 
through (c) within 20 days of its receipt of the Request for Review; provided that, this deadline 
may be extended by written request or agreement of the affected contractor or subcontractor. The 
Enforcing Agency's failure to make evidence available for review as required by Labor Code 
section 1742(b) and this Rule, shall preclude the enforcing agency from introducing such evidence 
in proceedings before the Hearing officer or the Director. 

(e) This Rule shall not preclude the Enforcing Agency from relying upon or presenting any 
evidence first obtained after the initial disclosure of evidence under subparts (a) through (d), 
provided that, such evidence is promptly disclosed to the affected contractor or subcontractor. 
This Rule also shall not preclude the Enforcing Agency from presenting previously undisclosed 
evidence to rebut new or collaterat claims raised by another party in the proceeding.@ 

In accordance with the above Rule, please be advised that the Labor Compliance Program's procedure for you to 
exercise your opportunity to review evidence is as follows: 

Within five calendar days of the date of this notice, please transmit the attached Request to 
Review Evidence to the following address: 

Attention: ____ ...:_ _____ _ 
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OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM 

Request to Review Evidence 

To: 

From: ---------------------------

Regarding Notice of Withholding of Contract Payments Dated ____ _ 

Our Case No.: --------

The undersigned hereby requests an opportunity to review evidence to be utilized 

by the Labor Compliance Program at the hearing on the Request for Review. 

Phone No.: _________ _ 

Fax No.: __________ _ 
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Subchapter 6. Prevailing Wage Hearings 

Article 1. General 
§ 17201. Scope and Applicatron of Rules. 

(a) These Rules govern proceedings for review of clvil wage and pen­
alty assessments and the withholdins of conlnlet payments under Ar­
ticles 1 and 2 ofDivision 2, Part 7, Chapter 1 (commencing with section 
1120) of the Labor Code, as well as any notice assessing penalties for 
noncompliance with payroll record obligations under Labor Code sec­
tion 1776. The provisions of Labor Code section 1742 and these Rules 
apply to all such assessments and notices served on a contracmr or sub­
contraaor on or after July 1. 2001 and provide the exclusive method for 
an Affected Conlr.letor or Subcontra<:tor to obtain review of any such no· 
tice or assessment. These Rules also apply to transitional cases in which 
notices were served but no court action was filed under Labor Code sec­
tions 1731-1733 prior to July 1. 2001, in accordance with Section 17270 
(Rule 70) below. 

(b) These Rules do not govern debannent :proceedings under Labor 
Code seclion 1777.1, nor proceedings to review determinations with re­
spect to the violation of apprenticeship obligations under Labor Code 
sections 1777.5 and 1777.7, nor any criminal prosecution. 

(c) These Rules do not preclud.e any remedies otherwise authorized by 
law to remedy violations of Division 2, Part 7, Chapter 1 or the Labor 
Code. 

(d) For easier reference. individual sections within lhese prevailing 
wage hearing regulations are referred to as .. Rules" using only their last 
two digits. For example, this Section 17201 may be refetTed to as Rule 
01. 
Nor.E: Authority QtW; sectiom 55, 59. 1742{b) nnd 1773.5, Labor Code. Ref«· 
ence: Seclionsl742,1771.5, 1171.6{b), 1773.5,1776 and 17n.l-lm.7,J..abor 
Code; nnd Stats. 2000. Ola_pter 954, §I. 

HISroay 
1. New $11bc:haplef 6 (lllticles l-7. sections 17201-17270), anicle 1 {seetions 

l720I-17212)a.nd seaion filed 1-IS-2002; OP<lmlive 1-15-2002 pursoanuo 
Oovcmmcnl Codc.$1l~ion 11343.4 (Register 2002, No.3). 

§ 17202. Definitions. 
For the purpose of these Rules: 
(a) "Affected Contractor or Subcontractor" means a contractor or sub­

contractor(as defined under Labor Code section 1722.1) to whom the La­
bor Commissioner biiS issued a civil wage and penalty assessment pur­
suflllt to Labor Code section 1741, or to whom an Awarding Body bas 
issued a notice of the withholding of contract payments pursuant to Labor 
Code section 1771.6, or to wbom·lhe Labor Commissioner or tile Divi­
sion of Apprentice Standards has issued a notice assessing penalties for 
noncompliance with payroll record obligations under Labor Code sec­
tion 1776; 

(b) "Assessment' means a civil wage and penalty assessment iS$Ued 
by the Labor Commissioner o; his or .her designee pursuant to Labor 
Code section 174I,anditalsoineludesanotic:ei5suedbyeilherlheLabor 
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Commissioner or the Division of Apprenticeship Standards pursuant to 
Labor Code section 1776; 

{c) .. Awarding Bodyn means an awarding body or body awnrding the 
contract (as defined in Laoor Code section 1722) that exercises enforce­
ment authority under Labor Code section 1726 or 1771.5; 

(d) "Depanmein" means the Department of IndusLtial Relations; 
(e) "Director" means the Director or the Department of Industrial 

Relations: 
(f) "Enforcing Agency" means the entity whlch has issued an Assess­

ment or Notice of Withholding of Controct Payments and with which a 
Requesl for Review has been filed: i.e., it refers to the Labor Commis­
sioner when review is sought from an Asses5ment, the Awarding Body 
when review is sought !rom a Notice of Withholding of Contract Pay­
ments, and the Division of Apprenticeship Standards wben review is 
sought from a notice issued by that agency tbat assesses penalties under 
Labor Code section 1776; 

(g) "Hearing Officer" tnellllS any person appointed by the Director 
pursuant to Labor Code section 1742(b) to conduct hearings and other 
proceedings I.IJlder Labor Code section 1742 and these Rules; 

{h) "Joint Labor-Management Committee'' means a joint labor-man­
agement committee established pursuant to the federal Labor Manage. 
ment Cooperation Act of 1978 (section 175a of Title 29 of the United 
States Code). 

(I) "Labor Commissioner" means the Cbief of the Division of Labor 
Standards Enforcement and includes hls or her designee who bas been 
auttlorized to amy outtbe Labor Commissioner's functions underChap­
rer I, Pan 7 of Division 2 (commencing with section 1720) of the Labor 
Code; 

(j} "Patty" means an Affected Contractor or Subconb'ilctorwho has re­
quested review of either an Assessment or a Notice of Withholding of 
Cootrac:t Payments, the EnforciDg Agency that iuued the Assessment or 
the Notice of Withholding of Contract Payments from which review is 
;SOUght, and any other Person who has intervened under subparts {a}, (b), 
or (c) of Rule 08 [Section 17208]; 

(k) "Person" means an individual., partnership. limited liability com­
pany, corporation, governmental subdivision or unit of a governmental 
subdivision, or public or private organization or entity of any character: 

(I) •'Representative" means a :person authorized by a Party to represent 
that Party in a proceeding before a Hearing Ofl:icer or the Director, and 
includes the LaborCommlssioncrwben the Labor Commissioner has In­
tervened to represent the Awarding Body in a review proceeding pur­
suant to Labor Code section 1771.6(b). 

(m) .. Rule" refers to a section within !his subchapter 6. The Rule num­
bercorie$pon.ds to the last two digits of the full section number. (For ex­
ample, Rule 08 is the swe as section 1720B.) 

(n) "Surety" has the meaning set fonh in Civil Code section 2787 and 
refers to the entity that issues the public works bend provided for in Civil 
Code sectioos3247 and 3248 or any other surety oond that guarantees the 
payment of wages for labor. 

(o) "Working Day .. means any day that is not a Saturday, Sunday, or 
State holiday. as determined with reference to Code of Civil Procedure 
sections 12(a) and 12(b) lUld Govcmmem Code sedons 6700 and 6701. 
NoTE: Authority cited: S~ons 55, 59, l742{b} .md 1773.5, Labnr Code, Rcfcr· 
tec;c: S~:clions 2787, 3247 and 3248, Civil Code; Sections 12a :l.lld l2b, Code of 
Civil ProCedure; Sections 6700, 6701, 1140S.60 and. 11405.70, Government 
Code; Sec:lio.ns 1720 et seqq 1722. 1722.1. 1726. 1741, 174:2. l741(b), 1771.5, 
1771..6, l17l.6(b) Qlld 1716. Labor Code; and 29 U.S.C. §175a. 

HlsTOR.Y 
1. New sec:lion filed 1-15-2002; ppemtive l-1S...l002 (I'IUSUlllliiO GoYcrnrncnl 

Code seelion 11343.4 (Regis!Cl" 2002, Nt>. 3). 



§ 17203. Computation o1 Time and Extensions of Time to 
Respond or Act. 

(a) In computing the time within which .o. rigb~ may be e»ercised or an 
act is to be performed. the first day shall be excluded and the last day shall 
be included. lf the last day is not a Working Day, the Lime shall be eK-
tended to the neKt Working Day. · 

(b) Unless otherwist:indicatcdb;· proof of service. if the envelope was 
properly addressed. the mtliling d;ue sbiiU be presumed to be: a postmark 
elate imprinted on the envelope by the U.S. Postal Service if first-class 
poSiage was prepaid: or the date of delh·ery to a common carrier promis­
ing overnight delivery as shown on the carrier".~ receipt. 

(c) Where se..Vice of any notice. deci$ion, pleading or other document 
is by first class mcil, and if within a given number of days after such ser­
vice. a right maybecxercised,oran act is to be performed, the time within 
which such right may be exercised or act performed is extended five days 
if the place of address is within the Strue of California. and l 0 days if the 
place of address .is outside the State of California but within the Uniled 
States. However, this Rule shall not extend the til'llil within which the Di­
rector may reconsider or modify a decision to correcum error (other than 
a clerical error) under Labor Code section 1742(b). 

(d) Where service of any notice. pleading, or other document is made 
by an authorized method other than fii'SI class mailing, extc:nsions of time 
to respond or act shall be calculated in !he same manner as provided un­
der section 1013 of the Code of Civil Procedure. unless n different re­
quirement has been specified by the nppointed Hearing Officer or by 
another provision of these Rules. 
NOIE: Autholity ci&ed; Sections 55, 59. 1742(11) and 1773.5, Labor Code. Refer· 
cnce: Sections 101()..1013, COOc or Civil Procedure; and Section1742(b), Labor 
Code. 

HisToRY 
I. New section filed 1-15-2002; opcrotiw 1-15-2002 pnr.;uant tu Government 

Code section 11343.4 IRcsiSU.'1"2002, No.3). 

§ 17204. Appointment of Hearlng Officers; Delegation of 
Appointment Authority to Chief Counsel. 

(a) Upon receipt of a Request for Review of an Assessment or of a No.. 
tice of Withholding of Conuact Payments, the Director. acting through 
!he Chief Counsel (ree subpan {c) below), shall appoint an impartial 
Hearing Officer to conduct !he review proceedin~. 

(b) The appointed Hearing Officer shall be an anorney employed by 
the OffiCe of the Director - Legal Unit. However. if no attorney 
employed by the Office of the Director- L.egll) Unit is available or qual­
ified to serve in a partkular mau~:r, !he appointed Hearing Officer may 
be any auorney or administrative law judge employed by the Depa!t­
ment. other than an employee of !he Division or Labor Standards En­
rorcemenl 

(c) Any person appoimed to serve as a Hearing Officer In any matter 
.shall posses~ at least the minimum qualifications for service as an admin­
istrative law judge pursuant tO Government Code secUon 1!502(bJ and 
shall be someone who is not precluded from serving under Governmeilt 
Code section 11425.30. 

(d) The Director's authority under Labor Code section 1742(b) to ap­
point illt impanial Hearing Offteer. is delegated in all cases to lhe Chief 
Counsel oftheOfficeoflhe Director or 10 the Chief Counsel's designated 
Assistant or ActingCbiefCounsel when the Chief Counsel is unavailable 
or disqualified from participating in a panicular matter. This delegation 
includes all related authority under Rule 40 [Section 17240] below to lip· 

point a different Hearing Officer to conduct all or any part of a review 
proceeding as wen as the alllhority to consider and decide or to assign to 
:mother Hearing Officer for considerntion :md decision any motion to 
disqualify an appoimed Hearing Officer, 
NOTE: Authority cited: Seclioas 1. 55. S9,1742(bl Mil 1773.5. Labor Code. Ref. 
=nee: Sections t 1425.30 and llSOl(b}, Gllvernment Code; and Sections 7, 55, 
59 and !742(b), Labor Code.. 

J. New SllClio%1 filed 1-1 S-2002; opo:mlive l-15-200:! puiSDanlto Govcmmcnt 
Code section 11343.4 Clte!ister 2002. No. 3). 

§ 17205. Authority of Hearing Officers. 
(a)ln any proceeding assigned for hearing and decision under the pro· 

visions of Labor Cooe section 1742. the appointed H1:arlng Officer shall 
have full power. jurisdiction and authority to hold a heating and ascerlllin 
facts for the information of the Director. lo bold a preheating conference, 
to issue a subpoena and subpoena duces lctum for the attendance of n 
Person and the production of testimony. books, documents, or other 
things. 10 compel the attendance of a Person residing anywhere in the 
state. to cenify official nelli. to regulate the course of a hearing. to gram 
a withdrawal, disposition or amtmdment. to order a continuance, to lip­
prove a stipulation Yoluntarily entered into by the Panies. lo administer 
oaths and affirmations. to rule on objections, privileges. defenses. and the 
receipt of relevant and material evidence. to call and eKamine a Party or 
witness and inuoduce lmo the heming record documentary or other evi­
dence. to requa<;t a Pany at any time to state the respective position or sup­
paning theory concerning any fact or issue in the proceeding. to elllelld 
the submiual date of lillY proceeding, to exercise sucll other and addition­
al authority as is delegated to Hearing Officers under these Rules or by 
an express wriuen delegation by the Director. illld to prepare a recom­
mended decision. including a notice of findings. fmdings. and an order 
for approval by the Director. 

(o) There shall be 110 right of appeal to or review by the Director of any 
decision, order, act, or refusnlto net by an awointed Hearing Office; oth­
erth:m through tne Director's review of !he record in issuing or reconsid­
ering a wriuen decision under Rules 60 [Section !7260) and 61 [Section 
11261] below. 
NoTE: Aulhoritycitcd:Scctinns SS, S9, 174Z(b)and 1773.5. LaborCodc. Refer· 
ence: Section 11512, Gowmmenl Code; and Section 1742(bj, l.:lbnr C<Jde. 

HISTORY 
I. New seaion filed l-15-2002; opcmtivc 1-15-2002 pun;o;mt to (kl\'emmenr 

.Code iCCtion 11343.4 (Register 2002. No.3}. 

§ 17206. Access to Hearing Racords. 
(a) Hearing case records shall be Dvailable for inspection nnd copying 

by the public. to the same extentnnd subject to the same policies illld pr{)­
cedures governing other records maintained by theDepmtment. Hearing 
cnse records normally will be avail able for review in the office of !heap­
pointed Heariilg Officer; pmvided however, that a case file may be tem­
porarily unavailable when in use by the appointed Hearing Officer or by 
the Director or his or her designee. 

(b) Nothing in this Rule shall authorize the disclosure of nny record or 
e;o;bibit that is required to be kept conlidemial or is otbenvise exempt 
from disclo5ure by law or th:it bas been ordered to be kept confidential 
by an appC>inted Hearl ng Officer. 
NOT£; Aulhorit)l cited; Sections SS. 59. 1742(b) and 1713.5, Labor Code. Refer· 
cncc: Scctiom 6250 et seq, Govemment Code; and Section 1742(b}. LeborCode. 

HisTORY 
l. New section ftled 1-15-2002; oper.uivc l-IS-200l pQ!i~UIIIl!) Govemmern 

Code sectionl1343.4 (Register 2002. No.3}. 

§ 17207. Ex Parte Communications. 
(a) Except as provided in this Rule. once a Request for Review is ftled; 

and while the proceeding is pending, there shall be no direct or indirect 
communication regtll'ding :my issue in the proceeding to the appointed 
Hearing Officer or the Director. from the Enforcing Agcnc)l or any other 
Pany or other interested Pe~son, without nolice and the opponunity for 
all Parties to participate in the communication. 

(b) A communication made on the record in the hearing is permissible. 
(e) A communication concerning a mauer of procedure or practice is 

presumed to be permissible, unless tbe topic of the communication ap­
pears to the Hearing Officer to be controversial in the contellt of the spe­
cific case. lho. the Hearing Officer shall so inform me other participant 
and may terminate tbe commtmlcatiQn or continue it until alier giving all 
Paniesnoticeandanopporiunltytopanlclpate.Anywrinencommunicn­
tion concerning a mutter of procedure or practice, and any written re­
sponse. or a wriuen memorandum identifying the panicipnnts and stating 
the substance of any such oral communication or response. shall be added 
to the case file so tbat all Pmties have a reasonable opportllnity to review 
it. Unless otherwise provided by starute or these Rules. the appointed 
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Hcarinf) Officer may deJ.ermine a maner of proc4.>durc or practice based 
upon a permissible e~-panc communication. The term .. matters of pnr 
ccdlln': or practice"' shall be liberally construed. 

(d) A communkulion from lhe Labor Commissioner to the Hearing 
Officer or the Director which is deemed permissible under Govcmmcnt 
Code section 11430.30 is permitted only if any such wrinen communi~oa­
tion and any wriuen response. or a wrillett memorandum identifying lhc 
paniciP'.mts and $taling llle substance of any such orul communication or 
response. is added to !he case file so that all Parties haven reasonnblc op­
ponunity 10 review it. 

(e) If the Hearing Officer or the Direclor receives n communication in 
violation of this Rule, he or she shall comply wilh the requirements of 
Government Code section I 1430.50. 

(I) To the extent not inconsisiClll with Labor Code section 1742, the 
provisions of Anicle 7 of Chnplllr 4.5 of Title 2. Division 3, Pnn I (com­
mencing with section 11430.1(}} of !he 00\·emment Code governing ex 
pane commurucations in administrative adjudication proceedings shall 
apply to review proceedings conductl.'d under these Rules. 

(g) This Rule shall not be constmed as prohibiting communications 
between the Direelor and the Labor Commissioner or between the Direc­
tor nnd nny ollll!l' interested Person on issues or policies of general inter­
est that coincide with issues involved in a pending review proceeding; 
provided thar (I) the communication does not directly or indirectly seek 
to inOuencethe outcome of nny pending proceeding; (2) the communica­
tion does not directly or indirectly identifyorolberwise refer to any pend· 
ing proceeding; and (3) the communicalion does not occurat a time wben 
the Dirccror or the other pany to the communication knows !hat a pro­
ceeding in which the olherpany to the communicmion is interested is un­
der active consideration by !he Director. 
NOTE: Authori1yeited: Sections 55, 59. 1742(b) and 1713.5, UiliorCode. Refer· 
I.'I'ICC: Sections 11430.1 Q-11430.80, Oovcmmcm Code. and Scctillnl742(b), La· 
borCode. 

HISTORY 
I. Nell' section fded t-15..-2001; O!!Cr:llive 1-15..-2002 pm:suant to Government 

Code section 11343.4 (Rc;jsJer ~002. No.3). 

§ 17208. Intervention and Participation by Oltler Interested 
Persons. 

(a) The LaborComml5Sionermay intervene as a matter of right in IUIY 
review from a Notice of Withholding of Contract Payments, eilher as tbe 
Representative oftbe A. warding Body or as an interested third Puny. 

(b} A bonding company and any Surety on a bond that secures !be pay­
ment or wages covered by the Assessment or Notice of Withholding of 
Contmet Payments shall be penniued to intervene as a maucr of right in 
any pending review filed by the colltractor or subcontractor from the A~ 
sessmi:nt or Withholding of Contract Payments in question; provided 
tllat. intervention is sought at or before !he first prehearing conference 
held pursuantto Rule 31 [Section 17231] below and within either 30 days 
after the bonding company or Surely was served with a copy of lhe As· 
sessmentorNoticcofWithholdingofContrnctPaymemsor30daysafter 
the filing of the Request for Review, whichever is IIller. Thereafter, my 
requesllO intervene by such a bonding company or Surety sball be treated 
as a motion for permissive participation under subpart (d) of this Rule. 
A bonding company or Surety shnll have the burden ofproofwithrespect 
to any claim that it did not receive notice of the Assessment or Notice of 
Withholding ofContmct Payments ll!llil after the filing of !he Request for 
Review. 

(c) The employee(s), labor union, or Joint Labor-Management Com­
mittee who filed the formal complaint which led !he Enforcing Agency 
to issue the Assessment or Notice of Withholding of Contract payments 
shall bepeomtted to inler\lene in a pending review filed by the conu-actor 

or subcontractor from the Assessment or Wilhholding of Contract Pay­
mems in question; pr<ll'ided I hat. intervention is sought at or before !he 
first prehearing conference held pursuant to Rule 31 [Section 17231} be· 
low and there is no good cause to deny the request. Thereafter, any re· 
quest to intervene by such employee(s). lnbor union, or Joint Labor­
Management Commiuee shall be ttCDted as n motion for permissive 
panicipatioo as an interested Pcrson11nder subp:ut (d) of this Rule. 

(d} Any otl!er Person lll!IY move to participate as WI interested Person 
in a proceeding in which thnl Person chlirns a substantial interest in the 
issues or under! yin¥ conllOvcrsy and in which that Person's panici pation 
is likely to as~st Qlld ncn hinder or protrllct the hearing and detet:mirnltion 
of lhe case by the Hearing Officer and !he Director. Interested Persons 
who arc permiued to participate under this Ru!C shall11or be regarded as 
Panies to the proo:eding for any purpose, but may be provided nolices 
and lhe opponunity to present arguments undersuch tenru as the Hearing 
Officer deems appropriate. 

(e) Rights to Intervene or particlp:lte as an interested party are only in 
accordance wilh this Rule. Intervention or permissivepartieipationunder 
this Rule shall not expand the scope of issues under review nor shall it 
extend any rights or interests whicll have been forfeited os a result of oo 
Affected Contracror or Subcoruraclor's own failure 10 file a timely Re­
quest for Review. The Hccring Officer ~ru~y impose conditions on an in­
tervener' s or other interested Person • s participation in the proceeding, in· 
eluding but !lot limited 10 those conditions specified in Government Code 
§ I 1440.5()-(c}. 

(J) No Person shall be requited to seek inter\'ention in a review pro­
ceeding as a condition for pursuing any other remedy avllilable to that 
Person for the enforcement of !he prevailing wage requirements of Divi· 
sion 2. Pan 7. Chapter I (staningwilh section 1720) of the Labor Code, 
NOTE: Amhority cited: Secticms 55, 59, 1742{b) and 1773.S. Labor Code. Refer· 
cncc; Secdon li440JO(c). Government Code; and Sections 1720 ct seq .• 1141. 
1742 and 1771.6, Labor Code. 

HISTORY 
1. New scaion filed 1-15---2002; opcrnlive 1-15-2002 pursuant u:i Government 

Code section 11343.4 (Register 1002, No.3). 

§ 17209. Representation at Hearing. 
(a) A Pany may appearln person or through an authorized Representa­

tive, who need not be nn attorney at law; lwwever, a Party shall use the 
fom1 Authorization lor Representation by Non-Attorney [8 CCR 
17209(b) (New l/15/02)1 to aulhorize representation by any non-attor· 
ney who is not an owner. officer, or mllllaging agent ofthnt Party. 

{b) Upon formal notification tim a Party is being represented by a par­
ticular individual or firm, service of s~,tbsequent notices in the mnner shall 
be made on the Representative, either in addition to or instend of the 
Party. unless and until such authorization is tenninated or withdrawn by 
further written notice. Se!Yice upon an authorized Representative shall 
be effective for all purposes and shall control !he determination of any 
notice period or lhe mnning of any time limit for the pedonnance of any 
acts, regardless of whether or when such notice may also have been 
served directly on the represented Party. 

(c) An authorized Representative shall be deemed to control all mat­
ters respecting the interests of the n:prosenled Party in the proceedings. 

{d) Panies and their Represen111tives shall bave a continuing duty to 
keep the appofoled Hearing Officer and all olherPanies to !he proceeding 
informed of their current address and telephone number. 
NOTE: A11thori1Y cited: Scct.loos 55, 59, 1742(b) :md 1773.5, Labor Code. Refer­
ence: Secilon l742ib), Labor Code. 

HtsiortY 
I. New Se£UOiliU!d new rorrn J1209(b) filed l-IS-2002; o_p,crnrive 1~15--2002 

ptlt$Wllltlo Government Code section 11343.4 (Reeister 2002. No.3). 
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§ 17210. Proper Method of Service. 
(a) Unless a particular metllod of service is specificully prescribed by 

stmute or these Rules. service may be made by: ( l} personal delivery; (2) 
priority or first class mailing postage prepaid through the U.S. Postal Ser­
vice; (3 J any other mean.~ :mlhorlz~'ll under Code of Civil Procedure sec­
tion IOJ 3: or (4) ifautborized by th~ Hearing Officerpursuantto Rule II 
{Section 17211) below. by facsimile or other electronic means. 

{b) Service is complete at the time of personal deli\'ery or mailing, or 
al the time ofttansmission ns dctennincd under Rule II {Section 17211] 
below. 

{c) Proof of service shall be filed with the document and may be made 
by: {I) affida,•lt ordeclanll.ion of servil:e: (2) writlen statement endorsed 
upon the documem served and signed by the party making ·the statement: 
or (3) copy oflener of transrniual. 

(d) Service on D Party who has appeared through an attorney or other 
Representative shall be made upon such auomcy or Representative. 

(e) In each proceeding, the Hewing Officer shall maintain an official 
address record which shall contain the nrnncs nnd addresses of all Parties 

. and their Representatives. agents. or attorneys of record. Any change or 
substitution in such information must be commllllicated promptly in 
writing to tbe Hearing Officer. The official address record may also in­
clude the names and addresses of interested Persons who have been per· 
mined to participate under Rule 08(d) [Seclion 17208]. 
No;r;, Authority cited: S<!ctioos 55, S!l. 1742(b) :md 1173.5, Labor Code. Refer­
ence: Section 1013. Code oi"Civil Procedure; :ltld Sedoo 1742(b), Labor Code. 

HISTORV 
I, New section filed !-15-!002; operative 1-15-2002 plltsuant to Govctnment 

Code section 11343.4 (Rel!istcr 2002, No. 3). 

§ 17211. Filing and Service of Documents by Facsimile or 
Other Electronic Means. 

(a) In Individual cases the Hearing Officer may authorize the·ffiing and 
service of documents by facsimile or by other electronic means, subject 
to reasonable restrictions on the time o(uansmission and the page length 
of any document or group of documents that may be transmitted by fac­
simile or other electronic means, and subject to any further requirements 
on the use Qf cover sbeets or the subsequent filing and service or originals 
or hard copies of diX!llments as the Hearing Officer deems appropriale. 
Filing and service by facsimile or- other electronic means shall not be au· 
lbori.led under tenns tbal substantially disadvantQge any P:Jny appearing 
or participating in the proceeding as a mQUerof tighL A document trans· 
milled by facsimile or other electronic means shall not be considered re­
ceived until the next Working Day following uansmfssion unless it Is 
lransmiued on a Working Day and the entire transmission is completeii 
by no later lhnn 4:00 p.m. Pacific Time. 

(b) F'uings and service by facsimile or other elecuunic means shaiJ oot 
aulhori:ted or accepted as a substitute for another method of service that 
is required by statute or these Rules, unless tbe PJUty served h!!s express! y 
waived its rigbllo be served in the required manner. 
NOTE: Authority cited: Sections SS, 59, 1742{b} and I n3.5, Labor Code. Refer­
ence; Scc1ion 1742(b).l..abor Code. 

HISTORY 
I. New :;ection filed l-15-2002; opcmtl~~e 1-15-2002 pur;uam to Government 

Code section 11343.4 (Rc:gi51cr 2002, No. 3). 

§ 17212. Administrative Adjudication Bill of Rights. 
(a) The provisions of the Administrative Adjudication Bill of Rights 

found in Article6 of Chapter 4.5 of1itle 2, Division3, Pan 1 (commenc­
ing with section 11425.10) of the Governmelll Code sb!!ll apply to tbese 
review proceedings to the e:~;tent not inconsistent with a state or federnl 
statute, a federal regulation. or a court decision which applies specifically 
to the Depattment The enumemtion of certain rights in these Rules may 
expnnd but shall nol be construed as limiting the same or similar provi­
sion of the Adtnin!Stralive Adjudication BIU of Rights; nor shall the enu­
meration of certain rigb!s In these Rules be construed as negating other 
statutory rights not stated. 

(b) Ex pane communications sllall be penuiued between the appointed 
Hearing Officer and the Director in accordance with Government Code 
section I I 430.80{b). 

(c) The presentation or submission of :my writlen communication by 
a Party or other interested Person during the course of a review proceed­
ing shall be governed by the requirements of Government Code 
§ ll440.60(b) and (c). 

(d) Unless otherwise indicated by express rererence within the body 
of one of these Rules, the provisions of Chapter 5 of Title 2. Division 3, 
Part I (commencing with section 11500') of the Government Code shall 
nor apply to th~'Se review proceedings. 
NOTE: Authority cited: Sections 55, 59. l742(b) and 1113.5, Lobor Code. Rerer­
cncc: Scctioos 110115.20. 11425.10 Ill seq.=md I 14~0.80(b), Go~oemmcnr Code; 
and St:ction 1742(b), Labor Code. 

HISTORY 
l. New section filed 1-15-2002; openl(ivc l'-15-2002 pursullll! to Govemmem 

Code section 11343.4 (Register 2002, No.3). 

Article 2. Assessment or Notice and 
Request for Review 

§ 17220. · Sarvi~e and Contents of Assessment or Notice of 
Withholding of Contract Payments. 

{a) An Assessment, a Notice of Withholding of Contmcl Payments. or 
a notice assessing penalties under Labor Code seclion 1776 shall be 
served on the contractor and subcontractor, if applicnble, by first class 
and certified mail pursuant to the requirements of Code of Civil Proce­
dure section 1013. A copy of the notice shall also be served by eenilied 
mail on nny bonding COmJllllly issuing a bond that secures the payment 
of the wages covered by the Assessment or Notice and to any Surely ori 
a bond, if the identities of such com~anies mknown or reasonably ascer­
talnnble. The identity of any Surety issuing a bond for the benefit of an 
Awarding Body as designated obligee. shall be deemed "known or rea­
sontlbly usa:rtallUlble," and the Surety shall be deemed to have received 
the notice required under this subpart if sent to lhe address appearing on 
the face of the bond .. 

(b) AD Assessment or Notice of Withholding of Contract Payments 
shall be in writing and shall include the following information: 

(l) a description of the nature of the violation and basis for the AssesS­
ment or Notice; and 

(2) the amount of w:age$, penalties. and forfeitures due, including a 
specification of amounts thllt have been or will be withheld from avail­
able contract payments, as well as all additional amounts thaUheEniorc­
ing Agency has determined are due. including the amount of any liqu.i­
daled damages that potentially may be awarded under Labor Cl;lde 
section 1742.1. 

(c) An Assessment or Notice of Withholding of Contract Payments 
shall also include tbe following information: 

(I) the name and address of the office 10 whom a Request for Review 
·may be sent: 

(2) information on the procedures for obtaining review of the Asses~ 
ment or Withholding of Contract Payments: 

(3) notice ·or the Opportunity to Request a SeuJement Meeting under 
Rule 21 (Section 17221] below; and 
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(4) the following statement which shall appear in bold or another type 
fll«l lha~ makes it stand out from the other lel>t: 

Failure by a contractor or subcontractor to submit a timely Re­
quest fllr Rev.lew wUJ result in a filial order which shall be bindb:Jg 
on tbe contractor and subconlnlctor, nnd which shall also be bind­
ing, with respect to theamountdUI; on a bonding company issuing 
a bond that 5eaJres the payment of wa~ and a $IU'I!ty oo a bond. 
Labor Code ~lion 1743. 

NoTE: Authoriry ciled: Scctiom 55. 59. 1742(b) and 1773.5. Labor Code. Refer­
~: Section l0l3, Code: of Ci~!l Procedunl: :md Seclions 1741, 1742. 1743, 
1711.6 and 1776, labor Code. 



HISTORY 
1. Nc•v aniclc 2 (S<'l:lions 17'..20-17229) and section filed I-IS-2002;f&Jenuive 

1-15-2002 pursuant 10 GoYemment Cooe section 11343 4 (Regktcr ~ No 3). . ~ - ~ . 

§ 17221. Opportunity for Early Settlement. 
(a) The Affected Contractor or Subcontmctor may. within 30days fol­

lowing the service or 1m Assessment or Notice of Withholding of Con­
tract Payments. request a meeting with the Enforcing Agency for the pur. 
pose of attempting to seltle the dispute regarding the Assessment or 
Nntice. 

(b) Upon receipt of a timely wriuen request for n seu.lement meeting, 
the Enforcing Agency shall afford the Affected Contrattor or Subcon­
tractor a re;u;onable opportunity 10 meet for such purpose. The settlement 
meeting may be held in pccion or by telephone and shall tnke plnce before 
expiration of the 60--<lny limit for filing a Request for Review under Rule 
22 {Section 17222]. 
. (c) Nothing ~erein shall preclude the Parties from meeting or attempt­
mg to settle a d1 spute after expiration of the time for making a request or 
after the filing of a Request for Review. 

{d) Nei !her the making or pendency of a request for a settlement meet­
ing, nor the factlbnt the Parties have met or M\'e fniled or refused to meet 
as requin.'d by this Rule shall serve to extend the time for filing a Request 
for Review under Rule 22 [Section 172221 below. 

(e) No evidence of anything said or any admission made for the pur· 
pose of, in the eoorse of, or pursuant to, such a settlement meetine shall 
be admissible or subject to discovery in any administrative or civU pro­
ceeding. No writing prepared for the purpose of, in the course of, or pur­
~uam to. such a settlement meeting, other than a final settlemem agree­
ment, shall be admissible or subject to discovery in any administrillive or 
civil proceeding. 
Nore Au!"ori•y ciwd: Section5 SS, 59. 1742(b) and 1713.5. Labor Codo. Refer­
ence: Sel:llons 1742, 1742.1 and 1711.6. LnborCode. 

HISTORY . 
I. New st:aion filed 1-15-2002; opclllli,.., 1-IS-2002 pul'!'uantto Gcwemmelll 

Co® section 11343.4 (Rejlister2002. No.3). 

§ 17222. Filing of Request for Review. 
{a) Any Request for Review of an Assessment or of a Notice of With­

holding of Conlract Wages shall be ~mnsmiued in writing to the Enforc­
ing Agency within 60 days after service of the Assessment or Notice. 
Failure to request review within 60 days shall result in the Assessment 
or the Withholding of Conll'liCI Wages becoming final and not subject to 
further review under these Rules. 

(b) A Request for Review shall be transmined to the office of the En­
forcing Agency de~ignaied on the Assessment or Notice of Withholding 
of Conlrl!ct Paymeo!$ from which review is sought. 

(c) A Request for Review shall be deemed filed on Ehe date of mailing, 
as determined by tbe U.S. Postal Service postmark date on the envelope 
or the ovemigbtcarrier's receipt in aa:ord.ance with Rule 03(b) {Section 
1 7:!03(b)] above. or on the date or receipt by the designated office of the 
Enforcing Agency, whichever is earlier. 

(d) An ndditiooal courtesy copy of the Request for Review may be 
served on the Department by mailing lo the address specified in Rule 23 
{Section 17223) below at any time on or afler the filing-of !he Requt.l$1 for 
Review with the Enforcing Agency. The service of a courtesy oopy on 
the Department shalltJOI be effective for invoking the Director's review 
authority under labor Code section 1742; however, it may detennine the 
lime within which the hearing s.b:lll be commenced under Rule 4l{n) 
(Section 1724l(a)J below. 

(e) A Request for Review either sb.all clearly identify the Assessment 
or Notice from which review is sougbt, including the date of the Assess­
ment or Notice. orit shall include a copy of the Assessmeat oc Notice as 
an attachment. A Request for Review shall also set forth the basis upon 
which the Assessment or Notice is being contested A Request for Re­
view shall be liberally COilstrued in favor ofits sufficiency; however, the 
Hearing Officer may require the Party seeking review to provide a further 
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specification of the issues or claims being comested and a specilicalion 
of the basis for contesting those mailers. 
NoTE: Authotitycilcd: Seclions 55. 59, 1742(1>) and I TI3.$; Labor Code. Refer· 
enec: Set;tions 1742 and 177l.6(o), Lllbor Cmlc. 

HISTORY 
I. New section flied l-15-2002: operative 1-1:5-2002 pummnlto Go•emment 

Code section I J343.J (Regisror ::!002, No. 3). 

§ 17223. Transmittal of Request for Review to Department. 
Within lell (I 0) days followings its receipt ol' a Request for Revit.!W, 

the_Enforcing Agency shall transmit to the Offi<:e of the Director- Legal 
Umt, the Request for Review ahd copies of the Assessment or Notice of 
Withholding of Contract Wages, any Audit Summazy !hat accompanied 
the Assessment or Notice, and a Proof of Service or 01hcr document 
showing the name and address of any bonding company or Surety en­
lltled 10 nolke under Rule 20(a) (Section l7220(a)} above. 'file Enforc­
ing Agency shall L11l11Smit these items to the follO\ving address. 

DllPARTME~'l' 01' INPIISnW\t.llELII TJONS 
Ofl'lCE 01' TilE DIRECTOR • l.llGAL UNIT 
ATl'E'o'TIO!'<: LEAD HEARING OA'lr,:Elt 
1'.0. BOX <10611! 
SAN FII.\NC/SCO. Cll 9-114~-0WJ 

NorE: Au~hority cited: Sections 55, 59, 1742(b) and I n3.S, Labor Code. Refer· 
omce: Secuons 1?42(a) and 1771.6(a). Lober Cod~. 

• HISTORY 
l. New sect~on filed 1-15--2002: operativ.: 1-15-2002 purouantto Government 

Code secuon 11343.4 (Register 200!, No.3). 

§ 17224. Disclosure of Evidence. · 
(a) Within ten ( 10) days following iU; receipt of a Request for Re\•iew, 

the Enforcmg Agency shall also notify the Affected Contractor or Sub­
contractor of its opportunity and the procedures for reviewing evidence 
to be utilized by the Enforcing Agency at the hearing on the Request for 
Review. 

(b) An Enforcing Agency shall be deemed to have provided !he oppor­
tunity to review evidence required by this Rule if it (I) gives the Affected 
Contractor or Subeontraetor lbe option, ;n ihe Affected Contmctor or 
Subcontractor's own expense. to either (A) obtain copies of all such evi· 
dence through a commercial copying ~ervice or (B) inspect and copy 
such evideitce at the office of the Enforctng Agency during normal busi­
ness hours; or if (2) the Enforcing Agency at its own expense forwards 
copies of all such evidence to the Affected Contractor or Subcontractor. 

(c) The evidence required to be provided under this Rule shall include 
the identity of witnesses whose testimony the Enforcing Agency intends 
to present. either in person at the hearing or by declaration or affidavit. 
This provision shall not be construed ns requiring the Enforcing Agency 
to prepare or provide any separate listing of witnesses whose identities 
are disclosed within the written materials made available under subpart 
(a). 

(d) The Enforcing Agency shall make evidence available for review. 
as specified in subpans (a)thmugh (c) within20daysofits receipt of the 
Request for Review; pi'OI'idttd tl:at, this deadline may be extended by 
wriuen request or agreement of the Affected Contmctor or Subcontrac­
tor. The Enforcing Agency's failure to make evidence available for re­
view as required by Labor Cccle section 1742(b) and this Rule. shall pre· 
elude the Enforcing Agency from introducing such evidence In 
proceedings before the Hearing Officer or the Director. 

(e) This Rule lihall n01 preclude the Enforcing Agency from relying 
upon or presenting any evidcnce first obtained al'!er the initial disclosure 
of evidence under subpans (a) through (d), provided that. such evidence 
is promptly disclosed to the Affected Contractor or Subcontractor. This 
Rule also shall not preclude the Enforcing Agency from presenting pre­
viously undisdosed evidence 10 rebut new or collaleral ~aims raisee by 
~mother Party in the proceeding. 
NoTE: Authoti1y cited: Seaions 55. 59, I742(b) and lnJ~. i..;lbor Code. Refer­
ence: Sectic:ms 1742{b) and 1771.6, Labor Code. 

HISTOilY 
I. New :;cctilln filed 1-IS-200:C opel'llli•c 1-15-2002 pursuan110 Government 

Code section 11343.4 (Register 2002. No.3). 



§ 17225. Withdrawal of Request for Review; 
Reinstatement. 

(a} An Affected Contrru:toror Subcontractor may withdraw a Request 
for Review by written notification at any time before a decision is issued 
or by oral motion on tbe heating record. The Hearing Officer may graDL 
such withdrawal by letter, order or decision served on the Pilrlies. 

(b) For good cause. a Request for Review so dismissed may be rein­
st;lted by the Hearing Officer or the Director upon a showing tllat the 
"'itbdmwal resulr.cd from misinformlllion given by the Enforeing 
Agency or otherwise from fraud or coercion. A motion for reinstatement 
must be flied within 60 days of service of the leucr, order or decision 
granting wit.hdrnwal o!!he Requ~st for Re1'iew or. in the e1•ent of fraud 
which could not have been suspected or discovered wilh the exercise of 
reasonable dilisence. within 60 days of disco~·ery of such fraud. The mo­
tion shall be accompanied by a declaration containing a statement !hat 
any facts !herein are based upon lhe personal knowledge of the declarant. 

{c) Notwithstanding any application or showing m;~de under subpart 
(b) of this Rule,ncitherthe Hearing Officer nor the Director may reinstate 
any Request for Review where the underlying Assessment or Wilhhold­
ing of Contmct Payments has become final and entered as a court judg· 
mcnt. 
NOTE: All!borily cited: S~iQns 55, S?. 1742(b) i1Dd ln3.S, Labor Code. Refer­
ence: S4:ell011s 1742 and Inl.6, LalmrCode. 

H!STORY 
L New s~ion filed 1-15--2002; <>pemtive 1-1:5-2002 plltsllilll! to Government 

Code section 11343.4 (RcJ>isrcr ::!.002, No.3). 

§ 17226. Dismissal or Amendment of Assessment or of 
Notice of Withholding of Contract Payments. 

(a) Upon motion to the nppoioled Hearing Officer, an Enforcing 
Agency may dismiss or nmend an Assessment or Notice of Withholding 
of Contract Payments as follows: 

(I) An Asse$sment or Naucce of Withholding may be dismissed or 
amended to eliminllle or reduce all or part of any claim for wages, dam­
ages. or penalties that has been satisfied or that is not warranr.cd under the 
facts and cireumsumces of the case or to confonn tOM order of the Hear· 
ing Officer or the Director. 

(2) An Assessment or Notice of Withholding may be am~nded IO clim· 
inate a claim for penalties as to the affected contractor upon a determinn­
lion that. the nf!ected colll!'aCtor is not liable for same under ei lher Labor 
Code sectioo 1775(b) [subcontractor's failure to pay prevailing rate] or 
Labor Code section 1776 (g) [failure to comply with request for certified 
payroU records]. 

· (3) For good cause, an Assessment or Notice of Wilhholding of Con· 
tract Payments may be amended to revise or increase any claim for 
wages, damages. or penalties based upon a recomputation or the discov­
ery of new evidence subsequent to the issuance of the original Assess· 
ment or Notice. - · 

(b) The Heuring Officer sluill grant any motion to dismiss or amend an 
Assessment or Notice of Withholding downward under subparts (a)(!) 
or (a)(2) absent a showing that such dismissal or amendment will result 
in lhe forfeirure of substantial substantive rights of another Party to the 
proceeding. The Hewing Officer may grant a motlon to amend an As· 
sessment or Notice of Withholding upward under subpart (a)(3) uDder 
such terms as are just. including where appropriate the e~tension of an 
additional opportunity for early senlement under Rule 21 [Section 
!7221 ). Unless the Hearing Officer determines otherwise, an amended 
A&sessment or Notice of Withholding shall be deemed fully conlroverted 
without need for filing an additional or amended Request for Review. 
Nom Allthority cited; Section~ 5.5. 59, 1742tb) and 1773 .S. Labor Code. Refer· 
enre:Sections 1142.1171.6,177S(b)a!ld 1776(g),LaborCodil. 

HtSTOI!Y 
I. New section nlcd 1-1.5-2002; opcl3livc I-15-2002 pursllallt to Government 

Cod£ section 11343.4 (Register 21l02, No. 3). 

§ 17227. Early Disposition of Untimely Assessment, 
Withholding, or Request for Review. 

(a) Upon lhe application of any Party or upon his or her own motion, 
tbe appointed Hearing Officer may is$ue an Order to Show Cause why 
an Assessment. a Withholding of Contracl Payments. or a Request for 
Review should not be dismissed as untimely under tbe relevant stnune. 

(b) An Order to Show Cause issued under subpart (a) of this Rule shall 
be served on nil Parties wllo have appeared or been served with any prior 
notice in the mauer and shall pro\•ide tbc Parties with at leas! 10 days to 
respond in writing to the Order to Show Cause and an additional5 days 
following the service of such responses 10 reply to any submission by W\Y 
other Party. Evidence submitted in support or opposition to an Order to 
Sllow Cause shall be by affidavit ordedaration under penalty of peljury. 
There shall be no oral hearing on an Order to Show Cause issued under 
!his Rule unless requested by a Party or by lhe Hearing Officer. 

(c) After the time for submitting responses and replies to the Order to 
ShowCau~ehas pllSSed or aflertheilr:ll bearing, if any, the Hearing Offi­
cer may do one of the following: (I) recommend lhnt the Direaor issue 
a decision seuing aside the Assessment or Withholding of Conll'net Pay­
men!$ or dismissing the Requesl for Review as untimely under the stat­
ute; (2) fmd the Assessment, Witbholding, or Request for Review timely 
and direa !haL the matter proceed to hearing on the merits; or(3} reserve 
the timeliness issue for further coM!deralion and determination in con­
nection with the hearing on the merit!~. 

{d) A decision by lhe Director which sets asides an Assessment or 
Wilhltolding of Contract Payments or which dismisses a Request for Re­
view as untimely shall be subject to reconsideration and to judicial re­
view 'in the same manner as any otbet Final Order or Decision of the Di­
rector. A determination by the Hearing Officer that the Assessment. 
Withholding, or Re~uest for Review was limely or that the timeliness is­
sue should be reserved for runlter consideration and determination in 
connection \Wth the hearing on the merits sl!aliiiOt be subject 10 appeal 
or review except as part or any reconsideration or appeal from the Deci· 
sion of the Director made after the hearing on the merits. 
NOTE: Authority cited: Sccrioos 55, 59, 174:2(b) <ll!d 1773.5,LaborCode. Rekr­
encie!Se(:lions 1741, 114:!,1771.Sillld !711.6,LaborCodc. 

HisTORY 
I. Ne•v section filed 1-15-2002; opemtivc 1-15-2002 pUJ1;Willllo0ol'eni01CDI 

Code section !1343.4 {Register 2002, No. 3). 

§ 17228. Finality of Assessment or of Withholding of 
Contract Payments When No Timely Request 
for Review is Filed; Authority of Awarding 
Body to Disburse Withheld Funds. 

(a) Upon tbe failure of an Affected Contmctoror Subconlr.ICiorto me 
a timely Request for Review under Labor Code secriool742(a) and Rule 
22(a) [Section 17222(a)] above, the Assessment or Notice of Withhold­
ing of Contract Paymenllisba!l becomea"Jinal order" as to the Affected 
Contractor or Subcontractor that the Labor Commissioner may certify 
and file with the Sllperior court in accordance with Labor Code section 
1um · 

(b) Where an Assessment or Notice of Withholding of Con£raCt Pay­
meniS bas become final as to at least one but not as 1oevery Affected Con­
tractor or Subcontractor. the Awarding; Body shrill continue to withhold 
and relain the amounts required to sausry any wages and penalties at 
stake in a review proceeding initiated by any other Affected Contractor 
or Subcontractor untillhere is a final order in that proceeding that is no 
longer subject to judicial review. 
Nom: Aulbority cited: Section$ 53, 59. 1742{b) and 1773.S,LllborCodc. Rerer­
cna:: Sections 1727, 1142 and 1771.6, Labor Code. 

HISTORY 
I. New section liled 1-1.5-2002: opetative l-15-2002 pursuam to Government 

Code SI!C!ion 11343.4 (Rc~er ~002. No.3). 
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§ 17229. Finality of Notice of Withholding of Contract 
Payments; Authority of Awarding Body to 
Recover Additional Funds. 

Wbere <1 Notice ofWithholding ofContrnct PaymentS seeks to recover 
wages. penalties. or dnmages in excess of the amounts withheld from 
available contract payments (see Rule 20(b)(2) (Section 17220(b)(2)] 
above), an Awarding Body may recover any e~tcess amounts that become 
or remain due when the Notice of Withholding of Contract Payments has 
. become final under Labor Code section 1771.6. To recover the e~tcess 
amounts. the Awarding Body shalltransmiuo the labtJr Commi~sioner 
the Notice together with any decision of the Director or court that has be­
come final and not subject to further review. The Labor Commissioner 
in tum shall certify and me the fin;!) order wilh the superior court in ac­
cordance with Labor Code section l742(d). 
NOTE: Authority tiled: Sec lions 55, 59, l742(b) and li73.S, Lflb~t Code. ltcfer­
encc: Sections 1742{d) and !771.6. LaborCodo. 

HtSTOR.Y 
I. New section filed 1-1.5-2002: opera1ive 1-IS-2002 pursuant 10 Oovernmcnl 

Code section 11343,4 (Register 2002, No.3). 

Article 3. Prehearing Procedures 

!! 17230. Scheduling of Hearing; Continuances and Tolling. 
(a} The appointed Hearing Officer shall establish the place aDd time 

of the bearing on the merits, giving due consideration to the needs of all 
Parties and the statutory .time limits for hearing and deciding the maner. 
Parties are encouf;lged to communicate scheduling needs to the Hearing 
Officer and all other Parties at the earliest opportunity.ll shall not be a 
violation of Rule 07 [Section 17207)'s prohibition on e)( parte commu. 
nications for the Hearing Officer or his or ller designee to communicate 
with Panies individunlly for purposes of clearing doles and times and 
proposing locations for tbe bearing. The Hearing Officer may also con­
duct a preheating conference by telephone. or any other expeditious 
means for purposes of esmbllshing the time and place of the hearing. 

(b) Once a bearing date is set. a request for a continuance that is not 
joined in by all other Parties or tlull is for more than 30 days will not be 
granted absent a showing or Cl(traOn:linary circumstances, gi'lli.ng due re­
gard to the potential prejudice to other Parties in the case and other Per­
. sons affected by tbe matter under review. Absent an enrareeable waiver 
(see subpan (d) below), no continuance will be granted nor any proceed­
ing otherwi~e delayed if doing so is likely to prevent the Hearing Officer 
from commencing the hearing on the matter within the statutory time lim.. 
it. 

(c) A request for a contin~.~Mte that is for 30 days or less and is joined 
by all Parties shall be granted upon a showing of good .cause. Notwith-

. standing subpart (b) above, a unilateral request for a continuance m<~de 
by the Party who filed the Request for Review shall be :!Ta!Jled upon a 
showing of good cause if the new date for commeucing the hearing is no 
more than ISO days after the date of service of the Assessment or NOtice 
of W!tllholding or Contract Payments. 

(d) If a Party makes or joins in any request that would delay or other­
wise extend the time f'or hearing or deciding a review proceeding beyond 
any prescribed time limit, such request shall also be deemed a wniver by 
that Party of that time limit 

(e) The time limits for hciaring and deciding a review proce~ding shall 
also be deemed tolled (I) when proceedings are suspended to seek judi­
cial enforcement of a silbpoenn or other order to compellhe attendance. 
teslimony. or production of evidence by a necessaxy witness; (2) when 
the proceedings are stayed or enjoined by any coun order; (3) between 
the time !hat a proceeding is dismissed and then ordered reinstated under 
Rule 25 [Section 17225] above; ( 4) upon the order ofa court reinstating 
or requiring rehearing of the merits of a proceeding; or(5) during the pen­
dency of any other cause beyond the Director's direct control (including 
but not limited to natural disasters. tcmponuy Ullilvailability of a suitable 
hearing facility, or absence of budget authority) !hat prevents the Direc-

tor or any appointed Hearing Oflicer from carrying out his or her respon­
sibilities under these Rules. 
N 01'1!: Authority cilcd: Sectioos ;SS, 59, l742(b) :uHI1773.S, Lnbor Code. Refer· 
ente: See1ion !142(bJ. Labor Code. 

HISTORY 
I. New anicle 3 (~cliO<l~ 1123!.1-17:!371 wtd sccllon filed 1-1 5-200l: opcr.uivc 

1-15-2002 pursuant lo Onvemmenr Cod• section 11343.4 (R~gister 2002; No. 
3). 

§ 17231. Prehearing Conference . 
(a) Upon the applkation of any Puny or upon bis or her own motion, 

the appointed Hearing Officer rnay conduct a preheating conference for 
any purpose that mny expedite or assist the preparntion of the mauer for 
bearing orthedisposilion of the Request for Review, Theprehearing con· 
ference may be cooducted by telephone or other means that isconvenient 
to the Hearing Officer and the Parties. 

(b) The Hearing Officer shall provioo reasonable advance notice of 
any prebearing conference conducted pursuant to lhls Rule. The Notice 
sbnll advise the Parties of lhe matters which the Hearing Officer intends 
to cover in the pre bearing confenmce. but the failure of the Notice to enu­
merate some matter shall not preclude ils discussion or consideration at 
the COilference. 

(c) With or without a preheating conference, the Hearing Officer may 
issue such procedural Orders as are appropriate for !he submission of evi­
dence or briefs and conduct orthehearing. consistent with the substantial 
rights .of the affected Parties. 
Non:: Authorily cited; Secli0<1s 55, 59. I 74~(b) :md. 17?3.5. Labor Cod!:. Refer· 
cnce: Scaion ll3li.S, Government Coclc:and Section I742(b),LaborCodc. 

HISTORY 
L New seaion filed 1-15-2002: llptl'lltive 1-IS-1002 put>uant til Government 

Code section lll43.4 (Regisn.'l" 2002. No. 3). 

§ 17232. Consolidation and Severanoe. 
{a) The Hearing Officer may consolidate for hearing and decision any 

number of proceedings where the facts and circumstances are similar and 
consolidation will result in conservation of lime and expense. Where the 
Hearing Officer proposes to consolidate proceedings on his or her own 
motion, tbc Pmties shall be given reasonable notice and ao opportunity 
to object befon: co~olid:llion is ordered. 

{b) The Hearing Officer may sever consolidated proceedings for good 
cause. 
NOTE: AuthoritY tiled: Sections 55. 59. 1742(bJ ;md 17735. Labor Code. Refer· 
t:JN:c: Section l 1501.3, Government Code; and Section 1742(b), Labor Code . 

HJstOI!.V 
I. New sec1ion llled 1-15-...">002; operntive 1-lS-2002 pursualll to Govemmenl 

Code seclion 11343.4 (Re~ :Wol. No • .3}. 

§ 17233. Pre hearing Motions; Cut Off Date. . 
(a) Any motion made in advance of the hearing on the merits, any op­

position tilere!o, and any funher reply shall be in writing and directed to 
the appointed Hearing Offteer. No pnrticular fonnat sball be required; 
however. the foUowing information shall appear prominently on the first 
page; (l) tile case name (i.e., ruunes of the Parties); (2) any a.ssigtled C<t$e 
number. (3) tile name of the Hearing Officer to whom the paper is being 
submilled: (4) the identity of the Party submitting the paper; ()) the na­
rure of the reUef sOilght; and (6} the scheduled date, if any, forlhe hearing 
on the merits of the Request for Review. The motion shall also include 
a Proof of Service, as defined in Rule I 0 [Section 1 7210) above, showing 
that copies have been served on all other Parties to the proceeding. 

{b) Prebearing motiOtU shall be served and flied no later than 20 dnys 
prior to the~ng on the merits oftbe Request for Review. Any opposi· 
tion shall be served and filed no later than 10 days after service of the mo­
tion or at least 7 day$ priono the hearing on the merits. whlcllllveds earli­
er. The Hearing Officer may in his or her discrelion decide the motion in 
writing in adwnce of the hearing on the merits or reserve the matter for 
funher consideration lind determination at the hearing on the meritS. 

(c) 'l1len: shall be oo rightro a separate oral bearing on any prehearing 
motion, Cl(ccpt in those instances in which an oral hearing has been spe­
cially requested by a Party or the Hearing OffiCer 01rd in which the en­
forcement or forfeiture of a fundamental right is at stak1l. When the Hear-
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ing Officer determincs that sucb an oral hearing is necessary or 
appropriate. it may be conducted by telephone Or other manner that is 
cnnveniem to the Panies. 

(d) With the exception or timeliness challen!l)s under Rule 27 [Section 
17217]. prebearing motions which seek to dispose of a Request for Re­
\'iew or any related claim or defense ll1'C disfavored ond ordinarily will 
nm be considemd prior to the hearing on the merits. 
Nore Au!hority cited: Sections 55. 59, 1742(bl and I 173.5, l.obor Code. Rcfcr­
enc~: Secti<>n J742(bl. L:JborCodo. 

HISTORY 
1. New section lilod 1-15-2002; opemti1·e 1-15,..2002 pursua~~t to Go~'<-'rllllllmr 

Code section 11343.4 (Reglster2002. Nn. 3). 

§ 17234. Evidence by Affidavit or Declaration. 
(a) Atnny lime 20 or more days priorto eommencemeru of 11 bearing. 

n Parry may serve upon all other Parties a copy of any affidavit ordeclara­
tion whlcb ibe proponent proposes to lnEroduce in evidence, together 
with a notice as provided in subpart (b). Unless another Party, wilhin 10 
days after.service 00 such nDtice, delivers to the proponenl a request to 
cross-examine the affiant or declarant, the right to cross-examine such 
affiant or declarant is waived and the affidavit or de<:lamtiQII, if 
introduced in evidence. shall be given the same effect as if the affiant or 
declarant had testified in person. If an opportunity t.o cross-exmnine an 
affiant or declarant is not afforded after request therefor is made as herein 
provided. the affidavit or declnmtion may be introduced in evidence. but 
shall be given ooly the same eiTect as mher hearsay evidence. 

(b) The nmicereferred to in subpDtt (a) shall be substantially in the fol­
lowing form with the appropriate information inserted in the places en­
dosed by brackets: 

"The accompanying affidavit or declaration of [name of affiant or de· 
clarant) will be introduced as evidence at the hearing in [title and other 
information identifying the proceeding). [Name of affiant or declarant} 
will not be called to !citify Drally, imd you will nm be entitled to question 
the affiaru or decJ.aranl unless you notify [name of the proponent. Repre­
sentative. agent orauomey] at [address] that you wish to cross-examine 
the affiant or dcdar:un. Your request must be mailed or delivered to 
[name or proponmt, Representative, agetJI or auorneyJ on or before 
[specify dote at/east 10 days after anticipated date of service of this no­
tice on the other Parties]." 

(c) If a limely request is made to cri>Ss-examine an affJalll or declarant 
under this Rule, the burden of producing that witness at the hearing shall 
be upon the proponent Qf the witness. If the proponent fails lo produce 
the wimess.lhe affidavit or declaration may be introduced in evidence. 
but shnll be given only the same effect as other hearsay evidence under 
Rule 44 [Section I n44]. 
NOTE: Aulhority cited: Sections 5.S, 59. 1742(b) and 1773.5, Labor Cnde. Refer· 
en~e; Rule 1613. CDlifornia Rules ofCowt; Section 11514. Go\'Cmmem Code; 
and Section 1742(b}, Labor Code. 

H!SlORY 
1. New seelion filed 1-l.S-~oo:!; opemtive 1-!S-2002 putSUMt to G(lvemment 

Code section 11343.4 (Register 2002. No.3). 

§ 17235. Subpoena and Subpoena Duces Tecum. 
(a) Subpoenas and subpoenas duces tecum may be i5.5Ued for allen· 

dance at a bearing and for the prodm:tion of documen!S at any n:asonable 
lime and plnce or at a hearing. 

(b) Subpoell!lS and subpoenas duces tecum shW.I be issued by the Hear­
ing Officer at the request of a Party. or by the auorney of record for a 
Pliny, in accord:lnce with sections 1985 to 1985.6, inclusive, of the Code 
of Civil Procedure. The burden of serving a subpoena tbat bas been is· 
sued by the Hearing Officer shall be upon the Party who requested the 
subpoena 

{c) Service of subpoenas and subpoenas duces tecum, objections 
thereto, nnd mileage and wilness fees shall b~ governed by the provisions 
of Government Code sections I 1450.20 tbtougb 11450.40. 

{d) Subpoenas ood subpcell!lS duces tecum sh!ill be enforceable 
through the Conrempt and Moneta~)' Sanctions provision set forth in 
Rule 47 [Sec lion 17247} below. A Party aggrieved by the failure or refus-

aJ of any wimess to obey a subpoena or subpoena dm:es 1ecum shall have 
the burden of showing to the satisfac1ion of the Hearing Officer th<lt the 
subpoena Dr subpoena duces tecum W:JS properly issued and served and 
that the testimony or evidence sDugbt was necessary to prove or disp.-ove 
a significant claim or defense in the proceeding. 
NOTE.: Ambority circd: Sections 55, 59, 174:!(b) and l713.S, l.nborCodc. Refer· 
e11ce.: Sel:!ions 198~1988. Code of Civil Pro~dure: SllC!ioo 1563, Evidence 
Code; Soctiom ll450.:!G-! 1~55.30, Gavcmment Code; aocl Sectloo 1742(b),La· 
borCodc. 

HlSToRY 
J, New se.;tion filed l-15-;!002; Of.cr;uive l-15-2002 pursuant to G~-cmllll:nt 

Code ~I!Ction t 1343.4 (Regisler 200t No. 3J. 

§ 17236. Written Notice to Party in Lieu of Subpoena. 
(a) In the case of the production of a P~~tty of record in !.be procee(l!ng 

or of a Person for whose benefit a proceeding Is prosecuted or defended. 
the service of a subpoena upon any such witness is not required if written 
nDLice requesting the witness to attend, with the time and place of the 
hearing. is served on the auomey Df the Pnrty or Person. For purposes of 
this Rule. a Pany of record in the proceeding or Person for whose benefit 
a proceeding is prosecuted or defended inciudes an officer, director, or 
managing agent of any such Pmy Dr Person. 

(b) Service ofwriuen notice to attend under this Rule shall be made in 
the same manner and subject to the same conditions provided in section 
1987 oftheCode of Civil Procedure for service of wriuennotlce to attend 
in a civil action or proceeding. 

(c) The Hearing Officer shall have authority under Rule 47 [Section 
17247J below to sanction a Party woo fails or refuses to comply wilh a 
wriuen notice to attend that meets the requirements of this Rule and has 
been timely served in accordance with section 1987 of the Code or Ci\i'il 
Procedure. However, the Hearing Officer may nm initiate contempt pro­
ceedings against the witness for fniling to appear based solely on non­
compliance with a written notice to attend served on the Party's attorney. 
A Party seeking sanctions for another Party's failure or refusal to comply 
with a written nolice to attend shall have tbe burden ofsllowingtothe sat­
isfaction of the Hearing Officer that the written notice to attend was prop­
erly issued and timely served and that the testimony or evidence sought 
was necessary to prDYe oc disprDve a significant claim or defense in the 
proc~g. . 
N()'f):: Aulhority circd: Scclioild5, 59. !741(b) and 1773.5, Labor Code. Refer­
ence: Section 1'>87. Cede of Civil Procedure; Sections ll450.50-114:i5.30. Oov· 
emmem Code; and Section 1742(b), Labor Code. 

HISTORY 
1. New secrion flleu 1-15-1002.~ operatlve 1-15-2002 Jlllmlalll to Government 

Code section 11343.4 {Register 2002. No. 3). 

§ 17237. Depo.sitlons and Other Discovery. 
(a) There shall be no right to lake oral depositioos or obl.ain any other 

form of discovery that is not expressly aulhorized under lhese Rules. 
(b) Om! depositions may be conducted only by stipulation of all Par· 

ties to the prol:eedings or by order of the appointed Hearing Officer upon 
a showing of substantial good C3Wle. Oral depositions will be permitted 
only for purposes of obtaining the tostimony of witnesses who are likely 
robe unavailable to testiry at tbe hearing. 

(c) Nothing in this Rule shall prechu:Je the usc of deposition testimony 
or other evidence obtained in separate proceedings. if such evidence is 
otherwise relev:ml and admissible. 
NoTE: Authority ~itcd; Sections 55. 59. 1742(b) and 1773.5. Labor Code Refer· 
encc:SectinJtl987, Code of Civil Procedun:: Sections ll4:S0.50-Il455.30.Gov· 
cmmcnt Code; and Seclion 1742(b), Labor Code. 

HISTORY 
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I. New $CCtion filed 1-15-2002; operative 1-15-:WOO. pursuant to Govemmenr 
COlli: se<:lion 11343.4 (Regisu:r :2002. No. 3}. 

Article 4. Hearings 

§ 17240. Notice of Appointment of Hearing Officer; 
Objections. 

(a) Notice of the Appointment of a Hearing Officer under Rule 04 
(Section 17204} above shall be provided to the Parties 115 soon as practi· 



cable and nolaterthan \\'ben lhe maner is nOiiced for t1 preheating confer· 
ence or hearing, 

(b) The Dinxtor nmy appoim a different Hearing Officer to conduct 
and he:ll' the review ot to conduct and dispose of any preliminary or pro­
cedilrnl mauer in a given cnse. 

(c) A Partywisbingtoobjectto the appointment of a panicularHearing 
Officer, including for any one or more of the grounds specified in sec­
tions ll42:'i.30and 11425.40oftheGovemment Code or section !742(b) 
of the Labor Code. shall within 10 days after re(:Civing notice of the ap­
pointment and no t;uer than the start of :my hearing on tbe merits, ,,.Jiiclt­
el'CT i$ earlit!r, me II motion to di$qualify me appointed Hewing Officer 
togelber with a supporting affid:ivit or declarati011. The motion shall be 
filed with the CbiefCoumel of !be O(fice oftbe Director at the address 
indicated in Rule 23 [Section 1722)] above. Nonvithstanding the forego­
ing time limils. if a Party subsequently discovers facts constituting 
grounds forthedisqualification of the appointed Hearing Officer, includ­
Ing but not limited to that the Hearing Officer bas received a prohibited 
e,; parte communication in the pending case, lhe motion shall be filed as 
soon as practicable nf!er the faciS constituting grounds for disqualifica­
tion are discovered. 

(d) Upon receipt ofll motion to disqualify !he appointed Hearing Offi­
cer. the Director may: (I) comider and decide the motion or appoint 
another Hearing Officer to consider and decide the motion, in which cnse 
lhe chllllenged Hearing Officer shall fmt be given an opportunity 10 re­
spond to lhe motion. but no proceedings shall be conducted by the chal· 
Ienged Hearing Oflicer until the motion is determined; or (2) appoint 
another Hellring Officer to bear the Request for Review, in whlch cnse 
the motion shall be deemed moot 
NOTE: Authority ciled: Scctioos55, 59, 1742(b)JUid t773.S, Lobor Code. Refer­
ence: Sections 170.3(c)(l). Code of C\Yil Procedure: Sections 11425.30 and 
11425.40, Government Code; and Section 1742(b), UlbOfCode. 

H!S10RY 
I. New unlcle 4 {sections 17240-17249} and section filed l-15-2002; operative 

1-1 :S-2002 pursuant to Government Code section 11343.4 (Rq:lster 1002. No. 
3). 

§ 17241. Time and Place of Hearing. 
(a) A hearing on lhe merits of a timely Request for Review shall be 

commenced within !10 days after lhe date it is received by the Office of 
the Director. The hearing shall be conducted at a suilllble location within 
the county where the appoinred Hearing Officerrnaimains his or her reg­
ular office, unless lhe hearing is moved to a different county in accor­
dmlce with subpart (b) below. 

(b) Upon the agreement oftbe Parties orupoo a showing of good cause 
by either lhe Party who filed the Request for Review or the Enforcing 
Agency, the hearing shall be conducted Dt a suitable locatien within ei­
ther ( l) the county where a majority of the subject public works employ• 
meot was performed, or (2) any other county that Is proximate to or con­
venieot for the Parties lllld necessary witnesses. 

(c) A suitable location under this section means one that is open and 
accessible to members of !be public and which includes appropriate faci­
lities for the recording ofteslimony. Any facility that is regulilfly used by 
any state agency or by the Awarding Body for public hearings and that 
will reasonably accommodate the anticipated number of Parties and wit­
nesses involved in the proceeding, is presumed suimble in the absenl:e of 
a contrary showing. Parties seeking to change the location of a hearing 
under sub pan (b) shall make rcasoooble effons to identify, agree upon, 
and arrange for lhe availabilicy of a suitable location within a county spe· 
cified in subpwt {b}(l) or (bX2}. 
NOTE: Authority eited: Sections 55. 59. 1742(b) and 1 ms. Labor Code. Refer. 
coor. Sectioo ll42S.2tl. GoYel'lllllenl Code; illld Section 1742{b), Labor Co~ 

HISTORY 
1. New section flied 1-IS-2002; onet:lliYe 1-1.5-2001 pun.Uillltlo <lollelllll1l!llt 

Code section 11343.4 (Register 1002. No. 3). 

§ 17242. Open Hearing; Confidential Evidence and 
Proceedings; and ExclUSion of Witnesses. 

(a) Subject to the qualifications set forth below.lhe hearing shall be 
open to the public. [fall or plllt of lhe beilfing is conducted by telephone, 

television. or other electronic means. the Hearing Officer sball conduct 
the bearing from a location where members of the public may be physi­
cally present, and members of the public shall also ha\'C a n:asonable 
right or ru:ces5 to the bcll.ring record undany transcript.ofthe proceedings. 

(b) Notwithstnnding dle provisions of subpart (a}, the Hearing Officer 
may order closure of a hearing ot make other protectlve orders to the ex­
tent necess:ll'y to: (I) preserve the confidentiality of information that is 
privileged. confidential, or otherwise protected by law; (2) ensure a lhlr 
hearing in the drcurnsmnces of the particular case; or (3) protect a minor 
wimess or a witness wilb a devclopmemal distlbillty from intimidation 
or other harm, laking into nccount the rights of all persons. 

(c) Upon mution of any Party or upon his or her own motion, the Hear. 
ing Officer may el\clude from the hearing room any witnesses not at the 
lime under examination. However, a Party 10 the proceeding and the 
Party's Representative shall not be excluded. 

(d) This section does not apply to any preheating or senlement confer­
ence. 
NDTf: Aulharity cited: Secti011s 55. 59,1742(b}lllld ln3.5, Labor Code. Refer­
ence: Section TI7.Evidence Code, Se<:ti01111425.20, Government Code, lllld Set· 
lion 1741(b). Labor Code. 

HISTORY 
I. New <ecrlon filed L-15-2002: operative 1-IS-2002 pursll:lnt to Govemnuu 

Code section 11343.4 (Register 2{)02, No. 3). 

§ 17243. Conduct of Hearir1g. 
(a)Tesr.imony shall be taken only on oath or affirma!ion under penalty 

of petjury. 
(b) Every Party shall have the right to call and examine witnesses: to 

inU'Oduceexhiblts; 10 question opposing witnesses on anymanerrelevant 
to !be issues even though lluit matter was not covered in the direct ex­
amination; to impeach any witness regardless of which Party first called 
the witness to testify; and to rebut any opposing evidcllce. A Party may 
be called by an opposing Party nnd examined as i funder cross-exiunina­
tion. whether or not the Party called has testified or intends to testify on 
his or her own behalf. 

(c) The Hearing OfficermaycaUand examine any l'l!rtyorwitoess and 
may on his or her own motion inlroduce eKbibits. 

(d) The Hearing Officer shaU control the taking of evidence and other 
course of proceedings in a hearing nnd shall e,;ereisc that control in a 
manner best suited to ascertain the facts and safeguard the rights of the 
Panies. Prior to taking evidence. the H!!llring Officer shall define the is­
sues and explllin the Order in which evidence will be presented: pravided 
that. fot good cause the Hearing Officer later may vary the order ofpre­
SI!nt:ulon as circumstances warrant. 
NOTE: Aulhotity cited: Sea:ions S5, 59, 174l{b) !Uld !173.5, l.clloi' Code.. Refer­
c~: Se~tion 11:513, Govcrnmem Code; and Section !742(b), Labor Code. 

HisTORY 
1. New section filed 1-I.S-2002; operative l-15-200l PIII'SIIantto Govetllimllt 

Code section 11343.4 {Register 2002. No. J). 

§ 17244. Evidence Rules; Hearsay. 
(a) The hearing need not be conducted according to lechnlcnl rules re­

lating to evidence ancl witnesses. An)' relevanl evidence shall be admitted 
if it is the sort of evidence on which responsible persons are accustomed 
to rely in the conduct of serious affairs, regnrdless of !be exi$tence of any 
common law or statutory rule which might make improper me admission 
of such evidence over objection in civil actions. 

(b) The rules of privilege shall be recognized to tbe same extenttmd 
applied in the same manner as in the courts of this state. 

{c) The Hearing Officer mny exclude evidence if its probative value 
is substanti:illy outweighed by the prob~bility t1un its admission will ne-
cessilate undue consumption of time. . 

{d) Hearsay evidence is admissible but shall not be suffiCient in itself 
to suppon a finding unless it either would be admissible over objection 
in u civil ru:lion or no Party raises llll objection to such use. Unless pre­
viously waived,llll objection or argttmenl that evidence is insufficient in 
itself to support a finding because of ils bemsay character shall be timely 
if presel'lted at any time before submission of lhe case for decision. 
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NoT~;; Aurhority Lited: Sections SS. 59, 1742(bJ 1111d 1773.5, Labor Code. Rcrer· 
~nee: Section 11.513. Govcmmcn1 Code:; and Scaion l742(b). Labor Code. 

HIS1URY 
L New section filed 1-15-:!002; operative 1-15-:!002 pursuant 10 Go~-cmmcn1 

Oxle section 11343.4 (Regilller200!, No.3). 

§ 17245. Official Notice. 
{3) A Hearing Officer may take otlicial notice of (J) !he Director's 

General Prevailing Wage Determinations. the Director's Precedential 
Co\'crage Dccisions.lllld wage dlllll, st&Klies. and reports issued by the Di • 
''ision of labor Sta(istics and Research; (2) any other generally accepted 
rechnical fact within !he fields of labnr and employment that :til! regu­
J:ued by the Director under Divisions I, 2. and 3 of the Labor Code: and 
(3) any fact which either mu.5t or may be judicially noticed by the courts 
or this Slate under Evidence Code sections 451 and 452. 

(b) The Parties participating in a hcnring shill! be informed of lhose 
mattersos to which official notice is proposed to be !liken and given a rea­
sonable opportunity to show why and the exu::ntto which offidal notice 
should or should nm be taken. 

(c) The Hellring Officer or the Director shall state inn decision, order, 
or on the record the matters as to which official nDtice has been taken. 
NoTE: Authority cited: Seclions 55, 59, 1742(b) nnd 1 m.s, Labor Code. Rerer­
encc: Sections 451. 452 lllld 455, E\idc.ncc Code; Section 11515, Government 
Codt; md Sllaion 1742(bl. Labor Code. 

HISTORY 
1. NI.'W sectmn Jiled 1-!5-2002: operathoe 1-15-:!002 pursllllllt to GovemlllCJlt 

Code seed on 1 t 343.4 (Register 2002. No. 3). 

§ 17246. Failure to Appear; Relief from Default. 
(a) Upon the railure of any Pany to appellJ' at 11 duly mniced hearing, 

the Heming Officer may proceCd in that Party's absence and may recom· 
mend whatever decision is warranted by the available evidence, includ· 
ing any lawful inferences that can be drawn from an absence of proof by 
the non-appearing Party. 

(b) For good cause and under such terms as are just, the appointed 
He:uing Officer or the Director may relieve a Party from the effects of 
any fllilure to appear and order that a review proceeding be reinstated or 
reheard. A Party seeking relief from non-appearilllce shall file a wrluen 
motion at the earliest. opportunity and no later than 10 days following a 
proceeding of which the Party hod actual notice. Such application shall 
be supported by an affidavit ordeclarntionbased on the personal knowl­
edge of the decl:mmt. and copies of the application and any supporting 
maLerials shall be served on all other Parnes to the proceeding. No ap­
plication shall be granted unless and untillhe other Parties have been af· 
fordedareasomlbleopportunitytomakeashowinginopposition;AnOr­
der reinstating a proceeding or granting a rehearing under this section 
mny be conditioned upon providing reimbursement to the Department 
and the other Panies for the costs associated with the prior non-appear· 
ance. 

(c) Notwithstanding any application or showing made under subpart 
(b) of this Rule, neither the Hearing Officernnrthe Director may reinstate 
any Request for Review where the undedying Assessment or Wi!hhold· 
ing of Contract Payments bas become final and entered as a counjudg· 
ment. 
Non;; Authority ci~ed: Sec:tions 55, S!l, 1742(b) lllld 1773.5, Labor Code. Rcl'er­
~: Section 473, Code of Civil Procedure; and Section 1742(b}, Labor Code. 

HlsTOR\' 
L New section filed 1-15-2002: operative 1-15-2002 plii3Wlollo Government 

Code seClilln 11343.4 (Registcr2002. No.3). 

§ 17247. Contempt and Monetary sanctions. 
(a) IC any Person in proceedings before an appoillled Hearing Officer 

disobeys or resists any lawful order or refuses, without substan!ialjustill· 
cation, to respond to 11 subpoenll. subpoena duces tecum, or refuses 10 
lali:e the oath or affinnation as a witnen or !hereafter refuses to be ex· 
amined or is guilty of misconduct during a hearing or so near the place 
tbereor as to obstruct the proceedi.n.gs, or violates the prohibition against 
ex pane communicatiOil$ under Rule 07 {Section 172071 above, the 
Hearing Officer may do any one or more of the following; (I) certify the 

facts to tbe Snperinr Coun in Md for the county wbere tile proceedings 
are held for comemp1 proceedings pursWintto Government Code section 
11455.20; (2) exclude the Person ii·om the hearing room; (3) prohibit the 
Person from testifying or introducing ~:ertain m:uters in evidence; and/or 
(4) establish certain facts. claims.. or defenses if the Person in contempt 
isaPany. 

(b) Either the appoinll!d Hearing Officer by separ,1te order or the Oi· 
rector in his or her decision may order n Party, the Party's authorized 
Representative. or both, to pay reosonablc expenses, including auomey's 
fee!'. incurred by another Pany as a result ofbrul rw111 actions or tactics 
th31 are frivolous or solely illl~'!lded to cause unnecessary delay as de­
fined in section 128.5 of the Code of Civil Procedure. Such order or the 
denial of such an order shall be subject to judicial review in the same 
manner as a decision of the Director on the merits. The order shall be en­
forceable in the same manner as a money judgment or by the contempt 
sanction. 
NOTE: Authoritv cited: Sections 5:S, 59, !742(b) ;md 1773.5, Labor Code. Rerer­
enc~: Section 1 iil.s. Code of Civil Procednre; Ser:Uons I !455.1 0-11455.30, Gov­
ernment Code; ;md SettiQil l742(b}, Labor Code. 

HISTORY 
I. New section filed 1-15-200::!; operative 1-15-2002 pmuam 10 Go1·~rnmcnt 

Code section ll343.4 (Register 2002. No. 3). 

§ 17248. Interpreters. 
(a) ProceedinWi 'shall be conducted in {he Engli$h language. The nOlice 

advising a Party of the hearing date shall also ineiude notice of the Party's 
right to request illl interpreter for 11 Party or witness who cannot speak or 
understand English, or who can do so only wilh difficulty, or who is deaf 
or hearing impaired as defined under Evidence Code section 754. 

(b) A request for an imerpreter for a Party or witness shall besubmlned 
as soon as possible after the requesting Party becomes aware of the need 
for an interpreter and prior to the commencement of the hearing. T.he re­
quest should include information that (I) will enable the Hearing Officer 
and Department to obtain an interpreter with appropriate skills; and ( 2) 
wiU ossist the Hearing Officer in determining whether the Department nr 
the requesting Pany should pay fonbe cost of the interpreter. 

(C) Upon receipt of a timely request, the Hearing Officer shall direct 
lhe Department to provide an inrerpreter and shall also decide whether 
the Depanment or the requesting Party shall pay the cost of the imerprct· 
er, based upon an equitable consideration of all the circumstances. in· 
cluding the requesting Party's ability to pay. 

(d) A person is qualified 10 serve as an interpreter if he or she (I) is on 
the current State Personnel Board List of Certified Administrative Hear­
ing Interpreters maintained pursuant to Government Code section 
11435 .25; and {2) has also been examined and dererrnined by lhe Depart· 
mentlo be sufficiently knowledgeable of the terminology and procedures 
generally used in these proceedings. 

· ( e l In the event that a qualified interpreter Ullder subpart {d) is una vail· 
able or if there are no certi ficd in!erpreters for the language in which as­
sistance is needed, the Hearing Officer may qualify and appoint another 
interpreter to serve os needed in a single hearing or case. 

( 0 Before appointment of an interpreter, the Hearing Officer or a Party 
:may CQnduct a brief supplemental exarniruulon of the prospective inter· 
preter to see if that person has the qualifications necessary to serve as an 
interpreter. including whether be or she Wldrlrstands terms and proce­
dures generally used in these proceedings, can explain those terms and 
procedures in English and lbe other language being used, and can inter· 
pret tbose terms and procedures into lhe Olher language. An interpreter 
shall not have had any prior substantive in"olvement in the matter under 
review. and shall aisclose to the Hearing Officer and the Parties any actu­
al conflict of imerest or appear.mce of conflict Any condition that inter­
feres witb lhe objectivity of an interpreter constitutes a conflict of inter· 
est. A conflict may exist if an Interpreter is an employee of. acquainted 
with, or related to a Pany or witness to the proceeding, or if an interpreter 
bas an inlerest in the outcome of the proceeding. 
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(g) The Hearing Offir;er shall disqualify an interprerer if the interpreter 
cannot understand and interpret the terms and procedures used in the 
be!Uing or prehearing c:on!crcnce. has disclosed privileged or confiden-



tial communications. or has engaged in cooduct which. in the judgment 
of the Hearing Officer, creates an appearance of bias. prejudice, or par­
tiality. 

(h) NOihing in thi.~ section limits any funher rights extended by EvJ. 
dence Code section 754 to a Pany or witness who is deaf or hard ofhc.1r· 
ing. 
NoTE: Authority cited: Sa:tions 55. 59, 1742(b)illld 1773.5, Labor Code. Refer­
ence: Section 754, Evidence Code: Sections II43S.05-1143:t65 and 
68!160-6S566. Gcivcmmeru Code; ;md Section 1742(b), Labor C11dc. 

HISTORY 
I. Ne\\• secti~n filed 1-l!I-2!J!l2: ~erati,·e 1-15-2002 J)IJDWlllt.to G<Wcmmcnt 

Code sccuon 11343.4 (RegJster _002. No. 3-J. 

§ 17249. Hearing Record; Recording of Testimony and 
Other Proceedings. 

(a) The Hearing Officer and the Direclorshall maintain an official re­
cord of all proceedings conducted under these Rules. In tbe absence of 
n determination under subpan (b) below. all testimony and other pro· 
c~-edings at any hearing shall be recorded by audiotape. Recorded testi­
mony or other proceedings need not be tr.mscribed unless requested for 
purposes of funher court review of a decision or order in the snme case. 

(b) Upon the application of any Pany or upon. his or her own motion, 
1he Nearing Ofrrter may authorize the use of a certified coun reporter, 
videotape, or other appropriQte means 10 recom the testimony and o!her 
proceedings. Any application by a Party under this subpart shall be made 
at a preheating conference or by preberuing motion filed no later than 10 
days priono the scheduled date ofhearing. Upon the granting of any such 
application, it shall be the responsibility of the Pany or Parties who made 
the application 10 procure and pay for the services of a qualified pei'$OD 
and uny additional equipmem needed to record the teslimony and pro­
ceedings by the requested means. Ordinarily the granting of such applica. 
lion will be conditioned on the applicaut's paying for certified copies of 
the uanscript for the official record and for the ather Plirties. T.he fmlure 
of a requesting Party to comply with this requirement shall not be cause 
for delaying the hearing on the merits. but instead shall result in the pro­
ceedings being tape recorded in accordance with subpan (a). 

(c) The Parties may,m their own expense, arrange rorthe recording of 
testimony nod other proceedings through a different means other than the 
one authorized by tbe Hearing Officer. prol•ided 1lw1 it does not in lillY 
way interfere with tbe Hearing Officer's control and conduct of tbe pro· 
ceedlngs, and further provided 1lw1, it shall not be regarded as 1111 offidal 
record for any pwpose absent a stipulation by all of the Panles or on:ler 
of lhe Hearing Officer. 
NOTE: Authoril)' cited: Swions 55, S9, 1742(b) and ! 773.5, LllborCode. Refer· 
~'lice: Section 1742(b),l.NCode. 

HISTORY 
l. New section tiled 1-15-200:!; operath'C 1-15-2002 pursuillltto OoverniiiC!It 

Code section 11343.4 (Register 2002. No. 3}. 

§ 17250. Burdens of Proof on Wages and Penalties. 
(a) The Enforcing Agency has the burden of coming forward with evi­

dence that the Affected Contractor or Subcontractor { 1) was served with 
an Assessment or Notice of Withholding of Contract Payments In nccor­
darn:e with Rule 20 (Section 17220}: (2) was provided a reasonable op­
portunity to revie'\V evidence to be utilized at the hearing in accordance 
wilh Rule 24[Se~:tion 17224); and (3} that such evidence provides prima 
facie support for the Assessment or Withholding of Contract Payments. 

{b) If the Enforcing Agency meels ils initial burden under (a}, the Ar­
fected Contracfor or Subcontraclor has the burden of proving that the ba· 
sis for the Civil Wage and Penalty Assessment or for the Withholding of 
Contract Payments is incorrect. 

(c) With respect to any civil penalty establislted under lAbor Code se~:­
tion 1775, !he Affected Contractor or Subcontr.lelor shall have the bur­
den of proving that the Labor Commissioner abused his or her discretion 
in determining that a penalty was due or in determining the amoum of the 
penalty. 

{d) All burdens of proof and burdens of producing evidence shalf be 
consttued in a manner consisleot with relevant sections of the Evidence 

Code. and the quantum of proof required to estnbiish the existence or 
!!On-e1>islence of illlY fact shall be by a preponderance of the evidence, 
unless a higher standard is prescribed by law. 
Norn: Authority dtcd: Sections SS, 59. 1742(b) lllld 1773.5, Labor Code. Refill'· 
tmcc: Sel!lions .~00. 50~ and 550, Evidcnce(:ode; and Scctlons 1742(b) iUid I 77S. 
LIIOOr Code. 

HtSTon~· 
L New lieclionliled 1-15-2002; opcrath•c l-15-2002 pursuant to Govcmmcnr 

Code S.:<:tion 11343.4 (Register2002, No. 3J. 

§ 17251, Liquidated Damages. 
(a) With respecua any liquidated damages for which an Affected Con· 

tractor, Subcantraclor. or Surety on a bond becomes liable under Labor 
Code section 1742. I, the Enforcing Agency shall have a runher burden 
of comlng forward with evidence to shaw the amount of wages !hat re­
mained unpaid as of 60 days following the service of the Assessment or 
Notice of Withholding of Conuact Paymcn!S. The Affected Cont.ractor 
or Subcontractor sball have the burden of demonstrating th!U be or she 
had substantial grounds for believing the Assessment or Notice to be in 
error. 

(b) To demonstrate "substantial grounds for believing the Assessment 
or Notice to be in error," the Affected Contractor or Subcontractor must 
establish {I) that it had a reasooable subjective belief that the Asses5ment 
or Notice was in error; (2) that there is an objective basis in law a.ncl fact 
for the claimed error. and(3) that the claimed error is one that would have 
substantially reduced or eliminated any duty to pay additional wages un-
der the Assessment or Notice. · 
NOl'E: Authority cited: Secti0!1S55.59,1742(b) ood 1773.5, LaborCOOc. Refer· 
cmce: SectiilliS 1742(b). 1742.1 iUid 1773.5. Lilbor Code. 

HlSTolt\' 
1. New section filel11-15-2002; operative 1-15-2002 pursuilllt to (iovcmll'lellt 

Code sectioo 11343.4 (RcgiS!CT 2002. No.l). 

§ 17252. Oral Argument and Briefs. 
(a) Parties may submit prehenring briefs or reasollllble lengrh under 

such conditions as tbe appointed Hearing Officer shall prescribe. Parties 
shall also be permiued to present a closing oral argument of reasonable 
length at or following the conclusion of the hearing. 

(b) There shall be no automatic rightto file a. post-hearing brief. How· 
ever. lhe Henring Officer may permit tbe Parties to submit wrluen post­
hearing briefs. under such terms as are just. The Hearing Officer shall 
have discretion to determine, among other things. the leng~h and format 
of such briefs and whether they will be filed simultaneously or on n stag­
gered (opening, re5ponse, and reply) basis. 

(c} In addition to or as an alternative to posr-hearing briefs, the Hear· 
ing Officer may illso prepare proposed fmdings or a tentative decision or 
may designate a Party to prepare proposed findings and t!Jerea(ter give 
the Patties a reasonable opportunity to present arguments in suppon of 
or opposition to any proposed fmdinss or tenmtive decision prior 10 tbe 
i>suance of a decision by the Director under Rule 60 {Section 17260} be­
low. 
Nom: A~lhority cited: Sections 55, 59.1742(b)and 1773.5, Labor Code. Refer· 
ence: Section 1742{b).l.abor Code. 

1-!isTORY 
I. New section filed l-l.'i-2002; operath'C 1:-15-2002 Ptmllal1t to Government 

Code section 11343.4 (Register 2002. No.3)_ 

§ 17253. Conclusion of Hearing; Time for Decision. 
{a) The bearing shall be deemed concluded and the mauer submitled 

either upon the completion of all testimony and post-hearing arguments 
or upon the expimtioo of the last clay for filing any post-hearing brier or 
ather authorized submission, whlclleveris later. Thereafter. the Director 
shall have4S days within whlcb to issue a written decision affirming. mo­
difying, nr dismissing the Assessment or the Withholding of Contract 
Wages. 

(b) For good cause. the Hearing Officer may vaca;e the submission 
and reopen lbe hearing for the purpose of receiving additional evidence 
or argument. in which case the time for the Directorto issue a wriuen de­
cision sbo.t!J run from tbe date of resubmission. 
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NOTE: Authorily tiled: Sections ~5. $9, l742(b) ood 1713.5, LaborCode.l{cfer­
.:nct: S~'Ctioo 174Ub>. Labor Code. 

HISTORY 
I. New see~ion filed 1-15-2002; opc:mtive 1-15-2002 pursuan11o Govcmmt:nl 

Code Sllelion 11343.4 (Register 2002, No.3). 

Article 6. Decision of the Director 

§ 17260. Decision. 
(a) The appointed Hearing Officer shall prepare a recommended deci· 

sion fortbe Director's review and approval. The decision .shall consist of 
11 no!ice of findings, findings. and on order. and shllll be in writing and 
include a statement-of lhefactualand legal basis for the decision. consis" 
tcm with the requirements of Labor Code section 1742 and Government 
Code seCJion 11425.50. 

(b) A recommended decision shall have no status or effect unless and 
until approved by the Director and issued in accordance with subpan (c) 
below. 

(c) A copy oflbe decision shnll be served by firs1 class mail on all Par­
ties in accordance with the rcquiremenlo; of Code of Civil Procedure sec­
tion l013.lf a Pany bas appeared through an authorized Representative, 
service shal.l be made on that Party at the lnst known address on file with 
the Enforcing Agency in addition 10 service on the aillbotlzed Represen­
tative. 
NOTE: Alllhorily cited: Sections 55, 59. l742(bJ wull773.5, L<lbor Code. Refer­
ence: ScCiion 1013, Code of CMI Procedure; Seai.on Jl42.S.5D. Government 
Code; and Section 1742(b). Labor Code. 

HISTORY 
l. New anicle 6 (sections 17260-l 7>..64) and section filed 1-15-2002: operatil•e 

1-IS-2002 pursuamtll Oalll.'rnment Code se~:tion 1 !343.4 (R\!jllster 2002, No. 
3). 

§ 17261. Reconsideration. 
(ll) Upon the application of any Pany or upon his or her own molion, 

the Director may reconsider or modify a decision issued under Rule 60 
[Section 17260] above ror the pllfJKlSC of correcting any error therein. 

(b J Tbe decision must be reconsidered or modified within IS days after 
its date of issuan~ pursuant to Rule 61Xc) [Section 17260(c)). Thereat­
leT, the decision mtly not be reconsidered or modified, except !hat a cleri­
cal eiTQr may be corrected at any time. 

(c) The modified or reconsidered decision shall be served on the Par­
ties in the same manner as a decision issued under Rule 60 [Section 
17260}. 

(d) A Pany ~not required to apply for reconsideration before seeking 
judicial review ofadecision of the Director. An application forreconsid· 
eration made by any P:my ~hall11o1 extend the time for seeking judicial 
review pursuant to Labor Code secti0111742{ c) unless the Director issues 
a modified or recDnsidered decision within the 15-day lime limit pre­
scribed in subpan (b) of this section. 
NOTE: Aulborlrv elted; SIX.'Iions SS, 59. 1742(b) lllld I n3.S. Labor Coda. Refer· 
encc: See~ion 1742, Lnbor Code. 

HISTORY 
l. New scc!lOilllled 1-15-2002: opennivc 1-15-2002 pursuant to Government 

Code section 11343.4 (R;:gistcr 2002. No. J). 

§ 17262. Final Decision: Time for Seeking Review. 
(a) The decision of the Oirec10r issued pursuwu to Secdon Rule 60 

[Section 17260] abo\•e shalJ be the final decision of the Director from 
which any Party may seek judicial review pursuant to the provisions of 
LaborCodesection 1742(c) andCodeofCivil Procedure section 1094.5; 
provided l!otvl!l'er. tbatiitbe Director has issuedamodifieddccision pur­
suant to and within the 15-day limit of the Director's reconsideration au­
thority under Section Rule 61 [Section !7261) above and Labor Code 
section I742(b), the right of review and time for seeking such revie\V 
shall <!X lend from the date of service of I be modified decision rather than 
from the original decision. 

(b) The modification of 11 decision to correct a clerical error alierex­
piralion or the 1.5-!14y time limit on the Dire<:tor's reconsideration au­
thority shall nor extend the time for seeking judicial review. 

(c) The time for seckingjudicial review shall be determined from 1be 
date of service of I he decision of the Director under Code of Ci vii Proce~ 
dure section 10!3. including any applicable extension of time provided 
in that statute. 

(d) Any pcthion seeking judicial review of a decision uuder these 
Rules may be served (I) upon !he Director by serving the Office of the 
Direc1cr- Legal Unit where the appointed Hearing Officer who con­
ducted the hearing on !be meritHegularly maintains his or her office; and 
(:!) upon the Labor Commissioner (in cuscs in which the Labor Commis­
sioner was the Enf Ol'cing Agency} by 1be serving !he regular office of the 
:morney who represented the Labor Commission m the bearing Qn the 
merits. The intent of this 511bpa11 is JoauthQrize and designate a preferred 
mediOO for giving the Director and tbe Labor Commissioner formal no­
tice of a coun action seeking review of a decision ot the Director under 
these Rules: it does not preclude the use any other service method autho­
rized by law. 
NOTE: Authori1y ciled: Secticns .U, 59, J 742(b} IUld 1773.5. Reference; Sections 
1013 and 1094.5. Code of Civil Procedu~e; lllld Sectioo 174:!, J.:lOOrCode. 

HISTORY 
1. New scctilln filed 1-15-2002; o~vc l-15-2002 PlflliUant to Govmtm~m 

Code scclioo 11343..! (ResiSier ~002. Nc. 3J. 

§ 17263. Preparation of Record for Review. 
(a) Upon notice1bat a Party i111ends to seek judicial review of a deci­

sion of the Direc10r and the payment of any required deposil,the Depan­
mcnt. undcrtbedirection of the appointed Hearing Officer, shall immedi­
ately prepare a hearing record consisting or all e:d!ibits and other papers 
illld a transcript of all testimony which the Party has designated for the 
inclusion in the record on review. 

(b) The Party. who has requested !he record or any pan thereof sllllll 
bear the cost of its preparation, including bu! not necessarily limited tQ 
any court reporter transcription fees and reasonable charges for tbe copy· 
ing, binding, certification. and ma.lling of documents. Absent good 
cause. no record will be released to a Party or filed with a court until ade­
quate funds to cover the cost of preparing the record have been paid by 
the requesting Pany to tbe Department or to any third party designated 
to prepare the record. However. upon notice that a Party seeking jUdicial 
review has been granted mfomla pa11peris slaiUS under California Rule 
ofCoun 985.tbe Deparunent shall bear the cost of preparing and filing 
lhe record where n>~cessary for a proper review of the proceedings. 

(C) The pendency of any request for the Department to prepare a hear­
ing record shall not excend the time limits for filing a petition for review 
under Labor Code section I 74~(c) lUid Code of Civil Procedure section 
1094.5. 
NOTE: Authority ci1cd: Sections 55,59,1742(b) a11d 1773.5, LaborCllde. Refer· 
enu: Sec lion HJ94.5. Code of Civil Procedum: Cnlifornia RuleofCoort 985: Sec· 
tion 685113, Oovcrnmem Code; a11d Sef:lion 174:Z(c), Labor Code. 

HISTORY 
1. N~w sectiOillited 1-15-2002; oper.nive 1-1$-200:! pUIS!Jilll1to Government 

Code scc:tion 11343.4 (Rcgi:sler2002, No. 3). 

§ 1 '7264. Request for Particlpatlon by Director in Judicial 
Review Proceeding. 

Although the Director should be named us the Respondent in any ac­
tion seeking judicial review of a final decision. the Director ordinarily 
wiU rely upon the Panies to the bearing ( ns Petitioner and Real Party in 
Interest) to litigate the correctness of the final decision in i.be writ pro· 
reeding ond on any appeal. The Director may participate actively in pro­
ceedings raising iswes lbat specifically concern the Director's authority 
under the slaiUtes and regulatiims governing the payment of prevailing 
wages on public work conlmets, or the validity of related laws, regula­
tions, or the Director's decisions as to public works coverage or gener.illy 
applicable prevlliling wage mtes. Any Party may request the Director to 
file n response in the action by including a separate writlen request with 
any coun pleading being served on the Director in accordance with Rule 
62(d) [Section 1 7262( d)]. Any such separate written request should spec­
ify briefly what issues are raised by I.P.e petition thm ex1end beyond the 
fac.1S of the case and wWJant the Director's panicipmion. 
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NOTE: Authority cited: S~!elion$ .5.5, S9, 1742(b) Dncll773.5. ubor Cod~. Ref~'!· 
cncc: Section 1094.5. Code ofCi•il Procedure: alld Section J742!c).LaborCodc:. 

HISTORY 
I. Ni.'W Sc:Ciion fllcdl-15-2002~ opera!i\'C 1-15-2002 pmunmlo Government 

Code section 11343.4 (Register 2002. No.3). · 

Article 7. Transitional Rule 
§ 17270. Applicability of These Rules to Notices Issued 

Between April 1, 2001 and June 30, 2001. 
{a) These Rules sball apply to any notice issued by tbe Labor Commis· 

sioner or an Awarding Body with w.;pect to the "-ithholding or forfeiture 
of contrnct payments for unpaid wages or penal!ies under the prevailine 
wage laws in effect prior to July l, 2001 ;pnn'ided 11tat, the party seeking 
review bas nol commenced a ;:ivil action with respect to such notice un­
der the provisions of Labor Code sections 1731-1733 [repealed effective 
Jnly I, 2001]. 

(b) An Affected Contractor or Subconuactor may appeal any such no­
lice served between April I. 2001 and June 30,2001 by filing a Request 
for Review with the Enforcing Agency that issued lhe notice, ln llle man· 
ner Wl<l fonn specified in Rule 22 !Section 1722:!) above. Any such Re­
ql!est for Review shall be in writing and shall include a statement indicat­
ing the date upon which !he co!llractor or subcontractor was served with 
the notice of withholding or forfeiture. 
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(c) This Rule shall 1101 extend the time nvllilabie.lo appeal the notice 
under the former law. A Request for Review of n nOiice issued prior to 
July I. 2001 must be filed witb the Enforcing Agency within ninety {90) 
days atier service of the notice. 

(d) A contractor or subcontrnctor who has sought review of a notice 
issued prior to July I. 200 I by filing a coun action under lbe repealed pro­
visionsofLaborCodesections 1731-1733 on or after July 1. 200I.shall, 
if said action would have been timely llllder those sections. be afforded 
the opportunity to dismiss the action wi!hout prejudice, afler entcrin<> 
imo a stipulation that the proceeding be transferred to the Direetor fo~ 
hearing in accordunce wilh the:;e Rules. The stipullllion sball also provide 
lhllllhe time for commencing a hearing under Rule4l (Section 17241] 
slwll not begin to run until the case has been fonnally transfemd to nn!l 
received by the Office or the Director. 

(e) Any hearing request made pursuant to Labor Code seclion 1771.7 
(repealed effective July I, 2001 I th;u has not been heard and decided by 
a Hewing Officer prior to July I, :!001 shnll be handled in accotdancc 
willllhese Rules. 
Non:: Authority cited: Sections 55, 59, 1742(b) 1111tli773.5.LIIborCode. Refer. 
t.'llee: Section 1742(b). Labor Code. 

HISTORY 
l. New anicle 7 (s~ction 17270) and section filed 1-15-2002; opcrati'lc 

j).15-2002_pun;u:unto Govcrnmcm Code S<>C!Iion 11343.4 (Rcgisler2002. No. 
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Section III 

IMPLEMENTATION PLAN 

• Labor Compliance Officer receives construction contract awards/work schedules from the Buildings 
and Grounds and the Facilities Divisions. 

• Labor Compliance Officer participates in Job-Start Meeting. 

• Labor Compliance Officer provides site monitors with work schedules. 

• Site monitors, both School District employees and others, conduct interviews and return interview 
sheets to Labor Compliance Officer. 

• Labor Compliance Officer enters information from interviews into database. 

• Labor Compliance Officer reviews certified payroll records. 

• Labor Compliance Officer notifies contractor in writing of any discrepancies with certified payroll 
records. 

• If clarification/correction is not received from the contractor within two weeks, Labor Compliance 
Officer will commence an investigation. 

• Upon completion of the investigation, a report will be sent to the Department of Industrial Relations 
with recommendations for penalties to be applied to the contractor. 

• Labor Compliance Officer prepares and submits public works violation reports to Labor Commissioner 
as required. 

• Labor Compliance Officer receives Monthly Employment Utilization Report from the contractor and 
its subcontractors; Labor Compliance Officer maintains database of this information for year-end 
report to the School District. 

• Labor Compliance Officer communicates on a regular basis with contractors, workers, building and 
trade organizations, and other community entities and in-service management to School District 
personnel. 

• Labor Compliance Officer prepares and submits annual program reports to the School District 
Superintendent, Assistant Superintendent, Director of Facilities, Board of Education, and the Director 
of the Department oflndustrial Relations. 

• Labor Compliance Officer manages all facets and is the primary contact for the School District's Labor 
Compliance Program. 

• Labor Compliance Officer provides non-School District site monitors with site visitation training and 
assigns projects when applicable. 



Section IV 

OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM OFFICE 

Operational Manual 



SECTION IV 

OPERATION MANUAL 

Site Visitations 

1. Safety is the paramount factor for any site visit to any School District construction projects. 
Do not enter any area that appears unsafe. Site monitor is expected to exercise reasonable 
caution at all times. 

2. All authorized personnel visiting any School District construction site are required to be 
properly identified as a School District representative by wearing visible picture ID's (badge), 
or identifYing themselves as such. Additionally, all authorized personnel are required to wear 
hard hats and safety shoes. 

3. Authorized personnel shall visit all sites on a non-interference basis and take a minimum 
amount of the workers' time for interview purposes. 

4. Upon arrival at a site, the site monitor will check in at the site superintendent's (contractor's) 
trailer prior to any interviewing. In the event there is not a construction trailer, you will 
check in at the site's administrative office. Identity yourself and state the purpose of the visit. 
Sign in if required to do so. If the site superintendent cites some reason that denies access to 
the site, promptly and politely remove yourself. Make a note of this occurrence and include 
in your report to the LCO. 

5. Check to see that the following are displayed in the contractor's trailer: 
• EOE Posters 
• Prevailing Wage Determinations 
• Sign-in Log 
• Listing of subcontractors on site 

If any of these items are not readily visible, remind the contractor that these postings 
are part of the contractual requirements. On subsequent visits, make sure that these 
items are posted, or the contractor will be found to be in noncompliance. 

6. There will be times when the site superintendent is somewhere on the site and/orthere is no 
contractor present in the trailer. You should check in at the School District's Inspector of 
Record (lOR) trailer. The lOR will also be able to tell you which contractors are on the site . 
at that time. If all trailers are empty or locked, try to locate the site superintendent or lOR on 
the site prior to commencing interviewing. 

Interviewing 

1. Once you have checked in with the site superintendent and obtain access to the site, try to 
locate tradespersons working in clusters. For instance, several painters, electricians, roofers, 
etc. working in one area. Approach the workers individually in a non-threatening, 
professional manner. Identity yourself, indicate that you are a School District representative, 
and that you need only a few seconds of their time to ask some very generic questions to 
ensure that they are receiving the proper rate of pay for the type of work they are doing. 



Again, do not endanger yours or any tradesperson's safety in conducting these interviews. 
Do no~ insist that someone on a scaffold 40 feet in the air come down for an interview. Do 
not ask anyone to form a line until you can get to them; allow them to continue working until 
you can get to them individually. 

These interviews are random; two or three tradespersons for each subcontractor are more than 
sufficient for one visit. Any persons missed are usually picked up on the next visit. If only 
one tradesperson is at the site; then interview that person if possible. If you are told that the 
rest of the crew will be there in an hour, do not wait, unless your total site interviewing will 
take that length of tim~. Thirty minutes of interviewing per site is typically sufficient, 
depending upon the site size and/or number of subcontractors present. Contractor 
tradesperson should also be interviewed. 

2. Using the Labor Compliance Site Visitation Interview form, ask each person the following: 
name, social security number, employer, title (trade), rate of pay, and task being performed at 
the time of interview. 

3. Should someone decline to speak with you, respect those wishes. If someone asks if this is 
union-related, tell them no. The School District works with both open and closed shop 
trades. 

4. If you try to interview someone who does not speak English and you cannot communicate in 
the appropriate language, try to locate a coworker who can interpret for you. If you find an 
entire crew unable to speak English and no interpreter, include this in your report to the LCO. 

5. If someone refuses to disclose his social security number to you, respect those wishes. 
However, assure that person that all information given is kept strictly confidential. 

6. If someone does not know his or her rate of pay (most tradespersons don't know), ask for a 
guesstimate. If the response is, "whatever prevailing wage is", so indicate on the form. 

7. If someone indicates that he is an apprentice, make sure that you ask him what period. These 
can be anywhere from 1st to lOth. If he's not sure, ask him how many years he's been 
apprenticed in the specific trade and/or to guesstimate and so indicate on the interview form. 

8. ALWAYS thank them for their time. 

9. Keep in mind that you are there to collect information only, do not tell them how to do their 
jobs. Should you witness what you consider a potentially unsafe or unwarranted condition, 
you are to contact the site inspector or job superintendent of your findings immediately and 
make a note on your site visitation log of what you observed. Upon your return to the office, 
report your findings to the LCO. 

Reporting 

1. All original interview forms shall be submitted to the LCO no later than the end of each 
workweek. 



Section V 

OAKLAND UNIFIED SCHOOL DISTRICT 

LABOR COMPLIANCE PROGRAM OFFICE 

Procedures 



SECTIONV 

PROCEDURES 

Certified Payroll Review and Confirmation Procedures 

1. The Facilities Department and the Buildings and Grounds Department will provide the Labor 
Compliance Officer with construction work schedules. 

2. Upon receipt of certified payroll reports from general/subcontractors once a week, compare 
information from the Labor Compliance visitation log to the contractors certified payroll and the 
prevailing wage schedule. 

3. Compare name and social security number with trade classification listed. 

4. Ensure that all necessary data elements are completed on the certified payroll report and that it has 
been signed by the contactor or subcontractor. 

5. Ensure prevailing wage listed is correct for the classification listed using the prevailing wage schedule. 

6. Confirm the data contained in certified payroll records by conducting On-Site Visits, examining 
paychecks or paycheck stubs, or directly confirming payments from third party recipients of employer 
payments. 

7. Labor Compliance Officer shall confirm the data contained in certified payroll records randomly for at 
least one worker for at least one weekly period for each month in which a contractor or subcontractor 
reports having workers employed on the public work. 

8. Check for employment of apprentices, correct rate of pay, and proper ratio to journey workers. 

9. Contact the contractor in writing and send by certified mail any inaccuracies in the verification of its 
certified payroll. 

10. If clarification/correction is not received within two weeks form the contractor, the Labor Compliance 
Officer will commence an investigation. 

11. Upon completion of the investigation, a report will be sent to the Department of Industrial Relations 
with recommendations for penalties to be applied to the contractor. 

12. Retain all original interview forms and annotate the database as applicable. 

On-Site Visit Procedures 

1. Receive construction site work schedule from Labor Compliance Officer. 

2. Check in with site administrative office/site superintendent 

3. Utilizing the Labor Compliance Site Visitation Interview form, conduct interviews with workers. 

4. Note on your form any infractions you may observe while conducting the interview. 

5. Return interview form to the Labor Compliance Officer. 

6. Report any infractions you observed to the Labor Compliance Officer. 



EXHIBIT F 

CONSTRUCTION SCHEDULE 

Attached is a detailed Project Construction Schedule with duration no longer than 
the Contract Time, and with specific milestones that Developer shall meet. 

Facilities Lease: Downtown Educational Complex 1 Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 
OUSD and Turner Construction Company 
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' COMPLETION 

~OAKLAND UNIFIED 
• SCHOOL DISTRICT 

Community Schools, 
Thriving Students 

DOWNTOWN EDUCATIONAL COMPLEX 
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Preliminary Schedule 03/28/2011 
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EXHIBIT G 

SCHEDULE OF VALUES 

Attached is a detailed Schedule of Values that complies with the requirements of 
the Construction Provisions (Exhibit "D") and that has been approved by the 
District. 

Facilities Lease: Downtown Educational Complex 1 Phase I - Increment II 
1050 Second Ave., Oakland, CA 94607 
OUSD and Turner Construction Company 
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OUSD -DOWNTOWN EDUCATIONAL COMPLEX 
PRELIMINARY SCHEDULE OF VALUES 

BUYOUT PACKAGE 

1.0 GENERAL REQUIREMENTS 

GENERAL REQUIREMENTS HOLD I OT 
2.2 EARTHWORK I GRADING I PAVING 

EARTHWORK I GRADING I PAVING HOLD I OT 
2.4 lANDSCAPING 
2.7 SITE CONCRETE 

SITE CONCRETE HOLD I OT 
2.8 SITE UTILITIES 

SITE UTILITIES HOLD I OT 
3.3 CONCRETE 

CONCRETE HOLD I OT 
4.2 MASONRY 

MASONRY HOLD I OT 
5.1 STRUCT STEEL 

STRUCT STEEL HOLD I OT 
5.3 METAL DECK 

5.5 MISC. IRON AND ORNAMENTAL IRON 

MISC. IRON AND ORNAMENTAL IRON HOLD I OT 
6.1 ROUGH CARPENTRY 

6.2 FINISH CARPENTRY 

7.1 WATERPROOFING 

7.5 MEMBRANE ROOFING 

7.6 SHEET MET AU FLASHING 
7.9 SEALANTS 

8.1 DOOR, FRAMES AND HARDWARE 

DOOR, FRAMES AND HARDWARE HOLD I OT 
8.3 COILING DOORS 

8.9 CURTAIN WALUGLAZING 

CURTAIN WALUGLAZING HOLD I OT 

9.2 DRYWALL/ PLASTER /INSULATION I ACOUSTIC SPRAY 

DRYWALL I PLASTER /INSULATION I ACOUSTIC SPRAY HOLD I 
9.3 CERAMIC TILE 

CERAMIC TILE HOLD I OT 
9.4 TERRAZZO 

TERRAZZO HOLD/OT 

9.5 ACOUSTIC TILE/WALL PANEL 

ACOUSTIC TILE/WALL PANEL HOLD I OT 

PAGE 1 of2 

GPCVALUE 

881,114 
24,000 

347,290 
5,000 

425,841 
260,945 

5,000 
357,000 

9,500 
1,720,362 

21,500 
77,350 

2,500 
2,529,800 

49,000 
270,000 

1,018,000 
35,000 
75,000 

164,610 
43,900 

565,030 
495,950 

22,500 
399,800 

5,000 
41,842 

2,809,720 
15,000 

4,035,481 
106,500 
71,860 

2,000 
217,460 

7,000 
384,467 

28-Mar-11 REVISED 

8,ooo -.-urner 



OUSD -DOWNTOWN EDUCATIONAL COMPLEX 
PRELIMINARY SCHEDULE OF VALUES 

BUYOUT PACKAGE 

9.6 FLOORING 

FLOORING HOLDIOT 
9.9 PAINTING 

PAINTING HOLD I OT 

10.1 TOILET PARTITIONS AND ACCESSORIES 
11.2 BIRD BARRIER 

10.4 IDENTIFYING DEVICES 

10.5 METAL LOCKERS 
10.9 MISC ACCESSORIES 

11.1 EQUIPMENT 

11.4 FOOD SERVICE EQUIPMENT 

12.4 SHADES 
14.1 ELEVATOR 

15.4 PLUMBING I SOLAR THERMAL 

PLUMBING I SOLAR THERMAL HOLD I OT 
15.5 FIRE PROTECTION 

FIRE PROTECTION HOLD I OT 
15.6 HVAC 

HVAC HOLD I OT 

16.1 ELECTRICAL 

ELECTRICAL HOLD I OT 

16.2 PHOTOVOLTAIC 

lDIRECT COSTS 

SUBGUARD 

CCIP 
PRECONSTRUCTION 

GENERAL CONDITIONS 

STAFF OT ALLOWANCE 

BUILDERS RISK INSURANCE 

BOND 

FEE 

lSUBTOTAL 
GPC CONTINGENCY 

lTOTALGPC 

OWNER DIRECTED PROJECT CONTINGENCY 

lTOTAL GPC WITH OWNER's CONTINGENCY 
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GPCVALUE 

500,766 
17,000 

398,000 
15,000 
48,340 
20,000 

102,977 
2,900 

44,471 
65,185 

337,052 
42,066 

256,000 
1,368,760 

15,000 
426,000 

7,500 
4,148,339 

78,000 
3,067,524 

50,000 
1,300,000 

29,821,202 I 
342,944 

1,025,581 
196,000 

1,357,413 
90,000 

114,916 
329.~1 

1,188,483 

34,466,019 I 
1,033,981 

35,5oo,ooo I 
500,000 

36,ooo,ooo I 

28-Mar-11 REVISED 
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TURNER CONSTRUCTION 3/15/2011 

ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST 

OUSD - DOWNTOWN EDUCATIONAL COMPLEX 
GUARANTEED PROJECT COST - QUALIFICATIONS 

1.0 GENERAL QUALIFICATIONS AND ASSUMPTIONS 
- The GPC and its Clarifications and Assumptions will supersede any terms or provisions in any contract documents that may conflict. 
- GPC includes work stipulated as Phase 1 Increment 2 only. 
- The GPC is not to be construed as a "line item" guarantee. If one category exceeds the budgeted amount, and another is less than the budgeted amount, they shall off 

set each other to the extent the total GPC is not exceeded 

- GPC does not include any costs associated with additional DSA and/or City of Oakland permit requirements not shown on the plans or specifications. 
- In the absence of detailed information sufficient for pricing, we include Allowances, which are subject to increase or decrease by Change Order when details are fully 

developed and actual costs determined. Unless otherwise noted, Allowances include materials and equipment delivered to the site, all on-site labor costs and 
applicable taxes. 

- The GPC includes District Accepted VE reductions. 

- The cost and responsibility of removing existing hazardous waste, toxic materials and other environmentally unsafe materials, if any, is excluded, with the exception of 
the material specified in Alternate 1. The District shall provide Turner with a "Clean Letter" representing that the site has been remediated and is free of toxic materials 
and any other environmentally unsafe materials. 

- We have assumed that the Construction Contingency is for the exclusive use of Turner Construction Company and is available for, but not limited to the following: 

a. Overruns in General Conditions Costs 
b. Changes in Market Conditions that affect labor and/or material availability. 
d. Corrective work or other errors, other than those caused by gross negligence. 
e. Underestimated cost of unboughts items in the GPC. 
f. Additional Turner staff as neccesary to fulfill the requirements of the project. 
g. Purchasing Scope Gaps. 
h. Schedule Recovery resulting Turner error and/or oversight. 

- The Commissioning Agent will be provided by Oakland Unified School District. 
- The Commissioning Plan, to be developed by the Commissioning Agent will conform .to the schedule developed for the Turner bid documents. 
- Utility Company fees, design, and District coordination are not included. 

2.2 EARTHWORK 
- We have included a $24,000 allowance for the "Remaining Soil Removal" per Alternate #1. 

2.8 SITE UTILITIES 
- It is assumed that domestic water service is provide by East Bay Municipal Utility District, including tie-ins to the existing water mains, piping up to the water meter 

and the meter itself. 
- It is assumed that fire water service is provide by East Bay Municipal Utility District, including tie-ins to the existing water mains, piping up to the backflow preventer. 
- It is assumed that any new fire hydrants will be provide and installed by East Bay Municipal Utility District 
- It is assumed that the upsizing of any water mains is by East Bay Municipal Utility District 

3.3 CONCRETE 
- Fill on deck will be poured to a constant thickness as we have no responsibility for steel design, deflection and camber. 
- Topping Slab to receive broom finish. 

5.5 MISC. IRON AND ORNAMENTAL IRON 
- Metal Signage banners. at Bldg Bare not included (no detail). 
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ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST 

OUSD - DOWNTOWN EDUCATIONAL COMPLEX 
GUARANTEED PROJECT COST - QUALIFICATIONS 

7.5 MEMBRANE ROOFING 
- Detail15 A1-62.61 - not used. Mechanical curbs shall be concrete or preformed curbs. 

7.6 SHEET MET AU FLASHING 
- Seismic expansion joint at Kalwall I adjacent wall needs to be detailed. 
- PV detail at Standing Seam Roof is per electrical drawings. 

8.9 CURTAIN WALUGLAZING 
- We include perfomance mock up testing program on curtainwall - see VE suggestions. 
- Detail for curtainwall above at A 1-41.1 grid d-4 - Detail requires clarification. 

9.2 DRYWALL AND PLASTER 
- Wall type 24 - Alternate for tile is not included. 

9.9 PAINTING 
- High Perf Coating is not included on exterior exposed structural steel. 

9.4 TERRAZZO 
- Terrazzo fill at expansion joint covers are excluded. Colored grout is included. 

10.1 TOILET PARTITIONS AND ACCESSORIES 

10.4 IDENTIFYING DEVICES 
- An allowance for the Educational display of $50,000 is included. 

10.9 MISC ACCESSORIES 
- One projection screen included. 

14.1 ELEVATOR 
- No bidders provided per spec. Mitsubishi is close to Spec and Local and low. 

15.4 PLUMBING 
An allowance of $50,000 for the Cistern is included in GPC as the design is incomplete. 

16.1 ELECTRICAL 
- PV System may not work as designed. Price includes alternate inverter design with Sunpower 315W panels. 
- Production AV and Production Lighting are raceway systems and power only. 

TURNER CONSTRUCTION 3/15/2011 
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