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6.10

of the development of conditions not covered by Contract Documents that will
result in finished Work being at variance therewith, Developer shall promptly .
notify District in writing and any changes deemed necessary by District shall
be made as provided in the Contract Documents for changes in Work.

6.9.1.1 National Electrical Safety Code, U. S. Department of
Commerce _
6.9.1.2  National Board of Fire Underwriters’ Regulations
6.9.1.3  Uniform Building Code, latest addition, and the California
Code of Regulations, title 24, including the California Green Building
Standards Code, effective 01/01/2011, and other amendments. as
designed to by Architect.
6.9.1.4 Manual of Accident Prevention in Construction, latest
edition, published by A.G.C. of America
6.9.1.5 Industrial Accident Commission’s Safety Orders, State of
California :

. 6.9.1.6  Regulations of the State Fire Marshall (title 19, California
Code of Regulations) and Pertinent Local Fire Safety Codes
6.9.1.7 Americans with Disabilities Act
6.9.1.8 Education Code of the State of California
6.9.1.9 Government Code of the State of California

©6.9.1.10 Labor Code of the State of California, division 2, part 7,
Public Works and Public Agencies ‘
6.9.1.11 * Public Contract Code of the State of California
6.9.1.12 California Art Preservation Act
6.9.1.13 U. S. Copyright Act
6.9.1.14 U. S. Visual Artists Rights Act

6.9.2 Developer shall comply with all applicable mitigation measures, if
any, adopted by any public agency with respect to this Project pursuant to the
California Environmental Quality Act (Public Resources Code section 21000 et
seq.). The District has complied with all requirements imposed upon it by the
California Environmental Quality Act (Public Resource Code Section 21000 et
seq. ("CEQA”) in connection with the Project, and no further environmental
review of the Project is necessary pursuant to CEQA before the construction
of the Project may commence. '

6.9.3 ' If Developer performs any Work that it knew, to be contrary to any
applicable constructions laws, ordinance, rules, or regulations pertaining to
means and methods, Developer shall bear all costs arising therefrom.

6.9.4 Where Specifications or Drawings state that materials, processes, or
procedures must be approved by the DSA, State Fire Marshall, or other body
or agency, Developer shall use its best efforts to satisfy the requirements of
such bodies or agencies.

Safety/Protection of Persons and Property
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6.10.1 The Developer will be solely and completely responsible for conditions
of the Work Site, including safety of all persons and property during
performance of the Work. This requirement will apply continuously and not
be limited to normal working-hours.

6.10.2 The wearing of hard hats will be rhanda’tory at all times for all
personnel on Site. Developer shall supply sufficient hard hats to properly
. equip all employees and visitors. ’

6.10.3 Any construction review of the Developer's performance is not
intended to include review of the adequacy of the Developer's safety
measures in, on, or near the Work Site. '

6.10.4 Implementation and maintenance of safety programs shall be the
sole responsibility of the Developer.

6.10.5 The Developer shall furnish to the District a copy of the Developer's
safety plan within the time frame indicated in the Contract Documents and
specifically adapted for the Project.

6.10.6 Developer shall be responsible for all. damages to persons or property
that occur as a result of its fault or negligence in connection with the
prosecution of the Contract Documents and shall take all necessary measures
and be responsible for the proper care and completion and final acceptance
by District. All Work shall be solely at Developer’s risk with the exception of
damage to the Work caused by “acts of God” as defined in Public Contract
Code section 7105.

6.10.7 Developer shall take, and require Subcontractors to take, all
necessary precautions for safety of workers on the Project and shall comply
with all applicable federal, state, ‘local,. .and other safety laws, standards,
orders, rules, regulations, and building codes to prevent accidents or injury to
persons on, about, or adjacent to premises where Work is being performed
and to provide a safe and healthful place of employment. Developer shall
furnish, erect, and properly maintain at all times, all necessary safety devices,
safeguards, construction canopies, signs, nets, barriers, lights, and watchmen
for protection of workers and the public and shall post danger signs warning
against hazards created by such features in the course of construction.

6.10.8 Hazards Control - Developer shall store volatile wastes in. approved
containers and remove them from the Site as necessary by law. .

6.10.9 Developer shall desighate a responsible member of its organization
on the Project, whose duty shall be to post information regarding protection
and obligations of workers and other notices required under occupational
safety and health laws, to comply with reporting and other occupational
safety requirements, and to protect the life, safety, and health of workers.
Name and position of person so designated shall be reported to District by
Developer. : :

6.10.10 Developer shall correct any violations of safety laws, rules, orders,
standards, or regulations. - Upon the issuance of a citation or notice of
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violation by the Division of Occupational Safetyv and Health, Developer shall
correct such violation promptly.

6.10.11 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

6.10.12 In an emergency affecting safety of life or of work or of adjoining
property, Developer, without special instruction or authorization, shall act, at
its discretion, to prevent such threatened loss or injury. Any compensation
claimed by Developer on account of emergency work shall be determined by
agreement. All salvage materials will become the property of the Developer
and shall be removed from the Site unless otherwise called for in the Contract
Documents. However, the District reserves the right to designate. certain
items’ of value that shall be turned over to the District unless otherwise
directed by District.

.6.10.13 All connections to public utilities and/or existing on-site services
shall be made and maintained in such a manner as to not interfere with the
continuing use of same by the District during the entire progress of the Work.

6.10.14 Developer shall provide such heat, covering, and enclosures as are
necessary to protect all Work, materials, equipment, appliances, and tools
against damage by weather conditions, such as extreme heat, cold, rain,
show, dry winds, flooding, or dampness.

6.10.15 The Developer shall protect and preserve the Work from-all damage

-or accident, providing any temporary roofs, window and door coverings,
boxings, or other construction as required by the Architect. The Developer
shall be responsible for existing structures, walks, roads, trees, landscaping,
and/or improvements in working areas; and shall provide adequate protection
therefor. If temporary removal is necessary of any of the above items, or
damage occurs due to the Work, the Developer shall replace same at his
expense with same kind, quality, and size of Work or item damaged. This
shall include any adjoining property of the District and others.

6.10.16 Developer shall take adequate precautions to protect existing roads,
sidewalks, curbs, pavements, utilities, adjoining property, and structures
(including, without limitation, protection from settlement or loss of lateral
support), and to avoid damage thereto, and repair any damage thereto
caused by construction operations.

6.10.17 Developer shall confine apparatus, the storage of materials, and the
operations of workers to limits indicated by law, ordinances, permits, or
directions of Architect, and shall not interfere with the Work or unreasonably
encumber Premises or overload any structure with materials. Developer shall
enforce all instructions of District and Architect regarding signs, advertising,
fires, and smoking, and require that all workers comply with all regulations
while on Project Site.

6.10.18 Developer, Developer’s empldyees, Subcontractors, Subcontractors’
employees, or any person associated with the Work shall conduct themselves
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in @ manner appropriate for a school site. No verbal or physical contact with
neighbors, students, and faculty, profanity, or inappropriate attire or behavior
will be permitted. District may require Developer to permanently remove
non-complying persons from Project Site. '

6.10.19 Developer shall take care to prevent disturbing or covering any
survey markers, monuments, or other devices marking property boundaries .
or corners. If such markers are disturbed, Developer shall have a civil
engineer, registered as a professional engineer in California, replace them at
no cost to District. :

6.10.20 In the event that the Developer enters into any agreement with
owners of any adjacent property to enter upon the adjacent property for the
purpose of performing the Work, Developer shall fully indemnify, defend, and
hold harmless each person, entity, firm, or agency that owns or has any
interest in adjacent property. The form and content of the agreement of
indemnification shall be approved by the District prior to the commencement
of any Work on or about the adjacent property. The Developer shall also
indemnify the District as provided in the indemnification provision herein,
These provisions shall be in addition to any other requirements of the owners
of the adjacent property.

6.11 General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities (“General Permit”) :

6.11.1 Developer acknowledges that all California school districts are now or
will soon be obligated to develop and implement the following storm water
requirements, without limitation:

6.11.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4
is a system of conveyances used to collect and/or convey storm water,
including, without limitation, catch basins, curbs, gutters, ditches,
man-made channels, and storm drains.

6.11.1.2 A Storm Water Pollution- Prevention Plan (SWPPP) that
contains specific best management practices (BMPs) and establishes
numeric effluent limitations at:

6.11.1.2.1 Sites where the District engages in maintenance
(e.qg., fueling, cleaning, repairing) of transportation activities.

6.11.1.2.2 Construction sites where:

6.11.1.2.2.1 One (1) or more acres of soil will be
disturbed, or :

6.11.1.2.2.1.1 The Project is part of a larger common
plan of development that disturbs more than one (1)
acre of soil.
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6.11.2 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the PrOJect at no
additional cost to the District. .

6.12 Working Evenings and Weekends

Developer may be required to work evenings and/or weekends at no additional cost
to the District. Developer shall give the District notice prior to performing any
‘evening and/or weekend work. Developer shall perform all evening and/or weekend
work in compliance with all applicable rules, regulations, laws, and local ordinances -
including, without limitation, all noise and light limitations. Developer shall
reimburse the District for any Inspector charges necessitated by the Developer’'s
evening and/or weekend work.

6.13 Cleaning Up

6.13.1 The Developer shall provide all services, labor, materials, and
equipment necessary for protecting the Work, all school occupants,
furnishings, equipment, and building structure from damage until its
completion and final acceptance by District. Dust barriers shall be provided to
isolate dust and dirt from construction operations. At completion of the Work
and portions thereof, Developer shall clean to the original state any areas
beyond the Work area that become dust laden as a result of the Work. The
Developer must erect the necessary warning signs and barricades to ensure
the safety of all school occupants. The Developer at all times must maintain
good housekeeping practices to reduce the risk of fire damage and must
make a fire extinguisher, fire blanket, and/or fire watch, as applicable,
available at each location where cutting, braising, soldering, and/or weId|ng is
being performed or where there is an increased risk of fire.

6.13.2 Developer at all times shall keep Premises free from debris such as.
waste, rubbish, and excess materials. and equipment caused by the Work.
Developer shall not leave debris under, in, or about the Premises, but shall
promptly remove same from the Premises on a daily basis. If Developer fails
to clean up, District may do so and the cost thereof shall be charged to
Developer. If the Contract Documents call for Work on an existing facility,
Developer shall also perform specific clean-up.on or about the Premises upon
request by the District as it deems necessary for the continuing education

- process. Developer shall comply with all related provisions of the
Specifications.

6.13.3 If the Construction Manager, Architect, or District observes the
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition.

6.13.4 Should the Developer fail to perform the required clean-up, or should
the clean-up be deemed unsatisfactory by the District, the District will then
perform the clean-up. All cost associated with the clean-up work (including
all travel, payroll burden, and costs for supervision) will be deducted from the
Guaranteed Maximum Price, or District may withhold those amounts from -
payment(s) to Developer.
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7. ~ SUBCONTRACTORS

7.1 Developer shall provide the District with information for all of Developer’s
Subcontracts and Subcontractors.

7.2 No contractual relationship exists between the District and any Subcontractor,
supplier, or sub-subcontractor by reason of the Contract Documents.

7.3 Developer agrees to bind every. Subcontractor by terms of the Contract.
Documents as far as those terms are applicable to Subcontractor’s work including,
without limitation, all labor, wage & hour, apprentice and related provisions and.
requirements. .If Developer shall subcontract any part of the Work called for by the
Contract Documents, Developer shall be as fully responsible to District for acts and
omissions of any Subcontractor and of persons either directly or indirectly employed
“by any Subcontractor, as it is for acts and omissions of persons directly employed by
Developer. The divisions or sections of the Specifications are not intended to control
the Developer in dividing the Work among Subcontractors or limit the work
performed by any trade.

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor

under the Contract Documents shall not in any way relieve Developer of any

obligations under the Contract Documents and no such consent shall be deemed to
. waive any provisions of the Contract Documents. ’

7.5 . Developer is directed to familiarize itself with sections 1720 through 1861 of
the Labor Code of the State of California, as regards the payment of prevailing
wages and related issues, and to comply with all applicable requirements therein all
including, without limitation, section 1775 and the Developer’'s and Subcontractors’
obligations and liability for violations of prevailing wage law and other applicable
laws. :

7.6 The Developer shall be responsible for the coordination of the trades,
Subcontractors, sub-subcontractors, and material or equipment suppliers working on
the Project.

7.7 Developer is solely responsible for settling any differences between the
Developer and its Subcontractor(s) or between Subcontractors.

7.8 Developer must include in all of its subcontracts the assignment provisions as
indicated in the Termination section of these Construction Provisions.

8. OTHER CONTRACTS/CONTRACTORS

8.1 District reserves the right to let other contracts, and/or to perform work with
its own forces, in connection with the Project. Developer shall afford other
contractors reasonable opportunity for introduction and storage of their materials
and execution of their work and shall properly coordinate and connect Developer’s
Work -with the work of other contractors. All District contracts and work performed
by its own forces shall abide by all provisions set forth in this agreement and the
Project Labor Agreement.
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8.2 Developer shall protect the work of any other contractor that Developer
encounters while working on the Project.

8.3 If any part of Developer's Work depends for proper execution or results upon
work of District or any other contractor, the Developer shall visually inspect, and
with reasonable effort, physically inspect all accessible portions of District’'s or any
other contractors work and promptly report to the District in writing before-
proceeding with its Work any defects in District’s or any other contractor’'s work that
render Developer’s Work unsuitable for proper execution and results. Developer
shall be held accountable for damages to District for District's or any other
contractor's work that Developer failed to inspect or should have inspected.

~ Developer’s failure to inspect and report shall constitute Developer’s acceptance of
all District’s or any other contractor's work as fit and proper for reception of
Developer's Work, except as to defects that may develop in District’s or any other
contractor's work after execution of Developer's Work. Developer shall be
reimbursed for damages if caused by the District or any other contractor as a result
of their work on the project.

8.4 To ensure proper execution of its subsequent work, Developer shall measure
and inspect work already in place and shall at once report to the District in writing
any discrepancy between that executed work and the Contract Documents.

8.5 Developer shall ascertain to its own satisfaction the scope of the Project and
nature of District’s or any other contracts that have been or may be awarded by

- District in prosecution of the Project to the end that Developer may perform under
the Contract Documents in light of the other contracts, if any.

8.6 Nothing herein contained shall be interpreted as granting to Developer
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not
cause any unnecessary hindrance or delay to the use and/or school operation(s) of
the Premises ‘and/or to District or any other contractor working on the Project. If
simultaneous execution of any contract or school operation is likely to cause
interference with performance of Developer's obligations under the Contract
Documents, Developer shall coordinate with those contractor(s), person(s), and/or
entity(s) and shall notify the District of the resolution and District shail not cause any
unnecessary hindrance or delay to the Developer or any other contractor working on
the Project.

9. DRAWINGS AND SPECIFICATIONS

9.1 A complete list of all Drawings that form a part of the Contract Documents are
to be found as an index on the Drawings themselves, and/or may be provided to the
Developer and/or in the Table of Contents.

9.2 Materials or Work described in words that so applied have a well ‘known
technical or trade meaning shall be deemed to refer to recognized standards, unless
noted otherwise. :

9.3 Trade Name or Trade Term.

1t is not the intention of the Contract Documents to go into detailed descriptions of
any materials and/or methods commonly known to the trade under “trade name” or
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“trade term.” The mere mention or notation of “trade name” or “trade term” shall be
considered a sufficient notice to Developer that it will be required to complete the
work so named, complete, finished, and operable, with all its appurtenances,
according to the best practices of the trade.

9.4 The naming of any material and/or equipment shall mean furnishing and .
installing of same, including all incidental and accessory items thereto and/or labor
therefor, as per best practices of the trade(s) involved, uniess specifically noted
otherwise.

9.5 Contract Documents are complementary, and what is called for by one shall be
binding as if called for by all. As such, Drawings and Specifications are intended to
be fully- cooperative and to agree. However, if Developer observes that Drawings
and Specifications are in conflict, Developer shall promptly notify District and
Architect in writing, and any necessary changes shall be made as provided in the
Contract Documents.

9.6 Should any question arise concerning the intent or meaning of the Contract
Documents, including the Plans and Specifications, the question shall be submitted to
the District for interpretation. If a conflict exists in the Contract Documents, these
Construction Provisions shall control over the Facilities Lease, which shall control
over the Site Lease, which shall control over Division 1 Documents, which shall
control over Division 2 through Division 49 documents, which shall control over
figured dimensions, which shall control over large-scale drawings,-which shall control
over small-scale drawings. In no case shall a document calling for lower quality
and/or quantity material or workmanship control. However, in the case of
discrepancy or ambiguity solely between and among the Drawings and
Specifications, the discrepancy or ambiguity shall be resolved in favor of the
interpretation that will provide District with the functionally complete -and operable
Project described in the Drawings and Specifications. In case of ambiguity, conflict,
or lack of information, District will furnish clarifications with reasonable promptness.

. 9.7 Drawings and Specifications are intended to comply with all laws, ordinances,
rules, and regulations of constituted authorities having jurisdiction, and where
referred to in the Contract Documents, the laws, ordinances, rules, and regulations
shall be considered as a part of the Contract Documents within the limits specified.

9.8 Ownership of Drawings

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental
architectural and engineering work, or copies of other Contract Documents furnished
by District, are the property of District. They are not to be used by Developer in
other work and, with the exception of signed sets of Contract Documents, are to be
returned to District on request at completion of Work, or may be used by District as
it may require without any additional costs to District. Neither the Developer nor any
Subcontractor, or material or equipment supplier shall own or claim a copyright in
the Drawings, Specifications, and other documents prepared by the Architect.
District hereby grants the Developer, Subcontractors, sub-subcontractors, and
‘material or equipment suppliers a limited license to use applicable portions of the
Drawings prepared for the Project in the execution of their Work under the Contract
Documents. ' :
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10. DEVELOPER'S SUBMITTALS AND SCHEDULES
10.1  Construction Schedule

10.1.1 The Developer shall comply with the construction schedule attached to
the Facilities Lease as Exhibit F ("Construction Schedule”). [To be attached
when available.]

10.1.1 Developer must provide all schedules both in hard copy and
electronically, in a format (e.g. Primavera) approved in advance by the
District. '

10.1.2 The District will review the schedules submitted and the Developer
shall consider changes and corrections in the schedules as requested by the
District. ’

10.2 Schedule of Values

The Developer shall provide a schedule of values for all of the Work, which includes
quantities and prices of items aggregating the Guaranteed Project Cost and
subdivided into component parts as approved by the District.

10.3 Safety Plan. Developer’s Safety Plan specifically adapted for the Project.
Developer's Safety Plan shall. comply with the following requirements:

10.3.1 All applicable requirements of California Division of Industrial Safety
(“CalOSHA™) and/or of the United States Occupational Safety and Health
Administration ("OSHA").

10.3.2 All provisions regarding Project safety, including all applicable
provisions in these Construction Provisions.

10.3.3 Developer’'s Safety Plan shall be in English and in the language(s) of
the Developer’s and its Subcontractors’ employees.

10.4- Complete Subcontractor List. The name, address, telephone number,
facsimile number, California State Contractors License number, classification, and
monetary value of all Subcontracts for parties furnishing labor, material, or
equipment for completion of the Project. '

10.5 Monthly Progress Schedule(s)

10.5.1 Upon request by the District, Developer shall provide Monthly
Progress Schedule(s) to the District. A Monthly Progress Schedule shall
update the approved Construction Schedule or the last Monthly Progress
Schedule, showing aill work completed and to be completed. The monthly
Progress Schedule shall be sent within the timeframe requested by the
District and shall be in a format acceptable to the District and contain a
written narrative of the progress of work that month and any changes,
delays, or events that may affect the work. The process for District approval
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of the Monthly Progress Schedule shall be the same as the process for
approval of the Construction Schedule »

10.5.2 Developer shall also submit Monthly Progress Schedule(s) with all
payment applications.

10.6 Material Safety Data Sheets (MSDS)

Developer is required to ensure Material Safety Data Sheets are available in a
readily accessible place at the Work Site for any material requiring a Material
Safety Data Sheet per the Federal “Hazard Communication” standard, or
employees right to know law. The Developer is also required to ensure proper
labeling on substance brought onto the job site and that any person working with
the material or within the general area of the material is informed of the hazards
of the substance and follows proper handling and protection procedures. Two
additional copies of the Material Safety Data Sheets shall also be submltted
directly to the District.

SITE ACCESS, CONDITIONS, AND REQUIREMENTS
11.1 Site Investigation

Developer has made a careful investigation of the Site and is familiar with the
requirements of the Contract Documents and has become familiar with the readily
observable, existing conditions of the Site.

11.2 Soils Investigation Report

11.2.1 When a soils investigation report obtained from test holes at Site is
available, that report shall be made available to the Developer.

11.3 Layout and Field Engineering

11.3.1 The Developer shall be responsible for having ascertained pertinent -
local conditions such as location, accessibility, and general character of the
Site and for having satisfied itself as to the conditions under which the Work
is to be performed. District shall not be liable for any claim for allowances
because of Developer's error or negligence in acquainting itself with the
conditions at the Site.

11.3.2 Developer shall protect and preserve established benchmarks and
monuments and shall make no changes in locations without the prior written
approval of District. Developer shall replace any benchmarks or monuments
that are lost or destroyed subsequent to proper notification of District and
with District's approval.
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11.4 Regional Notification Center

The Developer, except in an emergency, shall contact the appropriate regional .
notification center at least two (2) days prior to commencing any excavation if the
excavation will be conducted in an area or in a private easement that is known, or
reasonably should be known, to contain subsurface installations other than the
underground facilities owned or operated by the District, and obtain an inquiry
identification number from that notification center. No excavation shall be
commenced and/or carried out by the Developer unless an inquiry identification
number - has been assighed to the Developer or any Subcontractor and the

- Developer has given the District the identification number. Any damages arising
from Developer's failure to make appropriate notification shall be at the sole risk
and expense of the Developer. Any delays caused by failure to make appropriate
notification shall be at the sole risk of the Developer and shall not be considered
for an extension of the Contract Time.

11.5 Existing Utility Lines

11.5.1 Pursuant to Government Code section 4215, District assumes the
responsibility for removal, relocation, and protection of main or trunk utility
lines and facilities located on the construction Site at the time of
commencement of construction under the Contract Documents with respect to
any such utility facilities that are not identified in the Plans and Specifications. -
Developer shall not be assessed for liquidated damages for delay in
completion of the Project caused by failure of District or the owner of a utility
to provide for removal or relocation of such utility facilities. ‘ :

11.5.2 Locations of existing utilities provided by District and the Architect
are approximate within reasonable margin and shall not relieve Developer of
responsibilities to exercise reasonable care nor costs of repair due to
Developer’'s failure to do so. District shall compensate Developer for the costs
of locating, repairing damage not due to the failure of Developer to exercise
reasonable care, and removing or relocating such utility facilities not indicated
in the Plans and Specifications with reasonable accuracy, and for equipment
necessarily idle during such work. :

11.5.3 No provision herein shall be construed to preclude assessment
against Developer for any other delays in completion of the Work. Nothing in
this Article shall be deemed to require District to indicate the presence of
existing service laterals, appurtenances, or other utility lines, within the
exception of main or trunk utility lines. Whenever the presence of these
utilities on the Site of the construction Project can be inferred from the
presence of other visible facilities, such as buﬂdmgs, meter junction boxes, on
- or adjacent to the Site of the construction.

11.5.4 If Developer, while performing Work under the Contract Documents,
discovers utility facilities not identified by District in Plans and Specifications,
Developer shall immediately notify the District and the utility in writing. In
the event Developer fails to immediately provide notice and subsequently
causes damage to the utility facilities, the cost of repair for damage to above-
mentioned visible facilities shall be borne by the Developer."

Exhibit “D"” to Facilities Lease: Downtown Educational Complex / Phase I - Increment II
1050 Second Ave., Oakland, CA 94607 /OUSD and Turner Construction Company Page 24




12.

11.6 Notification

Developer understands, acknowledges and agrees that the purpose for prompt
notification to the District pursuant to these provisions is to allow the District to
investigate the condition(s) so that the District shall have the opportunity to
decide how the District desires to proceed as a result of the condition(s).
Accordingly, failure of Developer -to promptly notify the District in writing,
pursuant to these provisions, shall constitute Developer's waiver of any claim for
damages or delay incurred as a result of the condition(s).

11.7 Hazardous Materials
Developer shall comply with all provisions and requirements of the Contract

Documents related to hazardous materials including, W|thout limitation, Hazardous
Materials Procedures and Reqwrements

11.8 Signs

Neither the Developer nor any other person or entity shall display any signs not
required by law or the Contract Documents at the Site, fences trailers, offices, or
elsewhere on the Site without specific prior written approval of the District.

TRENCHES

12.1 Trenches Greater Than Five Feet

Pursuant to Labor Code section 6705, if the Guaranteed Project Cost exceeds
$25,000 and involves the excavation of any trench or trenches five (5) feet or more
in depth, the Developer shall, in advance of excavation, promptly submit to the
District and/or a registered civil or structural engineer employed by the District or
Architect, a detailed plan showing the design of shoring for protection from the
hazard of caving ground during the excavation of such trench or trenches.

12.2 [Excavation Safety

If such plan varies from the Shoring System Standards established by the
Construction Safety Orders, the plan shall be prepared by a registered civil or
structural engineer, but in no case shall such plan be less effective than that required
by the Construction Safety Orders. No excavation of such trench or trenches shall be
commenced until said plan has been accepted by the District or by the person to
whom authority to accept has been delegated by the District.

12.3- No Tort Liability of District

Pursuant to Labbr Code section 6705, nothing in this Article shall impose tort liability
upon the District or any of its employees.

12.4 No Excavation Without Pe‘rmits

The Developer shall not commence any excavation Work until it has secured all
necessary permits including the required CAL OSHA excavation/shoring permit. Any
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permits shall be prominently displayed on the Site prior to the commencement of
any excavation.

12.5 Discovery of Hazardous Waste and/or Unusual Condlglons

12.5.1 Pursuant to Public Contract Code section 7104, if the Work mvolves
digging trenches or other excavations that extend deeper than four feet below
the Surface, the Developer shall promptly, and before the following conditions
are disturbed, notify the District, in writing, of any:

12.5.1.1 Material that the Developer believes may be material that is
hazardous waste, as defined in section 25117 of the Health and Safety
Code, is required to be removed to a Class I, Class II, or Class III
disposal site in accordance with provisions of existing law.

12.5.1.2 Subsurface or latent physical conditions at the Site differing
from those indicated.

. 12.5.1.3 Unknown physical conditions at the Project Site of any
unusual nature, different materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided
for in the Contract Documents.

12.5.2 The District shall promptly investigate the conditions, and if it finds
that the conditions do materially so differ, or do involve hazardous waste, and
cause a decrease or increase in the Developer’s cost of, or the time required
for, performance of any part of the Work, shall issue a Change Order or
mutually agree to abate the hazards with the Districts environmental
resources under the procedures described herein.

12.5.3 1In the event that a dispute arises between District and the Developer
whether the conditions materially differ or cause a decrease or increase in the
Developer's cost of, or time required for, performance of any part of the
Work, the Developer shall not be excused from any scheduled completion
date provided for by the Contract Documents, but shall proceed with all work
to be performed under the Contract Documents. The Developer shall retain
any and all rights provided either by the Contract Documents or by law that
‘pertain to the resolution of disputes and protests.

13. INSURANCE AND BONDS

13.1 Developer’s Insurance. The Developer shall comply with the insurance
requirements as indicated in the Facilities Lease.

13.2 Contract Security - Bonds

13.2.1 Developer shall furnish two surety bonds issued by a California
admitted surety insurer as follows:

13.2.1.1 Performance Bond: A bond in an amount at least equal
to one hundred percent (100%) of Guaranteed Project Costas security
for faithful performance of the Contract Documents.
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13.2.1.2 Payment Bond: A bond in an amount at least equal to one
hundred percent (100%) of the Guaranteed Project Costas security for
payment of persons performing labor and/or furmshmg materials in
connection with this Agreement.

13.2.2 Cost of bonds shall be included in the Guaranteed Maximum Price.

13.2.3 Al bonds related to this Project shall be in the forms set forth in
these Lease Documents and shall comply with all requirements of the Lease
~ Documents, including, without limitation, the bond forms.

14. WARRANTY[GUARANTEE[INDEMNITY
14.1 ‘ Warranty/Guarantee

14.1.1 The Developer shall obtain and preserve for the benefit of the
District, manufacturer’s warranties on materials, fixtures, and equipment
incorporated into the Work.

In addition to guarantees required elsewhere, Developer shall, and hereby
does guarantee and warrant all Work furnished on the job against all defects
for a period of ONE (1) year after the date of completion as defined in Public
Contract Code section 7107, subdivision (c¢). If any work is not in compliance
with the Drawings and Specifications, Developer shall repair or replace any
and all of that Work, together with any other Work that may be displaced in
so doing, that may prove defective in workmanship and/or materials within a
ONE (1) year period from date of completion as defined above without
expense whatsoever to District. In the event of failure of Developer and/or
Surety to commence and pursue with diligence said replacements or repairs
within ten (10) days after being notified in.writing, Developer and Surety
hereby acknowledge and agree that District is authorized to proceed to have
defects repaired and made good at expense of Developer and/or Surety who
hereby agree to pay costs and charges therefore immediately on demand.

14.1.2" If any work is not in compliance with the Drawings and Specifications
and if in the opinion of District said defective work creates a dangerous
~ condition or requires immediate correction or attention to prevent further loss
to District or to prevent interruption of operations of District, District will
attempt to give the notice required above. If Developer or Surety cannot be
contacted or neither complies with District's request for correction within a
reasonable time as determined by District, District may, notwithstanding the
above provision, proceed to make any and all corrections and/or provide
attentions the District believes are necessary. The costs of correction or
attention shall be charged against Developer and Surety of the guarantees
provided in this Article or elsewhere in this Agreement.
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14.1.3 The above provisions do not in any way limit the guarantees on any
items for which a longer guarantee is specified or on any items for which a
manufacturer gives a guarantee for a longer period. Developer shall furnish
to District all appropriate guarantee or warranty certificates as indicated in
the Specifications or upon request by District.

14.1.4 Nothing herein shall limit any other rights or remedies available to
District. » '

14.2 Indemnity Developer shall indemnify the District as indicated in the
Facilities Lease.’ :

© 15, TIME

15.1 Computation of Time / Adverse Weather

15.1.1 The Developer will only be allowed a time extension for Adverse
Weather conditions if requested by Developer and only if all of the following
conditions are met:

15.1.1.1 The weather conditions constitute Adverse Weather, as
defined herein;

15.1.1.2 Developer can verify that the Adverse Weather caused
delays in excess of five hours of the indicated labor required  to
complete the scheduled tasks of Work on the day affected by the
Adverse Weather;

15.1.1.3 The Developer’s crew is dismissed as a result of the Adverse
Weather; and :

15.1.1.4 The number of days of delay for the month exceed the
.following parameters:

January [6]1 July o]l
February I51 August [0]
March ‘ I51 September [1]
April [4] October [1]
May - 11 November [3]
June [01 December [5]

15.1.2 A day-for-day extension will only be allowed for those days in excess
of those indicated herein.

15.1.3 The Contract Time has been determined with consideration given to

the average climate weather condltlons prevailing in the County in which the
Project is located.

15.2 Hours of Work
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16.

15.2.1 Sufficient Forces

Developer and Subcontractors shall continuously furnish sufficient forces to
ensure the prosecution of the Work in accordance with the Construction
Schedule.

15.2.2 Performance During Working Hours

Work shall be performed during regular working hours as permitted by the
appropriate governmental agency except that in the event of an emergency,
or when required to complete the Work in accordance with job progress, Work
may be performed outside of regular working hours with the advance written
consent of the District and approval of any required governmental agencies,

15.3 Progress and Completion

15.3.1 Time of the Essence

Time limits stated in the Contract Documents are of the essence to the
Contract Documents. By executing the Facilities Lease, the Developer
confirms that the Contract Time is a reasonable period for performing the
Work.

'15.3.2 No Commencement Without Insurance

The Developer shall not commence operations on the Project or elsewhere
prior to the effective date of insurance and bonds. The date of
commencement of the Work shall not be changed by the effective date of
such insurance. If Developer commences Work without insurance and bonds,
all Work is performed at Developer’s peril and shall not be compensable until
and unless Developer secures bonds and insurance pursuant to the terms of
the Contract Documents and subject to District claim for damages.

15.4 Schedule

Developer shall provide to District, Construction Manager, and Architect a schedule in

conformance with the Contract Documents and as required in these Construction
Provisions. :

15.5 Expeditious Completion

The Developer shall proceed expeditiously with adequate forces and shall achieve
Completion within the Contract Time.

EXTENSIONS OF TIME - LIQUIDATED DAMAGES

16.1 Liguidated Damages

Developer and District hereby agree that the exact amount of damages for failure to
complete the Work within the time specified is extremely difficult or impossible to
determine. If the Work is not completed within the time specified in the Contract
Documents, it is understood that the District will suffer damage. It being impractical
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-and unfeasible to determine the amount of actual damage, it is agreed the Developer
shall pay to District as fixed and liquidated damages, and not as a penalty, the
amount set forth in the Facilities Lease for each calendar day of delay in completion.
Developer and its Surety shall be liable for the amount thereof pursuant to
Government Code section 53069.85. -

16.2  Excusable Delay

16.2.1 Developer shall not be charged for liquidated damages because of
any delays in completion of Work which are not the fault of Developer or its
Subcontractors, including acts of God as defined in Public Contract Code
section 7105, acts of enemy, epidemics, and quarantine restrictions.
Developer shall, within five (5) calendar days of beginning of any delay, notify
District in writing of causes of delay including documentation and facts
explaining the delay. District shall review the facts and extent of any delay
and shall grant extension(s) of time for completing Work when, in its
judgment, the findings of fact justify an extension. Extension(s) of time shall
apply only to that portion of Work affected by delay, and shall not apply to ..
other portions of Work not so affected. An extension of time may only be
granted if Developer has timely submitted the Construction Schedule as
required herein.

16.2.2 Developer shall notify the District pursuant to the claims provisions in
these Construction Provisions of any anticipated delay and its cause.
Following submission of a claim, the District may determine whether the delay
is to be considered avoidable or unavoidable, how long it continues, and to
what extent the prosecution and completion of the Work might be delayed
thereby. '

16.2.3 In the event the Developer requests an extension of Contract Time
for unavoidable delay, such request shall be submitted in ‘accordance with the
provisions in the Contract Documents governing changes in Work. When
requesting time, requests must be submitted with full justification and
documentation. If the Developer fails to submit justification, it waives its
right to a time extension at a later date. Such justification must be based on
the official Construction Schedule as updated at the time of occurrence of the
delay or execution of Work related to any changes to the Scope of Work. Any
claim for delay must include the following information as support, without
limitation: : T

16.2.3.1 The duration of the activity relating to the changes in the
Work  and the resources (manpower, equipment, material, etc.)
required to perform the activities within the stated duration.

16.2.3.2 Specific logical ties to the Contract Schedule for the
proposed changes and/or delay showing the activity/activities in the
Construction Schedule that are affected by the change and/or delay.
(A portion of any delay of seven (7) days or more must be provided.)

16.2.3.3 A recovery schedule must be submitted.
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17.

16.3

No Additional Compensation for Delays Within Develoger's Control

16.3.1 Developer is aware that governmental agencies, including, without

limitation, the Division of the State Architect, the Department of General
Services, gas companies, electrical utility companies, water districts, and
other agencies may have to approve Developer-prepared drawings or approve
a proposed installation. Accordingly, Developer has included in the
Guaranteed Project Cost, time: for possible review of its drawings and for
reasonable delays and damages that may be caused by such agencies. Thus,
Developer is not entitled to make a claim for damages for delays arising from
the review of Developer’s drawings.

16.3.2 Developer shall only be entitled to compensation for delay when all of
the following conditions are met:

16.3.2.1 The District including its Conetruction Manager and Architect
is responsible for the delay;

16.3.2.2 The 'delay is unreasonable under the. circumstances
involved;

16.3.2.3 The delay was not within the contemplatlon of District and
Developer; and :

16.3.2.4 Developer complles with the claims procedure of the
Contract Documents. ‘

16.4 Float or Slack in the Schedule

17.1

Float or slack is the amount of time between the early start date and the late start
date, or the early finish date and the late finish date, of any of the activities in the
schedule. Float or slack is owned by the project and is not for the exclusive use of or
benefit of either the District or the Developer.

CHANGES IN THE WORK

No Changes Without Authorization

17.1.1 There shall be no change whatsoever in the Drawings, Specifications,
or in the Work without an executed Change Order authorized by the District
as herein provided. District shall not be liable for the cost of any extra work
or any substitutions, changes, additions, omissions, or deviations from the
Drawings and Specifications unless the District's governing board has
authorized the same and the cost thereof has been approved in writing by
Change Order. No extension of time for performance of the Work shall be
allowed hereunder unless a request for such extension is made at the time

‘changes in the Work are ordered, and such time duly adjusted and approved

in writing in the Change Order. The provisions of the Contract Documents
shall apply to all such changes, additions, and omissions with the same effect:
as if originally embodied in the Drawings and SpeC|f|cat|ons
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17.1.2 Developer shall perform immediately all work that has been
authorized by a fully executed Change Order. Developer shall be fully
responsible for any and all delays and/or expenses caused by Developer's
failure to expeditiously perform this Work.

17.1.3. Should any Change Order result in an increase in the Guaranteed
Maximum Price, the cost of that Change Order shall be agreed to, in writing,
in advance by Developer and District and be subject to the monetary
limitations set forth in Public Contract Code section 20118.4. In the event
that Developer proceeds with any change in Work without a Change Order
executed by the District, Developer waives any claim of additional
compensation or time for that additional work.

17.1.4 Developer understands, acknowledges, and agrees that the reason
for District authorization is so that District may have an opportunity to
analyze the Work and decide whether the District shall proceed with the
Change Order or alter the Project so that a change in Work becomes
unnecessary. : '

17.2 Architect Authority

The Architect will have authority to order minor changes in the Work not involving
any adjustment in the Guaranteed Maximum Price, or an extension of the Contract
Time, or a change that is inconsistent with the intent of the Contract Documents.
These changes shall be effected by written Change Order or by Architect’s
response(s) to RFI(s).

17.3 Change Orders

17.3.1.-A Change Order is a written instrument prepared and issued by the
District and/or the Architect and signed by the District (as authorized by the
District's Board of Education), the Developer, the Architect, and approved by
the Project Inspector (if necessary) and DSA (if necessary), stating their
agreement regarding all of the following:

17.3.1.1 A description of a change in the Work;

17.3.1.2 The amount of the adjustment in the Guaranteed Maximum
Price, if any; and

17.3.1.3 The extent of the adjustment in the Contract Time, if any.
17.3.2 Changes in Guaranteed Maximum Price

A Change Order Request ("COR") shall include breakdowns pursuant to the
revisions herein to validate any change in Guaranteed Maximum Price.

17.3.3 Unknown and/or Unforeseen Conditibns

If the Developer encounters conditions at the site that are (1) subsurface or
otherwise concealed physical conditions that differ materially from those
indicated in the Contract Documents or (2) unknown physical conditions of an
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unusual nature, that differ materially from those ordinarily found to exist and

. generally recognized as inherent in construction activities of the character

provided for in the Contract Documents, the Developer shall promptly provide
notice to the District and the Architect before conditions are disturbed and in
no event later than 21 days after first observance of the conditions. The

“Architect will promptly investigate such conditions and, if the Architect

determines that they differ materially and cause an increase or decrease in
the Developer’s cost of, or time required for, performance of any part of the
Work, will recommend an equitable adjustment in the Contract Sum or
Contract Time, or both. If the Architect determines that the conditions at the
site are not materially different from those indicated in the Contract
Documents and that no change in the terms of the Contract is justified, the
Architect shall promptly notify the DIStI‘ICt and Developer in writing, stating

the reasons.

17.4 Format for Change Order Request

The following format shall be used as applicable by the District and the Developer
to communicate proposed additions and deductions to the Contract Documents,

supported by attached documentation.

SUBCONTRACTOR PERFORMED WORK
» ADD DEDUCT
(a) | Material (attach itemized quantity and unit cost
plus sales tax)
(b) | Add Labor (attach itemized hours and rates, fully
| encumbered)
(c) | Add Equipment (attach suppliers’ mvouce)
(d) | Subtotal
(e) | Add Subcontractor’s overhead and profit, not
' to exceed ten percent (10%) of item (d)
(f) Subtotal
Add Developer's General Requirements and
General Conditions
| Add_Developer’s profit, not to exceed three and
: six tenths percent (3.6%) of Item (f)
1 (h) | Subtotal
(i) Add Bond and Insurance, at Developer’s Cost
(i) TOTAL
(k) | Time Days
DEVELOPER PERFORMED WORK o
‘ ADD DEDUCT
(a) | Material (attach itemized quantity and unit cost
‘ plus sales tax)
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(b) | Add Labor (attach itemized hours and rates, fully
encumbered) '

(c) | Add Equipment (attach suppliers’ invoice)
(d) | Subtotal

(e) | Add Developer’'s General Requirements and
General Conditions

Add Developer’s profit, not to exceed three and

six tenths percent (3.6%) of item (d).
(f) Subtotal

(g) | Add Bond and Insurance; at Developer’s Cost

(h) |TOTAL
(i) | Time ' Days

17.5 Change Order Certification

17.5.1 All Change Orders and CORs must include the following certification
by the Developer:

“The undersigned Developer approves the foregoing as to the changes,
if any, and the Guaranteed Project Cost specified for each item and as
to the extension of time allowed, if any, for completion of the entire
Work as stated herein, and agrees to furnish all labor, materials, and
service, and perform all work necessary to complete any additional .
work specified for the consideration stated herein. Submission of
sums which have no basis in fact or which Developer knows are false
are at the sole risk of Developer and may be a violation of the False
Claims Act set forth under Government Code section 12650 et seq.
and U.S. Criminal Code, 18 U.S.C. § 1001. It is understood that the
changes herein to the Contract Documents shall only be effective when
approved by the governing board of the District.”

It is expressly understood that the value of the extra Work or changes
expressly includes any and all of the Developer’s costs and expenses,
both direct and indirect, resulting from additional time required on the
Project or resulting from delay to the Project. Any costs, expenses,
damages, or time extensions not included are deemed waived, unless
there is a delay by the District in processing the change orders.

'17.6 Determination of Change Order Cost

17.6.1 The amount of the increase or decrease in the Guaranteed Project
Cost from a Change Order, if any, shall be determined in one or more of the
following ways as applicable to a specific situation -and at the District's
discretion: .

17.6.1.1 District acceptance of a COR;

17.6.1.2 By amounts contained in Déveloper’s schedule of values, if
applicable; '
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17.6.1.3 By agreement between District and Developer.

17.7 Deductive Change Orders

All deductive Change Order(s) must be prepared pursuant to the provisions herein.
17.8 Discounts, Rebates, and Refunds

For purposes of determining the cost, if any, of any change, addition, or omission to -
the Work hereunder, all trade discounts, rebates, refunds, and all returns from the
sale of surplus materials and equipment shall accrue and be credited to the
Developer, and the Developer shall make provisions so that such discounts, rebates, -
refunds, and returns may be secured, and the amount thereof shall be allowed as a
reduction of the Developer’s cost in determining the actual cost of construction for
purposes of any change, addition, or omission in the Work as provided herein.

17.9 Construction Change Directives

17.9.1 A Construction Change Directive is a written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work. The
District may as provided by law, by Construction Change Directive and
without invalidating the Contract, order changes in the Work consisting of
additions, deletions, or other revisions. If all or a portion of the Project is
being funded by funds requiring approval by the State Allocation Board
(SAB), these revisions may be subject to compensation once approval of
same is received and funded by the SAB, and funds are released by the
Office of Public School Construction (OPSC). Any dispute as to the sum of
the Construction Change Directive or timing of payment shall be resolved
pursuant to the Payment and Claims and Disputes provisions herein.

17.9.2 The District may issue a Construction Change Directive in the
absence of agreement on the terms of a Change Order. '

17.10 Forcé Account Directives -

17.10.1 When work, for which a definite price has not been agreed upon
in advance, is to be paid for on a force account basis, all direct costs

~ necessarily incurred and paid by the Developer for labor, material, and-
equipment used in the performance of that Work, shall be subject to the
approval of the District and compensation will be determined as set forth
herein. .

17.10.2 The District will issue a Force Account Directive to proceed with
the Work on a force account basis, and a not-to-exceed budget will be
established by the District. :

17.10.3 All requirements regarding direct cost for labor, labor burden,
material, equipment, and markups on direct costs for overhead and profit
described in this section shall apply to Force Account Directives. However,
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the District will only pay for actual costs verified in the field by the District or
its authorized representative(s) on a daily basis.

17.10.4 = The Developer shall be responsible for all cost related to the
administration of Force Account Directive. The markup for overheard and
profit for Contractor modifications shall be full compensation to the
Developer to administer Force Account Directive. :

17.10.5 The Developer shall notify the District or its authorized

representative(s) at least twenty-four (24) hours prior to proceeding with

any of the force account work. Furthermore, the Developer shall notify the

District when it 'has consumed eighty percent (80%) of the budget, and shall

not exceed the budget unless specifically authorized in writing by the
District. The Developer will not be compensated for force account work in

the event that the Developer fails to timely notify the District regarding the

commencement of force account work, or exceeding the force account

budget.

17.10.6 The Developer shall diligently proceed with the work, and on a
daily basis, submit a daily force account report on a form supplied by the
District no later than 5:00 p.m. each day. The report shall contain a detailed
itemization of the daily labor, material, and equipment used on the force

~account work only. The names of the individuais performing the force
account work shall be included on the daily force account reports. The type
.and model of equipment shall be identified and listed.. The District will
review the information contained in the reports, and sign the reports no later
than the next work day, and return a copy of the report to the Developer for
their records. The District will not sign, nor will the Developer receive
compensation for work the District cannot verify. The Developer will provide
a weekly force account summary indicating the status of each Force Account
Directive in terms of percent complete of the not-to-exceed budget and the
estimated percent complete of the work

17.10.7 1In the event the Developer and the District reach a written
agreement on a set cost for the work while the work is proceeding based on
a Force Account Directive, the Developer’s signed daily force account reports
shall be discontinued and all previously signed reports shall be invalid.

17.11 Accounting Recofds

With respect to portions of the Work performed by Change Orders, the Developer
shall keep and maintain cost-accounting records satisfactory to the District, which
shall be available to the District on the same terms as any other books and
records the Developer is required to maintain under the Contract Documents.

17.12 Notice Required

If the Developer desires to make a claim for an increase in the Guaranteed
Maximum Price, or any extension in the Contract Time for completion, it shall
notify the District pursuant to the provisions herein. No claim shall be considered
unless made in accordance with this subparagraph. Developer shall proceed to
execute the Work even though the adjustment may not have been agreed upon.
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Any change in the Guaranteed Project Cost or ‘extension of the Contract Time
resulting from such claim shall be authorized by a Change Order.

17.13 'Agplicab‘ility to Subcontractors

Any requirements under this Article shall be equally applicable to Change Orders
issued to Subcontractors by the Developer to the extent as required by the
Contract Documents. '

17.14 Alteration to Change Order Language

Developer shall not alter Change Orders or reserve time in Change Orders.
Developer shall execute finalized Change Orders and proceed under the provisions
herein with proper notice.

17.15 Fajlure of De\ieloger to Execute Change Order

Developer shall be in default of the Contract Documents if Developer fails to
execute a Change Order when the Developer agrees with the addition and/or
deletion of the Work in that Change Order.

18. REQUESTS FOR INFORMATION

18.1 Any Request for Information shall reference all applicable Contract
Document(s), including Specification section(s), detail(s), page number(s),
drawing number(s), and sheet number(s), etc. The Developer shall make
suggestions and interpretations of the issue raised by each Request for
Information. A Request for Information cannot modify the Guaranteed Maximum
Price, Contract Time, or the Contract Documents.

19. PAYMENTS

19.1 Guaranteed Project Cost

As compensation for Developer’s construction of the Project, the District shall pay
Developer pursuant to the terms of Exhibit “C" to the Facilities Lease.

19.2 Applications for Tenant Improvement Payments

19.2.1 Procedure for Applicatibons for Tenant Improvement Payments

19.2.1.1 Not before the fifth (5™) day of each calendar month during
the progress of the Work, Developer shall submit to the District and
the Architect an itemized Application for Payment for operations
completed in accordance with the Schedule of Values. Such
.application shall be on a form -approved by the District and shall be
notarized, if required, and supported by the following or each portion
thereof unless waived by the District in writing:

19.2.1.1.1 The amount paid to the date of the Application for
Payment to the Developer, to all its Subcontractors, and all
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others furnishing labor, material, or equipment under the
Contract Documents; '

19.2.1.1.2 The amount being requested under the Application
for Payment by the Developer on its own behalf and separately
stating the amount requested on ' behalf of each of the
Subcontractors and all others furnishing labor, material, and
equipment under the Contract Documents;

19.2.1.1.3 The balance that will be due to each of such entities
after said payment is made;

19.2.1.1.4 A certification that the As-Built Drawings and
annotated Specifications are current; '

19.2.1.1.5 Itemized breakdown of work done for the purpose
of requesting partial payment; '

19.2.1.1.6 An updated and acceptable construction schedule in
conformance with the provisions herein;

19.2.1.1.7 The additions to and subtractions from the
Guaranteed Project Cost and Contract Time;

19.2.1.1.8

© 19.2.1.1.9 The percentage of completion of the Developer’s
- Work by line item;

19.2.1.1.10Schedule of Values updated from the preceding
- Application for Payment;

19.2.1.1.11 A duly completed and executed conditional waiver
and release upon Tenant Improvement Payment compliant with
Civil Code section 3262 from the Developer and each
subcontractor of any tier and supplier to be paid from the
current Tenant Improvement Payment; -

19.2.1.1.12 A duly completed and executed unconditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 3262 from the Developer and
each subcontractor of any tier and supplier that was paid from
the previous Tenant Improvement Payment; and

19.2.1.1.13 A certification by the Developer of the following:

The Developer warrants title to all Work performed as of the
date. of this payment application. The Developer further
warrants that all Work performed as of the date of this
payment application is free and clear of liens, claims, security
interests, or encumbrances in favor of the Developer,
Subcontractors, material and equipment suppliers, workers, or
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other persons or entities making a claim by reason of having
provided labor, materials, and equipment relating to the Work,
except those of which the District has been informed.

19.2.1.1.14 All remaining certified payroll record (*CPR(s)") for .
each journeyman, apprentice, worker, or other employee
employed by the Developer and/or each Subcontractor in
connection with the Work for the period of the Application for
Payment. " As indicated herein, the District shall not make any
payment to Developer until:

19.2.1.1.14.1 Developer and/or its Subcontractor(s) provide
CPRs acceptable to the District for all weeks any journeyman,
apprentice, worker or other employee was employed in
connection with the Work directly to the Labor Commissioner
weekly or to the District if the Project is not subject to State
labor compliance, and within ten (10) days of any request by
the District or the Labor Commissioner in-accordance with
section 16461 of Title 8 of the California Code of Regulatlons,
and ‘

19.2.1.1.14.2 The District is given sufficient time to review
and/or audit the CPRs to determine their acceptability. Any
delay in Developer and/or its Subcontractor(s) providing
CPRs to the District in a timely manner will directly delay the
District's review and/or audit of the CPRs and Developer’s
payment. '

19.2.2 Prerequisites for Tenant Improvement Payments

19.2.2.1 First Payment Request: The following items, if
applicable, must be completed before the District will accept and/or
process the Developer's first payment request:

19.2.2.1.1 Installation of field office;

19.2.2.1.2 Installation of temporary facilities and fencing;

19.2.2.1.3 Schedule of unit prices, if applicable;

19.2.2.1.4 Initial progress report.

19.2.2.1.5 List of Subcontractors, with names, license
numbers, telephone numbers, and Scope of Work;

19.2.2.1.6 All bonds and insurance endorsements; and
19.2.2.1.7 Resumes of Developer’s project manager, and if

applicable, job site secretary, record documents recorder, and
job site superintendent.
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19.2.3 No Waiver of Criteria. Any payments made to Developer where
criteria set forth herein have not been met shall not constitute a waiver of
said criteria by District. Instead, such payment shall be construed as a good
faith effort by District to resolve differences so Developer may pay its
Subcontractors and suppliers. Developer agrees that failure to submit such
items may constitute a breach of contract by Developer and may subject
Developer to termination.

19.3 District’'s Approval of Application for Payment

19.3.1 Upon receipt of an Application for Payment, The District shall act in
accordance with both of the following:

19.3.2 Each Application for Payment shall be reviewed by the District as
soon as practicable after receipt for the purpose of determining that the -
Application for Payment is a proper Application for Payment.

19.3.3 Any Application for Payment determined not to be a proper

- Application for Payment suitable for payment shall be returned to the

- Developer as soon as practicable, but not later than seven (7) days, after
receipt. An Application for Payment returned pursuant to this paragraph shalil
be accompanied by a document setting forth in writing the reasons why the
Application for Payment is not proper. The number of days available to the
District to make a payment without incurring interest pursuant to this section
shall be reduced by the number of days by which the District exceeds this
seven-day return requirement.

19.3.4 ‘An Application for Péyment shall be considered properly executed if
funds are available for payment of the Application for Payment, and payment
is not delayed due to an audit inquiry by the financial officer of the District.

19.3.5 The District's review of the Developer’s Application for Payment will
be based on the District’s and the Architect’s observations at the Site and the -
data comprising the Application for Payment that the Work has progressed to
the point indicated and that, to the best of the District's and the Architect’s
knowledge, information, and belief, the quality of the Work is in accordance
with the Contract Documents. The foregoing representations are subject to:

19.3.6 Observation of the Work for general conformance with the Contract
Documents,

19.3.7 Results of subsequent tests and inspections,

19.3.8 Minor deviations from the Contract Documents correctable prior to
completion, and

19.3.9 Specific qualifications expressed by the Architect.
19.3.10 District’s approval of the certified Application for Payment shall be

based on Developer complying with all reqmrements for a fully complete and
valid certxﬁed Application for Payment.
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19.3.11 Payments to Developer

19.3.11.1 Within thirty (30) days after approval of the Application for
Payment, Developer shall be paid a sum equal to ninety percent (90%)
of the value of the Work performed (as verified by Architect and
Inspector and certified by Developer) up to the last day of the previous
month, less the aggregate of previous payments and amount to be
withheld. The value of the Work completed shall be Developer’'s best
estimate. No inaccuracy or error in said estimate shall operate to
release the Developer, or any Surety upon any bond, from damages
arising from such Work, or from the District's right to enforce each and
every provision of the Contract Documents, and the District shall have
the right subsequently to correct any error made in any estimate for
payment.

19.3.11.2 The Developer may request an accelerated application for
payment to assist small business material and labor needs. District
agrees to accommodate such requests on case by case basis.

19.3.11.3 The Developer may not be entitled to have payment
requests processed, or may be entitled to have only partial payment
made for Work performed, so long as any lawful or proper direction
given by the District concerning the Work, or any portion thereof,
remains incomplete. ' .

19.3.11.4 If the District fails to make any Tenant Improvement
Payment within thirty (30) days after receipt of an undisputed and
properly submitted Application for Payment from the Developer, the
District shall pay interest to the Developer equivalent to the legal rate
set forth in subdivision (a) of Section 685.010 of the Code of Civil
Procedure.

19.3.12 No Waiver

No payment by District hereunder shall be interpreted so as to imply that
District has inspected, approved, or accepted any part of the Work.
Notwithstanding any payment, the District may enforce each and every
provision of the Contract Documents. The District may correct or require
correction of any error subsequent to any payment

19.3.13 Warranty of Title

19.3.13.1 If a lien or a claim based on a stop notice of any nature
should at any time be filed against the Work or any District property,
by any entity that has supplied material or services at the request of
the Developer, Developer and Developer’s Surety shall promptly, on
demand by District and at Developer’s and Surety’s own expense, take
any and all action necessary to cause any such lien or a claim based
on a stop notice to be released or discharged immediately therefrom.

119.3.13.2 If the Developer fails to furnish t6 the District within
thirty(30) calendar days after demand by the District satisfactory
evidence that a lien or a claim based on a stop notice has been
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released, discharged, or secured, the District may discharge such
indebtedness and deduct the amount required therefor, together with
any and all losses, costs, damages, and attorney’s fees and expenses
incurred or suffered by District from any sum payable to Developer
under the Contract. :

19.4 _ Decisions to Withhold Payment

19.4.1 Reasons to Withhold Payment

The District may withhold payment in whole, or in part, to the extent
reasonably necessary to protect the District if, in the District's opinion, the
representations to the District required herein cannot be made. The District
may withhold payment, in whole, or in part, to such extent as may be
necessary to protect the District from loss because of, but not limited to:

19.4.1.1 Failure to commence and diligently pursue remediation of
Defective Work within seven (7) days of written notice to Developer;

194.1.2 Stop Notices or other liens served upon the District as a
result of the Contract Documents if no bond around provisions are not
put in place by the Developer

19.4.1.3 The cost of completion of the Contract Documents if there
exists reasonable doubt that the Work can be completed for the unpaid
balance of retention or the Guaranteed Project Cost or by the Contract
Time;

19.4.1.4 Damage to the District or other contractor(s);

19.4.1.5 Failure of the Developer to submit, on a timely basis,
proper, sufficient, and acceptable documentation required by the -
Contract Documents, including, without limitation, a Construction
Schedule, Schedule of Submittals, Schedule of Values, Monthly
Progress Schedules, Shop Drawings, Product Data and samples,
Proposed product lists, executed Change Orders, and/or verified
reports; '

19.4.1.6 Failure of the Developer to maintain As-Built Drawings;

19.4.1.7 1If the District has an LCP in force on this Project, the failure
to provide certified payroll records as required by the LCP, by State
labor compliance, by these Contract Documents or by written request
for each journeyman, apprentice, worker, or other employee employed
by the Developer and/or by each Subcontractor in connection with the
Work for the period of the Application for Payment or if payroll records
are delinquent or inadequate;

19.4.1.8 Failure to properly pay prevailing wages as required in
‘Labor Code section 1720 et seq., failure to comply with any other
Labor Code requirements, and/or failure to comply with the District’s
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. LCP, if one is in force on this Project, or labor compliance monitoring
and enforcement;

19.4.1.9 Failure to comply with any applicable federal requirements
regarding minimum wages, withholding, payrolls and basic records,
apprentice and trainee employment requirements, equal employment
opportunity requirements, Copeland Act requirements, Davis-Bacon
Act and related requirements, Contract Work Hours and Safety
Standards Act requirements;

19.4.1.10 Failure to perform any.implementation and/or monitoring
required by the General Permit, including without limitation any SWPPP
for the Project and/or the imposition of any penalties or fines therefore
whether imposed on the District or Contractor;

19.4.1.11 Failure to pay Subcontractor(s) or supplier(s) as requnred by
law and by the Contract Documents; and

19.4.1.12 Developer is otherwise in breach, default, or in substantial
violation of any provision of the Contract Documents.

1‘9.4.2 Reallocation of Withheld Amounts

19.4.2.1 District reserves its right to apply any withheld amount to
pay outstanding claims or obligations as defined herein, in accordance
with the provisions payment and performance bond process. In so
doing, District shall make such payments on behalf of Developer. If
~any payment is so made by District, then that amount shall be
considered a payment made under the Contract Documents by District
to Developer and District shall not be liable to Developer for any
payment made in good faith. These payments may be made without
prior judicial determination of claim or obligation. District will render
Developer an accounting of funds disbursed on behalf of Developer.

19.4.2.2 If Developer defaults or neglects to carry out the Work in
accordance with the Contract Documents or fails to perform any
provision thereof, District may, after seven (7) days written notice to
the Developer and opportunity to commence and pursue cure of
default, to the Developer and, without prejudice to any other remedy,
make good such deficiencies. The District shall ‘adjust the total
Guaranteed Project Cost by reducing the amount thereof by the cost of
making good such deficiencies. If District deems it inexpedient to
correct Work that is damaged, defective, or not done in accordance
with the provisions of the Contract Documents, an equitable reduction
in the Guaranteed Project Cost(of at least one hundred twenty-five
percent. (125%) of the estimated reasonable value of the
nonconforming Work) shall be made therefor.

19.4.2.3 Payment After Cure
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When Developer removes the grounds for declining approval, payment
shall be made for amounts withheld because of them. No interest
shall be paid on any retainage or amounts withheld due to the failure
of the Developer to perform in accordance W|th the terms and
conditions of the Contract Documents.

19.5 Subcontractor Payments

19.5.1 Payments to Subcontrac_tors

No later than ten (10) days after receipt, or pursuant to Business and Professions
Code section 7108.5 and Public Contract Code section 7107, the Developer shall
pay to each Subcontractor, out of the amount paid to the Developer on account
of such Subcontractor’s portion of the Work, the amount to which said
Subcontractor is entitled. The Developer shall, by appropriate agreement with
each Subcontractor, require each Subcontractor to make payments to its Sub-
subcontractors in a similar manner.

19.5.2 No Obligation of District for Subcontractor Payment

The District shall have no obligation to pay, or to see to the payment of, money
to a Subcontractor except as may otherwise be required by law.

20. COMPLETION OF THE WORK

20.1 Cobmgletion

20.1.1 District will accept completion of Project and have the Notice of .
Completion recorded when the entire Work shall have been completed to the
satisfaction of District.

20.1.2 The Work may onIy be accepted as complete by  action of the
governlng board of the District.

20.1.3 Dlstrlct at its sole option, may accept completion of PrOJect and have
the Notice of Completion recorded when the entire Work shall have been
completed to the satisfaction of District, except for minor corrective items, as.
distinguished from incomplete items. If Developer fails to complete all minor
corrective items within thirty (30) days after the date of the District's
acceptance of completion, District shall withhold from the final payment one:
hundred fifty percent (150%) of an estimate of the amount sufficient to
complete the corrective items, as determined by District, until the item(s) are
completed.

20.2 CIose-Out Procedures
20.2.1 Punch List

The Developer shall notify the Architect when Developer considers the Work
complete. Upon notification, Architect will prepare a list of minor items to be
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- completed or corrected (“Punch List”). The Developer and/or its Subcontractors
shall proceed promptly to complete and correct items on the Punch List. Failure
to include an item on Punch List does not alter the responsibility of the Developer
to complete all Work in accordance with the Contract Documents.

20.2.2 Close-Out Requirements

20.2.3 Utility Connections

" Buildings shall be connected to water, gas, sewer, and electric. services,
complete and ready for use. Service connections shall be made and existing
services reconnected.

20.2.4 As-Built Drawings

20.2.4.1 Developer shall provide exact “as-built” of the Work upon
~ completion of the Project as indicated in the Lease Documents (“As- :
Built Drawings”).

20.2.4.2 Developer is liable and responsible for any ' and all
inaccuracies in As-Built Drawings, even if inaccuracies become evident
at a future date. v

20.2.4.3 Upon completion of the Work and as a condition precedent
to approval of final payment, Developer shail obtain the Inspector’s
approval of the corrected prints. :

- 20.2.5 Maintenance Manuals: Developer shall prepare all operatlon and
maintenance manuals and date as indicated in the Specifications.

20.3 Final Inspection

20.3.1 Developer shall comply with Punch List procedures as provided
herein, and maintain the presence of its District-approved project
superintendent "and project manager until the Punch List is complete to
ensure proper and timely completion of the Punch List. Under no
circumstances shall Developer demobilize its forces prior to completion of the
Punch List. Upon receipt of Developer’s written notice that all of the Punch
List items have been fully completed and the Work is ready for final inspection
and acceptance, Architect and Project Inspector will inspect the Work and
shall submit to Developer and District a final inspection report noting the
Work, if any, required in order to complete in accordance with the Lease
Documents. Absent unusual circumstances, this report shall consist of the
Punch List items not yet satisfactorily completed.

20.3.2 Upon Developer's completion of all items on the Punch List and any
other uncompleted portions of the Work, the Developer shall notify the
District and Architect, who shall again inspect such Work. If the Architect
finds the Work complete and acceptable under the Contract Documents, the
Architect will notify Developer, who shall then jointly submit to the Architect
and the District its final Application for Payment.
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20.3.3 Final Inspection Requirements

20.3.3.1 Before calling for final inspectioh, Developer shall determine
that the following have been performed:

20.3.3.1.1 The Work has been completed.

20.3.3.1.2 All life safety items are completed and in working
order.

20.3.3.1.3 Mechanical and electrical Work are complete and
tested, fixtures are in place, connected, and ready for tryout. .

20.3.3.1.4 Electrical - circuits scheduled in panels‘ and
disconnect switches labeled.

20.3.3.1.5 Painting and special finishes complete.

20.3.3.1.6 Doors complete with hardware, cleaned of
protective film, relieved of sticking or binding, and in working
order.

20.3.3.1.7 Tops and bottoms of doors sealed.

20.3.3.1.8 Floors waxed and polished as specified.

20.3.3.1.9 Broken glass replaced and glass cleaned.

20.3.3.1.10 Grounds cleared of Developer’'s equipment, raked
clean of debris, and trash removed from Site. ‘

20.3.3.1.11 Work cleaned, free of stains, scratchés, and other
foreign matter, of damaged and broken material replaced.

20.3.3.‘1.12 Finished and decorative work shall have marks,
dirt, and superfluous labels removed.

20.3.3.1.13 Final cleanup, as provided herein.

20.4 Costs of Mgltiple Inspections

Any unreasonable requests of the District to make a final inspection shall be
considered an additional service of District, Architect, Construction Manager, and/or
Project Inspector, and all subsequent costs will be invoiced to Developer and if funds
are available, withheld from remaining payments, unless mutually agreed inspections
benefit the project. : _

20.5 Partial Occupancy or Use Prior to Completion

20.5.1 District's Rights to Occupancy
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The District may occupy or use any completed or partially completed portion
of the Work upon District’'s acceptance of that completed or partially
completed portion of the Work. Neither the District's Final Acceptance, the
making of Final Payment, any provision in Contract Documents, nor the use
or occupancy of the Work, in whole or in part, by District shall constitute
acceptance of Work not in accordance with the Contract Documents nor
relieve the Developer or the Developer's Performance Bond Surety from
liability with respect to any warranties or responsibility for faulty or defective
Work or materials, equipment and workmanship incorporated therein. The
District and the Developer shall agree in writing to the responsibilities
assigned to each of them for payments, security, maintenance, heat, utilities,
damage to the Work, insurance, the period for correction of the Work, and the
commencement of warranties required by the Contract: Documents. Any
dispute as to responsibilities shall be resolved pursuant to the Claims and
Disputes provisions herein, with the added provision that during the dispute
process, the District shall have the right to occupy or use any portion of the
Work that it needs or desires to use.

20.5.2 Inspection Prior to Occupancy or Use

Immediately prior to partial occupancy or use, the District, the Developer, |
-and the Architect shall jointly inspect the area to be occupied or portion of the
Work to be used in order to determine and record the condition of the Work.

20.5.3 No Waiver

Unless otherwise agreed upon, partial or entire occupancy or use of a portion
or portions of the Work shall not constitute beneficial occupancy or
acceptance of the Work not complying with the requirements of the Contract
Documents. ' '

21. FINAL PAYMENT

21.1 Final Payment

"Upon receipt and approval of a valid and final Application for Payment, the Architect
will issue a final Certificate of Payment. The District shall thereupon jointly inspect
the Work and either accept the Work as complete or notify the Architect and the

 Developer in writing of reasons why the Work is not complete. Upon acceptance of
the Work of the Developer as fully complete (that, absent unusual circumstances;
will occur when the Punch List items have been satisfactorily completed), the District
shall record a Notice of Completion with the County Recorder, and the Developer
shall, upon receipt of final payment from the District, pay the amount due
Subcontractors. ’

21.2 Prerequisites for Final Payment The following conditions must be
fulfilled prior to Final Payment:
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21.2.1 A full and final waiver or release of all Stop Notices in connection with
the Work shall be submitted by Developer, including a release of Stop Notice in
recordable form, together with (to the extent permitted by law) a copy of the
full and final release of all Stop Notice rights or a Stop Notice Release Bond.

1 21.2.2 A duly completed and executed conditional waiver and release upon
final payment compliant with Civil Code section 3262 from the Developer and
each subcontractor of any tier and supplier to be paid from the current Tenant
Improvement Payment;

21.2.3 A duly completed and executed unconditional waiver and release
upon progress payment compliant with Civil Code section 3262 from the
Developer and each subcontractor of any tier and supplier that was paid from
the previous Tenant Improvement Payment; and :

+21.2.4 The Developer shall have made all corrections to the Work that are
required to remedy any defects therein, to obtain compliance with the Contract

“Documents or any requirements of applicable codes and ordinances, or to fulfill
any of the orders or directions of District required under the Contract
Documents.

21.2.5 Each Subcontractor shall have delivered to the Developer all written
guarantees, warranties, applications, and bonds required by the Contract
Documents for its portion of the Work.

21.2.6 Developer must have completed all requirements set forth under:
“Close Out Procedures,” Including, without limitation, an approved set of
complete As-Built Drawings.

21.2.7 Architect shall have issued its written approval that final payment can
be made.

21.2.8 The Developer shall have delivered to the Dlstrlct all manuals and
materials required by the Contract Documents.

21.2.9 The Developer shall have completed final clean up as provided herein.
21.2.10 After approval by the District of the Architect’s Certificate of Payment,
21.2.11 After the satisfaction of the conditions set forth herein, and .

21.2.12 After thirty-five (35) days after the recordmg of the Notice of
Completion by District. .

21.2.13 No interest shaII be paid on any amounts withheld due to a failure of
the Developer to perform, in accordance with the terms and conditions of the-
Contract Documents.

22, UNCOVERING OF WORK

If a portion of the Work is covered without Inspector or Architect approval or not in
compliance with the Contract Documents, it must, if required in writing by the District, the
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Project Inspector, .or the Architect, be uncovered for the Project Inspector's or the
Architect’s observation and be replaced at the Developer’s expense without change in the
Guaranteed Project Cost or Contract Time.

23.

NONCONFORMING WORK AND CORRECTION OF WORK

Nonconforming Work

23.1.1 Developer shall promptly remove from Premises all Work identified by
District as failing to conform to the Contract Documents whether incorporated
or not. Developer shall promptly replace and re-execute its own Work to
comply with the Contract Documents without additional expense to the
District and shall bear the expense of making good all work of other
contractors destroyed or damaged by any removal or replacement pursuant
hereto and/or any delays to the District or other contractors caused thereby.

23.1.2 If Developer does not commence to remove Work that District has
identified as failing to conform to the Contract Documents within a reasonable
time, not to exceed seven (7) days after written notice and complete removal
of work within a reasonable time, District may remove it and may store any
material at Developer's expense. If Developer does not pay expense(s) of
that removal within ten (10) days’ time thereafter, District may, upon ten
(10) days’ written notice, sell any material at auction or at private sale and
shall deduct all costs and expenses incurred by the District and/or District

- may withhold those amounts from payment(s) to Developer.

23.2 Correction of Work

23.2.1 Correction of Rejected Work

Pursuant to the notice provisions herein, the Developer shall promptly correct
the Work rejected by the District, the Architect, or the Project Inspector as

~ failing to conform to the requirements of the Contract Documents, whether

observed before or after Completion and whether or not fabricated, installed,
or completed. The Developer shall bear costs of correcting the rejected Work,
including additional testing, inspections, and compensation for the Inspector’s
or the Architect’s services and expenses made necessary thereby.

23.2.2 One-Year Warrahtv Corrections

If, within one (1) year after the date of Completion of the Work or a
designated portion thereof, or after the date for commencement of warranties
established hereunder, or by the terms of an applicable special warranty
required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Developer
shall correct it promptly after receipt of written notice from the District to do
so. This period of one (1) year shall be extended with respect to portions of
the Work first performed: after Completion by the period of time between
Completion and the -actual performance of the Work. This obligation
hereunder shall survive acceptance of the Work under the Contract
Documents and termination of the Contract Documents. The District shall
give such notice promptly after discovery of the condition. '
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24,

23.3 District's Right to Perform Work

23.3.1 If the Developer shouid neglect to prosecute the Work properly or fail
to perform any provisions of the Contract Documents, the District, after
providing seven (7) days written notice and an opportunity to cure the failure,
to the Developer, may, without prejudice to any other remedy it may have,
make good such deficiencies and may deduct the cost thereof from the

payment then or thereafter due the Developer.

23.3.2 If it is found at any time, before or after completion of the Work, that
Developer has varied from the Drawings and/or Specifications, including, but
not limited to, variation in material, quality, form, or finish, or in the amount
or value of the materials and labor used, District may require at its option:

23.3.2.1 That all such improper Work be removed, remade or
replaced, and all work disturbed by these changes be made good by
Developer at no additional cost to the District;

23.3.2.2 That the District deduct from any amount due Developer the
sum of money equivalent to the difference in value between the work
performed and that called for by the Drawings and Specifications; or

23.3.2.3 That the District exercise any other remedy it may have at
law or under the Contract Documents, including but not limited to the
District hiring its own forces or another contractor to replace the
Developer’s nonconforming Work, in which case the District shall either
issue a deductive Change Order or invoice the Developer for the cost
of that work. Developer shall pay any invoices within thirty (30) days
of receipt of same or District may withhold those amounts from
payment(s) to Developer.

TERMINATION AND SUSPENSION

The Parties’ rights to terminate the Project are as indicated in the Facilities Lease. In
the event of a termination of the Facilities Lease and notwithstanding any other
provision in the Contract Documents, the Surety shall remain liable to all obligees under
the Payment Bond and to the District under the Performance Bond for any claim related
to the Project.

24.1 Emergency Termination of Public Contracts Act of 1949

24.1.1 In addition to the Parties’ right to termination under the Facilities
Lease, the Contract Documents is subject to termination as provided by
sections 4410 and 4411 of the Government Code of the State of California,

- being a portion of the Emergency Termination of Public Contracts Act of 1949.

24.1.1.1 Section 4410 of the Government Code states: .

In the event a national emergency occurs, and public work, being
performed by contract, is stopped, directly or indirectly, because of the
freezing or diversion of materials, equipment or labor, as the result of
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an order or a proclamation of the President of the United States, or of
an order of any federal authority, and the circumstances or conditions
are such that ‘it is impracticable within a reasonable time to proceed
with a substantial portion of the work, then the public agency and the
contractor may, by written agreement, terminate said contract.

" 24.1.1.2 Section 4411 of the Government Code states:

Such an agreement shall include the terms and conditions of the
termination of the contract and provision for the payment of
compensation or money, if any, which either party shall pay to the
- other or any other person, under the facts and circumstances in the
case.

24.1.2 Compensation to the Developer shall be determined at the sole
discretion of District on the basis of the reasonable value of the Work done,
including preparatory work. As an exception to the foregoing and at the
District's "discretion, in the case of any fully completed separate item or
portion of the Work for which there is a separate previously submitted unit -
price or item on the accepted schedule of values, that price shall control. The
District, at its sole discretion, may adopt the Guaranteed Project Costas the
reasonable value of the work done or any portion thereof.

25. CLAIMS

25.1 Performance During Claim Process

Developer sha'll continue to perform its Work under the Contract and shall not cause a
delay of the Work during any dispute, claim, negotiation, mediation, or arbitration
proceeding, except by written agreement by the District.

25.2 Definition of Dispute

The term "Dispute” means a separate demand by the Developer for:
25.2.1 A time extension;

25.2.2 Payment of money or damages arising from Work done by or on
behalf of the Developer pursuant to the Contract and payment of which is not
otherwise expressly provided for or Developer is not otherwise entitled to; or

25.2.3 An amount of payment disputed by the District.

25.3 Dispute Presentation

. 25.3.1 If Developer intends to apply for an increase in the Contract Price or
Contract Time for any reason including, without limitation, the acts of District
or its agents, Developer shall, within ten (10) days after the event giving rise
to the Dispute, give notice of the Dispute in writing and submit to the District
a written statement of the damage sustained or time requested. On or before
twenty (20) days after Developer’s written Notice of Dispute, Developer shall
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file with the District an itemized statement of the details and amounts of its
Dispute for any increase in the Contract Price of Contract Time. Otherwise,
Developer shall have waived -and relinquished its dispute against the District
and Developer’'s claims for compensation or an extension of time shall be
forfeited and invalidated. Developer shall not be entitled to consideration for
payment or time on account.

25.3.2 The Notice of Dispute shall identify:

25.3.2.1 The issues, events, conditions, cnrcumstances and/or causes
giving rise to the dispute;

25.3.2.2 The pertinent dates and/or durations and actual and/or
anticipated effects on the Contract Price, Contract Schedule milestones
and/or Contract Time adjustments; and

25.3.2.3 The line-item costs for labor, material, and/or equipment, if
applicable. :

25.3.3 The Notice of Dispute shall include the foliowing certlflcatlon by the
. Developer:

25.3.3.1 The undersigned Developer certifies under penalty of
perjury that the attached dispute is made in good faith; that the
supporting data is accurate and complete to the best of my knowledge
and belief; that the amount requested accurately " reflects the
adjustment for which Developer believes the District is liable; and that
I am duly authorized to certify the dispute on behalf of the Developer.

25.3.3.2 Furthermore, Developer understands that the value of the
attached dispute expressly includes any and all of the Developer's
costs and expenses, direct and indirect, resulting from the Work
performed on thé Project, additional time required on the Project
and/or resulting from delay to the Project. Any costs, expenses,-
damages, or time extensions not included are deemed waived.

25.3.4 If a Dispute, or any portion thereof, remains unresolved upon
satisfaction of all applicable Dispute Resolution requirements, the Developer
shall comply with all claim resolution requirements as provided in Publlc
Contract Code 20104.

25.3.5 Developer shall bind its Subcontractors to the provisions of this
section and will hold the District harmless against disputes by Subcontractors.

25.4 Dispute Resolution

25.4.1 Developer shall file with the District the Notice of Dispute, including
the documents necessary to substantiate it, on or before the day of
submitting the application for final payment.

25.4.2 District shall respond in writing within forty-five (45) days of receipt
of the Dispute or may request in writing within thirty (30) days of receipt of
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the Dispute any additional documentation supporting the Dispute or relating
to defenses or claims District may have against the Developer.

25.4.2.1 If addltlonal information is required, it shall be requested
and provided by mutual agreement of the parties.

25.4.2.2 District’'s written response to the documented Dispute shall
be submitted to the Developer within fifteen (15) days after receipt of
the further documentation or within a period of time no greater than
that taken by the Developer to produce the additional information,
whichever is greater.

25.4.3 If Developer disputes the District’s written response, Developer may
file a claim pursuant to the Claim Resolution requirements provided herein.

-25.5 Definition of Claim

25.5.1 The term “Claim” means a dispute that remains unresolved at the
conclusion of the Dispute Resolution requirements as provided herein.

25.6 Claim Presentations

25.6.1 Developer must timely submit the Notice of Claim and all documents
necessary to substantiate any Claim. Otherwise, Developer shall have waived
and relinquished its Claim against the District and Developer’s Claims for
compensation or an extension of time shall be forfeited and invalidated, and
Contractor shall not be entitled to consideration for payment or time on
account of the instant matter. No Claim shall be presented prior to Project
completion. Any statute that might otherwise govern the presentation of an
unresolved Dispute, including but not limited to Government Code section 900
i. and Public Contract Code section 20104 et seq. shall be tolled for all
' purposes during the course of construction on the Project.

25.6.1.1 Al Claims shall mclude the following certification by the
Developer:

25.6.1.1.1 The undersigned Developer certifies under penalty
of perjury that the attached claim is made in good faith; that
the supporting data is accurate and complete to the best of my
knowledge and belief; that the amount requested accurately
reflects the adjustment for which Developer believes the
District is liable; and that I am duly authorized to certify the
claim on behalf of the Developer.

25.6.1.1.2 Furthermore, Developer understands that the value
of the attached claim expressly includes any and all of the
Developer’s costs and expenses, direct and indirect, resuiting
from the Work performed on the Project, additional time
required on the Project and/or resulting from delay to the
Project. Any costs, expenses, damages, or time extensions not
included are deemed waived.
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25.6.2 The attention of the Developer is drawn to Government Code section
12650, et seq. regarding penaities for false claims.

25.6.3 If a Claim, or any portion thereof, remains in dispute upon
satisfaction of all applicable Dispute and Claim Resolution requirements, the
Developer shall comply with-all claims presentation requirements as provided
in Chapter 1 (commencing with section 900) and Chapter 2 (commencing
with section 910) of Part 3 of Division 3.6 of Title 1 of Government Code as a
condition precedent to the Developer’s right to bring a civil action against the
District. For purposes of those provisions, the running of the time within
which a Dispute or Claim must be presented to the District shall be tolled
from the time the Developer submits its written Dispute or Claim until the
time the Dispute or Claim is denied, including any time utilized by any
applicable meet and confer process. :

25.6.4 The Developer shall bind all its Subcontractors to the provisions of
this section and will hold the District harmless against claims by
Subcontractors. '

25.7 Claim Resolution

25.7.1 In the event of a disagreement between the . parties as to
performance of the Work, the interpretation of this Contract, or payment or
nonpayment for Work performed or not performed, the parties shall, after the
conclusion of the Dispute Resolution requirements, attempt to resolve the
Claim by those procedures set forth herein. ’ '

25.7.2 Claims of $375,000 or Less

25.7.2.1 For all Claims of three hundred seventy-five thousand
dollars ($375,000) or less which arise between Contractor and District,
the procedure set forth in Public Contract Code section 20104 et seq.
shall apply: '

25.7.2.1.1 Developer shall file with the District any written
Claim, including the documents necessary to substantiate it,
upon the application for final payment.

25.7.2.1.2 For claims of less than fifty thousand dollars
($50,000), the District shall respond in writing within forty-five
(45) days of receipt of the Claim or may request in writing
within thirty (30) days of receipt of the Claim any additional
documentation supporting the claim or relating to defenses or
claims the District may have against the Developer.

~ 25.7.2.1.3 If additional information is required, it shall be
requested and provided by mutual agreement of the parties.

25.7.2.1.4 District's written resbonse to the documented Claim
shall be submitted to the Developer within fifteen (15) days -
after receipt of the further documentation or within a period of
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time no greater than that taken by the Developer to produce
the additional information, whichever is greater.

25.7.2.2 For claims of over fifty thousand dollars ($50,000) and less

than or equal to three hundred seventy-five thousand dollars
($375,000), the District shall respond in writing to all written Claims
within sixty (60) days of receipt of the claim, or may request, in writing,
within thirty (30) days of receipt of the Claim any . additional
documentation supporting the Claim or relating to defenses or claims
the District may have against the Developer.

25.7.2.2.1 If additional information is reqhired, it shall be
requested and provided upon mutual agreement of the District
and the Developer. '

25.7.2.2.2 The District's written response to the claim, as
further documented, shall be submitted to the Developer within
thirty (30) days after receipt of the further documentation, or
within a period of time no greater than that taken by the
Developer to produce the additional information or requested
documentation, whichever is greater. ‘

25.7.2.3 If Developer disputes the District’s written response, or the
District fails to respond within the time prescribed, Developer may so
notify the District, in writing, either within fifteen (15) days of receipt
of the District's response or within fifteen (15) days of the District's
failure to respond within the time prescribed, respectively, and
demand an informal conference to meet and confer for settlement of
‘the issues in dispute. Upon a demand, the District shall schedule a
meet and confer conference within thirty (30) days for settlement of
the dispute.

25.7.2.4 Following the meet and confer conference, if the claim or
any portion of it remains in dispute, the Developer may file a claim as
provided in Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of
the Government Code. For purposes of those provisions the running of
the time within which a claim must be filed shall be tolled from the
time the Developer. submits its written Claim until the time the Claim is
denied, including any period of time utilized by the meet and confer
process. ’

25.7.2.5 For any civil action filed to resolve claims filed pursuant to
this section, within sixty (60) days, but no earlier than thirty (30) .
days, following. the filing of responsive pleadings, the court shall
submit the matter to nonbinding mediation unless waived by mutual
stipulation of both parties. The mediation process shall provide for the
selection within fifteen (15) days by both parties of a disinterested
third person as mediator, shall be commenced within thirty (30) days
of the submittal, and shall be concluded within fifteen (15) days from
the commencement of the mediation unless a time requirement is
extended upon a good cause showing to the court or by stipulation of
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both parties. If the parties fail to select a mediator within the 15-day
period, any party may petition the court to appoint the mediator.

25.7.2.6 If the matter remains in dispute, the case shall be
submitted to judicial arbitration pursuant to Chapter 2.5 (commencing
with Section 1141.10) of the Title .3 of Part 3 of the Code of Civil
Procedure, notwithstanding Section 1141.11 of that code. The Civil
Discovery Act of 1986, (Article 3 (commencing with Section 2016) of
Chapter 3 of Title 3 of part 4 of the Code of Civil Procedure) shall apply
to any proceeding brought under this subdivision consistent with the
rules pertaining to judicial arbitration. :

25.7.2.7 The District shall not fail to pay money as to any portion of
a Claim which is undisputed except as otherwise provided in the
Contract Documents. In any suit filed pursuant to this section, the
District shall pay interest at the legal rate on any arbitration award or’
judgment. Interest shall begin to accrue on the date the suit is filed in
a court of law.

25.7.3 Claims Over $375,000

25.7.3.1 For all Claims of over three hundréd seventy-five thousand
dollars ($375,000) which arise between a Developer and the District,
the following procedure shall apply:

25.7.3.1.1 The parties agree to first endeavor to settle the
dispute in an amicable manner by mediation before having
recourse to a judicial forum. The Claim shall be identified in
writing to the District within thirty (30) days from the date of
Developer’s application for final payment of all Contract
balances not in dispute and shall be mediated within one
hundred and twenty (120) days from the submission of the
Claim to the District.. For purposes of filing a Claim to
mediation, the running of the time within which mediation must
be filed shall be tolled from the time the Developer submits its
written Claim until the time the Claim is denied. Mediator fees
and administrative costs of the mediation shall be shared
equally by the parties.

25.7.3.1.2 District may assert any counter-claims it has for
damages -against Developer, including, but not limited to,
defective Work, delay damages, and liquidated damages.

25.7.4 Developer shall bind its Subcontractors to the provisions of this
section and will hold the District harmless against disputes by Subcontractors.

'25.8 Dispute and Claim Resolution Non-Applicability

25.8.1 The procedures for dispute and claim resolutions set forth in Article
25 shall not apply to the following:

25.8.1.1 Personal injury, wrongful death or property damage cIaimS;
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25.8.1.2 Latent defect or breach of warranty or guarantee to repair;
25.8.1.3 Stop notices;

25.8.1.4 District’s rights set forth in the Article on SuspenSIon and
Termination;

25.8.1.5 ‘Disputes arlsmg out of the LCP or State labor compliance, if
~ applicable; or

.25.8.1.6 District rights and obligations as a public entity set forth in
applicable statutes; provided, however, that penalties imposed against
a public entity by statutes, including, but not limited to, Public
Contract Code sections 20104.50 and 7107, shall be subject to the
Dispute and Claim Resolution requirements provided in this Article. -

25.8.1.7 Developer’s costs incurred in seeking relief under this Article
are not recoverable from the District.

26. STATE LABOR, WAGE & HOUR, APPRENTICE, AND RELATED PROVISIONS
26.1 [RESERVED]

26.2 Wage Rates, Travel, and Subsistence

26.2.1 Pursuant to the provisions of articie 2 (commencing at section 1770),
chapter 1, part 7, division 2, of the Labor Code of California, the general
prevailing rate of per-diem wages and the general prevailing rate for holiday
and overtime work in the locality in which this public work is to be performed
for each craft, classification, or type of worker needed to execute the Contract:
Documents are on file at the District's principal office and copies will be made
available to any interested party on request. Developer shall obtaln and post
"~ a copy of these wage rates at the job site.

26.2.2 Holiday and overtime work, when permitted by law, shall be paid for
at a rate of at least one and one-half times the above specified rate of per
diem wages, unless otherwise specified. The holidays upon which those rates
shall be paid need not be specified by the District, but shall be all holidays
recognized in the applicable collective bargaining agreement. If the prevailing
rate is not based on a collectively bargained rate, the holidays upon which the
prevailing rate shall be paid shall be as provided in Section. 6700 of the
Government Code.

26.2.3 Developer shall pay and shall cause to be paid each worker engaged
in Work on the Project not less than the general preva|||ng rate of per diem
wages determined by the Director of the Department of Industrial Relations
("DIR") (“Director”), regardless of any contractual relationship which may be
alleged to exist between Developer or any Subcontractor and such workers.
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26.2.4 1If prior to execution of the Facilities Lease, the Director determines
‘that there has been a change in any prevailing rate of per diem wages in the
locality in which the Work under the Contract Documents is to be performed,
such change shall not alter the wage rates in the Contract Documents
subsequently awarded.

26.2.5 Pursuant to Labor Code section 1775, Developer shall, as a penalty to
District, forfeit the statutory amount (believed by the District to be currently
fifty dollars ($50)) for each calendar day, or portion thereof, for each worker
paid less than the prevailing rates, determined by the District and/or the
Director, for the work or craft in which that worker-is employed for any public
work done under Contract Documents by Developer or by any Subcontractor
under it. The difference between such prevailing wage rates and the amount
paid to each worker for each calendar day or portion thereof far which each
worker was paid less than the prevailing wage rate, shall be paid to each
worker by Developer. '

26.2.6 Any worker employed to perform Work on the Project, which Work is
not covered by any classification listed in the general prevailing wage rate of
per diem wages determined by the Director, shall be paid not less than the
minimum' rate of wages specified therein for the classification which most
nearly corresponds to Work to be performed by him, and such minimum wage
rate shall be retroactive to time of initial employment of such person in such
classification. ‘

.26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed
to include employer payments for health and weifare, pension, vacation,
travel time, subsistence pay, and apprenticeship or other training programs
authorized by section 3093, and similar purposes.

26.2.8 Developer shall post at appropriate conspicuous points on the Site of
Project, a schedule showing all determined minimum wage rates and all
authorized deductions, if any, from unpaid wages actually earned. In
addition, Developer shall post-a sign-in log for all workers and visitors to the
~Site, a list of all subcontractors of any tier on the Site, and the required Equal
Employment Opportunity poster(s).

26.3 Hours of Work

26.3.1 As provided in article 3 (commencing at section 1810), chapter 1,
part 7, division 2, of the Labor Code, eight (8) hours of labor shall constitute
a legal days work. The time of service of any worker employed at any time
by Developer or by any Subcontractor on any subcontract under the Contract
Documents upon the Work or upon any part of the Work contemplated by the
Contract Documents shall be limited and restricted by Developer to eight (8)
hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth,
Work performed by employees of Developer in excess of eight (8) hours per
day and forty (40) hours during any one week, shall be permitted upon this
public work upon compensation for all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.
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26.3.2 Developer shall keep and shall cause each Subcontractor to keep an
accurate record showing the name of and actual hours worked each calendar
day and each calendar week by each worker employed by Developer in
connection with the Work or any part of the Work contemplated by the
Contract Documents. The record shall be kept open at all reasonable hours to
the inspection of District and to the Division of Labor Standards Enforcement
of the DIR.

26.3.3 Pursuant to Labor Code section 1813, Developer shall as a penalty to
the District forfeit the statutory amount (believed by the District to be
currently twenty-five dollars ($25)) for each worker employed in the
execution of the Contract Documents by Developer or by any Subcontractor -
for each calendar day during which such worker is required or permitted to
work more than eight (8) hours in any one calendar day and forty (40) hours
in any one calendar week in violation of the provisions of article 3
(commencing at section 1810), chapter 1, part 7, division 2, of the Labor
Code.

26.3.4 Any Work necessary to be performed after regular working hoUrs,_or
on Sundays or other holidays shall be performed without additional expense
to the District. ‘

26.4 Payroll Records

26.4.1 Developer shall prepare and provide to the District, and shall cause
each Subcontractor performing any portion of the Work under this Contract to
prepare and provide to the District, an accurate and complete certified payroll
record ("CPR"”), showing the name, address, social security number, work
classification, straight time, and overtime hours worked each day and week,

~and the actual per diem wages paid to each journeyman, apprentice, worker,
or other employee employed by the Developer and/or each Subcontractor in
connection with the Work.

26.4.2 The CPRs enumerated hereunder shall be certified and. shall be
provided to the District on a weekly basis. The CPRs from the Developer and
each Subcontractor for each week shall be provided on or before Wednesday
of the week following the week covered by the CPRs. District shall not make
any payment to Developer until:

26.4.2.1 The Developer and/or its Subcontractor(s) provude CPRs
acceptable to the District; and

26.4.2.2 The District is given sufficient time to review and/or audit
the CPRs to determine their acceptability. Any delay in Developer
and/or its Subcontractor(s) providing CPRs to the District in a timely
manner will directly delay the CMU’s review and/or audit of the CPRs
and Developer’'s payment.

26.4.3 All CPRs shall be available for inspection at all reasonable hours at
the principal office of Developer on the following basis:
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26.4.3.1 A certified copy of an employee’s CPR shall be made
. available for inspection or furnished to the employee or his/her
authorized representative on request.

26.4.3.2 CPRs shall .be made available for inspection or furnished
upon request to a representative of District, Division of Labor
Standards Enforcement, Division of Apprenticeship Standards, and/or
the Department of Industrial Relations.

26.4.3.3  CPRs shall be made available upon request by the public for
inspection or copies thereof made; provided, however, that a request
by the public shall be made through either the District, Division of
Apprenticeship Standards, or the Division of - Labor Standards
Enforcement. If the requested CPRs have not been provided pursuant
to the provisions herein, the requesting party shall, prior to being
provided the records reimburse the costs of preparation by Developer,
Subcontractors, and the entity through which the request was made.
The public shall not be given access to the records at the principal
office of Developer.

26.4.4 The form of certification for the CPRs shall be as follows:

I _ ‘ (Name Print), the undersigned, am the
(Position in business) with the authority to act for and on behalf of _
(Name of business and/or Developer), certify under penalty of
perJury that the records or copies thereof submitted and consisting of
, (Description, number of pages) are the originals or true,
full, and correct copies of the originals which. depict the payroll
record(s) of actual disbursements by way of cash, check, or whatever
form to the individual or individual named, and (b) we have complied
with the requirements of sections 1771, 1811, and 1815 for any work
performed by our employees on the Project.

Date: Signature:
(Section 16401 of the California Code of Regulations)

26.4.5 Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by District, Division
of Apprenticeship Standards, or Division of Labor Standards Enforcement shall
be marked or obliterated in such a manner as to prevent disclosure of ‘an
individual’'s name, address, and social security number. The name and
address of Developer awarded the Project under the Contract Documents or
performing under the Contract Documents shall not be marked or obliterated.

26.4.6 Developer shall inform District of the location of the records
enumerated hereunder, including the street address, city, and county, and
shall, within five (5) working days, provide a notice of change of location and
address

26.4.7 In the event of honcompliance with the requirements of this section,b
Developer shall have ten (10) days in which to comply subsequent to receipt
of written notice specifying in what respects Developer must comply with this
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section. Should noncompliance still be evident after the ten (10) day period,
Developer shall, as a penalty to- District, forfeit twenty-five dollars ($25) for
each calendar day, or portion thereof, for each , until strict compliance is
effectuated. Upon the request of Division of Apprenticeship Standards or
Division of Labor Standards Enforcement, these penalties shall be withheld
from Tenant Improvement Payments then due.

'26.5 _[RESERVED]
26.6 ~ Apprentices

26.6.1 Developer acknowledges and agrees that, if the Contract Documents
involve a dollar amount greater than or a number of working days greater
than that specified in Labor Code section 1777.5, then the Contract
Documents are governed by the provisions of Labor Code Section 1777.5 and
29 CFR part 5. It shall be the responsibility of Developer to ensure
compliance with this Article and with Labor Code section 1777.5 for all
apprenticeship occupations.

126.6.2 Apprentices of any crafts or trades may be enﬁployed and, when
required by Labor Code section 1777.5, shall be employed provided they are
properly registered in full compliance with the provisions of the Labor Code.

26.6.3 Every such apprentice shall be paid the standard wage paid to
apprentices under the regulations of the craft or trade at which he/she is
employed, and shall be employed only at the work of the craft or trade to
which she/he is registered.

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who .
are in training under apprenticeship standards and written apprentice
~agreements under chapter 4 (commencing at section 3070), division 3, of the
Labor Code, are eligible to be employed. The employment and training of
each apprentice shall be in accordance with the provisions of the
apprenticeship standards and apprentice agreements under which he/she is
training.

26.6.5 Pursuant to Labor Code sectlon 1777.5, if that section applies to the
Contract Documents as indicated above, Developer and any Subcontractors
employing workers in_any apprenticeable craft or trade in performing any
Work under the Contract Documents shall apply to the applicable joint
apprenticeship committee for a certificate approving the Developer or
Subcontractor under the applicable apprenticeship standards and fixing the
ratio of apprentices to journeymen employed in performing the Work.

26.6.6 Pursuant to Labor Code section 1777.5, if that 'section_a,pplies to the
Contract Documents as indicated above, Developer and any Subcontractor
may be required to make contributions to the apprenticeship program.

26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code
section 1777.5, then, upon a determination of noncompliance by the
Administrator of Apprenticeship, it shall:
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26.6.7.1 Be denied the right to bid on any subseqUent project for one
(1) year from the date of such determination;

26.6.7.2 Forfeit as a penalty to District the full amount as stated in
Labor Code section 1777.7. Interpretation and enforcement of these
provisions shall be in accordance with the rules and procedures of the
California Apprenticeship Council and under the authority of the Chief
of the Division of Apprenticeship Standards.

26.6.7.3 Developer and all Subcontractors shall comply with Labor
Code section 1777.6, which section forbids certain discriminatory
practices in the employment of apprentices.

26.6.7.4 Developer shall become fully acquainted with the law
regarding apprentices prior to commencement of the Work. Special
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the
Labor Code, and title 8, California Code of Regulations, section 200 et
seq. Questions may be directed to the State Division of Apprenticeship
Standards, 455 Golden Gate Avenue, San Francisco, California 94102.

26.7 bNon-Discrimination

26.7.1 Developer herein agrees not to discriminate in its recruiting, hiring,
promotion, demotion, or termination practices on the basis of race, religious
creed, national origin, ancestry, sex, sexual orientation, age, or physical
handlcap in the performance under the Contract Documents and to comply
with the provisions of the California Fair Employment and Housing Act as set
forth in part 2.8 of division 3 of the California Government Code, commencing
at section 12900; the Federal Civil Rights Act of 1964, as set forth in Public
Law 88-352, and all amendments thereto; Executive Order 11246, and all
administrative rules and regulations found to be applicable to Developer and
Subcontractor.

26.7.2 Special requirements for Federally Assisted Construction Contracts:
During the performance of the requirement of the Contract Documents,
Developer agrees to incorporate in all subcontracts the provisions set forth in
Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 of the Federal
Register dated May 28, 1968. ' :

26.8 - Labor First Aid
Developer shall maintain emergency first aid treatment for Developer’s laborers and
mechanics on the Project which complies with the Federal Occupational Safety and

Health Act of 1970 (29 U.S.C. § 651 et seq.) and the California Occupational Safety
and Health Act of 1973 (8 Cal. Code of Regs., §1 et seq.).

27. [RESERVED]
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28. MISCELLANEOUS

28.1 Assignment of Antitrust Actions

Although this project may not have been formally bid, the following provisions may
apply: '

28.1.1 Section 7103.5(b) of the Public Contract Céde states:

. In entering into a public works contract or subcontract to supply goods,
services, or materials pursuant to a public works contract, the Developer or
Subcontractor offers and agrees to assign to the awarding body all rights,
title, and interest in and to all causes of action it may have under Section 4 of
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commending with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, made and become
effective at the time the awarding body tenders final payment to the
Developer, without further acknowledgment by the parties. '

28.1.2 Section 4552 of the Government Code states:

In submitting a bid to a public purchasing body, the bidder offers and agrees
that if the bid is accepted, it will assign to the purchasing body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, materials, or services by
the bidder for sale to the purchasing body pursuant to the bid. Such
assignment shall be made and become effective at the time the purchasing
body tenders final payment to the bidder.

28.1.3 Section 4553 of the Government Code states:

If an awarding body or public purchasing body receives, either through
judgment or settlement, a monetary recovery for a cause of action assigned
under this chapter, the assignor shall be entitled to receive reimbursement for
actual legal costs incurred and may, upon demand, recover from the public
body any portion of the recovery, including treble damages, attributable to
overcharges that were paid by the assignor but were not paid by the public
body as part of the bid price, less the expenses incurred in obtaining that
portion of the recovery. :

28.1.4'Section 4554 of the Governfnent Code stateé:

Upon demand in writing by the assignor, the assignee shall, within one year
from such demand, reassign the cause of action assigned under this part if
the assignor has been or may have been injured by the violation of law for
which the cause of action arose and (a) the assignee has not been injured
thereby, or (b) the assignee declines to file a court action for the cause of
action.
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28.1.5 Under this Article, “public purchasing body” is District and “bidder” is
Developer.

28.2 Excise Taxes

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on
which a Federal Excise Tax is imposed and the sale is exempt from such Federal
Excise Tax because it is a sale to a State or Local Government for its exclusive use,
District, upon request, will execute documents necessary to show (1) that District is
a political subdivision of the State for the purposes of such exemption, and (2) that
the sale is for the exclusive use of District. No Federal Excise Tax for such materials
shall be included in any Guaranteed Maximum Price.

28.3 Taxes

Guaranteed Project Cost is to include any and all applicable sales taxes or other
taxes that may be due in accordance with section 7051 of the Revenue and Taxation
Code; Regulation 1521 of the State Board of Equalization or any other tax code that
may be applicable.

28.4 Shipments

All shipments must be F.O.B. destination to Site or approved sites, as indicated in
the Contract Documents. There must be no charge for containers, packing,
unpacking, drayage, or insurance. The total Guaranteed Project Cost shall be all
inclusive (including sales tax) and no additional costs of any type will be considered.

END OF DOCUMENT
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DOCUMENT 00 61 14
(FORMERLY DOCUMENT 006 10)

PERFORMANCE BOND
(100% of Contract Price)

(Note: Bidders must use this form, NOT a surety company form.) ,

KNOW ALL PERSONS BY THESE PRESENTS:

WHEREAS the governing board (“Board”) of the Oakland Unified School District, (“Drstrrct”) and
___ (“Principal)” have entered into a contract for the furnishing of all materials and
labor, services and transportation, necessary, convenient, and proper to perform the following project:

(Project Name)
(“Project” or “Contract”) :

which Contract dated ] , 20____, and all of the Contract Documents attached to or
forming a part of the Contract, are hereby referreéd to and made a part hereof, and

WHEREAS, said Principal is required under the terms of the Contract to furnish a bond for the faithful performance
of the Contract;

NOW, THEREFORE, the Principal and . (“Surety”) are held and
firmly bound unto the Board of the District in the penal sum of .
DOLLARS ($ ), lawful money of the United States, for the payment of which
sum well and truly to be made we bind ourselves, our heirs, executors, administrators, successors, and a551gns
jointly and severally, firmly by these presents, to:

- Perform all the work required to complete the Project; and

- ~ Payto the District all damages the District incurs as a result of the Principal’s failure to perform all
the Work required to complete the Project.

The condition of the obligation is such that, if the above bounden Principal, his or its heirs, executors,
administrators, successors, or assigns, shall in all things stand to and abide by, and well and truly keep and perform
the covenants, conditions, and agreements in the Contract and any alteration thereof made as therein provided, on-
his or its part to be kept and performed at the time and in the intent and meaning, including all contractual
guarantees and warrantees of materials and workmanship, and shall indemnify and save harmless the District, its
trustees, officers and agents, as therein stipulated, then this obhgatlon shall become null and void, otherwise it shall
‘be and remain in full force and virtue. :

* As a condition precedent to the satisfactory completion of the Contract, the above obligation shall hold good for a
period equal to the warranty and/or guarantee period of the Contract, during which time Surety’s obligation shall
continue if Contractor shall fail to make full, complete, and satisfactory repair, replace, and totally protect the
District from loss or damage resulting from or caused by defective materials or faulty workmanship. The
obligations of Surety hereunder shall continue so long as any obligation of Contractor remains. Nothing herein shall
limit the District’s rights or the Contractor’s or Surety’s obligations under the Contract, law or equity, including, but
not limited to, California Code of Civil Procedure section 337.15.

The Surety, for value received, hereby stipulates and agrees that no change, extension of time, alteration, or addition
to the terms of the contract or to the work to be performed thereunder or the specifications accompanying the same
shall in any way affect its obligation on this bond, and it does hereby waive notice of any such change, extension of
time, alteration, or addition to the. terms of the Contract or to the work or to the specifications.

OAKLAND UNIFIED SCHOOL DISTRICT - " PERFORMANCE BOND
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Any claims under this bond may be addressed to the Surety at the 'following address. This cannot be the
Contractor’s broker for this bond, but must be an employee of the Surety or the Surety’s legal counsel:

Attention:
Telephone No.: () -
Fax No.: ( ) -

E-mail Address;

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which shall for all purposes be
deemed an original thereof, have been duly executed by the Principal and Suréty above named, on the
day of ,20_ .

Principal

By

Surety

By

Name of California Agent of Surety

Address of California Agent of Surety

Telephone Number of California Agent of Surety
Bidder must attach a Notarial Acknowlédgment for all Surety's signatures and a Power of Attdmey and

Certificate of Authority for Surety. The California Department of Insurance must authorize the Surety to be
an admitted surety insurer. ' ' '

END OF DOCUMENT
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DOCUMENT 00 61 15
(FORMERLY DOCUMENT 00620)

PAYMENT BOND
Contractor's Labor & Material Bond

(100% of Contract Price)
(Note: Bidders must use this form, NOT a surety company form.)
KNOW ALL PERSONS BY THESE PRESENTS:

WHEREAS, the governmg board (“Board”) of the Oakland Unified School District, (or “Dlstnct”) and
, (“Principal”) have entered into a contract for the furnishing of all materials and labor,
services and transportation, necessary, convenient, and proper to

(Project Name)

(“Project” or “Contract™)

which Contract dated _ - , 20____, and all of the Contract Documents attached to or
forming a part of the Contract, are hereby referred to and made a part hereof, and

WHEREAS, pursuant to law and the Contract, the Principal is required, before entering upon the performance of
the work, to file a good and sufficient bond with the body by which the Contract is awarded in an amount equal to
100 percent (100%) of the Contract price, to secure the claims to which reference is made in sections 3179 through
3214 and 3247 through 3252 of the Civil Code of California, and division 2, part 7, of the Labor Code of California.

NOW, THEREFORE the Principal and . , (“Surety”) aré held and

firmly bound unto all laborers, material men, and other persons referred to in said statutes in the sum of
Dollars ($ ___ ), lawful money of the United States, being a

sum not less than the total amount payable by the terms of Contract, for the payment of which sum well and truly to
be made, we bind ourselves, our heirs, executors, administrators, successors, or assigns, jointly and severally, by
these presents.

The condition of this obligation is that if the Principal or any of his or its subcontractors, of the heirs, executors,
administrators, successors, or assigns of any, all, or either of them shall fail to pay.for any labor, materials,
provisions, provender, or other supplies, used in, upon; for or about the performance of the work contracted to be
done, or for any work or labor thereon of any kind, or for amounts due under the Unemployment Insurance Act with .
respect to such work or labor, that the Surety will pay the same in an amount not exceeding the amount herein above
set forth, and also in case suit is brought upon this bond, will pay a reasonable attorney’s fee to be awarded and fixed
by the Court, and to be taxed as costs and to be included in the judgment therein rendered.

Itis hereby expressly stipulated and agreed that this bond shall inure to the benefit of any and all persons,
companies, and corporations entitled to file claims under sections 3179 through 3214 and 3247 through 3252 of the
Civil Code, so as to give a right of action to them or their assigns in any suit brought upon this bond.

Should the condition of this bond be fully performed, then this obligation shall become null and void; otherwise it
shall be and remain in full force and affect. : : .

And the Surety, for value recewed, hereby stipulates and agrees that no change, extension of time, alteration, or
addition to the terms of Contract or the specifications accompanying the same shall in any manner affect its
obligations on this bond, and it does hereby waive notice of any such change, extension, alteration, or addition.
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IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which shall for all purposes be
deemed an original thereof, have been duly executed by the Principal and Surety above named, on the
day of ,20_ :

Principal

By

Surety

Byb

Name of California Agent of Surety

Address of California Agent of Surety

Telephone Number of California Agent of Surety
Bidder must attach a Notarial Acknowledgment for all Surety's signatures and a Power of Attorney and

Certificate of Authonty for Surety The California Department of Insurance must authorize the Surety to be
an admitted surety insurer.

END OF DOCUMENT '
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DOCUMENT 00 45 26
(FORMERLY DOCUMENT 00905)

WORKERS' COMPENSATION CERTIF ICATION
PROJECT/CONTRACT NO.: between the Oakland Unlﬁed School

District (the “District” or the “Owner”) and : (the
“Contractor” or the “Bldder”) (the “Contract” or the “Pro_]ect”)

Labor Code section 3700 in relevant part provides:

Every employer except the State shall secure the payment of compensatlon in one or more of the f0110w1ng

ways:

1 By being insured agamst 11ab111ty to pay compensation by one or more insurers duly authorized to
write compensation insurance in this state.

2 By securing from the Director of Industrial Relations a certificate of consent to self-insure, which

may be given upon furnishing proof satisfactory to the Director of Industrial Relations of ability to
self-insure and to pay any compensation that may become due to his employees.

I am aware of the provisions of section 3700 of the Labor Code which tequire every employer to be insured against
liability for workers' compensation or to undertake self-insurance in accordance with the provisions of that code, and
I will comply with such provisions before commencing the performance of the Work of this Contract.

Date:

Proper Name of Bidder:

Signature:

Print Name:

-Title:

(In accordance with Article 5 - commencing at section 1860, chapter 1, part 7, division 2 of the Labor Code, the
above certificate must be signed-and filed with the awarding body prior to performmg any Work under this
_ Contract.) »

<&

END OF DOCUMENT
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DOCUMENT 00 65 36
(FORMERLY DOCUMENT 00890)

WARRANTY AND GUARANTEE FORM
("Contractor") hereby agrees that the

(“Work” of Contractor) which Contractor has installed for the Oakland Unified School District
("District") for the following project:

PROJECT: ' ' (Project Name)
(“Project” or “Contract™)

has been perforined in accordance with the requirements of the Contract Documents and that the Work as installed
will fulfill the requirements of the Contract Documents.

‘The undersigned agrees to repair or replace any or all of such Work that may prove to be defective in workmanship
or material together with any other adjacent Work that may be displaced in connection with such replacement within
a period of YEARC(S) from the date of completion as defined in Public Contract Code _
section 7107, subdivision (c), ordinary wear and tear and unusual abuse or neglect excepted. The date of completion
is___ ,20 . »

In the event of the undersigned’s failure to comply with the above-mentioned conditions within a reasonable period

of time, as determined by the District, but not later than seven (7) days after being notified in writing by the District,
the undersigned authorizes the District to proceed to have said defects repaired and made good-at the expense of the
undersigned. The undersigned shall pay the costs and charges therefor upon demand,

Date:

Pfopér Name of Bidder:

Signature:

Print Name:

Title:

Representatives to be contacted for service subject to terms of Contract:

NAME:
ADDRESS:
PHONE NO.:
'END OF DOCUMENT
OAKLAND UNIFIED SCHOOL DISTRICT WARRANTY AND GUARANTEE FORM
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DOCUMENT 00 45 50
(FORMERLY DOCUMENT 00910)

PREVAILING WAGE AND
RELATED LABOR REQUIREMENTS CERTIFICATION
PROJECT/CONTRACT NO.: : __between Oakland Unified School District
(the “District” or the “Owner”) and (the

“Contractor” or the “Bidder”) (the “Contract” or the “PI'O_]eCt”)

I hereby certify that I will conform to the State of California Public Works Contract requirements regarding -
prevailing wages, benefits, on-site audits with 48-hours notice, payroll records, and apprentice and trainee
employment requirements, for all Work on the above PI'O_]eCt including, without limitation, the labor compliance
program, if in use on this Project.

Date:

Proper Name of Bidder:

Signature:

Print Name:

Title:

END OF DOCUMENT
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DOCUMENT 00 45 55
(FORMERLY DOCUMENT 00912)

DISABLED VETERAN BUSINESS ENTERPRISE
PARTICIPATION CERTIFICATION

PROJECT/CONTRACT NO.: between Oakland Unified School District
(the “District™) and ' ‘ (the “Contractor” or the
“Bidder”) (the “Contract” or the “Project™). '

Section 17076.11 of the Education Code requires school districts using funds allocated pursuant to the State of

California School Facility Program (“Program”) for the construction and/or modernization of school buildings to

have a participation goal for disabled veteran business enterprises (“DVBE”) of at least three percent (3%), per year,
_of the overall dollar amount expended each year by the school district on projects that receive state funding.

1. Disabled Veteran Business Enterprise. A DVBE is a business enterprise certified by the California Ofﬁce of
Small Business as a DVBE .

2. DVBE Partlclpatlon Policy. The District is comrmtted to achlevmg this DVBE participation goal. The
District encourages Contractor to ensure maximum opportunities for the partlc1pat10n of DVBEs in the Work of
the Contract. :

3. DVBE Participation Goal. The three percent (3%) participation goal is not a quota, set-aside or r1g1d
proportion.

4. Certification of Participation. At the time of execution of the Contract, the Contractor will provide a
statement to the District of anticipated participation of DVBEs in the contract.

5. Submission of Report. During performance of the Contract, Contractor shall monitor the Work of the
Contract, award of subcontracts and contracts for materials, equipment and supplies for the purpose of
determining DVBE participation in the Work of the Contract.

a. Contractor shall report on a monthly basis all DVBEs utilized in the performance of the Work, the type or
classification of the Work performed by each DVBE, and the dollar value of the Work performed by each
DVBE.

b. Upon completion of the Work of the Contract, Contractor shall submit a report to the District in the form
attached hereto identifying all DVBEs utilized in the performance of the Work, the type or classification of
the Work performed by each DVBE, and the dollar value of the Work performed by each DVBE.

i.  The submission to the District of this report is a condition precedent to the District's obligation to make
payment of the Final Payment under the Contract Documents. The submission of this report shall be in
addition to, and not in lieu of, any other conditions precedent set forth in the Contract Documents for
the District's obligation to make payment of the Final Payment

ii. The District reserves the right to request additional information or documentation from the Contractor
evidencing efforts to comply with the three percent (3%) DVBE participation goal.

OAKLAND UNIFIED SCHOOL DISTRICT ' DVBE PARTICIPATION CERTIFICATION
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i

" Date:

DVBE PARTICIPATION REPORT

Contractor Name: - Date:
Project Name: Project Number:
DVBE Firm Name Trade / Portion of Work Subconfract/
' ‘ Contract Value

Add more sheets as needed to include all information for each DVBE -

Does the cumulatlve dollar value of these DVBE contracts meet or exceed the participation goal of three percent
(3%) of the final Contract Price, as adjusted by all change orders?

 YES ' NO

If your response is "NO", please attach to this report a detailed description of the reasons for your firm did not-
achieve the participation goal of three percent (3%) of the final Contract Price.. : :

I certify under penalty of perjury unde_f the laws of the State of California that the foregoing is true and correct.

Proper Name of Bidder:

Signature:

Print Name:

Title:

END OF DOCUMENT"
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DOCUMENT 00 45 60
(FORMERLY DOCUMENT 00915)

DRUG-FREE WORKPI.ACE CERTIFICATION

PROJECT/CONTRACT NO.: _ between Oakland Unified School District
(the “District” or the “Owner”) and (the
“Contractor” or the “Bidder™) (the “Contract” or the “Project”).

This Drug-Free Workplace Certification form is required from the successful Bidder pursuant to Government Code
section 8350 et seq., the Drug-Free Workplace Act of 1990. The Drug-Free Workplace Act of 1990 requires that
every person or organization awarded a contract or grant for the procurement of any property or service from any
state agency must certify that it will provide a drug-free workplace by doing certain specified acts. In addition, the
Act provides that each contract or grant awarded by a state agency may be subject to suspension of payments or
termination of the contract or grant, and the contractor or grantee may be subject to debarment from future
contracting, if the contracting agency determines that specified acts have occurred.

The District is not a “state agency” as defined in the applicable section(s) of the Government Code, but the District
is a local agency and public school district under California law and requires all contractors on District projects to
comply with the pr0v151ons and requirements of Government Code section 8350 et seq., the Drug-Free Workplace
Act of 1990.

Contractor shall certify that it will provide a drug-free workplace by doing all of the following:
1 Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation,

. possession, or use of a controlled substance is prohibited in the person’s or organization’s workplace and’
specifying actions which will be taken against employees for violations of the prohibition;

2 | Estabiishing a drug-free awareness pr_og'rarn to inform employees about all of the following:
a. . The dangers of drug abuse in the workplace.
b. The person’s or organization’s policy of maintaining a drug-free workplace. _
c. The availability of drug counseling, rehabilitation, and employee-assistance programs.
d. The penalties that may be imposed upon employees for drug abuse violations.

3 Requiring that each employee engaged in the performance of the contract or gfant be given a copy of the
statement required above, and that, as a condition of employment on the contract or grant, the employee
.agrees to abide by the terms of the statement.

I, the undersigned, agree to fulfill the terms and requirements of Government Code section 83535 listed above and
~will publish a statement notifying employees concerning (a) the prohibition of controlled substance at the
workplace, (b) establishing a drug free awareness program, and (c) requiring that each employee engaged in the
performance of the contract be given a copy of the statement required by section 8355(a), and requiring that the
employee agree 1o abide by the terms of that statement.

T also understand that if the District determines that I have either (a) made a false certification herein, or (b) violated
this certification by failing to carry out the requirements of section 8355, that the Contract awarded herein is subject
to termination, suspension of payments, or both. I further understand that, should I violate the terms of the Drug-
Free Workplace Act of 1990, I may be subject to debarment in accordance with the requirements of section 8350 et -
seq. ,

OAKLAND UNIFIED SCHOOL DISTRICT DRUG FREE WORKPLACE CERTIFICATION
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I acknowledge that I am aware of the provisions of Government Code section 8350 et séq. and heréby certify that I
will adhere to the requirements of the Drug-Free Workplace Act of 1990.

Date:

Proper Name of Bidder:

Signature:

Print Name:

Title:

END OF DOCUMENT
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- DOCUMENT 00 45 65
- (FORMERLY DOCUMENT 00920)

- TOBACCO-FREE ENVIRONMENT CERTIFICATION
PROJECT/CONTRACT NO.: : between Oakland Unified School Districﬁ

(the “District” or the “Owner”) and (the
“Contractor” or the “Bidder”) (the “Contract” or the “Project”).

This Tobacco-Free Environment Certification form is required from the successful Bidder.

Pursuant to, without limitation, 20 U.S.C section 6083, Labor Code section 6400 et seq., Health & Safety Code
section 104350 et seq. and District Board Policies, all District sites, including the Project site, are tobacco-free
environments. Smoking and the use of tobacco products by all persons is prohibited on or in District property.
District property includes school buildings, school grounds, school owned vehicles and vehicles owned by others
while on District property.

I acknowledge that I am aware of the District’s policy regarding tobacco-free environments at District sites,
including the Project site and hereby certify that T will adhere to the requirements of that policy and not permit-any
of my firm’s employees, agents, subcontractors, or my firm’s subcontractors’ employees or agents to use tobacco -
and/or smoke on the Project site.

Date:

~ Proper Name of Bidder:

‘Signature:

Print Name:

Title:

END OF DOCUMENT
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DOCUMENT 00 45 70
(FORMERLY DOCUMENT 00925)

HAZARDOQUS MATERIALS CERTIFICATION

PROJECT/CONTRACT NO.: - between Oakland Unified School District -
(“District” or “Owner”) and '
(“Contractor” or “Bidder”) (“Contract” or “Project™).

1. Contractor hereby certifies that no Asbestos, or Asbestos-Containing Materials, polychlorinated bipheniyl
(PCB), or any material listed by the federal or state Environmental Protection Agency or federal or state
health agencies as a hazardous material, or any other material defined as being hazardous under federal or
state laws, rules, or regulations (“New Hazardous Material”), shall be furnished, installed, or incorporated
in any way into the Project or in-any tools, devices, clothing, or equipment used to affect any portion of
Contractor's work on the Project for District. ‘

2. Contractor further certifies that it has instructed its employees with respect to the above-mentioned
standards, hazards, risks, and liabilities.

3.  Asbestos and/or asbestos-containing material shall be defined as all items containing but not limited to
chrysotile, crocidolite, amosite, anthophyllite, tremolite, and actinolite. Any or all material containing
greater than one-tenth of one percent (.1%) asbestos shall be defined as asbestos-containing material.

4. Any disputes involving the question of whether or not material is New Hazardous Material shall be settled
by electron microscopy or other appropriate and recognized testing procédure, at the District’s
" determination. The costs of any such tests shall be paid by Contractor if the material is found to be New
Hazardous Material.

5. All Work or materials found to be New Hazardous Material or Work or material installed with equipment
containing “New Hazardous Material” will be immediately rejected and this Work will be removed at
Contractor's expense at no additional cost to the District.

6. Contractor has read and understood the document Hazardous Materials Procedures & Requirements, and
. shall comply with all the provisions outlined therein.

Date:

Proper Name of Bidder:

Signature:

Print Name:

Title:

END OF DOCUMENT
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DOCUMENT 00 45 75
(FORMERLY DOCUMENT 00930)

LEAD-BASED MATERIALS CERTIFICATION :
PROJECT/CONTRACT NO.: - between Oakland Unified School Dlstrlct

(“District” or “Owner”) and __ (“Contractor
“Bidder”) (“Contract” or “Project”). :

“This certification provides notice to the Contractor that:
1) The Contractor's work may disturb lead-containing building materials.

2) The Contractor must notify the District if any work inay result in the disturbance of lead-
containing building materials.

1. . Lead as a Health Hazard

Lead poisoning is recognized as a serious environmental health hazard facing children today. Even at low levels of
exposure, much lower than previously believed, lead can impair the development of a child's central nervous system,
causing learning disabilities, and leading to serious behavioral problems. Lead enters the environment as tiny lead
particles and lead dust disburses when paint chips, chalks, peels, wears away over time, or is otherwise disturbed.
Ingestion of lead dust is the most common pathway of childhood poisoning; lead dust gets on a child’s hands and
toys and then into a child’s mouth through common hand-to-mouth activity. Exposures may result from
construction or remodeling activities that disturb lead paint, from ordinary wear and tear of windows and doors, or
from friction on other surfaces.

Ordinary construction and renovation or repainting activities carried out without lead-safe work practices can disturb
lead-based paint and create significant hazards. Improper removal practices, such as dry scrapmg, sanding, or water
blasting painted surfaces, are hkely to generate high volumes of lead dust.

Because the Contractor and its employees will be prov1d1ng services for the District, and because the Contractor's
work may disturb lead-containing building materials, CONTRACTOR IS HEREBY NOTIFIED of the potential
presence of lead-containing materials located within certain buildings utilized by the District. All school bu11d1ngs
built prior to 1993 are presumed to contain some lead- based paint until sampling proves otherwise.

2. Overview of California Law

Education Code section 32240 et seq. is known as the Lead Safe Schools Protection Act. Under this act, the
Department of Heath Services ("DHS") is to conduct a sample survey of schools in the State of California for the
purpose of developing risk factors to predict lead contamination in public schools. (Ed. Code, § 3224 1.)

Any school that undertakes any action to abate existing risk factors for lead is required to utilize trained and state-
certified contractors, inspectors, and workers. (Ed. Code, § 32243, subd. (b).) Moreover, lead-based paint, lead
plumbing, and solders, or other potential sources of lead contamination, shall not be utilized in the construction of
any new school facility or the modernization or renovation of any existing school facility. (Ed. Code, § 32244.)

Both the Federal Occupational Safety and Health Administration ("Fed/OSI-IA"’) and the California D1v1s10n of
Occupational Safety and Health ("Cal/OSHA") have implemented safety orders apphcable to all construction work
where a contractor's employee may be occupationally exposed to lead.

The OSHA Regulations apply to all construction work where a contractor's employee may be occupationally
exposed to lead. The OSHA Regulations contain specific and detailed requirements imposed on contractors subject
to that regulation. The OSHA Regulations define construction work as work for construction, alteration, and/or
repair, including painting and decorating. It includes, but is not limited to, the following:

OAKLAND UNIFIED SCHOOL DISTRICT : LEAD-BASED CERTIFICATION
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a. Demolition or salvage of structures where lead or materials containing lead are present;
b. Removal or encapsulation of materials containing lead;

c. New construction, alteration, repair or renovation of structures, substrates, or portions thereof
that contain lead, or materials containing lead;

d. Installation of products containing lead;
e. Lead contamination/emergency cleanup;
f. Transportation, disposal, storage, or containment of lead or materials containing lead on the site or

location at which construction activities are performed; and
g Maintenance operations associated with the construction activities described in the subsection.

Because it is assumed by the District that all painted surfaces (interior as well as exterior) within the District contain
some level of lead, it is imperative that the contractor, its workers and subcontractors fully and adequately comply
with all applicable laws, rules and regulations governing lead-based materials (including utle 8, California Code of
Regulatlons section 1532. 1).

The Contractor must notify the District if any Work may result in the disturbance of lead-containing building
materials. Any and all Work that may result in the disturbance of lead-containing building materials must be
coordinated through the District. A signed copy of this Certification must be on file prior to beginning Work
on the Project, along with all current insurance certificates.

3. Contractor’s Liabilit_v_

If the Contractor fails to comply with any applicable laws, rules, or regulations, and that failure results in a site or
worker contamination, the Contractor will be held solely responsible for all costs involved in any required corrective
actions, and shall defend, indemnify, and hold harmless the District, pursuant to the 1ndemn1ﬁcat10n provisions of
the Contract, for all damages and other claims arising therefrom.

If lead disturbance is anticipated in the Work, only persons with appropriate accreditation, reglstrations, licenses,
and tralning shall conduct this Work.

It shall be the responsibility of the Contractor to properly dispose of any and all waste products, including, but not
limited to, paint chips, any collected residue, or any other visual material that may occur from the prepping of any
painted surface. It will be the responsibility of the Contractor to provide the proper disposal of any hazardous waste
by a certified hazardous waste hauler. This company shall be registered with the Department of Transportation
(DOT) and shall be able to issue a current manifest number upon transporting any hazardous materlal from any
school site w1th1n the District. :

. The Contractor shall provide the District with any sample results prior to beginning Work, during the Work, and
after the completion of the Work. The District may request to examine, prior to the commencement of the Work, the
lead training records of each employee of the Contractor.

THE CONTRACTOR HEREBY ACKNOWLEDGES, UNDER PENALTY OF PERJURY, THAT IT:

1. HAS RECEIVED NOTIFICATION OF POTENTIAL LEAD-BASED MATERIALS ON THE OWNER'S

PROPERTY;
2. IS KNOWLEDGEABLE REGARDING AND WILL COMPLY WITH ALL APPLICABLE- LAWS,

RULES, AND REGULATIONS GOVERNING WORK WITH, AND DISPOSAL OF, LEAD.

3 OAKLAND UNIFIED SCHOOL DISTRICT , ' LEAD-BASED CERTIFICATION
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THE UNDERSIGNED WARRANTS THAT HE/SHE HAS THE AUTHORITY TO SIGN ON BEHALF OF AND
BIND THE CONTRACTOR. THE DISTRICT MAY REQUIRE PROOF OF SUCH AUTHORITY.

Date:

Proper Name of Bidder: -

‘Signature:
Print Name:
Title:
END OF DOCUMENT
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DOCUMENT 00 45 80
(FORMERLY DOCUMENT 00935)

IMPORTED MATERIALS CERTIFICATION
PROJECT/CONTRACT NO.: between Oakland Unified School District

(“District” or “Owner”) and : (“Contractor” or
“Bidder”) (“Contract” or “Project™).

This form shall be executed by the Contractor and by all entities that, in any way, provide or deliver and/or supply
any soils, aggregate, or related materials (“Fill”) to the Project Site. All Fill shall satisfy all requirements of any
environmental review of the Project performed pursuant to the statutes and guidelines of the California
Environmental Quality Act, section 21000 et seq. of the Public Resources Code (“CEQA”), and all requirements of
section 17210 et seq. of the Education Code, including requirements for a Phase I environmental assessment
acceptable to the State of California Department of Education and Department of Toxic Substances Control.

To the furthest extent permltted by California law, Contractor shall defend, indemnify, and hold harmless the
District, its agents, representatlves officers, consultants, employees, trustees, and volunteers pursuant to.the
indemnification provisions in the Contract Documents for, without limitation, any claim(s) connected with
providing, delivering, and/or supplying Fill.

Certification of:

0O Delivery Firm/Transporter v O Supplier [0 Manufacturer
0O Wholesaler O Broker O Retailer
O Distributor O Other
Type of Entity: O Corporation O General Partnership _
O Limited Partnership O Limited Liability Company
Elv Sole Proprietorship O Other

Name of firm ("Firm"):

Mailing address:

Addresses of branch office used for this Project:

If subsidiary, name and address of parent company:

By my signature below, I hereby certify that I am aware of section 25260 of the Health and Safety Code and the
sections referenced therein regarding the definition of hazardous material. I further certify on behalf of the Firm that
all soils, aggregates, or related materials provided, delivered, and/or supplied or that will be provided, delivered,
and/or supplied by this Firm to the Project Site are free of any and all hazardous material as defined in section 25260
of the Health and Safety Code. I further certify that [ am authorized to make this certification on behalf of the Firm.

- Date:

Proper Name of Bidder:

Signature:

Print Name:

Title:

END OF DOCUMENT

OAKLAND UNIFIED SCHOOL DISTRICT IMPORTED MATERIALS CERTIFICATION
o DOCUMENT 00 45 80-1



DOCUMENT 004585
(FORMERLY DOCUMENT 00940)

CRIMINAL BACKGROUND INVESTIGATION / FINGERPRINTING CERTIFICATION

PROJECT/CONTRACT NO.: between the Oakland Unified School District (“District”) and
(“Contractor” or “Bidder”) (“Contract” or “Project”).

The undersigned does hereby certify to the governing board of the District as follows:

1. Education Code. Iama representafiVe of the Contractor and I am familiar with the facts herein certified, and
" am authorized and qualified to execute this certificate on behalf of Contractor. Contractor has taken at least one
of the following actions with respect to the Project (check all that apply):

The Contractor has complied with the fingerprinting requirements of Education Code section 45125.1
with respect to all Contractor’s employees and all of its subcontractors’ employees who may have
contact with District pupils in the course of providing services pursuant to the Contract, and the
California Department of Justice has determined that none of those employees has been convicted of a
felony, as that term is defined in Education Code section 45122.1. A complete and accurate list of
Contractor's employees and of all of its subcontractors' employees who may come in contact with
District pupils during the course and scope of the Contract is attached hereto; and/or

Pursuant to Education Code section 45125.2, Contractor has installed or will install, prior to
commencement of Work, a physical barrier at the Work Site, that will limit contact between
Contractor's employees and District pupils at all times; and/or

Pursuant to Education Code section 45125.2, Contractor certifies that all employees will be under the
continual supervision of, and monitored by, an employee of the Contractor who the California
Department of Justice has ascertained has not been convicted of a violent or serious felony. The name
and title of the employee who will be supervising Contractor's employees and its subcontractors
employees is:

Name: Title:

The Work on the Contract is at an unoccupied school site and no employee and/or subcontractor or
supplier of any tier of Contract shall come in contact with the District pupils.

2. Megan’s Law (Sex Offenders). I am a representative of the Contractor and I am familiar with the facts herein
certified, and am authorized and qualified to execute this certificate on behalf of Contractor. Ihave verified and
will continue to verify that the employees of Contractor that will be on the Project site and the employees of the
Subcontractor(s) that will be on the Project site are not listed on California’s “Megan’s Law” Website
(http://www.meganslaw.ca. gov/)

Contractor’s responsibility for background clearance extends to all of its employees, Subcontractors, and employees
of Subcontractors coming into contact with District pupils regardless of whether they are designated as employees or

acting as independent contractors of the Contractor.

Date:

Proper Name of Contractor:

Signature:
Print Name:
Title: :
END OF DOCUMENT ,
OAKLAND UNIFIED SCHOOL DISTRICT CRIMINAL BACKGROUND INVESTIGATION/

FINGERPRINTING CERTIFICATION
DOCUMENT 00 45 85-1




DOCUMENT 00 54 65

LABOR COMPLIANCE PROGRAM
INFORMATION AND FORMS

END OF DOCUMENT

OAKLAND UNIFIED SCHOOL DISTRICT LCP - INFO AND FORMS
DOCUMENT 00 54 65-1




DOCUMENT 00 54 70

STORM WATER POLLUTION PREVENTION PLAN

[ IF THE DISTRICT HAS A STORM WATER POLLUTION PREVENTION PLAN (SWPPP), THE
DISTRICT SHOULD INCLUDE REFERENCE TO ITS SWPPP HERE OR ATTACH A COPY OF THE
SWPPP.

IF THE DISTRICT DOES NOT HAVE AN SWPPP ON THE PROJECT, THE DISTRICT CAN STATE
“NOT APPLICABLE” HERE.

IF THE DISTRICT INTENDS TO HAVE THE CONTRACTOR BE ITS QUALIFIED SWPPP
PRACTITIONER, IT SHOULD STATE THAT HERE ALSO. ]

END OF DOCUMENT

OAKLAND UNIFIED SCHOOL DISTRICT , SWPPP
DOCUMENT 00 54 70-1
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. INTRODUCTION

‘The Oakland Unified Scheol District amends its Labor Compliance Program for the pum ose_of
implementing its policy relative to the labor compliance provisions of state and federally funded
public works contracts. :

This labor compliance program (“LCP” or “Program”) is applicable to all public works projects which are
funded under the Kindergarten-University Public Education Facilities Bond Acts of 2002 or 2004, which -
commenced consiruction after April 1, 2003. The Program will also be applicable to future state funded
public works contracts as may be required by the specific bond (“State Funds”).

California Labor Code section 1770 et seq., and Education Code section 17424 require that contractors on
public works projects pay their workers based on the prevailing wage rates which are established and
issued by the Department of Industrial Relations, Division of Labor Statistics and Research.

California Labor Code section 1776 requires contractors.to keep accurate payroll records of trades workers
on all public works projects and to-submit copies of certified payroll records upon request.

California Labor Code section 1777.5 requires contractors to employ registered apprentices on public
works projects.

This LCP contains the labor compliance standards required by state and fedéral laws, regulations, and
directives, as well as Qakland Unified School District (“School District”) policies and contract provisions.
This LCP shall require the following:

. Contractors and subcontractors payment of applicable general prevailing wage rates.
Contractors employ properly registered apprentices.
Contractors provide certified payroll records upon request but not less than weekly
Monitoring of School District construction sites for the verification of proper payments of prevailing
wage rates and work classification.
5. Conducting pre-job conferences with contractors/subcontractors rev1ewmg certified payroll reports
and condueting on-site visits. )
. Compliance with Conflict of Interest requlrements :
7. Withholding contract payments and imposing penalties for noncomphance
8. Prepare and submit annual reports.

PN

Should applicable sections of the Labor Code or title 8 of the California Code of Regulations undergo
alteration, amendment, or deletion, School District will modify the -affected portions of this program
accordingly. The Labor Compliance Officer (or “LCO”) is the School District’s representative for
enforcement of the LCP. ’
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SECTION 1

PUBLIC WORKS SUBJECT TO PREVAILING WAGE LAWS

State prevailing wage rates apply to all public works contracts as set forth in Labor Code section 1720 et
seq., and include, but are not limited to, such types of work as construction, alteration, demolition, repair,
or maintenance work. The Division of Labor Statistics and Research (“DLSR”) pre-determines the
appropriate prevailing wage rates for particular construction trades and crafts by county.

- Types of Contracts to Which Prevailing Wage Requirements Apply

As provided in Labor Code section 1771.7(a) and (b), an awarding body that chooses to use State
Funds shall enforce a Labor Compliance Program as described in subdivision (b) of section
1771.5 of the Labor Code with respect to that public works project. Accordingly, upon approval

" by the Director of the Department of Industrial Relations (hereafter “Director”), this LCP shall
apply to public works using State Funds.

B. Applicable Dates for Enforcement of the LCP

The applicable dates for enforcement of awarding body Labor Compliance Programs is

established by section 16422 of title 8 of the California Code of Regulations. Contracts are not
~ subject to the jurisdiction of the Labor Compliance Program until after the program has received

approval subject to section 16425 of title 8 of the California Code of Regulations. '

C.  Exemption
Any public works project that does not exceed $1,000 shall not reciuire the payment of prevailing
wages. (Lab. Code, § 1771.) This exemption remains unchanged under a LCP initiated and

enforced only for projects funded with State Funds as described in Labor Code section 1771.5,
subdivision (b). :

SECTION I

COMPETITIVE BIDDING ON SCHOOL DISTRICT PUBLIC WORKS CONTRACTS

The School District publicly advertises upcoming public works projects to be awarded according to a
competitive bidding process. All School District bid advertisements or bid invitations and public work
contracts shall contain appropriate language concerning the requirements of the Labor Code. In the case
of a contract for which there is no call for bids, the applicable date for LCP enforcement shall be the date.
of the award of the contract.

Notice of approval of the School District’s LCP shall be given in the call for bids and in the contract or
purchase order and shall also be posted at the job site. If more than one job site exists or where such
posting would endanger public safety, the notice may be posted in the manner prescribed by section
16100(b) of title 8 of the California Code of Regulations.

The notice of an approved LCP shall contain, at the minimum, the effective date of approval by the
Director, a statement whether the limited exemption from prevailing wages pursuant to Labor Code
section 1771.5(a) applies to contracts under the jurisdiction of the LCP, a telephone number to call for
inquiries, questions, or assistance with regard to the LCP, and the name of the agent or office
administering the LCP. ' '

1



SECTION III

COMPLIANCE WITH CONFLICT OF INTEREST REQUIREMENTS

The School District, as the awarding body whose employees operate the School District’s LCP, shall.
determine and designate the employees and/or consultants who participate in making governmental
decisions. (Cal. Code .Regs., tit.8, § 16430.) The designated employees and/or consultants shall file
Statement of Economic Interest (Fair Political Practices Commission (“FPPC”) Form: 700) with the filing
officer of the School District and comply with other applicable requirements of the Political Reform Act
(Gov. Code, § 87100 et seq.). -

Government Code section 82019, in pertinent part, defines a designated employee as “any officer,
employee, member, or consultant of any agency whose position with the agency ...[i]s designated ina
Conflict of Interest Code because the position entails the making or participation in the making of
decisions which may foreseeably have a material effect on any financial interest.” (Gov. Code, § 82019,
subd. (a)(3).) An employee or a consultant is considered a public official and therefore subject to the
Political Reform Act when either makes substantive recommendations that are, and over an extended
period of time have been, regularly approved without significant amendment or modifications by another
public official or government agency. (Cal.Code Regs., tit. 2; § 18701, subd. (a)(1)(A)(iii).)

The determination is made according to the factors set forth in sections 18701 et seq. of title 2 of the
California Code of Regulations:

1. Determine whether the employec or consultant is making, participating in making, or
using his or her official position to influence the making of a governmental decision.
(Cal.Code Regs., tit. 2, § 18701, subd. (a).)

2. If yes, ascertain the economic interest and determine whether the economic interest is
directly or indirectly involved in the governmental decision. (Cal.Code Regs., tit. 2, §§
18702 - 18702.3.)

3. If an economic interest is involved, the materiality of the effect of the decision on the
economic interest must be ascertained. (Cal.Code Regs., tit. 2, § 18705.) Further, the
effect of the governmental decision on the employee or the consultant’s economic
interests must be distinguished from the governmental decisions effect on the general

public.

4, If a determination is made that all of these are affirmative, then there is a conflict of
interest.

5. However, the following exceptions ex1st in the making or participating in makmg a

governmental decision:

(@ Those governmental decisions or actions by an employee or consultant that is
solely ministerial, secretarial, manual, or clerical. |

®) Actions where the employee or the consultant appears before a government
agency on a matter related to his or her own personal interests or that of their
-immediate family;

©) Communicates with the general public or the press; and

(d) Negotiates his or her own compensation. (Cal.Code Regs., tit. 2, § 18702.4.)
2



SECTION IV

JOB START MEETING

After the School District awards the public works contract, and prior to the commencement of the work, a
mandatory Job Start meeting (Pre-Job conference) shall be conducted by the Labor Compliance Officer
(“LCO”) with the contractor and those subcontractors listed in its bid documents.

At that meeting, the LCO will discuss the federal and state labor law requirements applicable to the
contract, including prevailing wage requirements, the respective record keeping responsibilities, the
requirement and training (where applicable) for the submittal and processing of certified payroll records
to the School District through its labor compliance management system (Elations) , and the prohibition
against discrimination in employment.

-The LCO will provide the contractor and each subcontractor attending the Job Start Meeting with a
Checklist of Labor Law Requirements (presented as Attachment A to this document) and will discuss in
. detail the following checklist items:

1. The contractor’s duty to pay prevailing wages (Lab. Code, § 1770 et seq.);

2. The contractor’s duty to employ registered apprentices on public works projects (Lab Code,
§ 1777.5.);

3. The penalties for failure to pay prevailing wages and to employ apprentices, including forfeitures
and debarment (Lab. Code, §§ 1775, 1776, 1777.1, 1777.7, and 1813.);

4, The requirement to maintain and submit copies of certified payroll records to the School District,
on a weekly basis, as required (Lab Code, § 1776), and penalties for failure to do so (Lab. Code,
§ 1776, subd. (g).);

5. - The prohibition against employment discrimination (Lab. Code, §§ 1735 and 1777.6; the
Government Code; the Public Contracts Code; and title VII of the Civil Rights Act of 1964 as
amended.);

6. The prohibition against taking or recewmg a portion of an employee’s wages (Lab. Code, §
1778.) (kickback);

7. The prohibition against accepting fees for registering any person for public works (Lab. Code,
§ 1779) or for filing work orders on public works (Lab. Code, § 1780.);

8. The requirement to list all subcontractors that are performmg one-half of one percent of the total
amount of the contract (Pub. Contract Code, § 4100 et seq.);

9. The requirement to be properly licensed and to require all subcontractors.to be properly licensed,
and the penalty for employing workers while unlicensed (Lab. Code, § 1021 and under Cahforma
Contractors License Law; and Bus. & Prof. Code, § 7000 et seq.);

10. The prohibition against unfair competition (Bus. & Prof. Code, §§ 17200-17208.);
11. The requirement that the contractor and subcontractor be properly insured for Workers’

Compensation (Lab. Code, § 1861.);
3




12. The requirement that the contractor abide by the Occupational Safety and Health laws and
regulations that apply to the particular public works project;

13. That federal law prohibits contractors and subcontractors from hiring undocumented workers and .
requires contractors and subcontractors to secure proof of eligibility/citizenship from all workers;
and

14. The requirement that contractors and subcontractors provide itemized wage statements to
employees under Labor Code section 226.

The contractors and subcontractors present at the Job Start meeting will be given the opportunity to ask
questions of the LCO relative to the items contained in the Labor Law Requirements Checklist. The
checklist will then be signed by the contractor’s representative and the School District’s LCO, a
representative’ of each subcontractor, and the LCO.

At the Job Start meeting, the LCO will provide the contractor with a copy of the School District’s LCP
package which includes: a copy of the approved LCP, the checklist of Labor Law Requirements,
applicable Prevailing Wage Rate Determinations, blank certified payroll record forms, fringe benefit
statements, State apprenticeship requirements, and a copy of the Labor Code relating to Public Works and
Public Agencies (Part 7, Chapter 1, Sections 1720-1861). The Prevailing Wage Determination may be
obtained at the Department of Industrial Relations website: (http://www.dir.ca.gov/DLSR.html.)

It will be the contractor’s resp0n51b111ty to provide copies of the LCP package to all listed subcontractors :
.and to any substituted subcontractors.

SECTION V

REVIEW OF CERTIFIED PAYROLL RECORDS

A. Certified Payroll Records Required

The contractor and each subcontractor shall maintain payrolls and basic records (timecards,
canceled checks, cash receipts, trust fund forms, accounting ledgers, tax forms, superintendent
and foreman daily logs, etc.) during the course of the work and shall preserve them for a period of
three (3) years thereafter for all trades workers employed on School District projects that are
subject to the LCP. Such records shall include the name, address, and social security number of
each worker, his or her classification, a general description of the work each employee performed
each day, the rate of pay (including rates of contributions for, or costs assumed to provide fringe
benefits), daily and weekly number of hours worked, and actual wages paid.

1. . Submittal of Certified Payroll Records

The contractor and each subcontractor shall maintain weekly certified payroll records for
submittal to the School District LCO as required. The contractor shall be responsible for
the submittal of payroll records of all its subcontractors through the District’s labor
compliance management system (Elations) and the contractor will be required to
- electronically submit a statement of compliance by the contractor or each subcontractor
which shall be executed under penalty of perjury pursuant to Labor Code section 1771.5,
subdivision (b)(3) and applicable regulations. The statement shall certify that the payroll
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records are correct and complete, that the wage rates contained therein are not less than
those determined by the Director, and that the classifications set forth for each employee
canform with the work performed.

The certified payroll records required by Labor Code section 1776 will be submitted
electronically and will be subject to all of the following conditions:

() The reports must contain all of the information required by Labor Code section
1776, with the information organized in a manner that is similar or identical to
how the information is reported -on the Department of Industrial Relations

- suggested “Public Works Payroll Reporting Form” (Form A-1-131);

(b) The reports shall be in a format and use software that is readily accessible and
~ available to contractors, to the School District and its LCP, and the Department
of Industrial Relations;

() Reports submitted to an awarding body, an LCP, the Division of Labor Standards
Enforcement, or other entity within the Department of Industrial Relations must
be either (1) in the form of a non-modifiable image or record that bears an
electronic signature or includes a copy of any original certification made on
paper, or alternatively (2) printed out and submitted on paper with an original
signature;

@ The requirements for redacting certain information shall be followed when
certified payroll records are disclosed to the public pursuant to Labor Code
section 1776(e), whether the records are provided electromcally or as hard
copies; and :

(©) No contractor or subcontractor shall be mandated to submit or to receive
-electronic reports when it otherwise lacks the resources or capacity to do so, nor
shall any contractor or subcontractor be required to purchase or use proprietary
software that is not generally available to the public.

Time cards, front and back copies of cancelled checks, daily logs, employee sign-in
sheets and/or any other record maintained for the purposes ‘of reporting payroll may be
requested by the Labor Compliance Officer at any time and shall be provided within ten
(10) days followmg the receipt of the request.

Full Accountability

Each individual, laborer, or craftsperson working on a public works contract must appear
on the payroll. The basic concept is that the employer who pays the worker must report
that individual on its payroll. This includes individuals working as apprentices in an
apprenticeable trade. Owner-operators are to be reported by the contractor employing
them. Rental equipment operators are to be reported by the rental company paying the
worker’s wages.

Sole owners. and partners who work on a contract must also submit a certified payroll
record listing the days and hours worked, and the trade classification description of the
work actually done.

The contractor shall provide the records required under this section to the LCP within
five' (5) days of each payday. The records shall be available for inspection by the
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Department of Industrial Relations. Contractors shall permit representatives of each to
interview trades workers during working hours on the project site.

Responsibility for Subcontractors

‘The contractor shall be responsible for ensuring adherence to labor standards provisions

by its subcontractors. Moreover, the prime contractor is responsible for Labor Code
violations of its subcontractors in accordance with Labor Code section 1775.

Payment to Employees

Employees must be paid on a regular basis, and not less often than once each week, the
full amounts that are due and payable for the period covered by the particular payday.
Thus, an employer must establish a fixed workweek (Sunday through Saturday, for
example) and an established payday (such as every Friday or the preceding day should
such payday fall on a holiday). On each and every payday, each worker must be paid all
sums due as of the end of the preceding workweek and must be provided with an
itemized wage statement.

If an individual is called a subcontractor, whereas, in fact, he/she is merely a journey
level mechanic supplying only his/her labor, such an individual would not be deemed a
bona fide subcontractor and must be reported on the payroll of the prime contractor as a
trades worker. Moreover, any person who does not hold a valid contractor’s license
cannot be a subcontractor, and anyone hired by that person is the worker or employee of
the general contractor for purposes of prevailing wage requirements, certified payroll
reporting and workers’ compensatlon laws. v

The worker’s rate for straight time hours must equal or exceed the rate specified in the
contract by reference. to the “Prevailing Wage Determinations” for the class of work
actually performed. Any work performed on Saturday, Sunday, and/or on a holiday, or
portion thereof, must be paid the prevailing rate established for those days regardless of
the fixed workweek. The hourly rate for hours worked in excess of eight (8) hours in a
day and 40 hours in a workweek shall be premium pay. All work performed on Saturday,
Sunday and holidays shall be paid pursuant to the Prevailing Wage Determination.

Apprenticés

The LCP shall be responsible for enforcing prevailing wage pay requirements for apprentices
consistent with the practice of the Labor Commissioner, including:

1.

 that any contributions required pursuant to Labor Code section 1777.5(m) are paid to the

appropriate entity;
that apprentices are paid not less than the prevailing apprentice rate;

that workers listed and paid as apprentices on the certified payroll records are duly
registered as apprentices with the Division of Apprenticeship Standards; and

requiring that the regulaf prevailing wage rate be paid to

(a) any worker who is not a dﬁly registéred apprentice and



(b) for all hours in excess of the maximum ratio permitted under Labor Code section
1777.5(g), as determined at the conclusion of the employing contractor or
subcontractor’s work on the public works contract.

The School District or the LCP acting on the School District’s behalf shall (1) inform contractors
and subcontractors who are bidding public works projects about apprenticeship requirements; (2)
send copies of awards and notices of discrepancies-to the Division of Apprenticeship Standards as
required under Labor Code Section 17773.3; and (3) refer complaints and promptly report
suspected violations of apprenticeship requirements to the Division of Apprenticeship Standards.

Apprentices shall be permitted to work as such only when they are registered, individually, under
a bona fide apprenticeship program registered and approved by the Division of Apprenticeship
Standards. The allowable ratio of apprentices to journeypersons in any craft/classification shall
not be greater than the ratio permitted to the contractor as to its entlre workforce under the
registered program.

" Any worker listed on a payroll at an apprentice wage rate who is not registered shall be paid the

journey level wage rate determined by the Department of Industrial Relations for the
_ classification of the work he/she actually performed. Pre-apprentice trainees, trainees in non-
apprentlceable crafts, and others who are not duly registered will not be permitted on public
works projects unless they are paid full prevailing wage rates as journeypersons.

Compliance with California Labor Code sectlon 1777.5 requires all public works contractors and
subcontractors to: :

5. Submit contract award information to the apprenticeship committee for each
apprenticeable craft or trade in the area of the Project;

6. Request dispatch of apprentices from the applicable Apprenticeship Program(s) and
employ apprentices on public works projects. in a ratio to journeypersons which in no
case shall be less than one (1) hour of apprentice work to each five (5) hours of
journeyperson work; and :

7. Contribute to the applicable Apprenticeship Program(s) or the California Apprenticeship
Council in the amount identified in the prevailing wage rate publication for
journeypersons and apprentices. If payments are not made to an Apprenticeship
Program, they shall be made to the California Apprentlceshlp Counc1l Post Office Box
420603 San Francisco, CA 94142.

If the contractor is registered to train apprentices, it shall furnish written evidence of the
registration (i.e., Apprenticeship Agreement or Statement of Registration) of its training program
and apprentices, as well as the ratios allowed and the wage rates required to be paid thereunder
for the area of construction, prior to using any apprentices in the contract work. It should be
noted that a prior approval for a separate project does not confirm approval to train on any
project. The contractor/subcontractor must check w1th the applicable Jomt Apprenticeship
Committee to verify status. :

Review and Audit of Certified Payroll Records
1.  The Labor Compliance Program shall review certified payroll reports as follows:

(a) Payroll records furnished by contractors and subcontractors in accordance with
section 16421(a)(3) of title 8 of the California. Code of Regulations, and in a
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format .prescribed at section 16401 of title 8 of the California Code of

 Regulations, shall be reviewed as promptly as practicable after receipt thereof,
but in no event more than 30 days after such receipt. “Review” for this purpose
shall be defined as inspection of the records furnished to determine if (1) all
appropriate data elements identified in Labor Code section 1776(a) have been
reported; (2) certification forms have been completed and signed in compliance
with Labor Code section 1776(b); and (3) the correct prevailing wage rates have
been reported as paid for each classification of labor listed thereon with
confirmation of payment as outlined below.

b) “Confirmation™ of payroll records furnished by contractors and subcontractors
shall be defined as an independent corroboration of reported prevailing wage
payments. Confirmation may be accomplished through worker interviews,
examination of paychecks or paycheck stubs, direct confirmation of payments
from third party recipients of “Employer. Payments” (as defined at Cal. Code
Regs., tit. 8, § 16000), or any other reasonable method of corroboration. For
each month in which a contractor or subcontractor reports having workers
employed on the public work, confirmation of furnished payroll records shall be
undertaken randomly for at least one worker for at least one weekly period within
that month. Confirmation shall also be undertaken whenever complaints from

- workers or other interested persons or other circumstances or information
reasonably suggest to the LCP that payroll records furnished by a contractor or
subcontractor are inaccurate.

An “Audit,” as defined below, shall be prepared by the School District’s LCP whenever
the Labor Compliance Program has determined one is necessary and shall be conducted
at the request of the Labor Commissioner. An “Audit” for this purpose shall be defined as
a comparison of payroll records to the best information available as to actual hours
worked, amounts paid, and classifications of workers employed in connection with the
public work. Such available information may include, but is not limited to, worker
interviews, complaints from workers or other interested persons, all time cards, cancelied
checks, cash receipts, trust fund forms, books, documents, schedules, forms, reports,
receipts or other evidences which reflect job assignments, work schedules by days and
hours, and the disbursement by way of cash, check, or in whatever form or manner, of
funds to a person(s) by job classification and/or skill pursuant to a public works project.
An Audit is sufficiently detailed when it enables the Labor Commissioner, if requested,
‘to determine the amount of forfeiture under title 8 of the California Code of Regulations
section 16437, to draw reasonable conclusions as to compliance with the requirements of
the Public Works Chapter of the Labor Code, and to enable accurate computation of
underpayments of wages to workers and of applicable penalties and forfeitures. An Audit
using the forms in Attachment B, when accompanied by a brief narrative identifying the
Bid Advertisement Date of the contract for public work and summarizing the nature of
the violation and the basis upon which the determination of underpayment was made,
presumptively demonstrates sufficiency. Records supporting an Audit shall be
maintained by the School District’s Labor Compliance Program to satisfy its burden of
coming forward with evidence in administrative review proceedings under Labor Code
section 1742 and the Prevailing Wage Hearing Regulations found at sections 17201-
17270 of title 8 of the California Code of Regulations.

After the LCP has determined that violations of the prevailing wage laws have resulted in

the underpayment of wages and an Audit has been prepared, notification shall be

provided to the contractor and affected subcontractor. The contractor and subcontractor

shall be notified of an opportunity to resolve the wage deficiency prior to a determination

of the amount of forfeiture by the Labor Commissioner, The contractor and affected
8




subcontractor shall be provided at least ten (10) days following such notification to
submit exculpatory information consistent with the “good faith mistake” factors set forth
in Labor Code section 1775, subdivisions (a)(2)(A)(i) and (ii). - If, based upon the
contractor’s submission, the LCP reasonably concludes that the failure to pay the correct
wages was a good faith mistake, and has no knowledge that the contractor and affected
subcontractor have a prior record of failing to meet their prevailing wage obligations, the
LCP shall not be required to request the Labor Commissioner for a determination of the
amount of penalties to be assessed under Labor Code section 1775 if the underpayment of
wages to workers is promptly corrected and proof of such payment is submitted to the
LCP. For each instance in which a wage deficiency is resolved in accordance with this
regulation, the LCP shall maintain a written record of the failure of the contractor or
subcontractor to meet its prevailing wage obligation. The record shall identify the public
works project, the contractor or affected subcontractor involved, and the gross amount of
wages paid to workers to resolve the prevailing wage deficiency; and the record shall also
include a copy of the Audit prepared along with any exculpatory information submitted
to the Labor Compliance Program by the affected contractor or subcontractor.

4, The audit record form (presented as Attachment B) demonstrates the sufficient detail
that is necessary to verify compliance with Labor Code requirements.

SECTION VI

REPORTING OF WILLFUL VIOLATIONS TO THE LABOR COMMISSIONER

It is the School District’s policy that the public works prevailing wage requirements set forth in the Labor
Code, Sections 1720- 1861, be strictly enforced. Therefore, contractors and subcontractors found to be
willful violators under Labor Code Section 1777:1 shall be referred to the Labor Commissioner for
debarment from bidding on or otherwise being awarded any public work contract in California for the
performance of construction and/or maintenance services for a period not to exceed three (3) years in
duration. The debarment period shall depend upon the nature and severity of the Labor Code violations
and any mitigating and/or aggravating factors, which may be presented at the hearing conducted by the
Labor Commissioner for such purpose. ’ :

If an investigation reveals that a willful violation of the Labor Code has occurred, the LCP will make a
written report to the Labor Commissioner which shall include: (1) an Audit consisting of 2 comparison of
payroll records to the best available information as to the actual hours worked and (2) the classification of
workers employed on the public works contract. Six (6) types of willful violations shall be reported:

A. Failure to Comply with Prevailing Wage Rate Requirements

Failure to comply with prevailing wage rate requirements (as set forth in the Labor Code and
School District contracts) is determined a willful violation whenever less than the stipulated basic
hourly rate is paid to trades workers, or if overtime, holiday rates, fringe benefits, and/or
employer payments are paid at a rate less than stipulated. ~

B. Falsification of Payroll Records, Misclassification of Work, and/or Failure to Accurately Report
Hours of Work

Falsification of payroll records and failure to accurately repoi't hours of work is characterized by

deliberate underreporting of hours of work; underreporting the headcount; stating that the proper

prevailing wage rate was paid when, in fact, it was not; clearly misclassifying the work performed
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by the worker; and any other deliberate and/or willful act which results in the falsification or
inaccurate reporting of payroll records. Such violations are deemed to be willful violations -
committed with the intent to defraud.

C. Failure to Submit Certified Payroll Records

Contractors or subcontractors who refuse to comply with a request by the LCP for certified

payroll reports or substantiating information and records will be determined to be in willful

violation of the Labor Code. Additionally, refusal to correct inaccuracies or omissions that have .
. been discovered will also be determined to be a willful violation of the Labor Code.

D. Failure to Pay Fringe Benefits

Fringe benefits are defined as the amounts stipulated for employer payments or trust fund
contributions and are determined to be part of the required prevailing wage rate. Failure to pay or
provide fringe benefits and/or make trust fund contributions on a timely basis is equivalent to
payment of less than the stipulated wage rate and shall be reported to the Labor Commissioner as
a willful violation, upon completion of an invéstigation and an Audit.

E. Failure to Pay the Correct Apprentice Rates and/or Misclassification of Workers as Apprentices .

Failure to pay the correct apprentice rate or classifying a worker as an apprentice when not-
properly registered is equivalent to payment of less than the stipulated wage rate and shall be
reported to the Labor Commissioner, as a willful violation, upon completion of an investigation
and audit. ' :

F. Taking of Kickbacks

Acccptmg or extracting kickbacks from employee wages under Labor Code Section 1778
constitutes a felony and may be prosecuted by the appropriate enforcement agency

SECTION VII
ENFORCEMENT ACTION
A. Duty of the Awarding Body
1. Duty to the Director of Department of Industrial Relations

The School District, as the awarding body having an approved LCP, has a duty to the Director to
enforce chapter 1 of part 7 of division 2 of the Labor Code and title 8 of the California Code of
Regulations in a manner consistent with the practice of the Labor Commissioner. It is the
practice of the Labor Commissioner to refer to the Director’s ongoing advisory service of web-
posted public works coverage determinations as a source of information and guidance in making
enforcement decisions. These are available at the Department of Industrial Relations web site
(www.dir.ca.gov) and the Division of Labor Statistics and Research link. It-is also the practice of
the Labor Commissioner to be represented by an attorney in prevailing wage hearings conducted
pursuant to Labor Code sections 1742(b) and sections 17201 — 17270 of title 8 of the California
Code Regulations.
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2. Labor Compliance Program Record Keeping Duty

For each public works project subject to the Labor Compliance Program’s enforcement of
prevailing wage requirements, a separate, written summary of labor compliance activities and
relevant facts pertaining to that particular project shall be maintained. That summary shall
demonstrate that reasonable and sufficient efforts have been made to enforce prevailing wage
requirements consistent with the practice of the Labor Commissioner. Compliance records for a
project shall be retained until the later of (i) at least one (1) year after the acceptance of the public
work or five (5) years after the cessation of all labor on a public work that has not been accepted,
or (ii) one year after a final decision or judgment in any litigation under Labor Code section 1742.
For purposes of this section, a written summary or report includes information maintained
electronically, provided that the summary or repott can be printed out in hard copy form or is in
an electronic format that (i) can be transmitted by e-mail or compact disk and (ii) would be
acceptable for the filing of documents in a federal or state court of record within this state.

Withholding Contract Payments When Payroll Records are Delinguent or Inadequate

The School District shall withhold contract payments when payroll records are delinquent or
inadequate or when, after an investigation, it is established that underpayment of the prevailing
wage has occurred. Withholding of contract payments by a LCP approved by the Department of
Industrial Relations is authorized by Labor Code Section 1771.6 and Title 8, California Code of
Regulations, section 16435, et seq. The School District’s Program will refer to thé Director’s
ongoing advisory service of web-posted public works coverage determmatmns as a source of
information and guldance in making enforcement decisions.

1. “Withhold” means to cease payments by the awarding body, its agents or others who pay
on its behalf to the contractor. Where the violation is by a subcontractor, the contractor
shall be notified of the nature of the violation and reference made to its rights under
Labor Code Section 1729. '

A release bond under Civil Code section 3196 may not be posted for the release of the
funds being withheld for the violation of the prevailing wage law.

2. “Contracts” except as otherwise provided by agreement, means only contracts under a
single master contract, or contracts entered into as stages of a single project which may
be the subject of withholding, pursuant to the Labor Code Sections 1720, 1720.2, 1720.3,
1720.4, 1771, and 1771.5.

3. “Delinquent payroll records” means those not submitted on the basis set forth in the
School District Contract and the LCP.

4. “Inadequate payroll records” are any one of the following:
(@ " A record lacking the information required by Labor Code Section 1776;

(b) A record which contains the required information but which is not certified, or
certified by someone not an agent of the contractor or subcontractor;

(© A record remaining uncorrected for one payroll period, after the LCP has given
‘the contractor or subcontractor notice of inaccuracies detected by Audit or record
review; provided, however, that prompt correction will stop any duty of School
District to withhold if such inaccuracies do not amount to one percent (1%) of
the entire certified weekly payroll in dollar value and do not affect more than half
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the persons listed as workers employed on that certified weekly payroll, as
defined in Labor Code Section 1776 and Title 8 CCR Section 16401.

Pursuant to Labor Code Section 1776, the contractor shall, as a penalty to the School
District, forfeit twenty-five dollars ($25) for each calendar day, or portion there of, for
each worker, until strict compliance is effectuated.

“The withholding of contract payments when payroll records are delinquent or inadequate

is required by Labor Code section 1771.5, subdivision (b)(5), and it does not require the
prior approval of the Labor Commissioner. The School District shall only withhold those
payments due or estimated to be due to the contractor or subcontractor whose payroll
records are delinquent or inadequate, plus any additional amount that the LCP has

" reasonable cause to believe may be needed to cover a back wage and penalty assessment

against the contractor or subcontractor whose payroll records are delinquent or
inadequate. The LCP shall require the contractor to cease all payments to a subcontractor
whose payroll records are delinquent or inadequate until the Labor Compliance Program
provides notice that the subcontractor has cured the delinquency or deficiency.

When contract payments are withheld under this section, the LCP shall provide the
contractor and subcontractor (if applicable) with immediate written notice that includes
all of the following: (1) a statement that payments are being withheld due to delinquent or
inadequate payroll records, identifying what records are missing or states why records
that have been submitted are deemed inadequate; (2) specifies the amount being
withheld; and (3) informs the contractor or subcontractor of the right to request an
expedited hearing to review the withholding of contract payments under Labor Code
Section 1742, limited to the issue of whether the records are delinquent or inadequate or
the Labor Compliance Program has exceeded its authority under this section.

No contract payments shall be withheld solely on the basis of delinquent or inadequate
payroll records after the required records have been produced. :

“In addition to withholding contract payments based on delinquent or inadequate payroll

records, penalties shall be assessed under Labor Code Section 1776(g) for failure to
timely comply with a written request for certified payroll records. The assessment of
penalties under Labor Code Section 1776(g) does require the prior approval of the Labor
Commissioner under section 16435 of title 8 of the California Code of Regulations,
which the Labor Compliance Program shall obtain.

Receipt ofa Written Complaint

1

Upon receipt of a written complaint alleging that a contractor or subcontractor has failed
to pay prevailing wages as requifed by the Labor Code, the Labor Compliance Program
shall do all of the following:

(a) Within 15 days after receipt of the complaint, send a written acknowledgment to
the complaining party that the complaint has been received and identifying the.
name, address, and telephone number of the investigator assigned to the
complaint; '

(b) Within 15 days after receipt of the complaint, provide the affected contractor

with the notice required under Labor Code Section 1775, subdivision (c)‘ if the
complaint is against a subcontractor;
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(c)

@

(¢)

Notify the complaining party in writing of the resolution of the complaint within
ten days after the complaint has been resolved by the Labor Compliance

Program;

Notify the complaining party in wrifing at least once every 30 days of the status

of a complaint that has not been resolved by the Labor Compliance Program; and

Notify the complaining party in writing at least once every 90 days of the status
of a complaint that has been resolved by the Labor Compliance Program but

retnains under review or in litigation before another entity.

D. Withholding for Violation for Not Paying the Per Diem Prevailing Wages

1.

“Amount equal to the underpayment” is the total of the following determined by payroll
review, audit, or admission of the contractor or subcontractor:

. (a)

(b)

(©
(d

The difference between the amounts paid to workers and the correct General

" Prevailing Wage Rate of Per Diem Wages as defined in section 16000 et seq. of

title 8 of the California Code of Regulations;

The difference between the amounts paid to workers and the correct amounts of
employer payments, as defined in section 16000 et seq. of title 8 of the California
Code of Regulations and determined to be part of the prevailing rate costs of
contractors due for employment of workers in such craft, classification, or trade
in which they were employed and the amounts paid; ‘

Estimated amounts of “illegal taking of wages”’; and

-Amounts of apprenticeship training contributions paid to neither the program

sponsor’s training trust nor the California Apprenticeship Council.

Provisions relating to the penalties under Labor Code sections 1775 and 1813:

(@

®)

Pursuant to Labor Code section 1775, the contractor shall, as a penalty to the
School District, forfeit up to fifty dollars ($50) for each calendar day, or portion
thereof, for.each worker paid less than the prevailing wages.

Pursuant to Labor Code section 1813, the contractor shall, as a penalty to the
School District on whose behalf the contract is' awarded, forfeit twenty-five
dollars (325) for each worker employed in the execution of the contract by the
contractor or by any subcontractor for each calendar day during which such
worker is required or permitted to work more than eight (8) hours in any one

- calendar day and 40 hours in any one calendar week.

E. Forfeitures Requiring Approval by the Labor Commissioner

1.

“Forfeitures” are the amounts of unpaid penalties and wages assessed by the School
District for violations of the prevailing wage laws, whether collected by withholding
from the contract amount to Labor Code section 1771.6(a), by suit under the contract, or
both. Forfeitures are assessed for the following: (a) the difference between the

pprevailing wage rates and the amount paid to each worker for each calendar day or

portion thereof for which each worker was paid less than the prevailing wage rate by the
contractor or subcontractor; and (b) penalties assessed under Labor Code sections 1775,
1776 or 1813.
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“Failing to pay the correct rate of prevailing wages” means those public works violations
which the Labor Commissioner has exclusive authority to approve before they are
recoverable by the LCP, and which can be appealed by the contractor before the Director
under Labor Code sections 1742 and 1742.1 pursuant to sections 17201 through 17270 of
title 8 of the California Code of Regulations.

If the aggregate amount of forfeitures assessed as to a contractor or subcontractor is less

than $1000.00, the forfeitures shall be deemed approved by the Labor Commissioner

upon service and the Labor Commissioner’s receipt of copies of the following: (1) the
Notice of Withholding of Contract Payments authorized by Labor Code section
1771.6(a); (2) an Audit as defined in section 16432(e) of title 8 of the California Code of
Regulations, and (3) a brief narrative identifying the Bid Advertisement Date of the
contract for public work and summarizing the nature of the violation, the basis of the
underpayment, and the factors considered in determining the assessment of penalties, if
any, under Labor Code section 1775.

Regardless of what is defined as prevailing wages in contract terms, noncompliance with -
the following are considered failures to pay prevailing wages:

(a) - Nonpayment of items defined as “Employer Payments” and “General Prevailing
Rate of Per Diem Wages™ in section 16000 of title 8 of the California Code of
Regulations and Labor Code section 1771.

®) Failure to provide complete and accurate payroll records, as required by Labor
' Code section 1776;

(c) Paying apprentice wages lower than the journey level rate to a worker who is not

an apprentice as defined in Labor Coede section 3077, working under an

apprentice agreement in a recognized program;

(d Accepting or extracting kickbacks, in violation of Labor Code section 1778;

(e) | Engaging in prohibited actions related to fees for registration as a public works
employee, in violation of Labor Code-section 1779;

@ Failure to pay overtime for work over eight (8) hours in any one day or 40 hours

in any one week, in violation of Labor Code sections 1813, 1815, or section
16200(2)(3)(F)of title 8 of the California Code of Regulations.

F. Determination of Amount of Forfeiture by the Labor Commissioner

1.

Where the LCO requests a determination of the amount of forfeiture, the requesf shall
include a file or report to the Labor Commissioner which contains at least the following
information:

(@) Whether the public work has been accepted by the School District and the date
that a notice of completion was filed and the amount of funds being held in
retention by the School District;

(b) Any other deadline which, if missed, would impede collection;

(©) Evidence of violation in narrative form;
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() Evidence that an “Audit” or “investigation” occurred in compliance with section
"~ 16432(e) of title 8 of the California Code of Regulations, and a copy of the Audit
prepared setting forth the amounts of unpaid wages and applicable penalties; '

() Evidence that the contractor was given the opportunity to explain why it believes
there was no violation; or that any violation was caused by mistake, inadvertence, .
or neglect before the forfeiture was sent to the Labor Commissioner, and the
contractor either did not do so or failed to convince the LCP of its position;

® Where the School District seeks not only amounts of wages but also a penalty as
part of the forfeiture, and the contractor has unsuccessfully contended that the
cause of violation was a mistake; inadvertence, or neglect, a statement should
accompany the proposal for a forfeiture with a recommended penalty amount,
pursuant to Labor Code Section 1775(a);

(2 Where the School District seeks only wages or a penalty less than $50 per day as
part of the forfeiture, and the contractor has successfully contended that the cause
of violation was a good faith mistake that was promptly corrected when brought
to the contractor or subcontractor’s attention, then the file should include the
evidence as to the contractor’s knowledge of its obligation, including the
Program’s communication to the contractor of the obligation in the bid
invitations, the Job Start Meeting agenda and records, and any other notice given
as part of the contracting process. If the amount of wages sought includes
overtime, penalties under Labor Code section 1813 should be computed at
twenty-five ($25) dollars per day for each calendar day during which each
worker was required or permitted to work more than eight (8) hours in any one
(1) calendar day and 40 hours in any one (1) calendar week. Included with the
file should be a statement similar to that described in subsection (f) above and
recommended penalty amounts, pursuant to Labor Code section 1775;

(h) The previous record of the contractor and subcontractor in meeting their
. prevailing wage obligations; and

@) Whether the LCP has been granted approval on an interim or temporary basis
under sections 16425 of title 8 of the California Code of Regulations or 16526 or
whether it has been granted extended approval pursuant to section 16427 of title
8 of the California Code of Regulations.

The file or report shall be served on the Labor Commissioner not less than 30 days before
the final payment or, if that deadline has passed, but in no event later than 320 days after
the filing of a valid Notice of Completion in the Office of the County Recorder,
-whichever occurs last.

A copy of the file or report shall be served on the contractor at the same time as it is sent
to the Labor Commissioner. The School District may exclude from the documents served
on the contractor/subcontractor or surety copies of documents secured from these parties
during an Audit, investigation, or meeting if those documents are clearly referenced in
the file or report. The report shall be accompanied by the Notice of Deadlines.
(Attachment C)

The Labor Commissioner shall affirm, reject, or modify the forfeiture in whole or in part
as to penalty and/or wages due.
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5. + The determination of the forfeiture by the Labor Commissioner is effective on the one of
the two following dates:

(a) For all Labor Compliance Programs other.than those having extended authority
under section 16427 of title 8 of the California Code of Regulations, on the date
the Labor Commissioner serves by first class mail, on the Program and on the
School District, on the contractor and the subcontractor, if any, an endorsed copy
of the proposed forfeiture, or a newly drafted forfeiture statement, which sets out
the amount of the forfeiture approved. Service on the contractor or subcontractor
is effective if made on the last address supplied by the contractor or
subcontractor in the record. The Labor Commissioner’s approval, modification,
or disapproval of the proposed forfeiture shall be served within 30 days of receipt
of the proposed forfeiture. '

b For programs with extended authority under section 16427 of title 8 of the
California Code of Regulations, approval is effective 20 days after the requested
forfeiturées are served upon the Labor Commissioner, unless the Labor
Commissioner serves a notice upon the parties, within that time period, that this
forfeiture request is subject to further review. For such programs, a notice that
approval will follow such a procedure will be included in the transmittal of the
forfeiture request to the contractor. If the Labor Commissioner notifies the parties
of a decision to undertake further review, the Labor Commissioner’s final
approval, modification or disapproval of the proposed forfeiture shall be served
within 30 days of the date of notice of further review.

» G. Deposits of Penalﬁes and Forfeitures Withheld

1. Where the involvement of the Labor Commissioner has been limited to a determination
of the actual amount of penalty, forfeiture, or underpayment of wages, and the matter has
been resolved without litigation by or against the Labor Commissioner, the School
District shall deposit penalties and forfeitures into its Capital Fund.

2. Where collection of fines, penalties, or forfeitures results from court action to which the
Labor Commissioner and the School District are both parties, the fines, penalties, or
forfeitures shall be divided between the General Funds of the State and the School
District, as the court may decide.

3. All amounts recovered by suit brought by the Labor Commissioner, and to which the

School District is not a party, shall be deposited in the General Fund of the State of
California.
4. . All wages and benefits which belong to a worker and are withheld or collected from a

contractor or subcontractor, either by withholding or as a result of court action pursuant
to Labor Code section 1775, and which have not been paid to the worker or irrevocably -
committed on the worker’s behalf to a benefits fund, shall be deposited with the Labor
Commissioner, who will deal with such wages and beneﬁts in accordance with Labor
Code section 96.7.

H. Debarment Policy

1. . It is the policy of the School District that the public works prevailing wage requirements
set forth in the California Labor Code, Section 1720-1861, be strictly enforced. In
furtherance thereof, construction contractors and subcontractors found to be repeat
violators of the California Labor Code shall be referred to the Labor Commissioner for
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debarment from bidding on or otherwise being awarded any public work contract, within -
the state of California, for the performance of construction and/or maintenance services
for the period not to exceed three (3) years in duration. The duration of the debarment
period shall depend upon the nature and severity of the labor code violations and any
mitigating and/or aggravating factors, which may be presented at the hearing conducted
by the Labor Commissioner for such purpose. :

SECTION VIII

NOTICE OF WITHHOLDING: REVIEW THEREOF ;s AND SETTLEMENT AUTHORITY

A.

Notice of Withholding of Contract Payments

After determination of the amount of forfeiture by the Labor Commissioner, the School District
shall  provide notice of withholding of contract payments (“Notice”) to the contractor and
subcontractor, if applicable. The Notice shall be in writing and shall describe the nature of the
violation and the amount of wages, penalties, and forfeitures withheld. Service of the Notice
shall be completed pursuant to section 1013 of the Code of Civil Procedure by first-class and
certified mail to the contractor and subcontractor, if applicable. The Notice shall advise the
contractor and subcontractor, if applicable, of the procedure for obtaining review of the
withholding of contract payments. The School District shall also serve a copy of the Notice by
certified mail to any bonding company issuing a bond that secures the payment of wages covered
by the Notice and to any surety on a bond, if the awarding body knows their identities. A copy of
the Notice of Withholding of Contract Payments (NWCP) to be utilized by the School
District is found as Attachment D to this document.

Review of Notice of Withholding of Contract Payments

1. An affected contractor or subcontractor may obtain review of a NWCP by transmitting a
written request to the office of the LCP that appears on the NWCP within 60 days after.
service of the NWCP. If no hearing is requested within 60 days after service of the
NWCP, the NWCP shall become final.

2. Within ten (10) days following the receipt of the request for review hearing, the LCP
shall transmit to the Office of the Director-Legal Unit the request for review and copies
of the NWCP, any Audit summary that accompanied the Notice, and a proof of service or
other documents showing the name and address of any bonding company or surety that
secures the payment of the wages covered by the Notice. A copy of the required Notice
of Transmittal to be utilized by the School District is found as Attachment E to this
document.

3. The School District’s LCP may be represented by an attorney in prevailing wage hearings

conducted pursuant to Labor Code section 1742(b) and sections 17201 — 17270 of title 8
of the California Code of Regulations.

4, Upon receipt of a timely request, a hearing shall be commenced within 90 days before the
Director, who shall appoint an impartial hearing officer possessing the qualifications of
an administrative law judge pursuant to subdivision (b) of section 11502 of the
Government Code. © The appointed hearing officer shall be an employee of the
Department of Industrial Relations, but shall not be an employee of the Division of Labor
Standards Enforcement. The contractor or subcontractor shall be provided an opportunity
to review evidence to be utilized by-the LCP at the hearing within 20 days of the receipt
of the written request for a hearing. Any evidence obtained by the LCP subsequent to the
20-day cutoff shall be promptly disclosed to the contractor or subcontractor. A copy of.a
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10.

11.

12.

Notice of Opportunity to Review Evidence Pursuant to Labor Code section 1742(b) form
is found as Attachment F to this document.

. The contractor or subcontractor shall have the burden of proving that the basis for the

NWCEP is incorrect. The NWCP shall be sufficiently detailed to provide fair notice to the
contractor or subcontractor of the issues at the hearing.

Within 45 days of the conclusion of the hearing, the Director shall issue a written
decision affirming, modifying, or dismissing the assessment. The decision of the
Director shall consist of a notice of findings, findings, and an order. This decision shall
be served on all parties pursuant to Section 1013 of the Code of Civil Procedure by first-
class mail at the last known address of the party on file with the LCP. Within 15 days of
the issuance of the decision, the director may reconsider or modify the decision to correct
an error, except that a clerical error may be corrected at any time.

The Director has adopted regulations setting forth procedures for hearings. The
regulations are found as Attachment G to this document (Cal. Code Regs., tit. 8,
§§ 17201-17270) or are available at www.dir.ca.gov.

An affected contractor or subcontractor may. obtain review of the decision of the Director
by filing a petition for a writ of mandate to the appropriate superior court pursuant to
section 1094.5 of the Code of Civil Procedure within 45 days after service of the
decision. If no petition for writ of mandate is filed within 45 days after service of the
decision, the order shall become final. If it is claimed in a petition for writ of mandate
that the findings are not supported by the evidence, abuse of discretion is established if -
the court determines that the findings are not supported by substantial evidence in the
light of the whole record.

A certified copy of a final order may be filed by the Labor Commissioner in the office of
the clerk of the superior court in any county in which the affected contractor or
subcontractor has property or has or had a place of business. The clerk, immediately
upon the filing, shall enter judgment for the state against the- person assessed in the
amount shown on the certified order.

A judgment entered pursuant to this procedure shall bear the same rate of interest and
shall have the same effect as other judgments and shall be given the same preference
allowed by law on other judgments rendered for claims for taxes. The clerk shall not .
charge for the service performed by him or her pursuant to this section.

This procedure shall provide the exclusive method for review of a NWCP by the School
District to withhold contract payments pursuant to Labor Code section 1771.5.

Note: A release under Civil Code section 3196 may not be posed for the reledse of
funds being withheld for violations of the prevailing wage law.

: Sett_lément Authority

Except in cases where the Labor Commissioner has intervened pursuant to section 16439(b) of
title 8 of the California Code of Regulations, the LCP shall have the authority to prosecute, settle,
or seek the dismissal of any NWCP issued pursuant to Labor Code section 1771.6 and any review
proceeding under Labor Code section 1742, without any further need for approval by the Labor
Commissioner. Whenever the LCP settles in whole or in part or seeks and obtains the dismissal
of a NWCP or a review proceeding under Labor Code section 1742, the LCP shall document the
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- reasons for the settlement or request for dismissal and shall make that documentation available to

the Labor Commissioner upon request.

SECTION IX

DISTRIBUTION OF FORFEITED SUMS

1.

Before making payments to the contractor of money due under a contract for public
work, the School District shall withhold and retain therefrom all amounts required to
satisfy the NWCP. The amounts required to satisfy the NWCP shall not be disbursed by
the School District until the expiration of the time period for seekmg review of the notice
of the withholding or receipt of the final order.

From the amount withheld or recovered, the wage claim shall have priority status and be
satisfied prior to the amount being applied to penalties. All workers employed on the
public work project who are paid less than the prevailing wage rate shall have priority
over all Stop Notices filed against the prime contractor.

. If insufficient money is withheld or recovered to pay -each underpaid worker in full, the

money shall be prorated among all affected workers. Workers employed on the public
works project who are paid less than the prevailing wage rate shall have PRIORITY
over all Stop Notices ﬁled against the prime contractor pursuant to Civil Code section
3179 et seq.

Wages for workers who cannot be located shall be placed in the Industrial Relations
Unpaid Fund and held in trust for the workers pursuant to Labor Code section 96.7.

-Penalties shall be paid into the General Fund of the School District that has enforced this

chapter pursuant to Labor Code section 1771.5.

SECTION X

"OUTREACH ACTIVITIES

To ensure the successful implementation of the School District’s Labor Compliance Program, there shall
be several outreach activities initiated and maintained.

A.

Providing Information to the Public

The Labor Compliance Officer shall be responsible for communication and outreach activities
relative to public information on the Program:

1.

Regular presentations to contractors at all School District Job Walk Meetings (Pre-Bid
conferences) and Job Start Meetings (Pre-Job conferences);

Ongoing communication via correspondence and with workers at School District job sites
when review of the certified payroll records reveals the possibility of prevailing wage
violations.

Periodic meetings with contractor organizations, prime contractors and subcontractors
interested in public works contracting with the School District.
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In-service Management training on the Labor Compliancé Program

The LCP shall provide ongoing management in servicing and workshops for Facilities, Business,
Accounting and legal staff relative to the terms, requirements and administration of the Program.

SECTION XI

ANNUAL REPORTS

A,

Annual Report on Prevailing Wage Monitoring to the Board of Education
The LCO will submit to the Assistant Superintendent of Faciiities and Management Director of
Facilities and the Board of Education an annual report on prevailing wage monitoring which will
include the foltowing information:
1. Progress report on the LCP.
2. Fiscal year-end summary of:

(a) Monitoring activities

(b) Record keepiﬁg activities

{c) Labor Code violations identified and reported to DLSE

(d Statistical analysis of the prevailing wage violations on School District public
works projects

(¢) . Summary of outreach activities

Annual Report on the LCP to the Director of thg Department of Industrial Relations

The LCO will submit to the Director an annual report on the operation of its LCP within 60 days
after the end of its fiscal year on the appropriate form (LCP-AR1, LCP-AR2, or LCP-AR3). The
annual report will contain, as a minimum, the following information and shall be reported in
sufficient detail to afford a basis for evaluating the scope and level of enforcement activity of the
Program. The annual report shall include the information required pursuant to section 16431 of

title 8 of the California Code of Regulations, :

1. Number of public works contracts awarded using State Funds, and their total value;

2. A summary of wages due to workers resulting from failure by contractors to pay
prevailing wage rates; the total amount withheld from money due the contractors; and the
total amount recovered by action in any court of competent jurisdiction; and

3. A summary of penalties and forfeitures imposed and withheld, or recovered in a court of
competent jurisdiction.

Copies of this report will be distributed to the Director, School District Superintendent, Assistant
Superintendent of Facilities and Management, Director of Facilities and the Board of Education,
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ATTACHMENT A

OAKLAND UNIFIED SCHOOL DISTRICT
LABOR COMPLIANCE PROGRAM

CHECKLIST OF LABOR LAW REQUIREMENTS
FOR REVIEW AT JOB START MEETINGS

(In accordance with CCR Section 16421)

The federal and state labor law requirements applicable to the contract are composed of, but not limited
to, the following: ’

1.

2.

Payment of Prevailing Wage Rates

The award of a public works contract requires that all workers employed on the project be paid not

less than the specified general prevailing wage rates by the contractor and its subcontractors.

The contractor is responsible for obtaining and complying with all applicable general prevailing wage
rates for trades workers and any rate changes, which may occur during the term of the contract.
Prevailing wage rates and rate changes are to be posted at the job site for workers to view.

Apprentices

It is the duty of the contractor and subcontractors to employ registered apprentices on public works
projects per Labor Code Section 1777.5;

Penalties

Penalties, including forfeitures and debarment, shall be imposed for contractor/subcontractor failure
to pay prevailing wages, failure to maintain and submit accurate certified payroll records upon |
request, failure to employ apprentices, and for failure to pay employees for all hours worked at the
correct prevailing wage rate, in accordance with Labor Code Sections 1775, 1776, 1777.1, 17717.7,
and 1813.

Certified Payroll Records

Per Labor Code Section 1776, contractors and subcontractors are required to keep accurate payroll
records which reflect the name, address, social security number, and work classification of each
employee; the straight time and overtime hours worked each day and each week; the fringe benefits;
and the actual per diem wages paid to each journeyperson, apprentice, worker or other employee
hlred in connection with a public works project.

Employee payroll records shall be certified and shall be made available for inspection at all
reasonable hours at the principal office of the contractor/subcontractor, or shall be furnished to any
employee, or to his or her authorized representative on request.

Contractors and subcontractors shall maintain their certified payrolls.on a weekly basis and shall
submit said payrolls weekly to the LCO. In the event that there has been no work performed durlng a
given week, the Certified Payroll Record shall be annotated “No Work” for that week.

Nondiscrimination in Employment

Prohibitions against employment discrimination are contained in Labor Code Sections 1735 and
1777.6; the Government Code; the Public Contracts Code; and Title VII of the Civil Rights Act of

21



1964, as amended. All contractors and subcontractors are required to implement equal employment
opportunities as delineated below:

a. Equal Employment Poster

The equal employment poster shall be posted at the job site in a conspicuous place visible to
employees and employment applicants for the duration of the pr0]ect

b. Records

The contractor and each subcontractor shall maintain accurate records of employment
information as required by the Monthly Employment Utilization Report. This report shall specify
the ethnicity and gender for each employee in a craft, trade, or classification.

¢. Reports

A Monthly Employment Utilization Report for the contractor and for each of its subcontractors is

required to be completed and submitted via fax to the School District Labor Compliance Program

Office each month by no later than the fifth day of that month. Reports are to be for the previous

month’s work and are to be project specific. If no work was performed during that month, the
- form shall clearly state “No Work.”

d. Good Faith Efforts

The contractor, when' required, must submit and comply with an Employment Diversity
(Affirmative Action) Plan as specified in the contract. The contractor’s subcontractors must all
comply with the elements contained in this plan. Failure to comply with the Employment
Diversity Plan or to demonstrate good faith efforts must be documented by providing clear and
complete written information, when requested to do so, of the individual(s) contacted by the
contractor.in its good faith effort.

Kickback Prohibited

Per Labor Code Section 1778, contractors and subcontractors are prohibited from accepting, taking
wages illegally, or extracting “kickback” from employee wages;

Acceptance of Fees Prohibited

Contractors and subcontractors are prohibited from exacting any type of fee for registering
individuals for public work (Labor Code Section 1779); or for filling work orders on public works
contracts (Labor Code Section 1780); :

Listing of Subcontractors

Contractors are requlred to list all subcontractors hired to perform work on a publlc works project
when that work is equivalent to more than one-half of one percent of the total effort (Public Contract
Code Section 4100, et seq.);

Proper Licensing
~ Contractors and subcontractors are required to be properly licensed. Penalties will be imposed for

employing workers while unlicensed (Labor Code Section 1021 and Business and Professions Code
- Section 7000, et seq. under California Contractors License Law);
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10. Unfair Cdmpetition Prohibited

Contractors and subcontractors' are prohibited from engaging in unfair competition (Business and
Professions Code Sections 17200-17208);

11. Workers’ Compensation Insurance
All contractors and subcontractors are required to be insured against liability for workers’
compensation, or -to undertake self-insurance in accordance with the provisions of Labor Code
Section 1861;

12. OSHA

Contractors and subcontractors are required to comply with the Occupational, Safety and Health laws
and regulations applicable to the particular public works project. :

13. Undocumented Workers

Federal law prohibits contractors and subcontractors from hiring undocumented workers and requires
contractors and subcontractors to secure proof of eligibility/citizenship from all workers.

14. Itemized Wage Statements

Contractors and subcontractors are required to provide itemized wage statements to employees under
Labor Code Section 226.

In accordance with federal and state laws, and with School District policy and contract documents,
the undersigned contractor herein certifies that it will comply with the foregoing labor law
requirements; and fully understands that failure to comply with these requirements will subject it to
the penalties cited herein. '

For the Contractor: : For the Oakland Unified School District:

Signature Date Signature Date
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ATTACHMENT B

OAKLAND UNIFIED SCHOOL DISTRICT
LABOR COMPLIANCE PROGRAM OFFICE

LABOR COMPLIANCE PROGRAM
- AUDIT RECORD FORM
(For Use with CCR Section 16432 Audits)

An audit record is sufficiently detailed to “verify compliance with the requirements of Chapter 1, Public
Works, Part 7 of D1v151on 2,” when the audit record. d1sp1ays that the following procedures have been
~ followed:

1.

Audit of the obligation to carry workers’ compensation insurance means producing written
evidence of a binder issued by the carrier, or telephone or written inquiry to the Workers’™
Compensation Insurance Rating Bureau;

Audit of the obligation to employ and train apprentices means inquiry to the program sponsor for
the apprenticeable craft or trade in the area of the public work as to: whether contract award
information was received, including an estimate of journeyperson hours to be performed and the
number of apprentices to be employed; whether apprentices have been requested, and whether the
request has been met; whether the program sponsor knows of any amounts received from the
contractor or subcontractor for the training fund or the California Apprenticeship Council; and

‘whether persons listed on the certified payroll in that craft or trade being paid less than the

journeyperson rate are apprentices registered with that program and working under apprentice
agreements approved by the Division of Apprenticeship Standards;

Audit of the obligation to pass through amounts, made part of the bid, for apprenticeship training
contributions to either the training trust or the California Apprenticeship Council, means asking
for copies of checks remitted, or when the audit occurs more than 30 days after the month in .
which payroll has been paid, copies of canceled checks remitted;

Audit of “illegal taking of wages” means inspection of written authorizations for deductions (as
listed in Labor Code Section 224) in the contractor’s files and comparison to wage deduction
statements furnished to employees (Labor Code Section 226), together with an interview of
several employees as to any payments made which are not reflected on the wage deduction
statements; '

Audit of the obligation to keep records of working hours (Title 8 CCR Section 16432), and pay
not less than required for hours worked in excess of 8 hours/day and 40 hours/week (Title 8 CCR
Section 16200(a)(3)(F), means review and audit of weekly certified payroll records;

Audit of the obligation to pay the prevailing per diem wagé means review and audit of weekly-
certified payroll records for compliance with: :

a. All elements defined as the General Prevailing Rate of Per Diem Wages in Title 8 CCR
Section 16000, which were determined to be prevailing in the Director’s determination in
effect on the date of the call for bids, or as reflected in any subsequent revised determination
issued by the Director’s office, copies of which are available at the LCO’s Office and posted
at the public works job site; .

b. All elements defined as Employer Payments to Workers set forth in Title 8 CCR Section
16000, which were determined to be prevailing in the Director’s determination in effect on
the date of the call for bids, or as reflected in any subsequent revised determination issued by
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the Director’s ofﬁce, copies of which are aVailable at the LCO’s Office and posted at the
public works job. .
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ATTACHMENT C

OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLIANCE PROGRAM

NOTICE OF DEADLINES FOR FORFEITURES
(Under CCR Section 16437)

TO:

(NAME OF CONTRACTOR)

This document requests. the Labor Commissioner of California to approve a forfeiture of money you
would otherwise be paid. The Oakland Unified School District Labor Compliance Program Officer is
asking the Labor Commissioner of California to agree, in 20 days, that the enclosed Evidence Report and
package of materials indicates that you have violated the law.

Your failure to respond to Oakland Unified School District’s request that the Labor Commissioner
approve a forfeiture, by writing to the Labor Commissioner within 20 days of the date of service (the date
of postmark) of this document on you, may lead the Labor Commissioner to affirm the proposed .
forfeiture and may also end your right to contest those amounts further.

You must serve any written response on the Labor Commissioner and the Oakland Unified School
District Labor Compliance Program Officer by return receipt requested/certified mail. If you serve a
written explanation, with evidence, as to why the violation did not occur or why the penalties should not
be assessed, within the 20-day period, it will be considered.

And
If you change your address, or decide to hire an attorney, it is your responsibility to advise the Oakland

Unified School District Labor Compliance Program Officer by certified mail. Otherwise, notices will be
served at your last address on file, and deadlines may pass before you receive such notice.
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OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLIANCE PROGRAM

ATTACHMENT D
Labor Compliance Program
(SEAL)
Phone:
Fax:
Date: In Reply Refer to Case No.:
Notice of Withholding of Contract Payments
Awarding Body : - 2 Work Performed in County of
Project Name . 2 Project No,

Prime Contractor

Subcontractor

After an investigation conceming the payment of wages to workers employed in the execution of the contract for the above-
named public works project, the Labor Compliance Program for » (& Labor
Compliance Program@) has determined that violations of the California Labor Code have been committed by the contractor
and/or subcontractor identified above. In accordance with Labor Code sections 1771.5 and 1771.6, the Labor Compliance
Program hereby issues this Notice of Withholding of Contract Payments.

The nature of the violations of the Labor Code and the basis for the assessment are as follows:

The Labor Compliance Program has determined that the total amount of wages due is: $

The Labor Compliance Program has determined that the total amount of penalties assessed under Labor Code sections 1775
and 1813 is: $ '

The Labor Compliance Program has determined that the amount of penalties assessed under Labor Code section 1776 is:

$

LABOR COMPLIANCE PROGRAM

By:
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Notice of Right to Obtain Review - Formal Hearing

In accordance with Labor Code sections 1742 and 1771.6, an affected contractor or subcontractor may obtain review
of this Notice of Withholding of Contract Payments by transmitting a written request to the office of the Labor
Compliance Program that appears below within 60 days after service of the notice. To obtain a hearing, a written
Request for Review must be transmitted to the following address:

Labor Compliance Program

Review Office-Notice of Withholding of Contract Payments

A Request for Review either shall clearly identify the Notice of Withholding of Contract Payments from which
review is sought, including the date of the notice, or it shall include a copy of the notice as an attachment, and shall
also set forth the basis upon which the notice is being contested. In accordance with Labor Code section 1742, the
contractor or subcontractor shall be provided an opportunity to review evidence to be utilized by the Labor
Compliance Program at the hearing within 20 days of the Labor Compliance Program's receipt of the written
Request for Review.

Failure by a contractor or subcontractor to submit a timely Request for
Review will result in a final order which shall be binding on the contractor
and subcontractor, and which shall also be binding, with respect to the
amount due, on a bonding company issuing a bond that secures the
payment of wages and a surety on a bond. Labor Code section 1743,

In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any county in which the affected contractor or
subcontractor has property or has or had a place of business. The clerk, immediately upon the filing, shall enter
judgment for the State against the person assessed in the amount shown on the certified order.

Opportunity for Settiement Meeting

In accordance with Labor Code Section 1742.1 (b), the Labor Compliance Program shall, upon receipt of a request
from the affected contractor or subcontractor within 30 days following the service of this Notice of Withholding of
Contract Payments, afford the contractor or subcontractor the opportunity to meet with the Labor Compliance
Program's designee to attempt to settle a dispute regarding the notice. The settlement meeting may be held in
person or by telephone and shall take place before the expiration of the 60-day period for seeking a hearing as set
forth above under the heading Notice of Right to Obtain Review. No evidence of anything said or any admission
made for the purpose of, in the course of, or pursuant to, the settlement meeting is admissible or subject to discovery
in any administrative or civil proceeding. No writing prepared for the purpose of, in the course of, or pursuant to,
the settlement meeting, other than a final settlement agreement, is admissible or subject to discovery in any
administrative or civil proceeding. This opportunity to timely request an informal settlement meeting is in addition
to the right to obtain a formal hearing, and a settlement meeting may be requested even if a written Request for
Review has already been made. Requesting a settlement meeting, however, does not extend the 60-day period
during which a formal hearing may be requested.

A written request to meet with the Labor Compliance Program's designee to attempt to settle a dispute regarding this
notice must be transmitted to at the following address:
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Liquidated Damages

In accordance with Labor Code section 1742.1, after 60 days following the service of this Notice of Withholding of

- Contract Payments, the affected contractor, subcontractor, and surety on a bond or bonds issued to secure the
payment of wages covered by the notice shall be liable for liquidated damages in an amount equal to the wages, or
portion thereof that still remain unpaid. If the notice subsequently is overturned or modified after administrative or
judicial review, liquidated damages shall be payable only on the wages found to be due and unpaid. If the contractor
or subcontractor demonstrates to the satisfaction of the Director of the Department of Industrial Relations that he or
she had substantial grounds for believing the assessment or notice to be an error, the Director shall waive payment
of the liquidated damages.

The Amount of Liquidated Damages Available Under this Notice is §

Distribution:
Prime Contractor

Subcontractor
Surety(s) on Bond
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OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLIANCE PROGRAM

ATTACHMENT E

LABOR COMPLIANCE PROGRAM

Review Office - Notice of Withholding :
of Contract Payments : : (SEAL)

Phone:
Fax:

Date: . . In Reply Refer to Case No.:

Notice of Transmittal

To:Department of Industrial Relations
Office of the Director-Legal Unit
Attention: Lead Hearing Officer

~ P. O. Box 420603
San Francisco, CA 94142-0603

Enclosed herewith please find a Request for Review, dated v , postmarked
, and received by this office on

Also enclosed please find the following:

Copy of Notice of Withholding of Contract Payments
Copy of Audit Summary ' .

LABOR COMPLIANCE PROGRAM

By:
" cc:Prime Contractor
Subcontractor
Bonding Company

Please be advised that the Request for Review identified above has been received and transmitted
to the address indicated.. Please be further advised that the governing procedures applicable to
these hearings are set forth at Title 8, California Code of Regulations sections 17201-17270.
“These hearings are not governed by Chapter 5 of the Government Code, commencing with section
11500.
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OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLJIANCE PROGRAM

ATTACHMENT F

LABOR COMPLIANCE PROGRAM

Review Office - Notice of Withholding
of Contract Payments '

Phone:
Fax:

(SEAL)

Date:

In Reply Refer to Case No.:

_ Notice of Opportunity to Review Evidence Pursuant to Labor Code Section 1742(b)

' To:Prime Contractor

Subcontractor

Please be advised that this office has received your Request for Review, dated
the Notice of Withholding of Contract Payments issued by the Labor Compliance Program in Case No.

In accordance with Labor Code section 1742(b), this notice provides you with an opportunity to review evidence to
be utilized by the Labor Compliance Program at the hearing on the Request for Review, and the procedures for

reviewing such evidence.

Rule 17224 of the Prevailing Wage Hearing Regulations provides as follows:

A(a) Within ten (10) days following its receipt of a Request for Review, the Enforcing Agency -
shall also notify the affected contractor or subcontractor of its opportunity and the procedures for
reviewing evidence to be utilized by the Enforcing Agency at the hearing of the Request for

Review.
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(b) An Enforcing Agency shall be deemed to have provided the opportunity to review evidence
required by this Rule if it (1) gives the affected contractor or subcontractor the option at said
party's.own expense to either (i) obtain copies of all such evidence through a commercial copying
service or (ii) inspect and copy such evidence at the office of the Enforcing Agency during normal
business hours; or if (2) the Enforcing Agency at its own expense forwards coples of all such
evidence to the affected contractor or subcontractor.

(c) The evidence required to be provided under this Rule shall include the identity of witnesses
whose testimony the Enforcing Agency intends to present, either in person at the hearing or by
declaration or affidavit. This provision shall not be construed as requiring the Enforcing Agency
to prepare or provide any separate listing of witnesses whose identities are disclosed within the
written materials made available under subpart (a).

(d) The Enforcing Agency shall make evidence available for review as specified in subparts (a)

through (¢) within 20 days of its receipt of the Request for Review; provided that, this deadline

may be extended by written request or agreement of the affected contractor or subcontractor. The

Enforcing Agency's failure to make evidence available for review as required by Labor Code

section 1742(b) and this Rule, shall preclude the enforcing agency from introducing such evidence
in proceedings before the Hearing officer or the Director.

(e) This Rule shall not preclude the Enforcing Agency from relying upon or presenting any
evidence first obtained after the initial disclosure of evidence under subparts (a) through (d),
provided that, such evidence is promptly disclosed to the affected contractor or subcontractor.
This Rule also shall not preclude the Enforcing Agency from presenting previously undisclosed
evidence to rebut new or collateral claims raised by another party in the proceeding.@

In accordance with the above Rule, please be advised that the Labor Compliance Program's procedure for you to
exercise your opportunity to review evidence is as follows:

Within five calendar days of the date of this notice, please transmit the attached Request to
Review Evidence to the following address:

Aftention:
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OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLIANCE PROGRAM

Request to Review Evidence

To:

From:

Regarding Notice of Withholding of Contract Payments Dated

Our Case No.:

The undersigned hereby requests an opportunity to review evidence to be utilized

by the Labor Compliance Program at the hearing on the Request for Review.

Phone No.:

Fax No.:
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OAKLAND UNIFIED SCHOOL DISTRICT

LABOR COMPLIANCE PROGRAM

ATTACHMENT G

PREVAILING WAGE HEARING REGULATIONS

CALIFORNIA CODE OF REGULATIONS

TITLE 8. CHAPTER 8. SUBCHAPTER 6
(SECTIONS 17201 through 17270)

CONTENTS

ARTICLE 1. GENERAL

-17201.
17202.
17203.
17204.

17205.
17206.
17207.
17208.
17209.
17210.
17211.
17212.

Scope and Application of Rules.

Definitions.

Computation of Time and Extensions of Time to Respond or Act.
Appointment of Hearing Officers; Delegation of Appomtment Author1ty to Ch1ef
Counsel.

Authority of Hearing Officers.

Access to Hearing Records.

Ex Parte Communications.

Intervention and Participation by Other Interested Persons.
Representation.

Proper Method of Service.

Filing and Service of Documents by Facsimile or Other Electronic Means
Administrative Adjudication Bill of Rights.

'ARTICLE 2. ASSESSMENT OR NOTICE AND REQUEST FOR REVIEW

17220.
17221.
17222,
17223,
17224,
17225.

17226.

17227.
17228.

17229.

Service and Contents of Assessment or Notice of Withholding of Contract Payments.
Opportunity for Early Settlement.

Filing of Request for Review.'

Transmittal of Request for Review.

Disclosure of Evidence. _ _

Withdrawal of Request for Review; Reinstatement.

Dismissal or Amendment of Assessment or Notice of Withholding of Contract
Payments.

Early Disposition of Untimely Assessment, Withholding, or Request for Review.
Finality of Assessment or of Withholding of Contract Payments When No Timely
Request for Review is Filed; Authority of Awarding Body to Disburse Withheld Funds.

Finality of Notice of Withholding of Contract Payments; Authority of Awarding Body to
Recover Additional Funds. '
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ARTICLE 3. PREHEARING PROCEDURES _

17230. Scheduling of Hearing Date; Continuances and Tolling.
17231. Prehearing Conference.

17232. Consolidation and Severance.

17233. Prehearing Motions; Cut-Off Date.

17234. Bvidence by Affidavit or Declaration.

17235. Subpoena and Subpoena Duces Tecum.

17236. Written Notice to Party in Lieu of Subpoena.

17237. Depositions and Other Discovery.

ARTICLE 4. HEARINGS

17240. Notice of Appointment of Hearing Officer; Objections.

17241. Time and Place of Hearing.

17242. Open Hearing; Confidential Evidence and Proceedings; and Exclusion of Witnesses.
17243. Conduct of Hearing.

17244. Evidence Rules; Hearsay.

17245. Official Notice.

17246. Failure to Appear; Relief from Default.

17247. Contempt and Sanctions.

17248. Interpreters.

17249. Hearing Record; Recording of Testimony and Other Proceedings.
17250. Burdens of Proof on Wages and Penaltles

17251. Liquidated Damages.

17252, Oral Argument and Briefs.

17253. Conclusion of Hearing; Time for Decision.

ARTICLE 6. DECISION OF THE DIRECTOR

17260. Decision.

17261. Reconsideration.

17262. Final Decision; Time for Seeking Review.

17263. Preparation of Record for Review.

17264. Request for Participation by Director in Judicial Review Proceeding.

ARTICLE 7. TRANSITIONAL RULE

17270. Applicability of these Rules to Notices Issued Between April bl, 2001 and June 30, 2001.

35



Subchapter 6. Prevailing Wage Hearings

Artlcle 1. General

'§17201. Scope and Application of Rules.

(a) These Rules govern proceedings for review of civil wage and pen-
alty assessments and the withholding of contract payments under As-
ticles 1 and 2 of Division 2, Part 7, Chapter | {commencing with section
1720) of the Labor Code, as well as any notice assessing pepalties for
noncompliance with payroll record obligations under Labor Code sec-
tion 1776, The provisions of Labor Code section 1742 and these Rules
apply to all such assessments and notices served on 2 contracior or sub-
contractor on or after July 1, 2001 and provide 1he exclusive method for
an Affected Contracior or Subcontractor to obtain review of any such no-
tice or assessment, These Rules aiso apply to transitional cases in which
notices were served but no court action was filed under Labor Code sec-
tions 17311733 prior to July 1, 2001, in accordance with Section 17270
{Rule 70) below.

- {b) These Rules do not govern debarment proceedings nndar Labor

Code section 1777.1, nor proceedings 16 review determinations with re-

spect to the violation of apprenticeship obligations ander Labor Code
sections 1777.5 and 1777.7, nor any erfimina prosecution.

{c) These Rules do not preclude any remedies otherwise authorized by
law to remedy violations of Division 2, Pant 7, Chapter 1 of the Labor
Code.

(d) For easier reference, individual sections within these prevailing
wage hearing reguiations are referred to as “Rules” using only their last
two digits. For example, this Section 17201 may be referred 10 as Rule
o1,

INOTE: Authorily cited: sections 55 59, 1742(b) and 1773.5, Laber Code. Refer-
ence: Sections 1742, 17715, 1771.6(h), 1773.5, 1776 and 1777117727, Labor
Cade; and Stals, 2000, Clmpter 954, §1.
Hisyory
1. New subchapier 6 (articles -7, sections 17201-17270), asticle 1 (sections
17201-17212) and section fled 1-15-2002; opemtive 1~15-2002 pursuant 1o
Government Code section 113434 (chnsxer 2002, No. 3).
§ 17202. Definitions.

For the porpose of these Rules:

{a) * Affected Contractor or Subconteactor” means a contractor or sub-
contractor (as defined under Labor Code section 1722.1) to whom the La-
bor Commissioner has issued acivil wage and penalty assessment pur-
suant to Labor Code section 1741, or to whom an Awarding Body has
issued a notice of the withholding of contract payments pursuani to Labor
Code section 1771.6, or to whom the Labor Commissioner or the Divi-
sion of Apprentice Standards bas issued a notice assessing penalties for
noncompliance with payroll record obligations under Labor Code sec-
tion 1776;

(b) “Assessment™ means g civil wage and penalty assessment issued
by the Labor Commissioner or his or her designee pursuant io Labor
Code section 1741, and it also mcludesanoncexssued by either the Labor
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Commissioner or the Division of Apprenticeship Standards pnrsuam 0
Labor Code section 1776;

{¢) “Awarding Body™ means an awarding body or body awm-dmg the
contract (as defined in Labor Code section 1722) that exercises enforce-
ment authority urider Labor Cede section 1726 or 1771.5;

(d) “Peparimertt” means the Depantment of Industrial Relations;

{e) “Director” means the Director of the Depariment of lndusmal
Relations;

{f) “Enforcing Agency” meuns the enmy which has issued an Assess-
ment or Notice of Withholding of Contract Paymeats and with which a
Request for Review has been filed; fe., it refers 10 the Labor Commis-
sioner when review is sought from an Assessment, the Awarding Body
when review is sought from 2 Notice of Withholding of Conract Pay-
ments, and the Division of Apprenticeship Standards when review is
soupht from a natice issued by that agency that assesses panaluw under
Labor Code section 1776

{g) ‘Hearing Officer™ menns any person appointed by the Director
pursuant to Labor Code section 1742(b) to conduct hearings and other
procesdings nnder Labor Code section 1742 and these Rudes;

{h) *Joint Labor-Management Commistee” means a joint laborman-
agement committee established pursusnt to the federal Labor Manage-
ment COOperar.ion Act of 1978 (section 175a of Title 29 of the United
States Code),

(i) “Labor Commissioner” means the Chief of the Division of Labor
Standards Enforcerment and includes his or her designee who has been
authorized to carry outthe Labor Commissioner's functions eader Chap-
ter 1, Pant 7 of Dmsmn 2 {commencing with section 1720) of the Labor
Code;

{} “Party" means an Affected Contractar or Subcontractor who has re-
quested review of either an Assessment or 2 Nosice of Withholding of
Conteact Payments, the Enforcing Agency that issued the Assessment or
the Notice of Withholding of Contract Paymepts From which review is
sought, and any other Person who has intervened under subparts {(a), (o).
ar {c) of Ruie 08 [Section 17208%;

(k) "Person™ means an individual, partnership, mited Hability com-
pany, corporation, governmental subdivision or unit of a governmental -
subdivision, or public or private organization or entity of any character;

(D) “Representative” means a person authorized by a Party to represent
that Party in a proceeding before a Hearing Officer or the Director, and
includes the Labor Commissionar when the Labor Commissioner has in-
tervened to represent the Awarding Body in a review proceeding pur-
suant to Labor Code section 1771.6(b).

{m) “Rule” refers to a section within this subchapter 6. The Rule num-
ber corresponds to the last two digits of the full section nember. (For ex-
ample, Rute 08 is the same as section 17208.) )

{r) "Surety” has the meaning set forth in Civil Code section 2787 and
sefiers (o the entity that issues the public works bond provided for in Civil
Code sections 3247 and 3248 or any other surety bond that guarantees the
payrent of wages for labor,

{o) “Working Day" means any day that is not a Sararday, Sunday, or
State holiday, as determined with reference o Code of Civil Procedure
sections 12(n) and 12(b) and Government Code sections §700 and 6701,

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Cede, Refer-
ence: Scctions 2787, 3247 and 3248, Civil Code; Seciions 12a and 12D, Code of
Civil Procedure; Secnms 5700, 6701, 11405.60 and 11405.70, Government
Code; Sections 1720 et se%‘ 1722, 17721, 1726, 1741, 1742, 1742(h), 17715,
17718, 17‘?2.60)) and 1776, Labor Code; and 29U 5.C, 175

HisTORY

1. New sacuon ﬁicd 1=15-20{2; operative 1-15-2002 pursuant o Government
Code section 11343.4 (Register 2002, No. 3).



§ 17203. Computation of Time and Extensions of Time to
Respond or Act.

{a) In computing the time within which a right may be exereised or an
act is to be performed, the first day shall be excluded and the Iast day shall
‘be included. If the last day is not a Working Day, the Lime shall beex-
" tended to the next Working Day.

{b) Unless atherwise indicated by proof of service, if the envelope was
properly addressed, the mailing date shall be presumad to be: a posimark
dawe imprinted on the cnvelope by the U.S. Posta) Serviee if lirst—lass
postage was prepaid; or the date of delivery 1o 2 common carrier promis-
ing overnight delivery as shown on the carrier’s tecetpr.

{e) Where service of any notice, decision, pleading or other document
is by first class mail, and if within a given number of days after such ser-
vice, aright may be exercised, oran act is to be performed, the time within
which such ripht may be exercised or act performed is exiended five days
if the place of address is within the State of California, and 10 days if the
place of address is outside she Siate of California but within the Uniled
States. However, this Rule shall not extend the timz within which the Di-
rector may reconsider or modify a decision o correct on error (other than
a clerical error) under Labor Code section 1742(b).

(d) Where service of any notice. pleading, or other document is made
by an authorized method other than first class mailing, extensions of time
to respond or act shalf be calculated {n the same manner as provided un-
der section 1013 of the Code of Civil Procedure, unless a different re-

quirement has been specified by the appointed Heasing Officer or by

another provision of these Rules.
NOTE: Authacity cited; Sections 53, 39, 1742(b) and 1773.5, Labor Code. Refer-

ence: Scetions 1010-1013, Code of Civil Procedure; and Scction 1742(b), Labor

Cade.
HisTORY

. 1. New section filed 1-15-2002; operative 1-15-2002 pursuant io Govermmm
Code section 11333.4 (Regisier 2002, No. 3).

517204, Appointment of Hearing Officers; Delegation of
Appointment Authority to Chief Counsel.

(8} Upon receipt of a Request for Review of an Assessment or of a No-
tice of Withhalding of Contract Payments, the Director, acting through
the Chief Counsel {see subpart {c) below), shall appoint an impania
Hearing Cificer to conduct the review proceeding,

(b) The appointed Hearing Officer shall be an artomey employad by
the Office of the Direcior — Lepal Unit. However, il no atlomey
employed by the Office of the Director— Legal Unit is available or qual-
ified to serve in a particular maiter, the appoinied Hearing Officer may
be any asomey or administrative law judge employed by the Depan-
ment, other than an employee of the Division of Labor Standards En-
forcement.

(c) Any person appointed to serve as a Hearing Officer in any mater
shal] possess at least the mintmum qualifications for service as an admin-
istrative law judge pursuant to Government Code section 11502(b) and
shall be someone who is not precluded from serving under Government
Code seciion 11425,30,

(d) The Director’s authority under Labor Code section 1742(b) ta ap-
peint an impantial Hearing Officer. is delegated in all cases 1 the Chief
Counsel of the Office of the Director or o the Chiel Counsel’s designared
Assistant or Acting Chief Counsel when the Chief Counsel is unavailable
ot disqualified from participating in a panicular matter. This delegation
inciudes afl related authority under Rule 40 [Section | 7240] below to ap-
point a different Hearing Officer 10 conduct all or any part of a review
proceeding as well as the authority to consider z2nd decide or to assign to
another Hearing Officer for consideration and decision any motion to
disqualify an appointed Bearing Officey,

NOTE: Authority cited: Sections 7, 55, 59, 1742(b) and 1773.5, Labor Code. Ref-

erence: Sections 1142530 and 11502¢b3, Government Code: and Sections 7, 55,
59 and 1742(b), Labor Code.

. HISTORY
1. New section filed 1-15-2002; live 1~15-2002 pursuant to Govemnment
Code secticn 11343.4 (Register 2002, No. 3).

§17205. Authority of Hearing Ofﬁcers.

(@) Inany procecding assigned for hearing and decision under lhc pro-
visions of Labor Code section 1742, she appointed Hearing Officer shall
have full power. jurisdiction and authority to hold a he:uing and ascenain
facts for the information of the Director. to hold a prehearing conference,
lo issue 2 subpocna and subpoena duces tecum for 1he auendance of o
Person and the production of testimony, books, documents, or other
things. to compel the atiendance of a Person residing anywhers in the
state. to certity official acts. 10 regolate the course of a hearing, 10 grant
a withdrawal, disposition or amendment, 10 order a continuance, 1o op-
prove a stipulation voluntarily etiered into by the Parties, 10 administer
oaths and affirmations, 1o sule on objections, privileges, defenses. andthe
receipt of relevant and material evidence. 10 call and examine a Party or
witness and introduce into the hearing record documeniary or other evi-
dence. 1o request 2 Party at any time to state the respective position or sup-
porting theory concerning any Fact or issue in the proceeding, o extend
the submittal date of any proceeding, to exercise sich other and addition-
af authority as is delegated 1o Hearing Officers under these Rules or by
an express writien delegation by the Director, and to prepare a recom-
mended decision, including a notice of findings, findings, and an order
for approval by the Director.

{b) There shall be no right of appealto or review by the Director of any
decision, order, act, or refusal 19 act by an appointed Hearing Officer oth-
er than through the Director's review of the record in issning or reconsid-
ering a writken decision under Rules 60 { Secuon 17260] and 61 (Secuon
17261] below.

NOTE: Authority cited: Sections 35, 59 1742{b) and 1773.5. Labor Code. Refer-
_ence: Section 11512, Government Code; and Section 1742(b), Labor Code. -
HisTORY
1. New stction filed 1-15-2002; operative 1-+15~2002 pursuont 1o Government
Code section 11343.4 (Register 2002, No, 3).
§17206. Access to Hearing Racords.

{n) Hearing case records shall be available for inspection and copying
by the public. to the same extent and subject to the same policies and pro-
cedures governing other records maimained by the Deparniment, Hearing
cose records normally will be available for review in the office of the ap-
pointed Hearing Officer; provided however, that a case file may be tem-
porarily unavailable when in use by the appoinied Heasing Officer or by
the Director or his or her designee. -

(b} Nothing in this Rule shall suthorize the disclosure of aay record or
exhibit tha js required to be kept confidential or is otherwise exempt
from disclosure by law or that has been ordered to be kept confidential
by an appointed Hearing Officer,

NoTE; Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Cade. Refer-
encc: Scctions 6250 et seq, Government Code; and Section 1742(b), Labor Code.
HisTORY
). New scction filed 1-15-‘*002 operative 1-13-200% parsvant 19 Government
Code section 113434 (Rcmslcr 3002, No. 3).
§17207. Ex Parte Communications.

() Except as provided in this Rule, once aRequest for Revmw is filed:
and while the proceeding is pending, there shall be no direct or indirect
communication regarding any issue in the proceeding (o the appointed
Hearing Officer or the Director. from the Enforeing Agency or any other
Pany or other interested Persomn, without notice and the opporunity for
all Parties to panicipate in the communication,

{b) A communication made on the record in the hearing is permissible.

{r) A communication concerning a matter of procedure or praciice is
presurned to be permissible, unless the topic of the communication ap-
pears to the Hearing Officer to be controversial in the context of the spe-
cific case. If 5o, the Hearing Officer shall soinform the other pasticipant
and may terminate the communication or continue it until after giving all
Parties notice and an opporiunity to participate. Any written ¢ormnmunica-
tien concerning a matter of procedure or practice, and any writien re-
sponse. or a written memorandum idemifying the participants and stating
the substance of any such oral communication or tesponse, shali be added
to the case file 50 that all Parties have a reasonable opportunity (e review
it. Uniess otherwisz provided by stannte or these Rules, the appointed
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Hearing Officer may determine a matter of procedure or practice based
upon a permissible ex—parte communication. The wrm “matters of pro-
cedure or practice™ shail be liberally construed.

{d) A communication from the Labor Commissioner 10 the Hearing
Officer or the Direcior which is deemed permissible under Governmen
Code section 1 1430.30 is permitted only if any such written commumnita-
tion and any writien response. or 3 serilten memorandum identifying the
paricipanis and staning the substance of any such ora) communication or
fesponse, is added L0 the case file so that all Parties have a reasonable op-
potunity Lo review il

{e} I the Hearing Officer or the Director receives a communication in
violation of this Rule, he ar she shall comply with the requitements of
Govemment Code section §1430,30.

{) To the extent not inconsistent with Labor Code section 1742, the
provisions of Aricle 7 of Chapter 4.5 of Title 2, Division 3, Part 1 (com-
mencing with section 11430.10) of the Govemment Code governing ex
parte communications in administrative adjudication proceedings shall
apply 1o teview proceedings condurtcd under these Rules.

(g) This Rule shall not be construed as prohibiting communications
between the Diregtor and the Labor Commissioner or between the Direc-
tor and any other imerested Person on issues or policies of general inter-
est that coincide with issues involved in a pending review proceeding;
provided thar (1) the communication does not directly or indirectly seek
16 influencethe outcome of any pending proceeding; (2) the communica-
tion does not divectly or indirecty identify or otherwise refer toany pend-
ing proceeding; and (3} the communication does not eccur at atime when
the Director or the other party to the communication knows that a pro-
ceeding in whichthe other party to the communication is interested is un-
der active consideration by the Director.

NoOTE: Authority cited: Sections S5, 59, 1742(b) and 17735, Labor Code. Refer-
ence: Sections 13430.10-11430.80, Goveramens Code, and Section 1742(b}, La.
bor Code. .
HisTORY
L. New section [led 1-15-2002; operative 1~15-2002 pursuant to Government
Code section 11343.4 (Regisier 2002, No. 3).

§17208. intervention and Participation by Other interested
Persons.

{a) The Labor Commissiongr may intervene os & matter of right in any
review from 2 Notice of Withholding of Contract Payments, either as the
Representative of the Awarding Body or as an interesied third Parly.

{b) A bonding company and any Surety on abond thal secures the pay-
ment of wages covered by the Assessment or Notice of Withholding of
Comract Payments shall be permitied to imervene a5 a maner of right in
any pending review filed by the contractor or subcontractor from the As-
sessment or Witkholding of Conisact Payments in question; provided
that. imerventicn is sought a1 or before the first prehearing conference
held pursuant 1o Rule 31 [Section 17231] below and within either 30days
after the bonding company or Surety was served with a copy of the As-
sessment or Notice of Withholding of Contract Paymentsor 30 days after
the filing of the Request for Review, whichever is later. Thereafter, any
reques! (o intervene by such a bonding company or Surety shall be treated
as 2 motion for permissive participation under subpart (d) of this Rule,
A bonding company or Surety shall have the burdea of proof with respect
1o any claim that it did not recejve notice of the Assessment or Notice of
Witkhoiding of Contract Payments until after the fiting of the Request for
Review.

{c) The employee(s), labor union, or Joint Labor-Management Com-
mittee who filed the formal complaint which led the Enforcing Agency
10 issue the: Assessment or Notice of Withholding of Contract paymems
shall be permitied 1o intervene in a pending review filed by the contractor

or subcontrzctor from the Assessment or Withholding of Contract Pay-
menls in question; provided that, intervention is sought at or hefore the
first prehearing conference beld pursuant to Rule 31 [Section 17231} be-
fow and there is no good cause 1o deny the request, Thereafter, any re-
quest o imervene by such employee(s), labar union, or Joint Labor-
Management Committee shall be treated as a motion (or permissive
participation as an interested Person under subpant {d) of this Rule,

(d} Any other Person may move to participate as an interested Person
in a proceeding in which that Person claims @ substantial interest in the
issues or underlying controversy and in which that Person's panticipation
is likely tossist and ot hinder or proiract the hearing and determination
of the case by the Hearing Officer and the Director, Interesied Persons
who are permitted to panicipate under this Rule shall nor be regarded as
Parties to the proceeding for any purpose, but may be provided notices -
and the opponunity 1o present arguments under such terms as the Hearing
Officer deems appropriate. .

{e) Righus 1o Intervene or participate as an interested party are only in
aceordance with this Rule, Intervention or permissive participationunder
this Rule shall not expand the scope of issues under review nor shall it
extend any rights or interests which kave been forfeited os a result of sn
Affected Contractor or Subcontracior's own failure to file a timely Re-
guest for Review, The Hearing Officer may impose conditions on anin-
tervener’s orother inferesied Person's participation in the proceeding, in-
cluding but pot fimited to those conditions specifiedin Government Code
§ 11440.50(c).

(P No Person shall be required to seck intervention in 2 review pro-
ceeding as a condilion for pursuing any other remedy avaitable 1o that
Person for the enforcement of the prevaifing wage requirements of Divi-
sion 2, Pan 7. Chapier 1 (starting with section 1720) of the Labor Code,

INOTE: Authority cited: Sections 35, 59, 1742(b) and 1773.3, Labor Code, Refer-
cnce; Seciion 11440.50(c), Government Code; and Secions 1720 ot seg., 1741,
1742 and 1771.6, Labor Code.

* HISTORY

1. New section Ricd 1-15-2002; opertive 1-15-2002 pursvant (o Government
Code section 11343.4 (Register 2002, No. 3),

§17208. Representation at Hearing.

(8) A Panty may appear in person or through an suthorized Representa-
tive, who need not be an attomey at law; however, a Panty shall use the
form Authorization for Representation by Nea~Antorney [8 CCR
17209(b} (New 1/15/02)] 1o authorize representation by any non-ator-
ney who is not an owner, officer, or managing agent of that Party.

{b} Upon format notification that a Party is bejng represented by a par-
ticular individual or firm, service of subsequent notives in the matter shall
be made on the Representative, either in addition to or instead of the
Party, uniess and umil such authorization is terminated or withdrawn by
further written notice, Service upon an authorized Representative shall
be effective for all purposes and shall contro) the determination of any
netice period or the ranning of any time limit for the performance of any
acts, regardiess of whether or when such notice may alse have been
served directly on the represenied Party,

{c) An authorized Representative shall be deemed to control all mat-
ters respecting the interasts of the represented Party in the proceedings.

{d) Parties and thelr Representatives shall bave a continuing duty to
keep the appointed Hearing Officer andall other Parties 1o the proceeding
informed of their cument address and telephone number,

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code, Refer-
ence: Seciion 1742(b), Lubor Code.

History :
1. New section and new form 17209(b) filed 1-15-2002; o;::mivc 1-13-2002

piesunnt to Govemment Code section 113334 (Repister 3002, No. 3).

38



§17210. Proper Method of Service.

(#) Undess a particular method of service is specifically prescribed by
statute or these Rules, service may be made by: {1) personal delivery: ()
prionity or first class mailing postage prepaid through the U_$. Postal Ser-
vice; (3) any other means authorized under Code of Civil Procedure sec-
tion 013t or () if authorized by the Hearing Officer pursuant to Rule 11
{Scetion 17211) below. by facsimile or other electronic means.

{b} Service is complete at the time of personal delivery or mailing, or
at the time of reansmission as determined under Rule 21 {Section 17211)
below.

{£) Proof of service shall be filed with the document and may be made
by: (1) alfidavit or declaration of service; (2) wrinen statement erdorsed
uporn the document secved and signed by the pasty making the staternent;

" or (3) copy of leter of transmitial.

{d) Service on a Party who has appeared through an atiomey or other
Representative shall be made upos such atlomey or Representative.

(e) In each proceeding, the Hearing Officer shall maintain an official
address record which shali eontain the names and addresses of alt Parties

-and their Representatives, agents. or attomeys of record. Any change ot
_ substitotion in such information must be communicaled prompily in

writing 10 the Hearing Officer. The official address record may also in-
clude the names and addresses of interested Pessons who have been per-
miued to participate under Rule 08(d) [Section 172081

NOTE: Authority cited: Sections 53, 59, 1742(b) and 1773.5, Labor Code. Refer-

_ence: Seciion 1013, Code of Clvil Procedure: and Section 1742(b), Labor Code.

HisToRY

1, New section filed 1~15-2002; operative 1-15-2002 pursuant 1o Government
Code section 113434 (Register 2002, No. 3).

§17211. Filing and Service of Documents by Facsimile or
Other Electronic Means.

(2) In individual cases the Hearing Officer may avthorize the filing and
service of documents by facsimile er by other electronic means, subject
to reasonable restrictions on the time of wransmission and the page length
of any document or gronp of documents that may be transmitied by fac-
simile orother electronic means, and subject to any further requicements
on the use of cover sheets or the subsequent fiting and secvice of originais
or hard copies of documents os the Hearing Officer deems appropriate.
Filing and service by facsimile or ather electronic means shall not be au-
thorized under terms that substantially disadvantage any Panty appearing
or participating in the proceeding as 2 matier of right. A document trans-
mitted by facsimile or other electronic means shall not be considered re-
ceived until the next Working Day Tellawing wansmission unless it is
{ransmilted on 2 Working Day and the entire lransmlssion is completed
by no later than 4:00 p.m. Pacific Time,

{b) Filings and service by facsimile or other e]ecuvmc means shall not
awthorized or accepted 2s 8 substiwte for another method of service that
is required by statute or these Rules, unless the Party served has expressly
waived its right to be served in the required manner.

NOTE: Authority cited: Sections 35, 59, 1742{b}and 1773.3, Labor Code. Refer-
ence: Scction 1742(b).. Labor Code,

HisTorY

k. New section filed 1- 13-2002; opererive 1-15-2002 pursuant (0 Government
Code section 11434 (chls(cr 2002, No. 3).

§17212. Administrative Adjudication Bill of Rights.

() The provisions of the Administrative Adjudication Bill of Rights
found in Articie 6 of Chapter 4.5 of Title 2, Division 3, Pant 1 (commenc-
ing with section 11425.10) of the Govemment Code shall apply to these
review proceedings to the extent not inconsistent with a state or federal
staiute, afederal regulation, ora court decision which applies specifically
to the Department, The enumeration of certain rights in these Rules may
expand but shalt not be consirued as limiting the same or similar provi-
sion of the Administrative Adjudication Bill of Rights; nor shall the enu-
meration of cerain rights in these Rules be construed as negating other
statutory rights not stated,

{b) Ex pare communications shall be permined between the appointed
Hearing Officer and the Director in accordance with Govemmuot Code
section 11430.80(b).

() The presentation or submission of any written cornmunication by
a Party or other inlerested Person during the course 0f a review proceed-
ing shali be govemed by the requirements of Govemment Code
§ 11440.60(b) and (c).

() Unless othenwise indicated by express reference within the body
of one of these Rules, the provisions of Chapter 5 of Title 2. Division 3,
Parl 1 (commencing with section 11300) of the Government Code shall
rot apply 1o these review proceedings.

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.3, Labor Codle, Refer-

eice: Seations 11415.20, 1142510 ¢ seg. and 11430.80(b), Government Code:
and Scction 17242(b}), Labor Code.

Histony

1. New sccunn filed 1-15-2002; opemtive 1-15-2002 pursuant 1o Government
Code section 113434 (Repister 2002, No, 3).

‘Article 2. Assessment or Notice and
Request for Review

§17220. Seyvice and Conients of Assessment or Notice of
Withhoiding of Contract Payments.

(a) An Assessment, a Notice of Withholding of Contract Payments. or
a notice assessing penalties under Labor Code section 1776 shall be
served on the contractor and subeontractor, if applicable, by first class
and certified mail pursuant to the requirements of Code of Civil Proce-
dure section 1013. A copy of the aotice shall also be served by centified
mait on any bonding company issuing o bond that secures the payment
of the wages covered by the Assessment or Notice and to any Surety on
abond, if the identities of such companies are known or reasonably ascer-
tainable. The identity of any Surety issuing a bond for the besefit of an
Awarding Body as designated obligee, shall be deemed *“known or rea-
sonably ascertainabie,” and the Surety shall be deemed to have received
the notice required under this subpart if sent to the address appearing on
the face of the bond.,

{b) An Assessment or Notice of Withholding of Contract Payments
shall be in writing and shalf include the foltowing information:

{1}a deseription of the nature of the violation and basis for the Assess-
ment or Nofice; and

(2} the amount of wages, penalties, and forfeitures due, including a
specification of amounts that have been or will be withheld from avail-
able contract payments, as well as all additional amounts that the Enforc-
ing Agency has determined are due, including the amount of any liqui-
dated damages that poientially may be awarded under Labor Code
section 1742.1.

{c) An Assessment or Notice of Withholding of Contract Payments
shall also include the following information:

(1) the name and address of the office to whom a Request for Review

-may be sent;

{2) information on the procedures for obtainiag review of the Assess-
ment or Withhelding of Contract Payments;
{3) notice of the Opportunity Lo Request a Sexlement Meeting under
Raule 21 [Section 17221] below; and
(4) the following statement which shall appear in bold or another type
foce thak makes it stand out from the other text:
Failure by a contractor or subcontractor to submit a timely Re-
guest for Review will result in a final order which shall be binding
on the contractor and subcontractor, and which shall a¥so be bind-
ing, with respect fo the amount due, on a bonding company issuing
a bond that secures the payment of wages and o surety on a bomd.
Labor Cede section 1743.
NOTE: Authority ciied: Scctions 53, 59, 1742(h) and 1773.5, Labor Code. Refer-

ence: Seetion 1033, Code of Civil Procedure; and Sections 1748, 1742, 1743,
1771 6 and 1778, Labor Code.
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History |
1. New aticle 2 (sections 17220-17229) and section filed 1-15-2002; operive
;45»2002 pursuant 1o Government Code seetion 11343.4 (Register 2002, No,
).

§17221. Opportunity for Early Settlement.

{a) The Alfected Contractor or Subcontracior may, within 30 days fol-

lowing ihe service of an Assessment or Notice of Withholding of Con-

. tract Paymenis, request a meeting with the Enlorcing Agency for the pur-
pose of attempting 10 settle Lhe disputc regarding the Assessment or
Notice.

{b) Uipon receipt of 2 timely written request for a seilement meeting,
the Enforcing Agency shall afford the Affected Contsactor or Subcon-
lractor a reasonable opporiunity to meet for such purpose. The settlement
meeling may be heldin person or by telephone and shall take place before
expiration of the 60—dny limit for filing o Request for Review under Rule
22 {Section 17222).

(e) Nothing herein shall preciude the Parties from meeling or attempt-
ing to settle a dispute afier expiration of the time for making a requesk or
after the filing of a Request for Review,

{d) Neither the making or pendency ofa request for a settlement meet-
ing, nos the [act that the Parties have met or have failed orrefused to meet
as required by this Rule shall serve to extend the time for filing a Regquest
for Review under Rule 22 [Section 17222] betow, .

{e) No evidence of anything said or any admission made for the pur
pose of, in the course of, or pursuwant to, such a settlement meeting shall
be admissible or subject 10 discovery in any adminisuative or civil pro-
ceeding. No wiiting prepared for the purpose of., in the course of, o pus-
suant 10, such a setdement meeting, other than a final setilement agree-
ment, shall be admissible or subject to discovery in any administrative or
¢ivii proceeding.

NOTE: Authority cited: Sections 53, 59. 1742(b) and 1773.5, Labor Code, Refer-
cnce: Sections 1742, 1742.1 and 1771.6, Labor Code.
Hisrory '

1. New section filed 1-13-2002; operative 1-15-2002 pursuan! to Governmeny
Cole section 11343.4 (Register 2002, No. 3),

§17222. Filing of Request for Review.

(2) Any Reguest for Review of an Assessment or of a Notice of With-
holding of Contract Wages shall be iransmitted in writing 1o the Enforc-
ing Agency within 60 days afier service of the Assessment or MNotice.
Failure to request review within 60 days shall result in the Assessment
or the Withhoiding of Contract Wages becoming final and not subject to
further review under these Rules.

(b} A Request for Review shall be transmited 1o the office of the En-
forcing Agency designated on the Assessment or Notice of Withholding
of Contract Payments from which review is sought,

{c) A Request for Review shall be deemed fled on the date of mailing,
as determined by the U.S, Postal Service postmark date on the envelope
or the ovemight cammier's receipt in accordance with Rule 03(b) {Section
17203(b}) above. or on the date of receipt by the designated office of the
Enforcing Agency, whichever is earlier.

(d) An additional courtesy copy of the Request for Review may be
served on the Department by mailing 1o the address specified in Rule 23
{Section 17223] below at any tire on or after the filing of the Request for
Review with the Enforcing Agency. The service of a equriesy copy on
the Department shall nof be effective for invoking the Director's review
autherity under Labor Code section 1742; however, it may delermine the
time within which the hearing shall be commenced under Rule 4Ka)
[Section 17241¢a)]} beiow.

(e} A Request for Review either shall cleardy identify the Assessment
or Notice from which review is sought, including the date of the Assess-
ment or Notice, or it shall include a copy of the Assessment or Notice as
an attochment. A Request for Review shall also set forth the basis upon
which the Assessment or Notice is being contested, A Reguest for Re-
view shall be liberally construed in favor of its sufficiency; however, the
Hearing Officer may require the Panty seeking review 1o provide a further

specification of the issues or claims being contested and a specification
of the basis for contesting those matters.
NOTE: Authority cited: Seetions 55, 59, 174 by and 1773.5. Labor Code, Refer:
ence: Sections 1742 and 1771.6(a), Labor Cak.
: HISTORY
1. New section filed 1-15-2002: operative 1-15-2002 pursuant to Government
Co section 11343.4 (Register 3902, No. 3). .

§17223. Transmittal of Request for Review to Department.
Within ien (10) days followings its receipt of n Request for Review,

. the Enforcing Agency shall transmit to the Office of the Director— Legal

Unit, the Request for Review and copies of the Assessment or Notice of
Withholding of Contract Wages, any Audit Summary that accompanied
the Assessment or Notice, and a Prool of Service or other document
showing the name and address of any bonding company or Surety en-
titled 10 notice under Rule 20(x) [Section 17220(a)) above. The Enforc-
ing Agency shall transmit these items to the following addrass.
' . DEPARTMENT OF INDUSTIIAL RELATIONS

COFFICE OF THE DIRECTOR » LEGAL UNIT

ATTENTION: LEAD HEARING OFFICER

B0, BOX 12060

SAN FRANCISCO, CA 94142-0603

“NOTE: Authority cited: Sections 55, 59, 1742(b3 and 1773.5, | sbos Code. Refer-

ence: Sections [742(a) and 1771.6¢a), Labor Code.
” HisTorY
1, New section filed §-15-2002; operative 1-15-2002 pursuani to Govemment .

Code section 11343.4 (Regisier 2002, No. 3).

§17224. Disclosure of Evidence.

(a) Within ten {10 days following its receipt of 2 Request for Review,
the Enforcing Agency shall also nolify the Affected Contractor or Sub-
contractor of its opportunity and the procedurcs for reviewing evidence
to be utilized by the Enforcing Agency at the hearing on the Request for
Review. . .

(b) An Enforcing Agency shall be deemed lo have provided the oppor-

ity to review evidence required by this Rule if it (1) gives the Affected

Contractor or Subeontractor the option, at the Affected Contractor or
Subcontractor's own expense, to either (A) obtain copies of all such evi-
dence throuph a commercial copying service or (B) inspect and copy
such evidence at the office of the Enforring Ageney during normal busi-
ness hours; or if (2) the Enforcing Agency at its own expense forwards
copies of all such evidenice to the Affected Comtractor or Subcontractor.

{¢) The evidenice required 10 be provided under this Rule shall include
the identity of witnesses whose testimony the Enforcing Agency intends
lo present, either in persen at the hearing or by declaration or affidaviL.
This provision shall not be construed as requiring the Enforcing Agency
1o prepare of provide any separate listing of witnesses whose idenlities
are disclosed within the written materials made available under subpart
(2).

(d) The Enforcing Agency shall make evidence available for review.
as specified in subparts (a) through {c) within 20 days of its receipt of the
Request for Review; provided thot, this dexdline may be extended by
writlen request or agreement of the Affecied Contractor of Subcontrac-
tor. The Enforcing Agency’s failure to make evidence available for re-
view s required by Laber Code section 1742(b) and this Rule, shall pre-
clude the Enforcing Agency from inroducing such evidence in
proceedings before the Hearing Officer or the Director,

(e} This Rule shall not preclude the Enforcing Agency from relying
upon or presenting any evidence first obtained afier the initial disclosure ]
of evidence under subpans (a) through (d), provided thas, such evidence
is promptly disclosed to the Affected Contractor or Subcontractor. This
Rule also shall not prechude the Enforcing Agency from presenting pre-
viously undisclosed evidence to rebui new or collateral claims raised by
another Party in the proceeding.

NOTE: Authority chted: Sections 55, 59, 1742(by and 1773.5, Labor Code, Refer-
ence; Sections 1742(b) and 1771.6, Labor Code.
: HisToRY:

1. New scetion filed 1-15-2002: operative 1-135-2002 pursuant to Government

Code section 11343 4 (Register 2002, No, 3).
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§17225. Withdrawal of Request for Review;
Reinstatement.

ta) An Alfecied Contractor or Subcontractor may withdraw a Request
for Review by writen notification at any time before a decision is issued
or by oral motion on the hearing record. The Hearing Officer may grant
such withdrawal by tetter, order or decision served on the Parties.

(b} For zood cause. a Request for Review so dismissed may be rein-
stated by -the Hearing Officer or the Director upon a showing that the
withdrawal resulted from misinformation given by the Enforcing
Agency or otherwise from fraud or coercion. A motion for reinstatement
must be filed within 60 days of service of the leuer, order or decision
geanting withdrawal of the Request for Review or, in 1be event of fraud
which could net have been suspected or discovered with the exescise of
reasonable diligence, within 60 days of discovery of such fraud. The mo-
tion shall be accompanied by a declaration containing a statement thal
any facts therein are based upon the personal knowledge of the declarant.

{c) Notwithstanding any application or showing made under subpart
(b) of this Rule, neither the Hearing Officer nor the Director may reinstate
any Request for Review where the underlying Assessment or Withhold-
ing of Contract Payments has become final and entered as a court judg-
ment.

NOTE: Authority cited: Sections 55, 59, [742(b) and 1773.5, Labor Cede, Reler-
ence: Secdons 1742 and 1771.6, Labor Code.
HisTorY
1. New section {iled 1-13-2002; operative 1~15-2002 pursuant to Government
Code section 11343.4 (Register 2002, No. 3).

§17226. Dismissal or Amendment of Assessment or of
Notice of Withholding of Contract Payments.
(»} Upon motion to the appointed Hearing Officer, an Enforcing

Agency may dismiss or amend an Assessment or Notice of Withholding

of Coniract Payments as follows:

_ (1) An Assessment or Notice of Withholding may be dismissed or

amended to eliminate or reduce all or pant of any claim for wages, dam-
ages. or penalties that has been satisfied or that is not warranted under the
facts and circumstances of the case of 10 conform to an order of the Hear-
ing Officer or the Director.

(2) An Assessment of Notice of Withholding may be amundr:d {oefim-
inate a claim for peaalties as to the alfected contractor upon 2 delermina-
tion that the affected contractor is not liable for same under either Labor
Code section 1775(b) [subcontracior’s failure to pay prevailing raie] or
Labor Code section 1776 (2) [failure to comply wuh request for certified
payroll records].

(3) For good cause, an Assessmenl or Notice of Withholding of Con-
tract Payments may be amended to revise or increase any claim for
wages, damages, or penalties based upon a recompuiation or the discov-
ery of new evidence suhsequent to the issuance of the original Assess-
ment or Notice. ’ '

(1) The Hearing Officer shall grant any motion to dismiss or amend an
Assessment or Motice of Withholding dewnward under subparts (a)(1)
or {a)(2) absent a showing that such dismissal or amendment will resalt
in the forfeiture of substantial substantive rights of another Party 1o the
proceeding. The Heoring Officer may gramt a motion 10 amend an As-
sessment or Notice of Withholding upward under subpart (a)}(3) under
such erms as 2re just, Inclnding where appropriae the extension of an
additional oppormnity for early settlement under Rule 21 [Section
17221]. Unless the Hearing Officer determines otherwise, an amended

. Assessment or Notice of Withholding shal! be deemed fully controverted
without need for filing an additonal or amended Reguest for Review,
NOTE: Authority cited: Scctioas 55, 59, 1742(b)and 1773.5, Labor Code. Refer-
enee: Sections 1742, 17716, 177Svlh) and 1776z}, Labor Code.

HISTORY
1, New scction filed 1-15-2002; operative 1-15-‘*90’ pursiant 10 Goverament
Code section }1343 .4 (Regisier 2002, No. 3

§17227. Early Disposition of Untimely Assessment,
Withholding, or Requsst for Review.

{a} Upocn the application of any Party or upon his or her own motion,
the appointed Hearing Officer may fssue an Order 10 Show Cause why
an Assessment. 8 Withhelding of Contract Payments, or 3 Request for
Review should not be dismissed as untimely under the selevant stame,

{b) An Order to Show Cause issued under subpart (2) of this Rule shall-
be served on al) Parties who have appeared or been served with any prior
notice in the matier and shall provide the Parties with at least 10 days to
respond in writing lo the Onder 1o Show Cause and an additional 5 days
following the service of such responses 1 reply Lo any submission by sny
other Party. Evidence submitied in support or opposition 1o an Order o
Show Cause shall be by affidavit or declaration under penalty of pecjury.
There shall be no oral hearing on an Order to Show Cause issued under
this Rule uniess requested by a Party or by the Hearing Officer.

{c} Afier the time for submitting responses and replies 1o the Order to
Show Cause has passed or after the oral hearing, if any, the Hearing Offi-
cer may do one of the following: (1) recommend that the Director issne
adecision setting aside the Assessment or Withholding of Conwact Pay-
menis or dismissing the Request for Review as untimely under the stat-
vie; {2) find the Assessment, Withholding, or Request for Review timely
and direct that the matter proceed Lo hearing on the megits; or {3) reserve
the timeliness issue for further consideration and determination in con-
nection with the hearing on the merity, .

{d) A decision by the Director which sets asides an Assessment oF
Withholding of Contract Payments or which dismisses a Request for Re-
view as untimely shall be subject to reconsideraiion and to judicial re-
view in the same manner as any other Final Order or Decision of the Di-
rector. A determination by the Hearing Officer that the Assessment,
Withholding, or Request for Review was timely or that the timeliness is-
sue should be reserved for further consideration and determination in
connection with the hearing on the merits shall #ot be subject 10 appead
or review except as part of any reconsideration or appeal from the Deci-
sion of the Director made afier the hearing on the merits. :

NGTE: Authority cited: Scctions 53, 59, 1742(b) and 1773.5, Labor Code. Refer-
ence: Sections 1741, 1742, 1771.5 and 17716, Labor Code,

HisTORY

1. New section {iled 1-15-2002; operutive 1-15-2002 pumam 1o Governmen:
Code section 11343.4 {Register 2002, No. 3).

§17228, Finality of Assessment or of Withholding of
Contract Payments When No Timely Request
for Review is Filed; Authority of Awarding
Body to Disburse Withteld Funds,

(a) Upos the Failure of an Affected Coatractor or Sabeoniracior to file
atimely Request for Review under Labor Code section 1742(a) and Rule

" 23(a) [Section ]17222(a)] above, the Assessment or Notice of Withhold-

ing of Contract Payments shall becotne 2 “final order™ as 1o the Affecied
Conuzctor or Subcontractor that the Labor Commissicner may certify
and file with the superdor court in accordance with Labor Code section
1742(d).

{b) Where an Assessment or Notice of Withholding of Coawract Pay-
ments has become final asto atleast anebut not as to every Affected Con-
tractor or Subcontracior, the Awarding Body shall continue to withhold
and retain the amounts required to satisly any wages and penalties at
siake in 2 review proceeding initiated by any other Affected Contracior
or Subcontractor until there is a final order in that proceeding that is no
longer subject to judiciat review,

NoTE: Authority ciled: Sections 35, 59, 1742(b) and 1773.5, Lzbor Code. Rcrcr‘
ence: Sections §727, 1742 and 1771.6, Labor Code.

HisToRY

1. New section filed 1-15-2002; o gemuve l-l 5-2002 pursuant 10 Government
Codc: section 11343.4 (Register uov No. 3),
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§17229. Finality of Notice of Withholding of Contract
Payments; Authority of Awarding Body to
Recover Additional Funds.

Where a Notice of Withholding of Contract Payments seeks to recover
wages, penalties. or dnmages in excess of the amounts withheld from
available contract payments {see Rule 20{b)(2) [Section 17220(b)(2))
above). an Awarding Body may recover any excess amounts that become
or remin due when the Notice of Withholding of Contract Payments has

-become final under Labor Code section 1771.6. To reeover the excess
amounts. the Awarding Body shal} transmit to the Labor Commissioner
the Netice together with any decision of the Director or count that has be-
come final and not subject to further review. The Labor Commissioner
in wom shail cenify and fite the final order with the superior court in ac-
cordance with Laber Code section 1742(d), )

NOTE: Avthorty cited: Sections 55, 59, 1742(byandd 1773.5, Labor Code. Refer-
ence: Sections 1742(d) and 1771.6, Labor Code.

HISTORY

1. New scction filed 1~135-2002: operative 1-15-2002 pursuant to Government
Code scetion 113439 (Register 2002, No, 3).

Article 3. Prehearing Procedures

§17230. Scheduling of Hearing; Centinuances and Tolling.
(#} The appointed Hearing Officer shall establish the place and time
of the hearing on the marits, giving due consideration to the needs of all
Parties and the stawiory time Jimits for hearing and deciding the matter,
Parties are encourpged (0 communicate scheduling needs (o the Hearing
Officer and all other Parties at the earliest opportunity. It shall not be a
violation of Rule 07 {Section 17207) s prohibition on ex parte commu-
nications for the Hearing Officer or his or her designee 10 comrmunicate
with Panies individually for purposes of clearing dates and times and
proposing locations {or the hearing. The Hearing Officer may also con-
duct a prehearing conference by telephone or any other expeditious
means for purposes of establishing the 1ime and place of the hearing.

{b) Once a hearing date is set. a request for a continuance that is not
joined in by all other Parties or that is for more than 30 days will not be
granted absent a showing of extraordinary circumstances, giving due re-
gard to the potential prejudice to other Parties in the case and other Per-

-sons affecied by the matter under review. Absent an enforceable waiver
{see subpart (d) below), no eontinuance will be granted norany proceed-
ing otherwise delayed if doing 50 is likely to prevens the Hearing Officer
from commencing the hearing on the matter within the stawstory time lim-
it.

{c) A request for a continuance that is for 30 days or less and is joined
by all Parties shall be granted upon a showing of good cause. Notwith-

- standing subpart (b) above, a unilaieral request for a continuance made
by the Party who filed the Request for Review shall be granted upon a
shawing of good cause if the new dote for commencing the hearing is no
more than 150 days after the date of service of the Assessiment or Notice
of Withholding of Contract Payments,

{d) IF a Party makes or joins in any request that would delay or other-
wise extend the time for hearing or deciding a review proceeding beyond
any grescribed time Hmit, such request shali also be deemed a waiver by
that Party of that time limit.

(e) The time limits for hearing and deciding a review proceeding shall
also be deemned tolled (1) when procecdings are suspended to seek judi-
cial enforcement of a subpoena or other osder 1o compel] the attendance,
testimony, or production of evidence by a necessary witness; (2) when
the proceedings are stayed or enjoined by any court order; (3) belween
the time that a proceeding is dismissed and then ordered reinstated under
Rule 25 [Section 17225) above; (4) upon the order of 2 court reinstating
of requiring rehearing of the merits of a proceeding; or {5) during the: pen-
dency of any other cause beyond the Director's direct control (including
but ot limited to na2iural disasters, temporary unavailability of a suitable
hearing facility, or absence of budget anthority) that prevents the Direc-

tor or any appointed Hearing Officer from carrying out his or her respon-
sibilities under these Rules.
NOTE: Authority cited: Scetions 53, 59, 1742(b) and 1773.5, Labor Code, Refer-
ence: Section 1742¢b3, Laber Code.
HISTORY
1. New articke 3 (sections 17230-17237) and sceidon filed 1=15-2002: operaive
1-15-2002 pursuant 10 Government Code seotion 113434 (Register 2002, No.
3.

§17231. Prehearing Conforence.

(2} Upon 1he application of any Party or upon his or her own motion,
the appointed Hearing Officer may conduct a prehearing conference for
amy purpose that may expedite or assist the preparation of the matter for
hearing or the disposition of the Request for Review, The prehearing con-
ference may be conducied by telephone or other means that is convenient
to the Hearing Officer and the Parties.

{b) The Hearing Officer shail provide reasonable advance notice of
any prehearing conference conducted pursuant to this Rule. The Notice
shall advise the Parties of the matiers which the Hearing Officer intends
to cover in the prehearing conferemce, but the failure of the Notice 1o enu-

‘meraie some mater shall not preclude its discussion or consideration at

the conference.

{c) With or without a prehearing conference, the Hearing Officer may
issue such procedura) Orders as ase appropriate for the submission of evi-
dence or briefs and conduct of the hearing, consistent with the substantial
rights of the affecied Parties.

NoOTE: Authority cited: Seclions 55, 59, 1742(b) and 1773.5, Labor Code. Refer-
cnce: Section Ilill 3, Governmem Code: and Section 1742(h), Labor Code.
HisTORY
1. New scction filed 1-15-2002: operative 1-13-2002 pursvant 1o Government
Code section 11343.3 (Register 2002, No, 3).

$17232. Consolidation and Severance,

{a} The Hearing Officer may consolidate for hearing and decision any
number of proceedings where the facts and circumstances are similar and
consolidation will result in conservaiion of ime and expense, Where the
Hearing Officer proposes to consolidate proceedings an his or her own
motion, the Parties shall be given reasonabie notice and an opporiunity
1 object before consolidation is ordered.

{b) The Hearing Officer may sever consolidated proceedmgs for good
cause,

NOTE: Awthority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code, Refer-
ence: Section 115073, Government Code; nnd Section 1742{b), Labor Code.
History
1, New section filed 1-15-2002; aperative 1-15-2002 pussuant 10 Governmens
Code section 11343.4 (Register 2002, No. 3).

§17233, Prehearing Motions; Cut Off Date.

(a} Any motion made in advance of the hcanng on the merits, any op-
position thereto, and any furthier reply shall be in writing and directed to
the appointed Hearing Officer. No particular format shall be required;
however, the following information shall appear prominently on the first
page: (1) the case name (i.., names of the Parties); (2) any assigned case
number; (3) the name of the Hearing Officer to whom the paper is being
submitted; (4) the identity of the Party submitting the paper; (3) the no-
1ure of the reief sought; and (6) the scheduled date, if any, for the hearing
on the merits of the Request for Review, The motion shall aiso include
2 Proof of Service, asdefined in Rule 10 [Section 17210) above, showing
that copies have been served on all other Parties to the proceeding.

{b) Prehearing motiops shall be served and {iled no later than 20 days
priorto the hearing on the merits of the Request for Review. Any opposi-
tion shall be servedand filed no later than 10 days after service of the mo-
tion o at least 7 days prior 10 the hearing on the merits, whicheveris earli-
er. The Hearing Officer may in his or her discretion decide Lhe motion in
wriling in advance of the hearing on the menits or reserve the manter for
funther consideration and determination a1 the hearing on the merits.

() There shall be oo right {0 a separate oral hearing on any prehearing
motion, except in thase instonces in which an oral hearing has been spe-
cially requested by a Pany or the Hearing Officer and in which the en-
forcement or forfmmre of a fundamental right is 0t stake, When the Hear-
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ing Officer determines that such on oral hearing is necessary or
appropriate, it may be conducied by telephone or other manner that is
convenient 10 the Partics.

{d) With the excipiion of imeliness challenges under Rule 27 [Section
17227), prehearing motions which seek to dispose of 4 Request for Re-
view or any relaled claim or defense ore disfavored and ordinarily will
not be considered prior to the hearing on the meris.

NOTE: Authosity cited: Seetions 55, 59, 1742(b) and 1773.5, Lobor Code. Refer-
ence: Section 1742(bs, Labor Code,
HistorY
1. New section filed §-15-2002; opi ve 1-15-2002 p
Cade section 113434 (Register 2002, No. 3).

10.G: 4

§17234. Evidence hy Affidavit or Declaration.

(a) At any time 20 0r more days prior to commencement of a hearing,
aParty may serve upon all other Parties a copy of any affidavit or declam-
tion which the proponent proposes to initoduce in evidence, together
with a notice as provided in subpart (b). Unless another Party, within 10
days after-service of such notice, delivers to the proponent a request 10
cross—examine the affiant or declarant, the right to cross—examine such
affiant or declarant is waived and the affidovit or declamiion, if
introduced in evidence, shall be given the same effect as il the affiant or
deciarant had testified in person. If an opportemity (0 cross-examine an
affiant or declarant is not afforded after request therefor is made as herein

provided. the affidavit or declaration may be introduced in evidence, but

shatl be giver only the same effect as other hearsay evidence.

{b) The notice referred to in subpan {a) shall be substantially in the fol-
Iowing form with the appropriate information inserted in the plnces en-
closed by brackets:

*The accompanying affidavit or declaration of [name of affiam or de-
clarant] will be introduced as evidence at the hearing in [title and other
information identifying the proceeding]. [Name of affiant or declarant]
will not be called to testify orally, and you wili not be entitled to question
1he affiam or declaranl unless you notify {pame of 1be proponent. Repre-
sentative, agent or attorney) at [address] that you wish (o eross-examine
the affiant or declarant. Your request must be mailed or delivered w
[rame of proponent, Representative, agent or awomney]) on or before
{specily date at least 10 days afier anticipated date of service of this no-
tice on the other Parties].”

{c) I atimely request is made to cross-examine an affiant or declarant
under this Rule, the burden of producing that witness at the hearing shall
be upon the proponent of the witness, 1( the proponcnt fasls to produce
the witness, the affidavit or declaration may be introduced in evidence,
but shall be given only the same effect as other hearsay evidence under
Rule 44 [Scetion 17244). ‘

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code. Refer-
ence: Rule 1613, Colifornin Rules of Court; Section 11514, Govemment Code;
and Section 1742(b), Labor Cude,
HisTORY
1. New section filed 1-15-2002; operative 1-15-2602 pursuant 1o Government
Code section 11343.4 (Register 2002, No. 3).

§17235. Subpoena and Subpozna Duces Tecum.

{a) Subpoenas and subpoenas duces tecum may be issued for atten-
dance at a hearing and for the production of documents at any reasonable
- lime and place or at a hearing,

(b) Subpoenns and subpoenas duces tecumshall be issued by the Hear-
ing Officer at the request of a Party, or by the attorney of record fora
Party, in accordance with sections 1985 to 1985.6, inclusive, of the Code
" of Civil Procedure. The burden of serving a subpoena that ias been is-
sued by the Hearing Officer shall be upon the Pauty who requested the
subpoena.

{¢) Service of subpoenas and subpoenas duces iecum, objections
thereto, and mileage and witness fees shall be governed by the provisions
of Govemment Code sections 11450.20 through 11450.40.

() Subpocnas and subpoenas duces tecum shall be enfbresable
through the Conempt and Monetary Sanctions provision sel forth in
Rulde 47 [Section 17247} below. A Party sgerieved by the failure or refus-

al of any witness (o chey a subpoena or subpoena duces iecum shall have
the burden of showing to the satisfaction of the Hearing Officer that the
subpoena or subpoena duces tecum was properly issued and served and
that the testimony or evidence sought was necessary to prove or disprove
2 significant claim or defense in the proceeding.

NOTE: Awthority cited: Seciions 55, 59, 1742(b) and 1773.5, Labor Code. Refer-
ence: Scections 19851988, Code of Civil Procedure: Scctien 1563, Evidence
Code; Seetions 1145020114535 30, Governmen! Code: and Section !74’(b) La.

bor Code.
HISTORY
1, New section filed 3-15-2002; o) ;:cmwc 1-15-2002 pursuant 1o Goventment
Code section 113434 (Regisier 2002, No, 3),

. §17236. Written Nofice to Party in Lieu of Subpoena.

{a) In the case of the production of a Panty of record in the proceeding
or of a Person for whose benelit a proceeding i5 prosecuted or defended,
the service of 2 subpoena upan any such witness is not required if writien
nolice requesting the witness to attend, with the time and place of the
hearing, is served on the atarney of the Party or Person. For purposes of
this Rule. a Party of record in the proceeding or Person for whose beaefit
a proceeding is prosecuted or defended includes an officar, director, or
managing agent of any such Pany or Person,

(b) Service of written notice 1o attend under this Rule shall be made in
the same manner and subject 1o the same conditions provided in section
1987 ofthe Code of Civil Procedure for service of wnuen noticeta avtend
in a civil action or proceeding.

(c) The Hearing Officer shall have authority nnder Rule 47 [Section
17247} below 1o sanction a Party who fails or refiuses 10 comply with 2
writien notice to attend that meets the Tequirernents of this Rule and has
been timely served in accardance with section 1987 of the Code of Clvil
Procedure. However, the Hearing Officer may not injtiate comempt pro-
ceedings against the witaess for failing to appear based solely on non-
compliance with a wrilten natice (o attend served on the Party's attorney.
A Parnty seeking sanctions for another Party's failure or nefusal to comply
with a written notice 10 attend shall have the burden of showing tothe sat-
isfaction of the Hearing Officer that the writien netice to attend was prop-
esly issued and timely served and that the testimony or evidence sought
was necessory lo prove or disprove a significant claim or defense in the
proceeding.

NOTE: Authority cited: Sections 55, 39. 1742(h) and 1773.5, Labor Code. Refer- .

ence: Section 1987, Code of Civil Proceduse; Sections 11450.50-11435.30, Gov-
emmem Code; and Section 1742(b), Labor Code,

HisTORY
1. New section filed 1-15-2002; operative 1-15~2002 pursuant o Governmeat
Code section 11343.4 {Register 2D02, No._ 3).

§17237.  Depositions and Qther Discovery.
(a) There shall be no right ta take oral depositions or obtain any other
form of discovery that is not expressly authorized under these Rules.
{b) Oral depositions may be conducted only by stipulation of all Par-
ties 1o the proceedings orby order of the appointed Hearing Officer upon
a showing of substantial good cause. Oral depositions will be permiited
only for purposes of obtaining the testimony of witnesses who are likely

. 10 be pnavailable 10 testify ot the hearing.

(c) Nothing in this Rule shall preclude the use of deposition tesimony
or other evidence obtained in separate proceedings, if such evidence is
otherwise relevant and admissible.

NOTE: Authority cised: Secifons: 55, 59, 1742(b) and 1773.5, Labor Code. Refer-
ence: Section 1987, Code of Civil Procedure: Sections 11450.50—1 1435.30, Gov-
emmenl Code; and Section 1742¢h), Labor Code.
History
i, New section filed 1-15-2002; openative 1-15-2002 pursuant 10 Governnent
Coit section 11343.4 (Register 2002, No. 3).

Article 4. Hearings

§17240. Notice of Appoiniment of Hearing Oificer;
Objactions.
{a) Notice of the Appointment of a Hearing Officer under Rule 04
[Section 17204] above shall be provided 10 the Panies as soon as practi-
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cable and no later than when the matter is nosiced for o prehearing confer-

ence or hearing,

(b) The Director may appoin: a different Hearing Officer o conduci
and hear the review or to conduct and dispose of any preliminary or peo-
cedural maer in a given case.

() A Pany wishing to abject to the appointment of a particular Hearing
Officer, including for any one or more of the grounds specified in sec-
tions 114235.30and 1142540 of the Government Code ot section F742(b)
of the Labor Code. shall within 10 days after receiving notice of the ap-
pointment and no fater than the stast of any hearing on the merits, which-
ever is egriier, file n motion to disqualify the appointed Hearing Officer
together with 2 supporting affidavit or declaration. The motion shall be
filed with the Chiel Counsel of the Office of the Director at the address
indicated in Rute 23 {Section 17223] above, Motwithsianding she forego-
ing time limits, if 2 Panty subscquently discovers facts constituting
grounds for thedisqualification of the appointed Hearing Officer, includ-
ing bui not limited to that the Hearing Officer has recefved a prohibited
&% parie communication in the pending case, the motion shall be filed as
soon as practicable after the facts constituting grounds lor disqualifica-
tion are discovered.

(d) Upon receipt of a motion to disqualify the appmnwd Hearing Oﬂ' B
cer, the Director may: (1) consider and decide the motion or appoint
another Hearing Officer to consider and decide the motion, in which case
ihe challenged Hearing Officer shatl first be given an opportunity o re-
spond to the motion, but ne proceedings shalt be conducted by the chal
Ienged Hearing Officer umil the motion is determined; or (2) appoint
another Hearing Officer to hear the Reguest for Review, in which case
the motion shall be deemed moot.

NoTE: Authority cited: Sections 55, 39, 1742(b) and 1773.5, Labor Code. Refer-
ence: Sections 1703{c){1), Code of Civil Procedure; Sections 11425.30 and
11425.40, Government Codge; and Section 1742(b), Labor Code.
History
1. New urifcle 4 (sections 172:40-17249) and section filed 1-15-2002: operative
§~15-2002 pursaant to Government Code section 11343.4 (Register 2002, No.
). .

§17241. Tima and Place of Heanng.

(2) A hearing on the merits of a timely Request for Revxew shail be
commenced within 90 days after the date i1 is received by the Office of
the Director, The hearing shalt be conducted at a suitabie Jocation within

" the county where the appointed Hearing Officer maintains his or her reg-
ular office, unless the hearing is moved to a differens county in accor-
dance with subpart (b) below,

{(b) Upon the agreement of the Pasties or upon a showing of good canse
by either the Panty who filed the Requesi for Review or the Ealorcing
Agency, the heating shall be conditcted ot a suitable Jocation within ei-
ther (1) the county where a majority of the subject public works employ~
ment was performed, or (2) any other county that is proximae toorecon-
venient for the Parties and necessary witnesses.

() A suitable location under this section means one that is open and
accessible to members of the public and which includes appropriate faci-
lities for the recording of testimony. Any facility that is regulacly used by
any s1ate apency or by the Awarding Body for public hearings and that
will reasonably accomunodate the anticipated number of Parties and wit-
nesses involved in the proceeding, is presumed suiiable in the absence of
a contrary showing. Parties seeking 10 change the location of a hearing
under subpart (b) shall make reasonable efforts to identify, agree upon,

and arrange for the availubility of a snitable lucation within a county spe-

cified in subpart (b)(1} or (B} 2)
_ NotEe: Authority cited; Sections 53. 59, 1742(b)and 1773.5, Labor Code. Refer-
ence; Section 11425.20, Government Code; and Section 1742(b), Labor Code.
HISTORY
1. New section filed 1-15-2002; n’?mw i=15-2002 pursunm to Government
Code section 11243.4 (Register No. 3.

§ 17242, Open Hearing; Confidential Evidence and
Proceedings; and Execluzion of Witnesses.
() Subject to the qualifications sex forth below, the hearing sheli be
open 20 the public. [Fall or pant of the hearing is conducted by telephone,

television. of other electronic means, the Hearing Officer shafl conduct
the hearing from a focation where members of the public may be physi-
cally present, and members of the public shall also have & reasonable
right of access to the hearing record and any transeript of the proceedings.

(b) Notwithstanding the provisions of subpart (a}, the Hearing Officer
may order closure of 2 hearing or make other protective orders 10 the ex-
tent necessary o (1) preserve the confidentsality of information that is
privileged. confidential, or othenvise protected by law: {2) casure a fair
hearing in the circumstances of the particular case; or (3) protect a minor
witness or a witness with a developmental disabifity from intimidation
or other harm, 1aking into account the rights of all persons.

{c) Upon moton of any Party or uwpon his or her own motion, the Hear-
ing Officer tay exclude from the hearing room any witnesses not at the
fime under examination. However, 2 Pany 10 the proceeding ang the
Party’s Repreésentalive shall not be exciuded,

{d) This section does not apply 1o any prehearing or seftiement confet-
ence.

NOTE: Auwhority cited: Sections 35, 39, 1742(b} and 1773.5, Labor Code. Refer-
ence; Seclion 777, Evidence Code, Section | 1425.20, Government Codde, and Sec-
tion $742(b). Labor Cade.

HisToRY

1. New section filed 1-15-2002; ogerative 1-15-2002 pursisant to Govemment
Code section 113434 (Register 2002, No. 3).

§17243. Conl:lucl of Hearing.

(a) Testimony shall be taken only on eath or affirmation under penalty
of pegqury.

(b} Every Party shall have the right 1o call and examine wnnesses. )
introduce exhibits; 10 question opposing witnesses on any matter relevant
1o the jssucs even though thal matter was not covered in the direct ex-
amination; to impeach any witaess regardléss of which Party first called
the witness to testify; and 10 rebut any opposing evidence. A Party may
be called by an opposing Party and examined as if under cross—examina-
tion. whether or not the Pany called has testified or intends 1o testify on
his or her own behalf.

(c) The Heasing Officermay call and examineany Party or witness and
may on his or her own motion introduce exhibits.

(d) The Hearing Officer shatt contral the taking of evidence and other
course of proceedings in a hearing and shail exereise that control in a
manner best sufled to ascertain the facts and safeguard the rights of the
Panies. Prior to taking evidence, the Hearing Officer shall define ihe is-
sues and explain the order in which evidence will be presented: provided
that. for gond cause the Hearing Officer later may vary the order of pre-
SeNLation as circumsiances warrant,

NOTE: Authority cited: Sections 55, 59, 1742(b) and §773.5, Lobor Code. Reler
ence; Section 11513, Government Code; and Section 1742(b), Laber Cade.
HisTory
1. New section filed 1-13-2002; operative 1-13-2002 pursuant 10 Governest
Code section 113434 {Register 2002, No. 3).

$17244, Evidence Rules; Hearsay.

(a) The hearing need not be conducted according to technical rules re-
lating ta evidence and witnesses. Any relevant evidence shall be admitted
if it is the son of evidence on which responsible persons are accustomed
10 refy in the conduct of serious affairs, regardless of the existence of any
common law or statutory rule which might make improper the admission
of such evidence over objection in civil actions.

{b) The sules of privilege shall be recognized to the same extent and
applied in the same manner as in the courts of this state.

(c) The Hearing Officer may exclude evidence if its probative value
is substantially qutweighed by the probability that s edmission will ne-
cessitate undue consumption of me.

{(d) Hearsay evidence is admissible but shali not be sufficient in itself
10 suppon a finding unless it either would be admissible aver objection

*inacivil aciion or no Pany raises an objection to such use. Unless pre-

viously waived, an objection or argument that eviderce is insufficient in
itsetf 10 support a finding because of its hearsay character shall be timely
if presented a1 any lime before submission of the case for decision,
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NoTe: Auhority cited; Seciions 55, 59, 1742(b) and 1773.3, Labor Code. Refer-
ence: Section 11513, Government Code; and Section 1742(b). Labor Codc.
HisTorY

1. New section filed 1-13-2002; operative 1-15~2002 pursuant to Government
Code section 11343 4 (Register 2002, No, 3).

§17245. Official Netice.

{2) A Hearing Officer may take official notice of (1) the Director’s
General Prevailing Wage Determinations, the Director’s Precedential
Coverage Decisions, and wage date, studies, and repons issued by the Di-
vision of Lobor Statistics and Research: (2) any other generally accepted
technical fact within the fields of fabor and employment that are regu.
tated by the Director under Divisions 1, 2, and 3 of the Labor Code: and
{3) any fact which either must or may be judicially noticed by the couris
of this state under Evidence Code sections 451 and 452,

{b) The Parties participating in o hearing shall be informed of those
matters as to which official notice is proposed to be taken and given arca-
sonabie opportunity 1o show why and the ¢xtent o which official notice
should or should not be taken.

(¢) The Hearing Officer or the Director shall state ina dccxsmn. order,
or on the record the matters as to which official notice has been taken.
NOTE: Authority ciled: Sections 53, 59, 1742(b} and 1773.5, Labor Code. Refer-

ence: Sections 451, 432 and 435, Evidence Code; Scction 11515, Government
Cot; and Section 1742(b), Labor Code,
HISTORY

1. New section filed 1-15-2002: operative 1-13-2002 pursuant to Government
Ceode section §1343.4 (Regisies 2002, No. 3).

§17246. Failure to Appsar; Relief from Default.

{a) Upon the failure of any Party to appRes af & duly noticed hearing.
the Hearing Officer may proceed in that Party’s absence and may recom-
mend whatever decision is warranted by the available evidence, includ-
ing any lawful infarences that can be drawn from an wbsence of proof by
the non-appearing Party.

() For good cause and under such terms as are just, the appointed
Hearing Officer or the Director may relieve a Party from the effects of
any Failure to appear and order that a review proceeding be reinstated or
reheard. A Party seeking relief from non-appearance shall file 2 written
motion at the earliest opporimity and no later than 10 days following a
proceeding of which the Party hod actual notice. Such application shatl
be supponted by an affidavit or declaration based on the personal knowl-
edge of the declarant, and copies of the application and any supportiog
materials shall be served on all other Panties to the proceeding. No ap-
plication shall be granted unless and until the other Panies have been af-
forded a reasonable opportunity to rake a showing in opposition. An Or-

e reinstating a proceeding or granting a rehearing under this section

may be conditioned upon providing reimbursement to the Deparimemt
and the other Paries {or the costs associated with the prior non—-appear-
ance,

(¢} Notwithstanding any application or showing made under subpart
{b) of this Rule, neither the Hearing Officer nor the Director may reinstate
any Request for Review whete the underlying Assessment or Withhold-
ing of Coniract Payments has become [inal and entered as a coun judg-
ment,

NOTE: Aothority sited: Sections 55, 39, 1742(b) and 1773.5, Lobor Code. Refer-
ence: Section 473, Code of Civil Procedure: ang Section 1742(b), Labor Code,
HisTORY
1. New section filed 1-35-2002; operative 1-15-2002 pursuont to Government
Codde section 11343.49 (Regisier 2002, Mo, 3).

§17247. Contempt and Monetary Sanctions.

(a) If any Person in proceedings before an appoimted Hearing Officer
disobeys or resists any lawfut order or refoses, without snbstaniial justifi-
catien, 10 sespond 0 a subpoena, subpoena duces tecum, or refuses 10
take the oath or affirmation as a witness or thereafter refuses to be ex-
amined or is guilty of misconduct during a hearing or so near the place
thereof as ko obstruct the proceedings, or violates the prohibition against
ex parte communications upder Rule 07 [Section 17207] above, the
Hearing Officer may do any one or more of the following; (1) certify the

facis 10 the Superior Court in and for the county where the proceedings
are held for contempt proceedings pursuant 10 Government Code section
11453.20; (2) exclude the Persen from the hearing room; (3) prohibii the
Person from testifying or introducing certain matters in evidence; and/or
{4) establish centain facts, claims, or defenses if the Person in contempt
is o Panty.

{b) Either the appointed Hearing Officer by separate order or the Di-
rector in his or her decision may order a Party, the Party's authorized
Representative. or both, to pay reaspaable expenses, including auorney’s
fees. incurred by another Party as a result of bad faith actions or tactics
that are frivelous or solely intended to cause unnecessary delay as de-
fined in seetion 128.5 of the Code of Civil Procedure. Such order or the
denial of such an order shall be subject 1o judicial review in the same
manner 35 2 decision of the Director on the merits. The order shall been-
forceable in the same manner as a money judgrent ot by the comtempt
sanclion.

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Cade. Refer-
ence: Seetjon 128.5, Code of Civil Procedune; Sections 11435.10-11453,30, Gov-
emment Code; and Section 1742(h), Labor Code. .
HisTORY
1. New section filed 1-15-2002; aperative 1»15—"00’ pursuant to Government
Code section 11343.4 (Register 2002, No. 3)
§ 17248, Interpreters,

(a) Proceedings'shall be conducted in the English language. The notice
advising 2 Panty of the hearing date shall also inclnde notice of the Pany™s
right 1o request an interpreter for a Party or witness who cannot speak ot
understand English, or who can do so only with difficulty, or who is deaf’
or hearing impaired as defined under Evidence Code section 754.

(b) A request for an interpreter for a Panty or witness shall be submitied
s 500N a5 possible after the requesting Party becomes aware of the need
for an inlerpreter and prior to the commencement of the hearing. The re-
quest should include information that (1) will enable the Hearing Officer
and Department to obtain an interpreter with appropriate skills; and (2)
will assist the Hearing Officer in determining whether the Depariment or
the requesting Party should pay for the cost of the interpreter,

{c) Upon receipt of a timely request, the Hearing Officer shall direct
the Department to provide an interpreter and shall also decide whether
the Department or the requesting Party shall pay the cost of the interpret-
er, based upon an equitable consideration of all the circumstanees, in-
cluding the requesting Pariy's ability to pay.

(d) A person is qualified 1o sérve as an interpreter if he or she (1} is on
the current State Personnel Board List of Centilied Adminisirative Hepr-
ing Interpreters maintained pursuant to Government Code scction
11435.,25; and {2) has also been examined and determined by the Depart-
ment to be sufficientdy knowledgeable of the terminology and procedures
generally used in-these proceedings.

(e} In the cvent that a qualified interpreter under subpart {d) is unavaile
abte or if there are no certified interprelers for the language in which as-
sistance is needad, the Hearing Officer may gualify and appoint another
interpreter to serve as needed in a single hearing or case.

(N Before appoiniment of an interpreter, the Hearing Officer ora Party
may conduct a brief supplemenal examination of the prospective inter-
preser to see i that person has the qualifications necessary 1o serve asan
interpreter, including whether be or she understands terms and proce-
dures geperally used in these proceedings, can explain those terms and
procedures in English and the other langnage being used, and can inter-
pret those terms and procedures imo the other language. An imerpreier
shall ac1 have'had any prior substantive inyolvement in the matter under
review, and shall disclose Lo the Hearing Officer and the Parties any actu-
al conflict of imerest or appearance of conflict. Any condition that inter-
feres with the objeciivity of an interpreter constitutes a conflict of inter-
est. A conflict may exist if an interpeeter is-an employee of, acqnainted
with, or related to a Party or witness fo the proceeding, or if an interpreter
has an interest in the omcome of the proceeding.

() The Hearing Officer shall disqualify an interpreter if lhc inerpreter
cannot understand and inerpret the terms and procedures used in the
hearing or prehearing conference. has disclosed privileged or confiden-
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tial communications, or has engaged in conduct which, in the judgment
of the Hearing Officer, creales an appearance of bias, prejudice, or par-
tiafity.

{b) Nothing in this section limits any funher rights unended by Evi-
dence Code section 754 10 2 Panty or witness who is deal or hard of hear-
ing.

NOTE: Authority cited: Sections 53, 59, 1742(b) and 1773.5, Labor Code, Refer

enee: Section 754, Evidence Code: Sections 11433.05-1143%.63 and
68560-68566, Govemment Code; and Section 1742(b), Labor Code.

HisToRY

1, New section filed 1-15-2001; olvem:\c [ '15—200” pursuont 10 Government
Code scction 113434 (Register 2

4 17249. - Hearing Record; Recording of Testimony and
Other Proceedings.

() The Hearing OFficer and the Director shall maintain an official re-
cord of all proceedings conducted under these Rules. In the absence of
o determination under subpart (b) below, all testimeny and other pro-
ceedings at any hearing shall be recorded by audiotape, Recorded testi-
mony or other proceadings need not be wanseribed unless requested for
purposes of further court review of a decision or erder in the same case.

(b) Upon the application of any Panty or upon,his or her own motion,
the Hearing Officer may awthosize ihe use of a certified court reporier,
videotape, or other appropriate means ta record the testimony and other
proceedings. Any application by a Party under this subpart shall be made
al a prekearing conference or by prehearing motion filed no later than 10
days prior1o the scheduled date of hearing. Upon the granting of any such
application, it shali be the respensibility of the Party or Parties who mads
the application 10 procure and pay fer the services of a qualified person
and any additonal equipment needed 1o record the tesimony and pro-
ceedings by the requested means. Ordinarily the graating of such applica-
tion will be conditioned on the applicant's paying for certified copies of
the transcript for the official record and For the other Panies. The faiture
of a requesting Party to comply with this regoirement shall not be cause
for delaying the hearing on the merits, but instead shall resuls in the pro-
ceedings being tape recordad in accordance with subpart (2).

{c) The Panies may, at their own expense, amange for the recording of
testimony and other proceedings through a different means other than the
one authorized by the Hearing Officer. provided thai it does not in any
way interfere with the Hearing Officer’s control and conduct of the pro-
cecdings, and further provided ihar, it shall not be regarded as an of ficial
record for any purpose absent a stipulation by all of the Parties or order
of the Hearsing Officer.

NOTE: Authosity cited: Scctiens 53, 59, 1742(b) and 17735, Labor Code. Rcfcr-
_ence: Section 1742(b), Labor Code.
- HisTORY
1. New section filed 1-15-2002; operative 1-15-2002 pursuant to Government
Code section 113434 (Register 2002, No. 3).

§17250. Burdens of Proof on Wages and Penalties.

(a) The Enforcing Agency has the burder of coming forward with evi-
dence that the Affected Contractor or Subcontractor (1) was served with
an Assessment or Notice of Wilkholding of Coatract Payments In accor-
dance with Rule 20 [Section 17220}: (2) was provided a reasonable op-
portunity to review evidence to be wilized at the hearing in accordance
with Rule 24 [Section 17224]; and (3) that such evidence provides prima
[acie support for the Assessment or Withholding of Contract Payments,

{b) If the Enforcing Agency meels its initial burden under (a), the Af-
fected Contractor or Subcontrartor bas the burden of proving that the ba-
sis for the Civil Wage and Penalty Assessment or for the Withholding of
Contract Payments is incomect.

(<) With respect to any civil penaliy established under Labor Code sec-
tion 1775, the Affected Contractor or Subcontractor shall have the bur-
den of proving that the Labor Commissioners abused his or her discretion
indetermining that a penalty was due or in determining the amount of the
penalty. :

{d) Al! burdens of proof and burdens of producing evidence shalf be
construed in 2 manaer consistent with relevant seciions of the Evidence

Code. and the quantum of proot required Lo establish the existence or
non-¢xistence of any fact shall be by a preponderance of the evidence,
unless a higher stardard is prescribed by faw.

NOTE: Authority cited: Sections $5, 59, 1742(b) and 1773.5, Labor Code. Refisr-
eRce: Sceuions 500, 502 and 550, Evidence Code; and Sections 1742(b) and 1775,
Labor

History

1. New sectior I‘led 1-153-2002; opermtive 1-15-2002 pursuam 10 Goverment
Code section 11343.3 (Register 20032, No. 3).

§17251. - Liquidatad Damages.

(2) With respect lo any liquidated damages for which an AHfecied Cons
tractor, Subcontracior, or Surety on a bond becomes lable under Labor
Code section 1742.1, the Enforcing Agency shall have a further burden
of coming forward with evidence to show the amount of wages that re-
muained unpaid as of 60 days following the service of the Assessment or
Notice of Withholding of Contract Payments. The Affecied Contracior
of Subcontractor shall have the burden of demensirating that he or she
had substantia] grounds for believing the Assessment or Notice 10 be in
error.

(b) To demonstrate “substantiat grounds for believing the Assessment
or Notice {o be in error,” the Affected Contractor or Subcontractor must
establish {1) that it had a reasonable subjective belief thai the Assessment
or Notice was in error; (2) that there is an objective basis in law and fact
for the elaimed error; and {3) thai the claimed error is one that would have
substantially reduced orehmmmed any duty to pay additional wages un-
der the Assessment or Motics,

NoTE: Authority cited: Sectians 53, 59, 1742(b} tnd 1773.5, Labor Code. Refer-
ence: Sections 1742(b), 17421 and 1773.5, Labor Cede,
HISTORY
1. New section [iled 1-15-3002; operative 1-15-2002 parsuant to Government
Code section 11343.4 (chxsu:r 3002, No. 3).

§ 17252. Qral Argument and Briefs.

{a} Pariies may submil preheqring briefs of reasonable length vnder
such conditions as the appeinted Hearing Officer shall prescribe. Partigs
shail also be permitted 1o present a closing ora! argument of reasonable
length at or following the concinsion of the hearing,

(b) There shall be no autematic right to file o post-hearing brief. How-
ever, the Hearing Officer may permit the Parties to subrnit wiitien past-
hearing briefs, under such terms as are just, The Hearing Officer shall
have discretion to determine, among other things, the length and format
of such briefs and whether they will be filed simultaneously or on a stag-
gered {opening, response, and reply) basis.

(c) In addition 10 or as an alternative to post-hearing briefs, the Hear-
ing Officer may also prepare proposed findings or alentative decision or
may designate a Pasty 10 prepare praposed findings and therealier give
the Parties a reasonable opportunity to present argaments in suppart of -
oF opposition to any proposed findings or tentative decision prior to the
issuance of a decision by the Director under Rule 60 {Section 17260} be-
low.

NOTE: Authority cited: Sections 55, 39, 1742(b) and 1773.5, Labor Code. Refer-
ence; Section 1742(b). Labor Code,

HisTORY

1. New section filed 1-15-2002; operative 1~15-2002 pursuant to Government
Code section 113434 (Register 2002, No. 3).

§17253. Conciusion of Hearing; Time for Decision.

{a) The hearing shall be deemed congluded and the matter submitted
either upon the completion of all testimony and post-hearing arguments
or upon the expiration of the last day for filing any post-hearing brief or
other authorized submission, whichever is Iater. Thereafter, the Direcior
shail have 45 days within which 1o issue a written decision affirming, mo-
difying, or dismissing the Assessment or the Withholding of Contract
Wages.

(b) For good cause, the Hearing Officer may vacate the submission
and reopen the hearing for the pirpose of receiving additional evidence
or argument, in which case the ime for the Director to issue a written de-
cision shall run from the date of resubmission.
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NoTE: Aulhom)' cited: Sections 55, 59
enee: Section 1742(b), Labor Code.
HiSTORY

1. New section fifed 1-13-2002; operative 1-15~2002 pursvinl 10 Guw.rnrm:m
- Code section £1343.3 (Regisier 2002, No. 3).

50, 1742(b) and 17735, Labor Code. Refer

“Article 6. Decision of the Director A

$17260, Decision,

{a) The appointed Hearing Officer shal! prepare a recommended deci-
sion for the Director's review and approval. The decision shail consist of
a notice of findings, findings, and an order, and shall be in writing and
include a stmementof the Tactual snd fegal basis for the decision. consis-
tent with the requirements of Labor lee seetion 1742 and Governmeni
Code seciion 11425.50.

(b} A recommended decision shall have no status or effect unless and
unitii approved by the Director and issued in accordance with subpart (c)
below.

(e} A copy of the decision shaii beserved by first ¢lass mail on ot Par-
ties in aceordance with the requirements of Code of Civil Procedure sec-
tion 1013, I a Panty bas appeared tiwrough an authorized Representative,
service shali be made on that Party at the last known address o file with
the Enforcing Agency in addition to service on the ainhorjzed Represen-
talive.

. NOTE: Awhority cited: Sections 55, 39, 1742} and 1773.5, Labor Code, Refer-
enee: Section 1013, Code of Civil Procedare; Section 1142350, Government
Code; and Section 1742{b). Labor Code.

History
1. New afticle 6 (sections 17260-17264) and sectioa filed 1-15-2002: operative

;»-13-7002 pursuanl 10 Govermnment Codc section {1343.4 (Register 2002, No,
%

§17261. Reconsideration.

(2} Upon the application of any Party or upon his or her own motion,
the Director may reconsider or modify a decision issued under Rule 60
{Section 17260 shove for the purpose of correcting any error therein.

(b) The decision must be reconsideted or modified within 15 days after
its date of jssuance pursuant 10 Rule 60(c) [Section 17260(c)). Thereaf-
ter, the decision may not be reconsidered or modified, except that a cled-
cal error may be comected at any Ume.

(¢) The modified or reconsidered decision shall be served on the Par-
ties in the same manrer as a decision issued under Rule 60 [Section
17260,

WA Pany is nod required to apply for :cconszdemunnbc[nrc secking
judicial review of adecision of the Director. An application for reconsid-
eration made by any Party shall nor exterdd the time for seeking judicial
review pursuani to Labor Code section 1742(c) unless the Dirécior issues
a modified or reconsidered decision within the 15-day time $imit pre-
scribed in subpart (b) of this section.

NOTE: Authoety cited: Sucdons 55,59, 1742(b) snd 17735, Laber Code. Refer-
ence: Seciion 1742, Labor Code.
HisTORY

1. New scction filed 1-15-2002: operative 1-15-2002 pursvant 10 Government
Code section 11343.4 (Register 2002, No. 3).

§17262. Final Decision; Time for Seeking Review,

(a) The decision of the Director fssued pursunnt te Section Rule 60
{Section 17260] above shali be the final decision of the Director from
which any Party may seek judiciat review pursuant to the provisions of
Labor Code section 1742(c) and Code of Civil Procedure section 1094.5;
provided however, thatif the Director has issued a modified decision pur-
suant to and within the 13-day limit of the Director’s reconsideration au-
thority under Section Rule 61 [Section 17261} above and Labor Code
section 1742(b), the right of review and time for seeking such review
shall extend from the date of service of the modified decision rather then
from the original decision.

() The modification of a decision (o cortect a clerical emor after ex-
piration of the 15-day time Kmit on the Director's reconsideration an-
thority shall nor extend the time for seeking judicial review.

{c) The time for seeking judicial review shall be detesmined from the
date of service of the decision of the Dirsctor under Code of Civil Proce-
dure section 1013, including any applicable extension of time provided
in that statote.

(d) Any petition seeking judicial review of a decision under these
Rules may be served (1) upon the Director by serving the Offics of the
Director ~~ Legal Unit where the appoinied Hearing Officer whe con-
ducted the hearing on the merits regularly maintains his or her office; and
(2) upon the Labor Commissioner (in cascs in which the Labor Commis-
sioner was the Enforcing Agency) by the serving the regular uifice of the
attomney who represenied the Labor Commnission mt the hearing on the
merits, The intent of this subpart is toavthorize end designate a preferred
methad for giving the Director and ibe Labor Commissioner formal no-
tice of a cour action seeking review of a decision of the Director under
these Rules: it does not precinde the use any other service method authe-
rized by law.

INOTE: Authority cited: Sections 35, 39, 1742(b) and [773.5. Reference; Sections
1013 and 1054.5, Code of Civil Pm;‘ledu;e; and Seciion 1742, Labor Code.
ISTORY

1. New section filed 1-15-2002; aperative 1-15-2002 pursuant to Government
Code scction 113434 {Repister 2002, No, 31

§17263. Praparation of Record for Review.

(4) Upon noticethat a Parly intends to seek judicial review of a deci-
sion of the Director and the payment of any required deposit, the Depart-
ment, under the direction of the appointed Hearing Officer, shall immedi-
ately prepare a hearing record consisting of all exhibiis and other papers
and a wranscript of all testimony which the Party hos designaied for the
inclusion in the record on review.

(b) The Party who has requested the record or any gart thereof shalt
bear the cost of its preparation, including but not necessarily limiled to
any court reporter ranscription fees and reasonable charges for the copy-
ing, binding, certification, and mailing of documems. Absent good
cause, no record will be released to a Party or filed with a court until ade-

-quate funds to cover the cost of preparing the record have been paid by

the requesting Party to the Depantment or 1o any third party designated
to prepare the record. However, upon notice that a Party seeking judicial
review has been granted in forma panperis status under California Rule
af Court 985, the Depanment shall bear the cost of preparing and filing
the record where necessary for a proper review of the proceedings.

{c) The pendency of any request for the Department (o prepare a hear-
ing record shall not extend the dme limits for filing a petition for review
under Labor Cede section 1742(¢) and Code of Civil Prncedure section
1094.5.

NOTE: Authority cited; Sections 53, 59, 1742(by and 1773.5, Labor Code. Refer-

ence: Section §094.5, Code of Civil Proceduse; California Rule of Court 985: See-
tion 68511.3, Government Code; and Section 1742(c), Labor Code.

. HISTORY
1. New section filed 1-15-2002; ive 1~15~2002 p

1o G nt
Code scction 113434 (Register 2002, No, 3),

§17264. Request for Participation by Director in Judicial
Review Proceeding.

Although the Director should be named as the Respondent in any ac-
tion seeking judicial review of a fina} decision, the Director ordinasily
will rely upon the Parties (o 1he hearing (as Petidoner and Real Pasty in
Interest) to litigate the comectness of the final decision in the writ pro-
ceeding and on any appeal. The Director may panticipate actively in pro-
ceedings raising issues that specifically corcem the Director’s authority
under the stapies and reguiations governing the payment of prevailing
wages on public work contracts, or the validity of related Jaws, regula-
tions, or the Dinector’s decisions as 1o public works coverage or generally
applicable prevailing wage rates. Any Party may request the Director to
file a response in the action by including a separate writlen request with
any cour! pleading being served on the Direcior in accordance with Rule
62(d) [Secrion 17262(d)}. Any such separate writien request should spec-
ify briefly what issues are raised by the petidon that exiend beyond the
{acts of the case and warrant the Director's panicipation.
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NOTE: Authority pited: Sections 55, 59, 1742(b) and 1773.5. Labor Code, Refer-
coce: Section 1094.5, Cade of Civil Procedure: and Section 1742{¢). Labor Code.
HISTORY
L. New section filed 1-15-2002; opesative 1-15-2002 pursvant to Govemment

Code section 113434 (Register 3002, No. 3). ’

“Atticle 7. Transitional Rule

§17270. Applicability of These Rules to Notices Issued
Between April 1, 2001 and June 30, 2001.

{a) These Rules shatt apply to any notice issued by the Labor Commis-
sioner or an Awarding Body with respect to the withholding or forfeiture
of contract payments for unpaid wages or penalties under the prevailing
wage Jaws in effect prios to July t, 2000; provided ihat, the party seeking
review has ol commenced a civil action with respect Lo such notice un-
der the provisions of Labar Code scetions 1733-1733 [repealed effective
July 1, 20013,

(b) An Affected Contracior or Subcontractor may appeal any such no-
tice served between April 1, 2001 and June 30, 2001 by filing a Request
for Review with the Enforcing Agency that issued the notice, in the man-
- mer ang form specified in Rule 22 [Section 17222) above. Any such Re-

quest for Review shall be in writing and shall include a statement indicat-
ing the date upon which the contractor or subcontractor was served with
- the nouce of withbolding or forfefture.

{c) This Rule shall nor exiend the Gime available to appeal the notice
under the former law. A Request for Review of a notice issued prior to
July 1. 2001 must be filed with the Enforcing Agency within ninety (90)
days alter service of the notice.

{d) A contracior or subcontractor who has soupht review of a notice
issucd priorto July 1, 2001 by filing a coun action underthe tepealed pro-
vistons of Labor Code sections 1731-1733 on orafterJuly 1, 2001, shall,
if said action would have been timely under those sections, be afTorded
the opportunity o dismiss the action withom prejudice, afier enering
into a stipulaticn that the proceeding be transferred 1o the Director lor
hearin in aceordance: with these Rules, The stipulation shall also provide
that the time for commencing 2 hearing under Rule 41 {Section 17241)
shall not begin 10 run until the case has been formally transferred 1o and
received by the Office of the Director.

{e) Any hearing request made pursuant 1o Labor Code section 1771.7
{repealed effective July 1, 20017 that has not been heard and decided by
@ Hearing Officer prior 1o July 1, 200! shall be handled in sccordance
with these Rules, :

NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code. Refer
ence: Section 1742(b), Labor Code. i
- History

1. New artiele 7 (section 17270) and scciion filed 1-15-2002; operative
;——! 5-2002 pursuant to Govemnmen: Code section |1343.4 (Register 2002, No.
) A
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Section II1

IMPLEMENTATION PLAN

Labor Compliance Officer receives construction contract awards/work schedules from the Buildings
and Grounds and the Facilities Divisions.

Labor Compliance Officer participatés in Job-Start Meeting.
Labor Compliance Officer provides site monitors with work schedules.

Site monitors, both School District employees and others, conduct interviews and return interview
sheets to Labor Compliance Officer.

Labor Compliance Officer enters information from interviews into database.
Labor Compliance Officer reviews certified payroll records.

Labor Compliance Officer notifies contractor in writing of any d1screpanc1es w1th certified payroll
records. '

If clarification/correction is not received from the contractor within two weeks, Labor Compliance
Officer will commence an investigation.

Upon completion of the investigation, a report will be sent to the Department of Industrial Relations
with recommendations for penalties to be applied to the contractor.

Labor Compliance Officer prepares and submits public works violation reports to Labor Commissioner
as required.

Labor Compliance Officer receives Monthly Employment Utilization Report from the contractor and
its subcontractors; Labor Compliance Officer maintains database of this information for year-end
report to the School District.

Labor Compliance Officer communicates on a regular basis with contractors, workers, building and
‘trade organizations, and other community entities and in-service management to. School District
personnel.

Labor Compliance Officer prepares and submits annual program reports to the School District
Superintendent, Assistant Superintendent, Director of Facilities, Board of Education, and the Director
of the Department of Industrial Relations.

Labor Compliance Officer manages all facets and is the primary contact for the School District’s Labor
Compliance Program. '

Labor Compliance Officer provides non-School Dlstnct site monitors with site visitation training and
assigns projects when applicable. . :
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SECTION 1V

OPERATION MANUAL

Site Visitations

Safety is the paramount factor for any site visit to any School District construction projects.
Do not enter any area that appears unsafe. Site monitor is expected to exercise reasonable
caution at all times.

All authorized personnel visiting any School District construction site are required to be
properly identified as a School District representative by wearing visible picture ID’s (badge),
or identifying themselves as such. Additionally, all authorized personnel are required to wear
hard hats and safety shoes.

Authorized personnel shall visit all sites on a non-interference basis and take a minimum
amount of the workers’ time for interview purposes.

Upon arrival at a site, the site monitor will check in at the site superintendent’s (contractor’s)
trailer prior to any interviewing. In the event there is not a construction trailer, you will
check in at the site’s administrative office. Identify yourself and state the purpose of the visit.
Sign in if required to do so. If the site superintendent cites some reason that denies access to
the site, promptly and politely remove yourself. Make a note of this occurrence and include
in your report to the LCO.

Check to see that the following are displayed in the contractor’s trailer:
J EOE Posters
o Prevailing Wage Determinations
o Sign-in Log
o Listing of subcontractors on site
If any of these items are not readily visible, remind the contractor that these postings

are part of the contractual requirements. On subsequent visits, make sure that these
[items are posted, or the contractor will be found to be in noncompliance.

- There will be times when the site superintendent is somewhere on the site and/or there is no

contractor present in the trailer. You should check in at the School District’s Inspector of
Record (IOR) trailer. The IOR will also be able to tell you which contractors are on the site
at that time. If all trailers are empty or locked, try to locate the site superintendent or IOR on

. the site prior to commencing interviewing.

Interviewing

1.

Once you have checked in with the site superintendent and obtain access to the site, try to
locate tradespersons working in clusters. For instance, several painters, electricians, roofers,
etc. working in one area. Approach the workers individually in a non-threatening,
professional manner. Identify yourself, indicate that you are a School District representative,
and that you need only a few seconds of their time to ask some very generic questions to
ensure that they are receiving the proper rate of pay for the type of work they are doing.



Again, do not endanger yours or any tradesperson’s safety in conducting these interviews.
Do not insist that someone on a scaffold 40 feet in the air come down for an interview. Do
not ask anyone to form a line until you can get to them; allow them to continue working until
you can get to them individually.

These interviews are random; two or three tradespersons for each subcontractor are more than
sufficient for one visit. Any persons missed are usually picked up on the next visit. If only
one tradesperson is at the site; then interview that person if possible. If you are told that the
rest of the crew will be there in an hour, do not wait, unless your total site interviewing will
take that length of time. Thirty minutes of interviewing per site is typically sufficient,
depending upon the site size and/or number of subcontractors present. Contractor
tradesperson should also be interviewed.

Using the Labor Compliarice Site Visitation Interview form, ask each person the following:
name, social security number, employer, title (trade), rate of pay, and task being performed at
the time of interview. . .

N

3. Should someone decline to speak with you, respect those wishes. If someone asks if this is
union-related, tell them no. The School District works with both open and closed shop
trades.

&

If you try to interview someone who does not speak English and you cannot communicate in
the appropriate language, try to locate a coworker who can interpret for you. If you find an
entire crew unable to speak English and no interpreter, include this in your report to the LCO.

5. If someone refuses to disclose his social security number to you, respect those wishes.
However, assure that person that all information given is kept strictly confidential.

6. If someone does not know his or her rate of pay (most tradespersons don’t know), ask for a
guesstimate. If the response is, “whatever prevailing wage is”, so indicate on the form.

- 7. If someone indicates that he is an apprentice, make sure that you ask him what period. These
can be anywhere from 1% to 10®. If he’s not sure, ask him how many years he’s been
apprenticed in the specific trade and/or to guesstimate and so indicate on the interview form.

8. ALWAYS thank them for their time.

9. Keep in mind that you are there to collect information only, do not tell them how to do their
jobs. Should you witness what you consider a potentially unsafe or unwarranted condition,
you are to contact the site inspector or job superintendent of your findings immediately and
make a note on your site visitation log of what you observed. Upon your return to the office,
report your findings to the LCO. ’

Reporting

1. All original interview forms shall be submitted to the LCO no later than the end of each
workweek,
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- SECTION V

PROCEDURES

Certified Payroll Review and Confirmation Procedures

1.

*

8.

9.

The Facilities Department and the Buildings and Grounds Department will provide the Labor
Compliance Officer with construction work schedules.

Upon receipt of certified payroll reports from general/subcontractors once .a week, compare
information from the Labor Compliance visitation log to the contractors certified payroll and the
prevailing wage schedule.

Compare name and social security number with trade classification listed.

Ensure that all necessary data elements are completed on the certified payroll report and that it has
been signed by the contactor or subcontractor. :

Ensure prevailing wage listed is correct for the classification listed using the prevailing wage schedule.

Confirm the data contained in certified payroll records by conducting On-Sité Visits, examining
paychecks or paycheck stubs, or directly conﬁnmng payments from third party recipients of employer
payments.

Labor Compliance Officer shall confirm the data contained in certified payroll records randomly for at
least one worker for at least one weekly period for each month in which a contractor or subcontractor
reports having workers employed on the public work.

Check for employment of apprentices, correct rate of pay, and proper ratio to journey workers.

Contact the contractor in writing and send by certified mail any inaccuracies in the verification of its
certified payroll. :

10. If clarification/correction is not received within two weeks form the contractor, the Labor Compliance

Officer will commence an investigation.

11. Upon completion of the investigation, a report will be sent to the Department of Industrial Relations

with recommendations for penalties to be applied to the contractor.

12. Retain all original interview forms and annotate the database as applicable.

On-Site Visit Procedures

1.

2.

w

»

Receive construction site work schedule from Labor Compliance Officer. -

Check in with site administrative office/site superintendent

Utilizing the Labor Compliance Site Visitation Interview fonn, conduct interviews with workers.
Note on your form any infracﬁons you may observe while conducting the interview.

Return interview form to the Labor Compliance Officer.

Report any infractions you observed to the Labor Compliance Officer.



EXHIBIT F
CONSTRUCTION SCHEDULE

Attached is a detailed Project Construction Schedule with duration no longer than
the Contract Time, and with specific milestones that Developer shall meet.

Facilities Lease: Downtown Educational Complex / Phase I - Increment II
1050 Second Ave., Oakland, CA 94607
OUSD and Turner Construction Company
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EXHIBIT G

SCHEDULE OF VALUES

Attached is a detailed Schedule of Values that complies with the requirements of

the Construction Provisions (Exhibit “D"”) and that has been approved by the
District.

Facilities Lease: Downtown Educational Complex / Phase I - Increment II
1050 Second Ave., Oakland, CA 94607
OUSD and Turner Construction Company

Page 33




QUSD - DOWNTOWN EDUCATIONAL COMPLEX

PRELIMINARY SCHEDULE OF VALUES

28-Mar-11 REVISED

BUYOUT PACKAGE GPC VALUE
1.0 GENERAL REQUIREMENTS 881,114
GENERAL REQUIREMENTS HOLD / OT 24,000
2.2 EARTHWORK / GRADING / PAVING 347,290
EARTHWORK / GRADING / PAVING HOLD / OT 5,000
2.4 LANDSCAPING 425,841
2.7 SITE CONCRETE . 260,945
SITE CONCRETE HOLD / OT 5,000
28 SITEUTILIMES 357,000
SITE UTILITIES HOLD /OT 9,500
3.3 CONCRETE 1,720,362
CONCRETE HOLD/OT 21,500
4.2 MASONRY 77,350
MASONRY HOLD/OT 2,500
5.1 STRUCT STEEL 2,529,800
STRUCT STEEL HOLD/OT 49,000
5.3 METAL DECK 270,000
5.5 MISC. IRON AND ORNAMENTAL IRON 1,018,000
MISC. IRON AND ORNAMENTAL IRON HOLD/ OT 35,000
6.1. ROUGH CARPENTRY 75,000
6.2 FINISH CARPENTRY 164,610
7.1 WATERPROOFING 43,900
7.5 MEMBRANE ROOFING 565,030
7.6 SHEET METAL/ FLASHING 495,950
7.9 SEALANTS 22,500
8.1 DOOR, FRAMES AND HARDWARE 399,800
DOOR, FRAMES AND HARDWARE HOLD / OT 5,000
8.3 COILING DOORS 41,842
8.9 CURTAIN WALL/GLAZING 2,809,720
CURTAIN WALL/GLAZING HOLD / OT 15,000
9.2 DRYWALL / PLASTER / INSULATION / ACOUSTIC SPRAY 4,035,481
DRYWALL / PLASTER / INSULATION/ ACOUSTIC SPRAY HOLD/ 106,500
9.3 CERAMIC TILE 71,860
CERAMIC TILE HOLD / OT 2,000
9.4 TERRAZZO 217,460
TERRAZZO HOLD/OT 7,000
9.5 ACOUSTIC TILE/WALL PANEL 384,467

ACOUSTIC TILE/WALL PANEL HOLD/OT

 ioarmer



PRELIMINARY SCHEDULE OF VALUES

OUSD - DOWNTOWN EDUCATIONAL COMPLEX

28-Mar-11 REVISED

BUYOUT PACKAGE GPC VALUE
9.6 FLOORING 500,766
FLOORING HOLD/OT 17,000
9.9 PAINTING 398,000
PAINTING HOLD/OT 15,000
10.1 TOILET PARTITIONS AND ACCESSORIES 48,340 .
11.2 BIRD BARRIER . 20,000
10.4 IDENTIFYING DEVICES 102,977
10.5 METAL LOCKERS 2,900
10.9 MISC ACCESSORIES 44471
11.1 EQUIPMENT 65,185
11.4 FOOD SERVICE EQUIPMENT 337,052
124 SHADES 42,066
14.1 ELEVATOR 256,000
15.4 PLUMBING / SOLAR THERMAL 1,368,760
PLUMBING / SOLAR THERMAL HOLD/ OT 15,000
155 FIRE PROTECTION 426,000
FIRE PROTECTION HOLD/OT 7,500
156 HVAC : 4,148,339
HVAC HOLD/OT 78,000
16.1 ELECTRICAL 3,067,524
ELECTRICAL HOLD/OT 50,000
16.2 PHOTOVOLTAIC 1,300,000
|DIRECT COSTS 29,821,202 |
SUBGUARD 342,944
cecip 1,025,581
PRECONSTRUCTION 196,000
GENERAL CONDITIONS 1,357,413
STAFF OT ALLOWANCE 90,000
BUILDERS RISK INSURANCE 114,916
BOND 329,481
FEE 1,188,483
|SuBTOTAL 34,466,019 | -
GPC CONTINGENCY 1,033,981
|ToTAL GPC 35,500,000 |
OWNER DIRECTED PROJECT CONTINGENCY 500,000
|TOTAL GPC WITH OWNER's CONTINGENCY 36,000,000 }

PAGE20f2
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TURNER CONSTRUCTION 3/15/2011

: ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST ; Page20f3
OUSD - DOWNTOWN EDUCATIONAL COMPLEX ; REVISED
GUARANTEED PROJECT COST - QUALIFICATIONS _ 15-Mar-11

1.0 GENERAL QUALIFICATIONS AND ASSUMPTIONS
- The GPC and its Clarifications and Assumptions will supersede any terms or provnsmns in any contract documents that may conflict.
- GPC includes work stipulated as Phase 1 Increment 2 only.
- The GPC is not to be construed as a “line item” guarantee. If one category exceeds the budgeted amount, and another is less than the budgeted amount, they shall off
~ set each other to the extent the total GPC is not exceeded

- GPC does not include any costs associated with additional DSA and/or City of Oakland permit requirements not shown on the plans or specifications.

- In the absence of detailed information sufficient for pricing, we include Allowances, which are subject to increase or decrease by Change Order when details are fully
developed and actual costs determined. Unless otherwise noted, Allowances include materials and equipment delivered to the site, all on-site labor costs and
applicable taxes.

- The GPC includes District Accepted VE reductions.

- The cost and responsibility of removing existing hazardous waste, toxic materials and other environmentally unsafe materials, if any, is excluded, with the exception of
the material specified in Alternate 1. The District shall provide Turner with a "Clean Letter" representing that the site has been remediated and is free of toxic materials
and any other environmentally unsafe materials.

- We have assumed that the Construction Contingency is for the exclusive use of Turner Constructlon Company and is available for, but not limited to the following:
Overruns in General Conditions Costs
Changes in Market Conditions that affect labor and/or material avaitability.
Corrective work or other errors, other than those caused by gross negligence.
Underestimated cost of unboughts items in the GPC.
Additional Tumner staff as neccesary to fulfiil the requirements of the project.
Purchasing Scope Gaps.
Schedule Recovery resulting Turner error and/or oversight.
- The Commissioning Agent will be provided by Oakland Unified School District.
- The Commissioning Plan, to be developed by the Commissioning Agent will conform to the schedule developed for the Turner bid documents.
- Utility Company fees, design, and District coordination are not included.

Se~oapw

2.2 EARTHWORK
- We have included a $24,000 allowance for the "Remaining Soil Removal" per Alternate #1.

2.8 SITE UTILITIES -

- ltis assumed that domestic water service is provide by East Bay Municipal Utility District, including tie-ins to the exnstlng water mains, piping up to the water meter
and the meter itself.

- It is assumed that fire water service is provide by East Bay Municipal Utility District, including tie-ins to the existing water mains, piping up to the backflow preventer.

- ltis assumed that any new fire hydrants will be provide and installed by East Bay Municipal Utility District

- ltis assumed that the upsizing of any water mains is by East Bay Municipal Utility District

3.3 CONCRETE ‘
- Fill on deck will be poured to a constant thickness as we have no responsibility for steel design, deflection and camber.
- Topping Slab to receive broom finish.

- 6.5 MISC. IRON AND ORNAMENTAL IRON
- Metal Signage banners at Bldg B are not included (no detail).

. - i



ATTACHMENT 2 - DETAILS OF GUARANTEED PROJECT COST

OUSD - DOWNTOWN EDUCATIONAL COMPLEX
GUARANTEED PROJECT COST - QUALIFICATIONS

TURNER CONSTRUCTION 3/15/2011

Page 30of 3

REVISED
© 15-Mar-11

7.5

7.6

8.9

9.2

9.9

9.4

1041
10.4

10.9

14.1

15.4

16.1

MEMBRANE ROOFING
- Detail 15 A1-62.61 - not used. Mechanical curbs shall be concrete or preformed curbs.

SHEET METAL/ FLASHING :
- Seismic expansion joint at Kalwall / adjacent wall needs to be detailed.
- PV detail at Standing Seam Roof is per electrical drawings.

CURTAIN WALL/GLAZING
- We include perfomance mack up testing program on curtainwall - see VE suggestions.
- Detail for curtainwall above at A1-41.1 grid d-4 - Detail requires clarification.

DRYWALL AND PLASTER .

- Wall type 24 - Alternate for tile is not included.

PAINTING '

- High Perf Coating is not included on exterior exposed structural steel.
TERRAZ2ZO ' _

- Terrazzo fill at expansion joint covers are excluded. Colored grout is included.
TOILET PARTITIONS AND ACCESSORIES

IDENTIFYING DEVICES

- An allowance for the Educational display of $50,000 is included. -

MISC ACCESSORIES
- One projection screen included.

ELEVATOR
- No bidders provided per spec. Mitsubishi is close to Spec and Local and low.

PLUMBING ’
- . Anallowance of $50,000 for the Cistern is included in GPC as the design is incomplete.

ELECTRICAL

- PV System may not work as designed. Price includes alternate inverter design with Sunpower 315W panels.

- Production AV and Production Lighting are raceway systems and power only.
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