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in this provision Operator shall no longer be obligated to provide the Output Guarantee set forth in the
Solar Agreement and said guarantee shall be immediately terminated and be of no further force and
effect. If the District disputes the validity of the termination for cause, the District may seek resolution
of said dispute pursuant to the dispute resolution procedures established in the Solar Agreement. If a
determination is made that the termination was invalid, the Output Guarantee shall be reinstated and
shall be retroactive to the date of termination.

6.3. ith Cause by District. District may terminate this O&M Agreement upon giving of written notice of
intention to terminate for cause. Cause shall include:

6.3.1. Upon thirty (30) days of District’s notice material violation of this O&M Agreement by the
Operator; or

6.3.2.  Upon thirty (30) days of District’s notice of any act by Operator exposing the District to liability to
others for personal injury or property damage; or

6.3.3.  Upon District’s notice to Operator if Operator is adjudged a bankrupt, Operator makes a general
assignment for the benefit of creditors or a receiver is appointed on account of Operator's
insolvency.

Written notice by District shall contain the reasons for such intention to terminate for cause. Operator
shall have twenty (20) calendar days after that notice to cure District’s reasons for such intention to
terminate for cause, to the reasonable satisfaction of District, which shall not be unreasonably withheld.
In the event of this termination with cause, the District may secure the required services from another
operator. If the expense, fees, and/or costs to the District exceeds the cost of providing the services
pursuant to this O&M Agreement, the Operator shall immediately pay the excess expense, fees, and/or
costs to the District upon the receipt of the District’s notice of these expense, fees, and/or costs,
provided that the aggregate amount of those expenses, fees and costs shall not exceed one hundred
fifty percent (150%) of the total not-to-exceed compensation amount indicated herein. The foregoing
provisions are in addition to and not a limitation of any other rights or remedies available to District. If
District terminates this O&M Agreement with cause as permitted in this provision, Operator shall remain
obligated to provide the Output Guarantee set forth in the Solar Agreement. If the Operator disputes
the validity of the termination for cause, the Operator may seek resolution of said dispute pursuant to
the dispute resolution procedures established in the Solar Agreement. If a determination is made that
the termination was invalid, then, at the District’s discretion, (1) the termination shall be deemed to be a
termination without cause by the District pursuant to the provisions herein above or (2) this O&M
Agreement shall be reinstated.

7. I mnification. To the furthest extent permitted by California law, Operator shall defend, indemnify, and
hold free and harmless the District, its agents, representatives, officers, consultants, employees, trustees, and
volunteers {“the indemnified parties”) from any and all claims, demands, causes of action, costs, expenses,
liability, loss, damage or injury of any kind, in law or equity (“Claim”), to property or persons, including
personal injury and/or death, to the extent that any of the above arise out of, pertain to, or relate to the
negligence, recklessness, errors or omissions, or willful misconduct of Operator, its officials, officers,
employees, subcontractors, consultants, or agents directly or indirectly arising out of, connected with, or
resulting from the performance of the Services, the Project, or this O& M Agreement, including without
limitation the payment of all consequential damages. The District shall have the right to accept or reject any
legal representation that Operator proposes to defend the indemnified parties.

8. Insurance.

8.1.  The Operator shall procure and maintain at all times it performs any portion of the Services the
following insurance with minimum limits equal to the amount indicated below.
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WORKERS’ €

Labor Code Section 3700 in relevant part provides:

Every employer except the State shall secure the payment of compensation in one or more of the following

ways:
= By being insured against liability to pay compensation by one or more insurers duly authorized to
write compensation insurance in this State.
. By securing from the Director of Industrial Relations a certificate of consent to self-insure, which

may be given upon furnishing proof satisfactory to the Director of Industrial Relations of ability to
self-insure and to pay any compensation that may become due to its employees.

| am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured against
liability for workers’ compensation or to undertake self-insurance in accordance with the provisions of that code,
and | will comply with such provisions before commencing the performance of the Work of this O&M Agreement.
Date:

Name of Operator or Company:

Signature:

Print Name and Title:

(In accordance with Article 5 — commencing at Section 1860, Chapter 1, part 7, Division 2 of the Labor Code, the

above certificate must be signed and filed with the District prior to performing any Work under this O&M
Agreement.)
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Exhibit “H” to Agreement For Design And Construction

This Agreement for Qutput Guarantee and Parameters and Energy OQutput Data for School Sites (“PeGu
Agreement”) dated [___ 1 (“Effective Date”), is entered into by and between SunPower Corporation,
Systems, a Delaware corporation (“SunPower”), and Oakland Unified School District, a California school district
(“District” or “Customer”). Inthis Agreement, SunPower and Customer are referred to individually as a “Party”
and collectively as the “Parties.”

Recitals

WHEREAS, the Parties entered into an Agreement For Design And Construction dated September 12, 2012, (“Solar
Agreement”) wherein SunPower, as a designer/builder, agreed to design and construct solar generating systems
and appurtenant facilities (“Generating Facility(ies)” or “System(s)”) at multiple District sites {“Sites”), as set forth
in Exhibit A: System Sizes, Expected Energy, and Avoided Energy Price; and

WHEREAS, the Parties desire to enter into an agreement pursuant to which SunPower will guarantee annual
energy generation by the System;

NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, the receipt and adequacy of which is hereby
acknowledged, the Parties agree as follows:

1. Defined Terms.

1.1. Actual Generation means, for each Guarantee Year during the Term, the System’s alternating current or
“AC” electricity production in kilowatt-hours (“kWh”) as measured pursuant to the provisions and
formulas herein under “Guaranteed Payment.”

1.2. Avoided Energy Price per kWh means the amount that the Customer will be paid for each Kilowatt-hour
as set out in Exhibit A: System Sizes, Expected Energy, and Avoided Energy Price.

1.3. Customer Responsibilities shall have the meaning set forth herein.

1.4. Data Acquisition System or DAS means SunPower’s system that displays historical meteorological and
production data over an Internet connection and consists of hardware located on-site and software
housed on SunPower’s DAS server. The DAS measures and logs, at a minimum, the following parameters
on a 15-minute average basis at the Sites: actual AC electricity production of the System (in kWh) and
solar irradiance (in W/m?).

1.5. Expected Energy means, for the System in a specified Guarantee Year, the kilowatt-hours set forth in
Exhibit A: System Sizes, Expected Energy, and Avoided Energy Price.

1.6. Force Majeure means the same as that term is defined in the Solar Agreement, plus the following:

1.6.1. Impingements on solar access by structures or activities on neighboring sites or by facilities causing
any material reduction to System energy generation or impedance to a Party’s Site access that are
beyond the control of either Party;

1.6.2. Externally caused outages causing any disruption to System energy generation or impedance to a
Party’s Site access, including:

1.6.2.1. Network Disturbance Hours: hours during which a fluctuation in the Utility network
parameters {e.g., a frequency or voltage variation) disconnected the inverters or Generating
Facilities from the utility network and prevented energy from being evacuated from the
facility.

1.6.2.2. Network Outage Hours: hours during which a failure in the distribution network prevented
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energy from being evacuated from the Generating Facilities.

1.6.2.3. Owner Caused Hours: hours during which the Generating Facilities are off-line due to District
-required outages.

1.6.2.4. Major Maintenance Hours: hours during which the Generating Facilities are off-line due to
District-requested major maintenance work that falls outside of the scope of the services
required within the O&M Agreement, and the warranties required herein.

1.6.3. Unless an inverter failure is due to a Force Majeure event, the Parties agree that as long as the
O&M Agreement is in full force and effect, a failure of inverter(s) does not constitute a Force
Majeure event and does not excuse SunPower’s obligation to provide the required Expected Energy
to the District, assuming the District is not in breach of the O&M Agreement, the terms of the
Output Guarantee, or has failed to pay for required repairs to the applicable inverter(s).

1.7 aar Level means ninety-five percent (95%) of the Expected Energy for a Guarantee Year for each
specified System.

1.8 ant means each successive 12-month period during the Term commencing on the first day of
the Term.

1.9. Kilowatt-hour or kWh means electrical energy expressed in kilowatt-hours and recorded from the kWh
interval records of the Revenue Meter.

1.10.Operation: Maintenan Agre ent (or “O&M” Agreement) means that certain Operations &
Maintenance Agreement of even date herewith SunPower and Customer.

1.11  'Sim means the software program utilized by SunPower to predict the amount of energy a Generating
Facility will produce in an average year which currently has the following characteristics: (1) based on
PVFORM, the photovoltaic simulation software produced by Sandia National Laboratories and the US
Department of Energy, (2) all photovoltaic characteristics are modeled, (3} all ancillary array losses are
taken into account and (4) PVSim simulations use either measured data or typical meteorological year
files from Meteonorm and NREL.

1.12. Revenue Meter means the principal meter of a given System from which energy output is read and
documented.

1.13.SE  AY or Simulated Energy in a Measured Meteorological Year, means, with respect to any Guarantee
Year, Year 1 AC Energy output of the System simulated by  /Sim using measured average hourly
irradiance, wind speed, and air temperature as recorded by the Data Acquisition System, holding all
other inputs equal to those used in calculating SETMY.

1.14. Y or Simulated Energy for a Typical Meteorological Year, means the Year 1 AC Energy output of the
System simulated by PVSim using average hourly irradiance, wind speed, and air temperature data
contained within the Weather File.

1.15.Site means the real estate where the System and any support structure are located including any building
and building roof that touch or support the System.

1.16.Sola eer it means the Agreement for Design and Construction between SunPower and Customer.

1.17.Systi 1eans Customer’s photovoltaic system located at the Site and purchased from SunPower as
more particularly identified in the Solar Agreement.

1.18.Subcontractor means, any person or firm who contracts with SunPower or with any contractor of any
tier operating under a contract with SunPower to provide or furnish any supplies, materials, equipment,
or services of any kind, whether design, construction, service, or otherwise, for the System.

1.19.Term: The Output Guarantee Start Date for each System is the day the CSl incentive payment accrual
begins and will remain in effect for twenty-five [25] years from that date. If a system is not eligible for a
CSlincentive, the Output Guarantee Start Date is the date of the Permission to Operate letter from PG&E
for the specific Site. The termination provisions in the Operations & Maintenance Agreement shall alter
the enforceability of the Output Guarantee, as indicated in those termination provisions.
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notwithstanding, SunPower will not owe any Guarantee Payment.

4, ement. The process for measuring a System’s Actual Generation for each
(Guarantee Year shail be:

4.1. Initial Out, ata Collection. During the Term, SunPower will collect energy output data using its Data
Acquisition System. For each System’s Guarantee Year, SunPower will sum the daily kWh output
provided by the DAS to calculate the Actual Generation for such Guarantee Year.

42.Equi 3 1 -ation and Replacement. SunPower may request to have the meteorological equipment
independently calibrated or replaced at its own expense every eighteen to thirty months. SunPower
shall by written notice to Customer, suggest possible calibration dates and times no less than 30 days
prior from which Customer shall notify SunPower of an acceptable date and time for that calibration.
SunPower shall provide the Customer written proof of calibration or replacement.

4.3. Contin  cy for  AS i :nt Failure. In the event of hardware, communication, or other failure
affecting the DAS, SunPower will make diligent efforts to resolve the failure in a timely manner. In the
event that data is lost, Actual Generation shall be adjusted to compensate for such lost data, which shall
be SunPower’s sole liability, and Customer’s exclusive remedy, for any Guaranteed Output arising from
any equipment failure or lost data relating to the DAS:

4.3.1. In lieu of lost meteorological data, SunPower will utilize such data obtained from a nearby
meteorological station that SunPower monitors and selects for such purpose.

4.3.2. In lieu of lost electricity data, SunPower will utilize the cumulative data from System meter readings
to calculate the electricity generated during the missing interval. In the event that data from the
System meter is inaccurate or missing, SunPower will simulate electricity production during the
missing interval utilizing measured meteorological data and PVSim. The simulated electricity
production during the missing interval will be added to the Actual Generation for the subject
Guarantee Year.

5. 7oeeee tee. SunPower guarantees to Customer that the Actual Generation of a System during any Guarantee
Year, subject to the limitations, terms and conditions stated in the Solar Agreement, into which this PeGu
Agreement is incorporated, shall be not less than the product of the Guaranteed Level and the Expected
Energy, as adjusted for measured meteoroliogical conditions as indicated herein.

6. Customer Respon """~ Throughout the Term, and as conditions to the obligations of SunPower
hereunder, Customer snal:

6.1. maintain the O&M Agreement with SunPower for the System and allow access, maintenance and repairs
as indicated in that O&M Agreement;

6.2. not be in material breach of any Customer obligations under the Solar Agreement;

6.3. insure there are District representative(s) to receive SunPower’s requests and inquiries and have the
capability to respond in a timely fashion, and

6.4. not modify, alter, damage, service, shade, or repair, without SunPower’s prior written approval, any part
of the System, the supporting structure for the System (including building roof, if applicable), or the
associated wiring.

7. % b:l:A!-‘

7.1. Customer shall make annual upfront Performance Guarantee Cost payments to SunPower in accordance
with Table D-2 of Exhibit “D” to the Solar Agreement and as set forth in Exhibit B: Annual Performance
Guar ze Prici Basedon 2.75% Escalator in Years 2 Thro 1 25. In the event SunPower does not
receive an annua! upfront Performance Guarantee Costs payment, SunPower shall provide Customer
written notice to schedule a meeting to verify Customer’s financial hardship (“Financial Hardship
Meeting”).

7.2. Customer and SunPower shall attend a Financial Hardship Meeting at @ mutually agreeable time no
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Enactment Numt WESTLAKE MIDDLE SCHOOL
Eni Date:
By:

NOTICE TO PROCEED AND PROJECT ADDENDUM NO. 19
AGREEMENT FOR DESIGN AND CONSTRUCTION
WESTLAKE MIDDLE SCHOOL

This Notice to Proceed and Project Addendum to Agreement for Design and Construction (“Addendum”) is made
as of November 7, 2013 and forms a part of the Agreement for Design and Construction between Oakland Unified
School District, a California public school district (“District”) and SunPower Corporation, Systems
(“Designer/Builder”) (collectively “Parties”) which is dated September 13, 2012 (“Agreement”).

1. In conjunction with Addendum No. 4 to the Agreement which approved a revised Contract Price and other
pricing authorizations, the Parties agree that the Designer/Builder is authorized to perform the work in this
Addendum.

2. Notice to Proceed. Designer/Builder is directed to proceed with its performance of the Services pursuant to
the Agreement, and as more specifically indicated herein.

3. Addendum to Agreement. The Agreement is modified as follows:
Agreement. Section 1 of the Agreement is modified to include the following;

For the amounts indicated in the Agreement and herein, the Designer/Builder shall perform the following
services:

The engineering, design, procurement, construction management, installation, construction,
training, monitoring, verification, maintenance, operation, and repair, of PV systems required in
the Agreement after DSA approval, including roofing upgrades/replacements and electrical
equipment upgrades, plus O&M and Performance Guarantee services, for the following sites, as
indicated in the Agreement:

| West=va vy | izuse v want | i/0,528 |

e A data acquisition system with monitoring capability with password-protected internet access
via SunPowerMonito~ ~~

All as further described in the Agreement and Exhibits, all Previous Addenda, and this Addendum
(“Project”).

Exhibit “C” (SCHEDULE): The Parties agree that the Contract Time and the schedule to perform the Work for
the site that is the subject of this Notice to Proceed, shall be as indicated in the attached ATTACHPM*~*'™ “*”
fnacctinit SCHEDULE), adjust-~ “-r an NTP issued as of the date of this Addendum. All references to
“supbstantial Completion” or “Substantially Complete” shall mean Completion pursuant to the Agreement.

Exhibit “D” (CONTRACT PRIC™ ~~"AKDOWN AND PAYM ™"~ ~="*~" ULE): Of the site-specific charges indicated
in Addendum No. 4 for the site that is the subject of this Addendum, a portion of that work has already been
performed pursuant to Previous Addenda. The capital charges for the remaining work to be performed
pursuant to this current Addendum are as follows:
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WESTLAKE MIDDLE SCHOOL

Exhibit “G” (LIST OF PLANS AND SPECIFICATI™"*~ ~~~_SCHOOL SITES): Attached hereto is the current list of
Plans, Specifications and Drawings for the Schoot site(s) of this Addendum.

»  Westlake - 11092_1_ISSUE-FOR-DSA_5-3-13.pdf

This Addendum modifies the Agreement. By signing where indicated below, each party acknowledges and accepts
the modifications as indicated in this Addendum. Ali other terms and conditions of the Agreement and all previous

approved Addenda shall remain in full force and effect.
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MADISON MIDDLE :HOOL (MADISON PARK UPPER CAMPUS)

Exhibit “G” (LIST OF PLANS AND SPECIFICATIONS FOR SCHOOL SITES): Attached hereto is the current list of

Plans, Specifications and Drawings for the School Site(s) of this Addendum.
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