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Approval by the Board of Education of an Independent Consultant Agreement
with Ninyo & Moore for Geotechnical Services on behalf of the District at
Arroyo Viejo CDC Renovation project, in an amount not-to exceed $46,840.00.
The term of this Agreement shall commence on March 28, 2012 and shall
conclude no later than December 31, 2013.

Special inspections are required by the Division of State Architect.

100.00%

Among the key purposes of the District’s Facilities Master Plan is to provide an
academic environment for the Oakland community that will give every student,
educator, and community member using our facilities the best possible
opportunity for learning.

Through implementation of the Facilities Master Plan, the District intends to
improve the District’s facilities in terms of structural integrity, safety,
reliability of operating (mechanical) systems, access to modern resources,
number and type of appropriate laboratories and specialized instruction rooms,
opportunities for physical education, and attractiveness, such that the Oakland
Public Schools are second to none. Operation of the District schools under the
planned approach is intended to ensure safety, cleanliness, and orderliness for
all individuals participating in the learning process.






Agreement.

8. Stand: 1 of Care. Consultant's services will be performed, findings obtained, reports and
recommendations prepared in accordance with generally and currently accepted principles
and practices of his/her profession for services to California school districts.

9. Originality of Services. Consultant agrees that all technologies, formulae, procedures,
processes, methods, writings, ideas, dialogue, compositions, recordings, teleplays and video
productions prepared for, written for, or submitted to the District and/or used in connection
with this Agreement, shall be wholly original to Consultant and shall not be copied in whole
or in part from any other source, except that submitted to Consultant by District as a basis for
such services.

10. Cc » ght/Tra atent. Consu nt understands and agrees that all matters produced
under this Agreement shall become the property of District and cannot be used without
District's express written permission. District shall have all right, title and interest in said
matters, including the right to secure and maintain the copyright, trademark and/or patent of
said matter in the name of the District. Consultant consents to use of Consultant's name in
conjunction with the sale, use, performance and distribution of the matters, for any purpose
and in any medium.

11. Audit. Consultant shall establish and maintain books, records, and systems of account, in
accordance with generally accepted accounting principles, reflecting all business operations
of Consultant transacted under this Agreement. Consultant shall retain these books, records,
and systems of account during the Term of this Agreement and for three (3) years thereafter.
Consultant shall permit the District, its agent, other representatives, or an independent auditor
to audit, examine, and make excerpts, copies, and transcripts from all books and records, and
to make audit(s) of all billing statements, invoices, records, and other data related to the
Services covered by this Agreement. Audit(s) may be performed at any time, provided that
the District shall give reasonable prior notice to Consultant and shall conduct audit(s) during
Consultant’s normal business hours, unless Consultant otherwise consents.

12. Ter nation.

12.1. i t Cau by District. District may, at any time, with or without reason,
terminate this Agreement and compensate Consultant only for services satisfactorily
rendered to the date of termination. Written notice by District shall be sufficient to
stop further performance of services by Consultant. Notice shall be deemed given
when received by the Consultant or no later than three days after the day of mailing,
whichever is sooner. In the event that istrict terminates this Agreement pursuant to
this section, District shall compensate Consultant for work completed to date as a pro-
rata amount of the full fees, costs, and expenses.

12.2.  ’ithout ‘ause by Cc su .nt. Consultant may, upon thirty (30) days notice, wi or
without reason, terminate this Agreement. Upon this termination, District shall only
be obligated to compensate Consultant for services satisfactorily rendered to the date
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of termination. Written notice by Consultant shall be sufficient to stop further
performance of services to District. Consultant acknowledges that this thirty (30) day
notice period is acceptable so that the District can attempt to procure the Services from
another source.

12.3. With Cause yDi . District may terminate this Agreement upon giving of
written notice of intention to terminate for cause. Cause shall include:

12.3.1. material violation of this Agreement by the Consultant; or

12.3.2. any act by Consultant exposing the District to liability to others for personal
injury or property damage; or

12.3.3. Consultant is adjudged a bankrupt, Consultant makes a general assignment for
the benefit of creditors or a receiver is appointed on account of Consultant's
insolvency.

Written notice by District shall contain the reasons for such intention to terminate and
unless within three (3) calendar days after that notice the condition or violation shall
cease, or satisfactory arrangements for the correction thereof be made, this Agreement
shall upon the expiration of the three (3) calendar days cease and terminate. In the
event of this termination, the District may secure the required services from another
Consultant. If the expense, fees, and costs to the District exceeds the cost of providing
the service pursuant to this Agreement, the Consultant shall immediately pay the
excess expense, fees, and/or costs to the District upon the receipt of the District’s
notice of these expense, fees, and/or costs. The foregoing provisions are in addition to
and not a limitation of any other rights or remedies available to District.

12.4 Upon termination, Consultant shall provide the District with all documents produced
maintained or collected by Consultant pursuant to this Agreement, whether or not such
documents are final or draft documents.

13.Inde ification: CONSULTANT agrees to hold harmless, indemnify, and defend OUSD
and its officers, agents, and employees from:

13.1. any and all claims or losses accruing or resulting from injury, damage, or death of any
person, firm, or corporation in connection with the performance of this Agreement.
CONSULTANT also agrees to hold harmless, indemnify, and defend OUSD and its
elective board, officers, agents, and employees from any and all claims or losses
incurred by any supplier, Consultant, or subConsultant furnishing work, services, or
materials to CONSU TANT in connection with the performance of this Agreement.
This provision survives termination of this Agreement ;

13.2. CONSULTANT shall indemnify, defend, and hold District, its directors, officers,
agents, employees and representatives harmless from and against all claims, demands
and judgments of any description arising out of or alleged to have arisen out of
performance or nonperfi nance of the services under this Agreement to the extent
that such claims, demands and judgments are the result of any error, omission or
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negligent act of CONSULTANT or any person employed or agent engaged by
CONSULTANT.

13.3. CONSULTANT shall place in its sub contracting / sub-consulting agreements and
cause its sub-Consultants / sub-CONSULTANTS to agree to indemnities, defense and
insurance obligations in the exact form and substance of those contained herein, each
naming the District as an additional beneficiary or insured.

14. surance.

14.1. The Consultant shall procure and maintain at all times it performs any portion of the
Services the following insurance:

14.1.1. ‘eneral Liability. Two Million Dollars ($2,000,000) combined single limit per
occurrence for bodily injury, personal injury and property damage in the form of
Comprehensive General Liability and Contractual Liability. If Commercial General
Liability or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to each project/location or the general
aggregate limit shall be twice the required occurrence limit.

14.1.2. Automol ¢ iability 1isurance. Automobile Liability Insurance, Occurrence
Form, that shall protect the Consultant the District from all claims of bodily injury,
property damage, personal injury, death, and medical payments arising performing
any portion of the Services by Consultant.

14.1.3. Workers’ Coi rensation and I | )yers’ Lial ity 1surance. Forall of the
Consultant’s employees who are subject to this Agreement and to the extent
required by the applicable state or federal law, Consultant shall keep in full force
and effect, a Workers' Compensation policy. That policy shall provide employers'
liability coverage with minimum liability coverage of One Million Dollars
($1,000,000) per accident for bodily injury or disease. Consultant shall provide an
endorsement that the insurer waives the right of subrogation against the District and
its respective elected officials, officers, employees, agents, representatives,
consultants, trustees, and volunteers.

14.1.4. Other Insurance rovisio : The general liability and automobile liability
policies are to contain, or be endorsed to contain, the following provisions:

a. The District, its representatives, consultants, trustees, officers,
officials, employees, agents, and volunteers (“Additional Insureds™) are to be
covered as additional insureds as respects liability arising out of activities
performed by or on behalf of the Consultant; instruments of Service and
completed operations of the Consultant; premises owned, occupied or used by the
Consultant; or automobiles owned, leased, hired or borrowed by the Consultant.
The coverage shall contain no special limitations on the scope of protection
afforded to the Additional Insureds.

b. For any claims related to the projects, the Consultant’s insurance
coverage shall be primary insurance as respects the Additional Insureds. Any
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15.

16.

17.

18.

19.

insurance or self-insurance maintained by the Additional 1sureds shall be in
excess of the Consultant’s insurance and shall not contribute with it.

c. Any failure to comply with reporting or other provisions of the
policies including breaches of warranties shall not affect coverage provided to the
Additional Insureds.

d. The Consultant’s insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to the limits of
the insurer's liability.

e. Each insurance policy required by this clause shall be endorsed to
state that coverage shall not be suspended, voided, canceled by either party,
reduced in coverage or in limits except after thirty (30) days prior written notice
by certified mail, return receipt requested, has been given to the District.

f. Consultant shall furnish the District with Certificates of insurance
showing maintenance of the required insurance coverage and original
endorsements affecting general liability and automobile liability coverage. The
endorsements are to be signed by a person authorized by that insurer to bind
coverage on its behalf. All endorsements are to be received and approved by the
District before Work commence.

Assignment. The obligations of the Consultant pursuant to this Agreement shall not be
assigned by the Consultant.

Compliance with : 5. Consultant shall observe and comply with all rules and regulations
of the governing board of the District and all federal, state, and local laws, ordinances and
regulations. Consultant shall give all notices required by any law, ordinance, rule and
regulation bearing on conduct of the Work as indicated or specified. If Consultant observes
that any of the Work required by this Contract is at variance with any such laws, ordinance,
rules or regulations, Con tant shall notify the District, in writing, and, at the sole option of
the District, any necessary changes to the scope of the Work shall be made and this Contract
shall be appropriately amended in writing, or this Contract shall be terminated effective upon
Consultant’s receipt of a written termination notice from the District. If Consultant performs
any work that is in violation of any laws, ordinances, rules or regulations, without first
notifying the District of the violation, Consultant shall bear all costs arising therefrom.

Permits censes. Consultant an all Consultant's employees or agents shall secure and
maintain in force such permits and licenses as are required by law in connection with the
furnishing of services pursuant to this agreement.

$ ety 1d ccurity: Consultant is responsible for maintaining safety in the performance of
this Agreement. Consultant shall be responsible to ascertain from the District the rules and
regulations pertaining to safety, security, and driving on school grounds, particularly when
children are present.

Anti  cr ination. It is the policy of the District that in connection with all work
performed under contracts there 3 no discrimination against any employee engaged in the
work because of race, color, ancestry, national origin, religious cree  physical disability,
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20.

21.

22.

23.

24.

medical condition, marital status, sexual orientation, gender, or age and therefore the
Consultant agrees to comply with applicable Federal and California laws including, but not
limited to the California Fair Employment and Housing Act beginning with Government
Code Section 12900 and Labor Code Section 1735.

Fingerprinting of n )yees. It is not contemplated at the time of execution of this
Agreement that Consultant or its employees will have contact with students during the
provision of services under this Agreement. If, at a future time, Consultant will have contact
with any pupils, Consultant shall comply with the provisions of Education Code section
45125.1 regarding the submission of employee fingerprints to the California Department of
Justice and the completion of criminal background investigations of its employees. The
Consultant shall not permit any employee to have any contact with District pupils until such
time as the Consultant has verified in writing to the governing board of the District that the
employee has not been convicted of a felony, as defined in Education Code section 45122.1.
The Consultant’s responsibility shall extend to all employees, subConsultants, agents, and
employees or agents of subConsultants regardless of whether those individuals are paid or
unpaid, concurrently employed by the District, or acting as independent Consultants of the
Consultant. Verification of compliance with this section and the Criminal Background
Investigation Certification that may be required with this Agreement, shall be provided in
writing to the District prior to each individual’s commencement of employment or
performing any portion of the Services and prior to permitting contact with any student.

District’s valuation « Consultant and Consultant’s | ‘yees and/or
SubConsultants. The District may evaluate the Consultant in any manner which is
permissible under the law. The District’s evaluation may include, without limitation:

21.1. Requesting that District employee(s) evaluate the Consultant and the Consultant’s
employees and subConsultants and each of their performance.

21.2. Announced and unannounced observance of Consultant, Consultant’s employee(s),
and/or subConsultant(s).

Limitatic « istrict Liabil . Other than as provided in this Agreement, District’s
financial obligations under this Agreement shall be limited to the payment of the
compensation provided in this Agreement. Notwithstanding any other provision of this
Agreement, in no event, shall District be liable, regardless of whether any claim is based on
contract or tort, for any special, consequential, indirect or incidental damages, including, but
not limited to, lost profits or revenue, arising out of or in connection with this Agreement for
the services performed in connection with this Agreement.

Confidentiality. The Consultant and all Consultant’s agents, personnel, employee(s), and/or
subConsultant(s) shall maintain the confidentiality of all information received in the course
of performing the Services. This requirement to maintain confidentiality shall extend beyond
the termination of this Agreement.

Notice. Any notice required or permitted to be given under this Agreement shall be deemed
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26.

27.

28.

to have been given, served, and received if given in writing and either personally delivered or
deposited in the United States mail, registered or certified mail, postage prepaid, return
receipt required, or sent by overnight delivery service, or facsimile transmission, addressed
as follows:

Dist-~t Con: tant

Timothy E. White Ruchil Shah

Assistant Superintendent Ninyo & Moore

Facilities, Planning and Management 1956 Webster Street, Suite 400
955 High Street Oakland, CA 94612

Oakland, CA 94601
510-535-7079

Any notice personally given or sent by facsimile transmission shall be effective upon receipt.
Any notice sent by overnight delivery service shall be effective the business day next
following delivery thereof to the overnight delivery service. Any notice given by mail shall
be effective three (3) days after deposit in the United States mail.

.C: fo iaLaw. This Agreement shall be governed by and the rights, duties and obligations

of the Parties shall be determined and enforced in accordance with the laws of the State of
California. The Parties further agree that any action or proceeding brought to enforce the
terms and conditions of this Agreement shall be maintained in Alameda County, California.

W: ar. The waiver by cither party of any breach of any term, covenant, or condition herein
contained shall not be deemed to be a waiver of such term, covenant, condition, or any
subsequent breach of the same or any other term, covenant, or condition herein contained.

Sever:  ty. Ifany term, condition or provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions will
nevertheless continue in full force and effect, and shall not be affected, impaired or
invalidate in any way.

col oration of citals an Exhil s. The Recitals and each exhibit attached hereto are
hereby incorporated herein by reference.
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Attachment A
Sce e« Services

The scope of the project is to provide special inspections, geotechnical observation and materials
testing for the Arroyo Viejo CDC Renovation project.
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Gearechnical and Environmental Sciences Consultants

February 27, 2012
Proposal No. P-81945

Mr. Eric Scheuermann, Project Manager
Oakland Unified School District

955 High Street

Oakland, California 94601

Subject: Proposal for Geotechnical Observation,
Materials Testing and Special Inspection Services
Arroyo Viejo Child Development Center Renovation
1895 78" Avenue, Oakland, California
OUSD Project No.: 07024; DSA Application No.:01-111438; File No.:1-29

Dear Mr. Scheuermann:

In accordance with your request, Ninyo & Moore is pleased to provide this proposal to perform
Geotechnical Observation, Materials Testing & Special Inspection Services for the Arroyo Viejo
Child Development Center Renovation project loc ed at 1895 78" Avenue in Oakland,
California. This prc  osal provides cost estimate and scope of services based on our review of
the DSA approved project plans and specifications, DSA-103 form, the Specifications, California

Building Code, Title 24, and on our experience performing services on similar projects.

PROJECT UNDERST/ ING

From review of the available project documents, we understand that Arroyo Viejo CDC
Renovation project consists of demolishing existing 194 square feet office area and adding
748 square feet of new classroom area in the single storey wood frame building. The building
will have slab-on-grade sections, drilled piers, grade beams, structural steel and wood framing;
plywood sheathing and glu lam beams, tube steel framing for canopy and masonry trash

enclosure.

SCOPE OF MATERIAL TESTING A JSI CI/ INSI CTION SERVICES
Specific to this contract, Ninyo & Moore is capable and experienced in providing the needed
testing and inspection services. Based on our review of the project documents we will provide

the following scope of services.

1956 Webster Street, Suite 400 = Oakland, California 94612 = Phone (510} 633-5640 = Fax (510} 633-5646
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1895 78™ Avenue February 27, 2012
Oakland, California Proposal No. P-81945

SCOPES OF FIELD SERVICES INCLUDE:

e Geotechnical Services include:

e]

Review existing geotechnical report and provide recommendation to satisfy the Geo-
technical Engineer-of-Record.

Geotechnical field services to evaluate suitability of the exposed subgrade and below the
slab on grade prior to placement of fill, aggregate base, or asphalt concrete pavement,
and to provide supplemental geotechnical recommendations, on an as-needed basis.

Geotechnical observation of the installation of drilled piers.

Field technician services for earthwork observation, documentation, sampling, and in-
place density testing during subgrade preparation, aggregate base placement, and Hot
Mix Asphalt (HMA) placement.

Laboratory testing of construction materials sampled in the field, including soils, aggre-
gates and HMA. Our anticipated tests include modified Proctor density and optimum
moisture content, R-value test, sieve analysis and HMA Hveem stability and unit
weight.

Pick-up and transport construction material samples for testing at our laboratory.

Preparation of daily field reports and reports of laboratory testing results, which will be
issued to the Oakland Unified School District and their designated project team.

Preparation of a summary report which presents the results of our field observations,
compaction testing, and laboratory testing, including our conclusions regarding compli-
ance with the project plans and specifications.

e Reinforcing steel — material ID, tag, sample;

e  Structural concrete sampling and transporting test specimens to the laboratory for com-
pression testing;

e Periodic batch plant inspection;

s  Structural masonry — periodic inspection of reinforcing steel, units, dowels, including verify-
ing mortar and grout proportions. Continuous inspection of grouting operations, preparation
of prisms, anchors, embeds and grout space. In addition, we will obtain preproduc-
tion/production prisms and core the new walls to obtain specimens for laboratory testing per
DSA-103;

e  Structural steel welding — shop and field operations;

e  Glu lam beam fabrication;

P-81945.doc
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1895 78" Avenue February 27, 2012
Oakland, California Proposal No. P-81945

e Anchors/dowels — testing at frequencies and values noted on the Structural drawings;

e  Other — Management Oversight and Technical Support.

emnnee Nt ABORATORY “ERVI( 3 INCLUDE:

e Modified proctor density;

e  Optimum moisture content;

e  HMA Hveem stability and unit weight;
e R-value of the soil;

e Compressive strength testing of concrete, masonry preproduction/production prisms and
masonry cores;

s Reinforcing steel — tensile and bend tests;

ASSUMPTIONS

e  Our services will be scheduled, and coordinated by the District's Project Inspector.

e The contractor and subcontractors will maintain a 40-hour workweek during normal daytime
work hours; and that weekend and overtime work has not been included in this cost proposal.

e We assume our services are subject to California prevailing wage law.

e |t will not be necessary to sign a labor agreement with the Operating Engineers Union for
this project, nor will Ninyo & Moore’s technicians and inspectors need to be members of
the Union.

e Site visits made by professional staff and our field technicians will be billed on a portal-to-
portal basis, with a 2-hour minimum.

e The DSA Project Inspector will perform inspection services including:

o Field inspection of structural wood construction;

o Placement of reinforcing steel, formwork and embedded elements;
o Placement of concrete;

o Installation of post-installed anchors.

e Periodic concrete batch plant inspection will be required/performed during structurai concrete
pours; however, this was not noted on the DSA-103 sheet. Our proposal includes this service.

e Reinforcing steel identification, sampling, tagging and associated laboratory testing will be

required/performed for structural concrete and masonry elements. our proposal includes
this service.

P-81945.doc 3 Nl :M“““E






1895 78" Avenue February 27, 2012
Oakland, California Proposal No. P-81945

We will provide services on an as-needed basis and will require 24 hours notice for scheduling
inspection and testing visits. Construction services are billed portal-to-portal from our
Oakland office.

We sincerely appreciate being a part of the OUSD project team to implement this important
Facility Bond program and very much look forward to the opportunity to continue to work with

you on this project.

Sincerely,
NINYO & MOORE

STt =l Tpsr L Lans

Ruchil Shah  ——= - Terence K. Wang PE, GE
Sr. Staff Engineer Principal Engineer
RS/csj

Attachments: Appendix A — Breakdown of Estimated Fees
Schedule of Fees

Distribution: (1) Addressee (via e-mail)
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GEI . LIABILITY/AUTOMOBI!  LIABII JDITIONAL INSURED: Oakland Unified
School District, its Directors, Officers, _ nployees, Agents, |
Representatives.

Insurance is primary per policy form.

Waiver of Subrogation applies to Commercial General Liability, Automobile
Liability and Workers Compensation.
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This endorsement changes the policy to which it is attached effective on the inc  ion date of the policy unless a different
date is indicated below.

(The following "attaching clause" needs to be completed only when this endorsement is issued subsequent to preparation of the policy.)

This endorsement forms a part of Policy No. WZP80993464

Issued to: Ninyo & Moore Geotechnical &

By: American Automobile Ins. Co.

Premium (if any) TBD

We have a right to recover our payments from anyone liable for an injury covered by this policy. We will not enforce our
right against the person or organization named in the Schedule. (This agreement applies only to the extent that you

perform work under a written contract that requires you to obtain this agreement from us).

You must maintain payroll records accurately segregating the remuneration of your employees while engaged in the work
described in the Schedule.

The additional premium for this endorsement shall be 2-5% of the California workers compensation premium otherwise
due on such remuneration.

:hedule

Person or Or( ization Job Description
QOakland Unified School District REF: Arroyo Viejo CDC Renovation

Attn: Susie Butler Berkley Project. Oakland Unified School

955 High Street District, its Directors, Officers,
Oakland, CA 94601 Employees, Agents, and Representatives.

G —
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COMMERICAL GENERAL LIABILITY

insurance, whether primary, excess,
contingent or on any other basis, that is
available to the additional insured for a
loss we cover. However, if you specifically
agree in the “written contract requiring
insurance” that this insurance provided to
the additional insured under this Coverage
Part must apply on a primary basis or a
primary and non-contributory basis, this
insurance is primary to “other insurance”
available to the additional insured which
covers that person or organization as a
named insured for such loss, and we will
not share with that “other insurance”. But
this insurance provided to the additional
insured still is excess over any valid and
collectible “other insurance”, whether
primary, excess, contingent or on any
other basis, that is available to the
additional insured when that person or
organization is an additional insured under
any “other insurance”.

3. The followina is add ( v -
cot > [ r
cot P
Duties 14 tional li |

As a condition of coverage provided to the
additional insured:

a. The additional insured must give us written
notice as soon as practicable of an
“occurrence” or an offense which may
result in a claim. To the extent possible,
such notice should include:

i. How, when and where the
“occurrence” or offense took
place;

i. The names and addresses of any
injured persons and witnesses;
and

iii. The nature and location of any

injury or damage arising out of the
“occurrence” or offense.

CG D416 0508

b. If a claim is made or “suit” is brought
against the additional insured, the
additional insured must:

i. Immediately record the specifics of
the claim or “suit” and the date
received; and

ii. Notify us as soon as practicable.

The additional insured must see to it that
we receive written notice of the claim or
“suit” as soon as practicable.

c. The additional insured must immediately
send us copies of all legal papers received
in connection with the claim or “suit”,
cooperate with us in the investigation or
settlement of the claim or defense against
the "suit”, and otherwise comply with all
policy conditions.

d. The additional insured must tender the
defense and indemnity of any claim or
“suit” to any provider of other insurance
which would cover the additional insured
for a loss we cover. However, this
condition does not affect whether this
insurance provided to the additional
insured is primary to that other insurance
available to the additional insured which
covers that person or organization as a
named insured.

The fnllowing definition is added to the
[ - 3 Section:

“Written contract requiring insurance” means
that part of any written contract or agreement
with the person or organization shown in the
Schedule above, under which you are required
to include that person or organization as an
additional insured on this Coverage Part,
provided that the "bodily injury” and “property
damage” occurs and the “personal injury” is
caused by an offense committed:

a. After the signing and execution of the
contract or agreement by you;

b. While that part of the contract or
agreement is in effect; and

c. Before the end of the policy period.
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