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OUSD, SMP Funding
2

j for hp ectthatincludes
€ e Further, we antic ite
1 1 to 120 hours (3 weeks) each
Oakland Technical HS Auditorium, and up to 170
hours for King Estates MS. These are worst case scenarios, so we propose the following
Not-To-Exceed fees.

— o w A

King Estatesmys 77777
Montera MS, Gymnasium
Oakland Tech. HS, Auditorium P 10,UVU

To minimize consultant fee costs to the District and to prepare the most persuasive cost
data, we will utilize Swinerton’s resources and data, recorded construction inspection and

observation findings provided by IOR/DSE, and OUSD staff, and cost estimating resources
OUSD has available.

Should you have questions, please contact the undersigned.

Kind Regards,

///”%V"

Mark A Mnnre. SE, LEED AP
AL ENGINEERS
Principal
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DESCRIPTIO  (Continued from Page 1)

Representatives are included as Additional Insured for General and
Automobile Liability. Primary insurance and severability of interests
apply per policy form. A Waiver of Subrogation applies to Workers'

Compen ion.
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POLICY NUMBER: 6806746L839

S ENI SEN " CHANGES

COMMERICAL GENERAL LIABILITY
ISSUE DATE: 4/6/2012

-ICY.. _.EASE READ IT CAREFULLY.

D
'l SURV YORS)

This endorsement medifies insurance ‘ovided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCt

NAME OF PERSON(S) OR ORGANIZATI(  S): The Oakland Unified Schoo! District, its Directors,

Officers, Employees, Agents and Representatives.

PROJECT/LO( "ION OF COVERED OPEF

PROVISIONS

A. The following is added to WHO IS AN INSURED
(Section 1)
The person or orgai ion shown in the Sched-

ule above is an additional insured on this Cover-
age Part, but only with respect to liability for bod-
ily injury”, ‘property damage” or ‘personal injury
caused, in whole or in part, by your acts or omis-
sions or the acts or omissions of those acting on
your behalf:

a. In the performance of your ongoing oper-
ations;

b. In connection with premises owned by or
rented to you; or

C. In connection with your work and included
within the “products-completed operations
hazard.”

Such person or organization does not qualify as
an additional insured for “bodily injury”, “property
damage” or “personal injury’ for which that person
or organization has assumed lability in a contract
or agreement.

CGD3820907

3 All Operations of the Named Insured.

The insurance provided to such additional
insured is limited as follows:

d. This insurance does not apply to the render-
ing of or failure to render any “professional
services”.

e. The limits of insurance afforded to the addi-
tional insured shall be the limits which you
agreed in that ‘contract or agreement requir-
ing insurance” to provide for that additional
insured, or the limits shown in the
Declarations for this Coverage Part,
whichever are less. This endorsement does
not increase the limits of insurance stated in
the LIMITS OF INSURANCE (Section 1ll) for
this Coverage Part.

The following is added to Paragraph a. of 4.
Other insurance in COMMERCIAL GENERAL
LIABILITY CONDITIONS (Section IV):

However, if you specifically agree in a contract or
agreement requinng insurance that, for the addi-
tional insured shown in the Schedule, the insur-
ance provided to that additiona! insured under
this

Page 10of 2
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Tony Smith, Ed.D., Superintendent (‘ e
Timothy White, Associate Superintendent, Facitities Planning and Management

April 25, 2012

Board of Education
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Independent Consuitant Agreement for Professional Services - ZFA Structural
Engineers - Montera Seismic Retrofit AB-300 Project

Action Requested

Background

Local Business
Participation
Percentage

Strategic Alignment

wWiww ousa k12 caus

Approval by the Board of Education of an Independent Consultant Agreement
for Professional Services with ZFA Structural Engineers for Seismic Retrofit
services an behalf of the District at Montera Seismic Retrofit AB-300 project,
in an amount not-to exceed $45,000.00. The term of this Agreement shall
commence on May 21, 2012 and shall conclude no later than December 21,
2012.

Structural deficiencies were identified and documented in an Evatuation and
Design Criteria Report prepared by ZFA Structural Engineers dated 11-21-2011.,
The purpose of the seismic retrofit is to meet the Division of State Architect
Procedure 08-02 and through this process seek state seismic funding under
Proposition 1D.

22.00%

Among the key purposes of the District’s Facilities Master Plan is to provide an
academic environment for the Oakland community that will give every student,
educator, and community member using our facilities the best possible
cpportunity for learning.

Through implementation of the Facilities Master Plan, the District intends to
improve the District’s facilities in terms of structural integrity, safety,
reliability of operating {mechanical) systems, access to modern resources,
number and type of appropriate laboratories and specialized instruction rooms,
opportunities for physical education, and attractiveness, such that the Oakland
Public Schools are second to none. Operation of the District schools under the







6.

te)

10.

portion of the Work for which payment is to be made.

Expenses District shall not be liable to Consuitant for any costs or expenses paid or incurred
by Consultant in performing services for District, except as f f ical

Independent Contractor. Consultant, in the performance of this Agrecment, shall be and

cLoas an indepondent contractor.  Consuitant understands and agrees that it and all of its
employees shall not be considered officers, employees, agents, partner, or joint venture of the
District, and are not entitled to benefits of any kind or nature normally provided employees of
the District and/or to which District’s employces are normally entitled, including, but not
limited to, State Unemployment Compensation or Worker's Compensation, Consultant shall
assume full responsibility for payment of all federal, state and local taxes or contributions,
including  unemployment insurance, social security and income taxes with respect to
Consultant's employees. In the performance of the work herain contemplated, Consultant is
an independent contractor or business entity, with Lhe sole authority for controlling and
directing the performance of the details of the work, District being interested only in the
resulls obtlained,

Materials. Consultant shall furnish, at its own expense, ail labor, malerials, equipment,
supplies and other items necessary to complete the services to be provided pursuant to this
Agreement, except as follows: Not applicable,

Performance of Services.

8.1. Standard of Care. Consultant represents that Consuitant has the qualifications and
ability to perform the Services in a professional manner, without the advice, control or
supervision of District.  Consultant's services will be performed, findings obtained,
reports and recommendations prepared in accordance with generally and currently
accepted principles and practices of its profession for services to California school
districts.

8.2, Meetings. Consultant and District agree to participate in reguiar meetings on at least
a monthly basis Lo discuss strategies, timetables, implementations of services, and any
other issues deemed relevant to the operation of Consultant’s performance of Services.

8.3, District Appreval. The work completed herein must meet the approval of the District
and shall be subject to the District’'s general right of inspection and supervision to
secure Lhe satisfactory completion thereof.

8.4, Mew Project Approval. Consultant and District recognize that Consultant’'s Services
ma\/ include working on various projects for District.  Consultant shall obtain the
approval of District prior to the commencement of a new project.

Originality of Services, Except as to standard generic deteils, Consultant agrees that all
technologies, formulae, procedures, processes, methods, writings, ideas, diatogue,
compositions, recordings, teleplays and video productions prepared for, written for, or
submitted to the District and/or used in connection with this Agreement, shall be wholly
originat to Consultant and shall not be copied in whole or in part from any other source,
except that submitted to Consultant by District as a basis for such services.

Ccpyright/Trademark/Patent. Consultant understands and agrees that all matters
produced under this Agreement shall become the property of District and cannot be used
without District's express written permission. District shall have all right, titte and interest in
said matters, including the right to secure and maintain the copynght trademark and/or

ZFA Structural Engineers
Montera Seismic Retrofit AB300 Project
Project No.: 12102
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patent of said matler in the name of Lhe Dislrict. Consultant consents to use of Consultant's
name in conjunction with the sale, use, performance and distribulion of the matters, for any
purpose and in any medium,

Audit. Consultant shall establish and maintain books, records, and systems of account, in
accordance with generally accepted accounting principles, reflecting all business operations of
Consultant transacted under this Agreement. Consultant shall relain these books, records,
and systems of account during the Term of this Agreement and for five {5) years thereafter,
Consultant shall permit the District, its agent, other representatives, or an independent
auditor to audit, examine, and make oxcorpts, copies, and transcripts from all books and
records, and to meke audit{s) of all billing statements, invcices, records, and other data
related to the Services covered by this Agreement. Audit(s) may be performed at any time,
nrovided that the District shall give reascnable prior nolice to Consuitant and shall conduct
audit(s) during Consultant’s normal business hours, uniess Consultant otherwise consents.

. Termination,

12.1. Without Cause By District. District may, at any time, with or withoul reason,
terminate this Agreement and compensate Consultant oniy for services satisfactorily
rencdered to the date of termination. Written notice by District shall be sufficient to stop
further performance of services by Constltant, Notice shall be deemed given when
received by the Consultant or no ister than three days after the day of maiiing,
whichever is sogner,

12.2. Without Cause By Consultant. Consultant may, upon thisty (30) days notice, with or
without reason, terminate this Agreement. Upon this termination, District shall only be
obligated to compensate Consultant for services satisfactorily rendered to the date of
termination, Writtenn notice by Consultant shall be sufficient to stop further
performance of services to District. Consultant acknowledges that this thirty (30) day
notice period is acceptable so that the District can attempt to procure the Services from
another source,

12.3. With Cause 8y District. District may terminate this Agreement upon giving of written
notice of intention to terminate for cause. Cause shall include:

12.3.1. material violation of this Agreement by the Consultant; or

12.3.2. any act by Consultant exposing the District to liability to others for personal
injury or property damage,; or

12.3.3. Consultant is adjudged a bankrupt, Consuitant makes a general assignment

for the benefit of creditors or a receiver is appointed on account of
Consultant's insolvency.

Written notice by District shall contain the reasons for such intention to terminate and
unless within three (3) calendar days afrer that notice the condition or violation shall
cease, or satisfactary arrangements for the correction thercof be made, this Agreement
shall upon the expiration of the three (3) calendar days cease and terminate. In the
event of this termination, the District may secure the required services from another
Consultant. If the expense, fees, and/or costs to the District exceeds the cost of
praviding the service pursuant to this Agreement, the Consultant shall immediately pay
the excess expense, fees, and/or costs to the District upon the receipt of the District’s
notice of these expense, fees, and/or costs. The foregoing provisions are in addition to
and not a limitation of any other rights or remedies available to District.

13. Indemnification. To the furthest extent permitted by California law, Consultant shall

ZFA Structural Engineers
Montera Seismic Retrofit AB300 Project
Project No.: 12102



defend, indemnify, and hold free and harmless the District, its agents, representatives,
officers, consultants, employees, trustees, and volunteers {"the indemnified parties”) from any
and all claims, demands, causes of action, costs, expenses, liability, loss, damage or injury of
any kind, in law or equity ("Claim”}, to property or persons, including personat injury and/or
death, to the extent that any of the above arise oul of, pertain to, or relate to the negligence,
recklessness, errors or omissions, or willful misconduct of Consultant, its officials, officers,
emptoyees, subcontractors, consultants, or agents directly or indirectly arising out of,
connected with, or resulting from the performance of the Services, the Project, or this
Agreement, including without limitation the payment of all consequential damaagoes.

14, Insurance.

14.1. The Consultant shall procure and maintain at all times it performs any portion of the
Services the following insurance with minimum himits cgual Lo the amount indicated

beiow.

14.1.1. Commercial General Liability and Automobile Liability Insurance.
Commercial General Liability Insurance and Any Auto Automobile Liability
Insurance that shall protect the Consultant, the District, and the State from all
claims of bodily injury, property damage, personal injury, death, advertising
injury, and medical payments arising performing any portion of the Services.
(Form CG D001 and CA 0001, or forms substantially similar, il approved by the
District.)

14.1.2. Workers’ Compensation and Employers’ Liability Insurance. Workers'
Comnpensation Insurance and Employers’ Liability Insurance for all of its
empioyees performing any portion of the Services. In accordance with provisions
of section 3700 of the California Labor Code, the Consultant shall be required to
secure workers’ compensation coverage for its employees., If any class of
employee or employees engaged in performing any portion of the Services under
this Agrecement are not protected under the Workers' Compensation Statute,
adegualte insurance coverage for the protection of any employee(s) not
otherwise protected must be obtained before any of those employee(s)
commence performing any portion of the Services.

14.1.3. Professional Liability (Errors and Omissions). Professional Liability
(Errors and Qmissions) Insurance as appropriate to the Consultent’s profession.

Type of Coverage Minimum
o o Requirement
Commercial General Liability Insurance, including Bodily
Injury, Personal Injury, Property Damage, Advertising Injury,
and Medical Payments
Each Occurrence $ 1,000,000
General Aggregate . $1,000,000
aurtomobile Liability Insurance - Any Auto
Each Occurrence $ 1,000,000
~~neral Aggregate o % 1,000,000
Professional Liability B $ 1,000,000 .
Workers Compensation - Statutory Limits
| Employer’s Liability , . $ 1,000,000

14.2. Proof of Carriage of Insurance. The Consultant shall nol commence performing any
portion of the Services until all required insurance has been obtained and certificates

ZFA Structural Engineers
Montera Seismic Retrofit AB300 Project
Project No.; 12102




15,

16,

17,

18.

indicating the required coverage have been delivered in duplicate to the District and
approved by the District, Certificates and insurance policies shall include the foilowing:

14.2.1. A clause stating: “This poiicy shall nol be canceied or reduced in required
Himits of Hability or amounts of insurance until nolice has been mailed to the
District, stating date of cancellation or reduction.  Date of cancellation or
reduction shali not be less than thirty (30) days after date of mailing nolice.”

14.2.2. Language siating in particular those insured, extent of insurance, location
and operation to which insurance applies, expiration date, to whom cancellation
and reduction notice will be sent, and tength of notice period,

14.2.3. An endorsement stating that the District and ithe Slate and their agents,
representatives, employees, trustecs, officers, consultants, and volunteers are
named additional insured under ali poticies except Workers' Compensation
Insurance, Professional Uability, and FEmployers’ Liabilily Insurance. An
endorsement shall also state that Consultant’s insurance policies shall be
orimary to any insurance or self-insurance maintained by Districl.

L4214, All policies except the Professional Liability Policy shall be written on an
occuirence form.

11.3. Acceptability of Insurers. Insurance is to be placed with insurers with a current ALM.
Best’s rating of no tess than A: VII, unless otherwise acceptable Lo the District
Assignment. The obligations of the Consultant pursuani o this Agreement shall not be

assigned by the Consultant.

Compliance with Laws, Consultant shall observe and comply with ali rules and regulations
of the governing board of the District and all federal, state, and iocal iaws, ordinances and
reguiations.  Consultant shall give all notices required by any law, ordinance, rule and
regulation bearing on conduct of the Work as indicated or specified. If Consultant observes
that any of the Work required by this Contract is at variance with any such laws, ordinance,
rules or requlations, Consuitant shall notify the District, in wriling, and, at the sole option of
the District, any necessary changes to the scope of the Work shall be made and this Contract
shall be appropriately amended in writing, or this Contract shali be terminated effective upon
Consultant’s receint of a written termination notice from the District. If Consultant performs
any work that is in viclation of any laws, ordinances, rules or regulations, without first
notifying the Districl of the violation, Consultant shall bear all costs arising therefrom.

Certificates/Permits/Licenses. Consultant and all Consuitant's empioyees or agents shall
secure and maintain in force such certificates, permits and licenses as arc required by faw in
connection with the furnishing of Services pursuant to this Agreement.

Employment with Public Agency. Consultant, if an employee of another public agency,
agrees that Consultant wili not receive salary or remuncration, other than vacation pay, as an
employee of another public agency for the actual time in which services are actually being
performed pursuant to this Agreement.

CAnti-Discrimination. It is the policy of the District that in connection with all work

performed under Contracts there be no discrimination against any employee engaged in the
work because of race, color, ancestry, national origin, religious creed, physical disability,
medical condition, marital status, sexual orientation, gender, or age and therefore the
Consultant agrees to comply with applicable Federal and California laws including, but not

ZFA Structuraiﬂv Eﬁgineers )
Montera Seismic Retrofit AB300 Project
Project No.: 12102




20.

N
e

22.

)
Lo

24.

26.

.Disabled Veteran Business Enterprises. Section 17076.11 of the Education Cod

limitec to the Callfornia Failr Employment and Housing Act beginning with Government Code
Section 172900 and Labor Code Section 1735 and District policy.  In addition, > Consultant
agrees to require ike compliance by ali its suncontractor(s).

Fingerprinting of Employees. The Fingerprinting/Criminal Background Investigation
Certification must he completed and attached o this Agreement prior to Consoltant's
performing of any portion of the Services.

requires
school districts using funds aliocated pursuant to the State of California 5S¢ I Facility
Program for the construction or modernization of a school huilding to have a participation goal
of at least 3 nercent, per year, of the overall dollar amount expended each year by the school
district, for disableg veteran business enterprises (DVBE). In accordance therewith, the
Consuitant must submit, upon request by District, appropriate documentation fo the District
identifying the steps the Caonsultant has taken to solicit DVBE participation in conjunction with
this Agreement, if applicable.

—~

Local, Smali Local and &Small Local Resident Business Enterprise Program
(L/SL/SLRBE): There is a twenty percent (20%) minimum participation requirement for ail
District contracts. Consultant shail comply with the twenty percent (20%) local business
participation requirement at & rate of ten purcent (10%) tocal and 10% small jucal and/or
small local resident business parlicipation. The requirement may be wholly salisfied by a City
of Oakland certified business. Business entities must be ¢ ed by the City of Oakland in
order to earn credit toward meeting the twenty percent participation requirement. Please refer
o the District’s S/SL/SLRBE Policy; a  copy can be obtained for the QUSD websi
www.ousd.kl2.ca.us

.No Rights In Third Parties. This Agreement does not create any rights in, or inure to the

benefit of, any third party except as expressly provided herein.

District’'s Evaluation of Consultant and Consultant’'s Employees and/or
Subcontractors. The District may evaluate the Consultant in any way the District is entitled
pursuani to applicable law. The District’s evaluation may include, without limitation:

24.1. Requesting that District ecmployee(s) evaluate the Consultant and the Consultant’s
employees and subcontractors and each of their performance.

24.2. Announced and unannounced observance of Consultant, Consuliant’'s employee(s),
and/or subcontractor(s).

.Limitation of District Liability. Other than as provided in this Agreement, District’s

financial obligations under this Agreement shaill be limited to the payment of the
compensation provided in this Agreement. Notwithstanding any other provision of this
Agresment, in no event, shall District be fiable, regardless of whether any ciaim is based on
contract or tort, for any special, consequential, indirect or incidental damages, including, but
not limited to, lost profits or revenue, arising out of or in connection with this Agreement for
the services performed in connection with this Agreement.

Confidentiality. The Consultant and all Consultant’s agents, personnel, emplayee(s), and/or
subcontractor{s) shall maintain the confidentiality of all information received in the course of
performing the Services. Consultant understands that student records are confidential and
agrees to comply with all state and federal laws concerning the maintenance and disclosure of
student records.  This requirement to maintain confidentiality shall extend beyond the
termination of this Agreement.

ZFA Structural Engineers
Montera Seismic Retrofit AB300 Project
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L SCR TIONS (Continued from Page 1)

Representatives are included as Additional Insured for Generat and
Automobile Liability. Primary insurance and severability of interests
apply per policy form. A Waiver of Subrogation applies to Workers'

Compensation.
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POLICY NUMBER: 68067461839

COMMERICAL GENERAL LIABILITY

ISSUE DATE: 4/6/2012

E  ORSEMENT CHANC S THE POLICY. PLEASE READ IT CAREFULLY.

Ju
HITECT:

L INSU
=. .S ANv GURVEYORS)

This endorsement medifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

NAME OF PERSON(S) OR ORGANL
Officers, Employees, Agents and Representatives.

PROJECT/LOCATION OF COVERED (

SCHEDULE

PROVISIONS

A

The following is added to WHO IS AN INSURED
(Section l):

The person or organization shown in the Sched-
ule above is an additional insured on this Cover-
age Part, but only with respect to liability for bod-
ily injury”, ‘property damage” or ‘personal injury
caused, in whole or in part, by your acts or omis-
sions or the acts or omissions of those acting on
your behalf:

a. In the performance of your ongoing oper-
ations;

b. In connection with premises owned by or
rented to you; or

C. In connection with your work and included
within the “products-completed operations
hazard.”

Such person or organization does not qualify as
an additional insured for “bodily injury”, “property
damage” or “personal injury’ for which that person
or organization has assumed liability in a contract
or agreement.

CG D3820907

TON(S): The Oakland Unified School District, its Directors,

:RATIONS: All Operations of the Named Insured.

The insurance provided to such additional
insured is limited as follows:

d. This insurance does not apply to the render-
ing of or failure to render any “professional
services”.

e. The limits of insurance afforded to the addi-
tional insured shall be the limits which you
agreed in that ‘contract or agreement requir-
ing insurance” to provide for that additional
insured, or the limits shown in the
Declarations for this Coverage Part,
whichever are less. This endorsement does
not increase the limits of insurance stated in
the LIMITS OF INSURANCE (Section lI) for
this Coverage Part.

The following is added to Paragraph a. of 4.
Other Insurance in COMMERCIAL GENERAL
LIABILITY CONDITIONS (Section 1V):

However, if you specifically agree in a contract or
agreement requiring insurance that, for the addi-
tional insured shown in the Schedule, the insur-
ance provided to that additional insured under
this

Page 1 of 2
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COMMERICAL GENERAL LIABILITY

Coverage Part must apply on a primary
basis, or a primary and non-contributory
basis, this insurance is primary to other
insurance that is available to such additional
insured which covers such additional insured
as a named insured, and we will not share
with the other insurance, provided that:

(1) The “bodily injury” or “property damage”
for which coverage is sought occurs;
and

(2) The “"personal injury” for which coverage
is sought arises out of an offense
commiitted;

after you have entered into that “contract or
agreement requiring insurance” for such
additional insured. But this insurance still is
excess over valid and collectible other
insurance, whether primary, excess,
contingent or on any other basis, that is
available to the additional insured when the
additional insured is also an additional
insured under any other insurance.

. The following is added to Paragraph 8.
Transfer Of Rights Of Recovery Against
Others To Us in COMMERCIAL GENERAL
LIABILITY CONDITIONS (Section [V):

We waive any rights of recovery we may
have against the additional insured shown in
the Schedule above because of payments
we make for “bodily injury”, “property
damage” or “personal

CG D3 8209 07

injury” arising out of “your work” on or for the
project, or at the location, shown in the
Schedule above, performed by you, or on
your behalf, under a “contract or agreement
requiring insurance” with that additional
insured. We waive these rights only where
you have agreed to do so as part of the
“contract or agreement requiring insurance”
with that additional insured entered into by
you before, and in effect when, the “bodily
injury” or “property damage” occurs, or the
“personal injury” offense is committed.

. The following definition is added to

DEFINITIONS (Section V):

“Contract or agreement requiring insurance”
means that part of any contract or
agreement under which you are required to
include the person or organization shown in
the Schedule as an additional insured on
this Coverage Part, provided that the “bodily
injury” and “property damage’ occurs, and
the “personal injury” is caused by an offense
committed:

a. After you have entered into that contract
or agreement;

b. While that part of the contract or
agreement is in effect; and

c. Before the end of the policy period.
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