





























Article 14. Entire Agreement/Modification

This Agreement, including the Exhibits incorporated by reference into this Agreement,
supersedes all previous contracts and constitutes the entire understanding of the Parties
hereto. Architect shall be entitled to no other benefits than those specified herein. No
changes, amendments, or alterations shall be effective unless in writing and signed by both
Parties. Architect specifically acknowledges that in entering this Agreement, Architect relies
solely upon the provisions contained in this Agreement and no others.

Article 15. Non-Assignment of Agreement

In as much as this Agreement is intended to secure the specialized Services of the Architect,
Architect may not assign, transfer, delegate, or sublet any interest therein without the prior
written consent of District and any such assignment, transfer, delegation, or sublease
without the District’s prior written consent shall be considered null and void. Likewise,
District may not assign, transfer, delegate, or sublet any interest therein without the prior
written consent of Architect and any such assignment, transfer, delegation, or subiease
without Architect’s prior written consent shall be considered nuil and void.

Article 16. Law/Venue

16.1.

16.2.

This Agreement has been executed and delivered in the State of California and the validity,
enforceability, and interpretation of any of the clauses of this Agreement shall be
determined and governed by the laws of the State of California.

The county in which the District administration office is located shalt be the venue for any
action or proceeding that may be brought, or arise out of, in connection with or by reason of
this Agreement.

Article 17. Alternative Dispute Resolution

17.1.

17.2.

Architect’s Invoices

17.1.1. If the District disapproves of any portion or amount(s) of the Architect’s invoices,
the District shail within thirty (30) days of receipt by the District of any of the
Architect’s invoices, communicate to the Architect in writing, with reasonable detail,
what portion or amount of the Architect’s invoices that are disapproved for payment,
what portion or amount of the Architect’s invoices that are approved for payment,
and the basis for the District’s disapproval of the disputed portion(s) or amount(s) of
the Architect’s invoices (“Disputed Architect Invoice Detail”).

17.1.2. If the Architect disagrees with the Disputed Architect Invoice Detail, the Architect
shall communicate to the District in writing, and request to meet and confer in good
faith with respect to any such disapproved portion or amount of the Architect
invoices and the Disputed Architect Invoice Detail to determine if the dispute can be
resolved. Such meet and confer communications shall include, but are not limited
to, face-to-face meetings within thirty (30) days of the Architect's notice to the
District with the appropriate District and Architect personnel as appropriate and
necessary.

17.1.3. If the Parties cannot resolve the matter during this meet and confer process, the
Parties shall handle the matter as a dispute as indicated herein.

Disputes between the parties arising out of this Agreement shall be resolved by the
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17.3.

following processes:

17.2.1. Negotiation. The parties shall first attempt in good faith to resolve any
controversy or dispute arising out of or relating to this Agreement by negotiation.
The Parties’ meet and confer process for any Disputed Architect Invoice Detail shall
satisfy this negotiation requirement,

17.2.2. Mediation. Within thirty (30) days, but no earlier than fifteen (15) days,
following the eartier of receipt of notice by one party by the other party of a demand
for mediation, the parties shall submit the dispute to non-binding mediation
administered by the AAA (or other agreed upon rules) under its construction industry
mediation rules, uniess waived by mutual stipulation of both parties.

17.2.3. Litigation. Disputes arising from this Agreement that cannot be settled through
negotiation or mediation (after those processes have been exhausted) shall be
litigated in the California Superior Court in the county in which the Project that is the
subject of this Agreement is located.

Architect shall neither rescind nor stop the progress of its work pending the outcome of any
dispute under this Agreement.

Article 18. Severability

If any term, covenant, condition, or provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions
hereof shall remain in full force and effect and shall in no way be affected, impaired, or
invalidated thereby.

Article 19. Employment Status

19.1.

19.2.

19.3.

19.4.

Architect shall, during the entire term of Agreement, be construed to be an independent
contractor and nothing in this Agreement is intended nor shall be construed to create an
employer-employee relationship, a joint venture relationship, or to allow District to exercise
discretion or control over the professional manner in which the Architect performs the
Services which are the subject matter of this Agreement; provided ailways, however, that
the Services to be provided by Architect shall be provided in @ manner consistent with all
applicable standards and regulations governing such Services.

Architect understands and agrees that the Architect’'s personnel are not and will not be
eligible for membership in or any benefits from any District group plan for hospital, surgical,
or medical insurance or for membership in any District retirement program or for paid
vacation, paid sick leave, or other leave, with or without pay, or for other benefits which
accrue to a District employee.

Should District, in its discretion, or a relevant taxing authority such as the Internal Revenue
Service or the State Employment Development Department, or both, determine that
Architect is an employee for purposes of collection of any employment taxes, the amounts
payable under this Agreement shall be reduced by amounts equal to both the employee and
employer portions of the tax due (and offsetting any credits for amounts already paid by
Architect which can be applied against this liability). District shall then forward those
amounts to the relevant taxing authority.

Should a relevant taxing authority determine a liability for past services performed by
Architect for District, upon notification of such fact by District, Architect shall promptly remit
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19.5.

19.6.

such amount due or arrange with District to have the amount due withheld from future
payments to Architect under this Agreement (again, offsetting any amounts already paid by
Architect which can be applied as a credit against such liability).

A determination of employment status pursuant to the preceding paragraphs of this Article
shall be solely for the purposes of the particular tax in question and, for all other purposes
of this Agreement, Architect shall not be considered an employee of District.
Notwithstanding the foregoing, should any court, arbitrator, or administrative authority
determine that Architect is an employee for any other purpose, then Architect agrees to a
reduction in District’s liability resulting from this Agreement pursuant to principles similar to
those stated in the foregoing paragraphs so that the total expenses of District under this
Agreement shall not be greater than they would have been had the court, arbitrator, or
administrative authority determined that Architect was not an employee.

Nothing in this Agreement shall operate to confer rights or benefits on persons or entities
not a party to this Agreement.

Article 20. Warranty and Certification of Architect

20.1.

20.2,

20.3.

Architect warrants and certifies that the Architect is properly certified and licensed under the
faws and regulations of the State of California to provide the professional Services that it
has herein agreed to perform.

Architect warrants and certifies that it is aware of the provisions of the California Labor Code
that require every employer to be insured against liability for workers compensation or to
undertake self-insurance in accordance with the provisions of that code, and it certifies that
it will comply with those provisions before commencing the performance of the Services of
this Agreement.

Architect warrants and certifies that it is aware of the provisions of the California Labor Code
that require the payment of prevailing wage rates and the performance of other
requirements on certain “public works” and “maintenance” projects (“Prevailing Wage
Laws”). Since the Architectis performing Services as part of an applicable “public works" or
“maintenance” project, and since the total compensation may be One Thousand Dollars
($1,000) or more, the Architect agrees to fully comply with and to require its Consultant(s)
to fully comply with all applicable Prevailing Wage Laws.

Article 21. Cost Disclosure - Documents And Written Reports

Architect shall be responsible for compliance with California Government Code section 7550,
if the total cost of the Contract is over Five Thousand Dollars ($5,000).

Article 22. Notices & Communications

Notices and communications between the Parties to this Agreement may be sent to the
following addresses:

District: Architect:

Oakland Unified School District Murakami/Nelson Architectural Corporation
955 High Street 100 Filbert Street

QOakland, CA 94607 Oakland, CA 94607

Attn: Tadashi Nakadegawa Attn: John S. Nelson

Any notice personally given shall be effective upon receipt. Any notice sent by facsimiie
shall be effective the day after receipt. Any notice sent by overnight delfivery service shall

AGREEMENT FOR ARCHITECTURAL SERVICES ~-MURAKAMI/NELSON ARCHITECTURAL CORPORATION - FOSTER
CENTAL COMMISSARY (Program for Exceptional Children and Police Services Move) Page 11



be effective the day after delivery. Any notice given by mail shall be effective three (3)
days after deposit in the United States mail.

Article 23. Disabled Veteran Business Enterprise Participation

Pursuant to section 17076.11 of the Education Code, the District has a participation goal for
disabled veteran business enterprises ("DVBEs”) of at least three percent (3%), per year, of
funds expended each year by the District on projects that use funds allocated by the State
Allocation Board pursuant to the Leroy F. Greene School Facilities Act (the “Act”). This
Project may use funds allocated under the Act. Therefore, to the extent feasible and
pertaining to future hirings, the Architect, before it executes this Agreement, shall provide
to the District certification of compliance with the procedures for implementation of DVBE
contracting goals, appropriate documentation identifying the amount paid to DVBEs in
conjunction with the contract, and documentation demonstrating the Architect’s good faith
efforts to meet these goals.

Article 24. District's Right to Audit

24.1.

24.2.

24.3.

24 .4,

245,

24.6.

District retains the right to review and audit, and the reasonable right of access to Architect’s
and any Consultant’s premises to review and audit the Architect’'s compliance with the
provisions of this Agreement (“District’s Right”). The District’s Right includes the right to
inspect, photocopy, and to retain copies, outside of the Architect’s premises, of any and all
Project-related records and other information with appropriate safeguards, if such retention is
deemed necessary by the District in its sole discretion. The District shall keep this
information confidential, as allowed by applicable law.

The District’s Right includes the right to examine any and all books, records, documents, and
any other evidence of procedures and practices that the District determines are necessary to
discover and verify that the Architect is in compliance with all requirements of this
Agreement.

If there is a claim for additional compensation or for Extra Services, the District’'s Right
includes the right to examine books, records, documents, ana any and all other evidence and
accounting procedures and practices that the District determines are necessary to discover
and verify all direct and indirect costs, of whatever nature, which are claimed to have been
incurred or anticipated to be incurred.

The Architect shall maintain complete and accurate records for a minimum of seven (7) years
and in accordance with generally accepted accounting practices in the industry. The Architect
shall make available to the District for review and audit all Project related accounting records
and documents and any other financial data. Upon District’s request, the Architect shall
submit exact duplicates of originals of all requested records to the District.

The Architect shall include audit provisions in any and all of its subcontracts, and shall ensure
that these sections are binding upon all Consultants.

Architect shall comply with these provisions within fifteen (15) days of the District’s written
request to review and audit any or all of Architect’s Project-related records and information.

Article 25. Local, Small Local and Small Local Resident Business Enterprise Program

(L/SL/SLRBE). Architect shall comply with the requirements of the District’s L/SL/SLRBE
Program, as applicable, which may require a fifty percent (50%) mandatory minimum local
participation requirement in the performance of this Agreement. A copy of the District’s
L/SL/SLRBE Program can be obtained on the District website, at w ousd.ki2.c- -3, under

AGREEMENT FOR ARCHITECTURAL SERVICES -MURAKAMI/NELSON ArRCHLITECTURAL CORPORATIUN - FOSTER
CENTAL COMMISSARY (Program for Exceptional Children and Police Services Move) Page 12



the Facilities Planning & Management Department drop down menu, Bids and Requests for
Proposals.

Article 26. Other Provisions

26.1.

26.2.

26.3.

26.4.

Certific

Neither the District's review of, approval of, nor payment for any of the Services required
under this Agreement shall be construed to operate as a waiver of any rights under this
Agreement, and Architect shall remain liable to the District in accordance with this
Agreement for all damages to the District caused by Architect’s failure to perform any of the
Services furnished under this Agreement to the standard of care of the Architect for its
Services, which shall be, at a minimum, the standard of care of architects performing similar
work for California school districts in or around the same geographic area of the District.

Each Party warrants that it has had the opportunity to consult counsel and understands the
terms of this Agreement and the consequences of executing it. In addition, each party
acknowledges that the drafting of this Agreement was the product of negotiation, that no
party is the author of this Agreement, and that this Agreement shall not be construed
against any party as the drafter of the Agreement.

The Architect acknowledges that the District is a public agency that is subject to heightened
curiosity by the news media and the public and that the Architect may not be apprised of all
facts surrounding the Project that Architect is working on. Accordingly, Architect shall
promptly refer all inquiries from the news media or public concerning this Agreement or its
performance under the Agreement to the District, and Architect shall not make any
statements or disclose any documents to the media or the public relating to the
performance under this Agr  nent or the effects caused thereby. If Architect receives a
complaint from a citizen or member of the public concerning the performance or effects of
this Agreement, it shall promptly inform the District of that complaint. In its sole discretion,
the District shall determine the appropriate response to the complaint.

Exhibit “A” and all Certificates attached hereto are hereby incorporated by this reference
and made a part of this Agreement.

on Re arding :=barment, Su: nsion, Ineligibility ar Volui -y Exclusion: The

District certifies to the best of its knowledge and belief, that it and its officials: Are not presently
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily exciuded from
covered transactions by any Federal department or agency according to Federal Acquisition
Regulation Subpart 9.4, and by signing this contract, certifies that this vendor does not appear on

al/public/SAM

A R R TR R LA YR ELE A
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement on the date(s) indicated

below.
ACCEPTED AND AGREED on the date indicated below:

OA OL C™“TRICT

James H egigent rd of Education

o

—

Antv of Education

Time¢ d Management

Date

ARC

By: Lae
Its:

Afpmmorme s wA manRa,

Oloe 1 s Cegus o sel Date

File ID Number:
Introduction Da
Enactment Numn
Enartment Date
By
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