


LBP (Local Business
Participation Percentage)

Recommendation

Fiscal Impact

Attachments

If the award of the Lease-Leaseback Agreement is approved, the parties will
proceed according to section 17406. First, the JV will commence
preconstruction services, including subcontractor bidding. After the bidding is
complete, the JV will submit a Guaranteed Maximum Price (“GMP”) and
Construction Schedule based on the terms and conditions in the Lease-
Leaseback Agreement. If the parties reach an agreement, District staff will
bring the GMP to the Board for approval. Then, construction can proceed.

100%.

Adopt Resolution No. 1718-0109, and approve the Lease-Leaseback Agreement
with Cahill/Focon for construction of the Marcus Foster Education Leadership
Complex.

Measure J Capital Funds - Fee for preconstruction services not to exceed
$180,500. Fee for construction pending determination of the GMP.

Resolution No. 1718-0109
Site Lease

Facilities Lease

www.ousd.k12.ca.us



CONTRACT JUSTIFICATION FORM
@ CaANDINIED This Form Shall Be Submitted to the Board Office
' ' s With Every Consent Agenda Contract.

Legislative File ID No.

Department: Facilities Planning and Management

Vendor Name:  Cahill/Focon Joint_ Venture )
Project Name:  Foster Educational Leadership Complex Project No.: 15124
Contract Term: Intended Start: 3/1/2018 Intended End: 1/31/2020
Annual (if annual contract) or Total (if multi-year agreement) Cost: $180,500.00

Approved by:  Tadashi Nakadegawa

Is Vendor a local Oakland Business or have they meet the requirements of the

Local Business Policy? @ vYes (No if Unchecked)

How was this Vendor selected?

.Request for Qualit_'lcations and Proposals under lease-leaseback statue. (Ed. Code, sec. 17406.)

Summarize the services this Vendor will be providing.

'Developer will provide preconstruction services for the project and if the parties agree on a Guaranteed Maximum Price, then
construction will begin.

Was this contract competitively bid?  [] Yes (No if Unchecked)

If No, please answer the following:
1) How did you determine the price is competitive?

‘!Price for preconstruction services (180,500) was determined based on the proposal. Price for construction will be negotiated at
:conclusion of the preconstruction services.
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2) Please check the competitive bid exception relied upon:
U] Educational Materials

[ Special Services contracts for financial, economic, accounting, legal or administrative services

L] CUPCCAA Exception (Uniform Public Construction Cost Accounting Act)

L] Professional Service Agreements of less than $90,200 (increases a small amount on
January 1 of each year)

[ Construction related Professional Services such as Architects, DSA Inspectors, Environmental
Consultants and Construction Managers (require a "fair, competitve selection process)

U Energy conservation and alternative energy supply (e.g., solar, energy conservation, co-generation
and alternative energy supply sources)

[J Emergency contracts

U Technology contracts

[J electronic data-processing systems, supporting software and/or services (including copiers/printers)
over the $86,000 bid limit, must be competitvely advertised, but any one of the three lowest
responsible bidders may be selected

OJ contracts for computers, software, telecommunications equipment, microwave equipment, and other
related electronic equipment and apparatus, including E-Rate solicitations, may be procured through
an RFP process instead of a competitive, lowest price bid process

[ Western States Contracting Alliance Contracts (WSCA)

[J California Multiple Award Schedule Contracts (CMAS) [contracts are often used for the purchase
of information technology and software]

U] Piggyback" Contracts with other governmental entities

[] Perishable Food
[ Sole Source

[0 Change Order for Material and Supplies if the cost agreed upon in writing does not exceed ten percent
of the original contract price

[ Other, please provide specific exception

3) U Not Applicable - no exception - Project was competitively bid
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RESOLUTION NO. 1718-0109
OF THE
OAKLAND UNIFIED SCHOOL DISTRICT BOARD OF EDUCATION
RESOLUTION SUPPORTING AWARD OF LEASE-LEASEBACK AGREEMENT FOR
THE MARCUS FOSTER EDUCATION LEADERSHIP COMPLEX PROJECT

WHEREAS, the Oakland Unified School District ("District”) is currently undertaking a
project known as the Marcus Foster Education Leadership Complex Project (“Project”);

WHEREAS, on January 25, 2017, the District’s Board of Education (“"Board”) adopted
Resolution No. 1717-0158, which adopted and published required procedures and guidelines
(“Best Value Methodology”) for evaluating the qualifications of proposers to ensure the best
value selections by the District are conducted in a fair and impartial manner pursuant to
Education Code section 17406;

WHEREAS, the District incorporated the Best Value Methodology in a Request for
Qualifications and Proposals (*"RFQ/P”), which was issued on July 26, 2017;

WHEREAS, the District advertised the RFQ/P in the Oakland Post, on August 23,
2017, and in Small Business Exchange, from July 27 to August 2, 2017 and August 17 to
August 23, 2017;

WHEREAS, attached hereto as Exhibit “A” are copies of proofs of publication of the
RFQ/P;

WHEREAS, District staff, in conjunction with District consultants, have reviewed the
proposals for submitted in response to the RFQ/P in accordance with the adopted Best Value
Methodology and taking into consideration the proposer’s demonstrated competence and
professional qualifications necessary for the satisfactory performance of the services
required;

WHEREAS, after consideration of all proposals, the Board hereby awards the Site
Lease and Facilities Lease (together, “Lease-Leaseback Agreement”) for the Project to
Cahill/Focon Joint Venture, which was the highest ranked respondent according to the Best
Value Methodology;

WHEREAS, Cahill/Focon Joint Venture has been prequalified pursuant to Public
Contract Code section 20111.6;

WHEREAS, Education Code section 17406 provides that the school district’s
governing board shall issue a written decision supporting its contract award and stating in
detail the basis of the award; and

WHEREAS, attached hereto as Exhibit “"B” is a copy of the written findings of the
Board supporting the Board’s award of the Lease-Leaseback Agreement for the Project to
Cahill/Focon Joint Venture.

NOW, THEREFORE, the Oakland Unified School District Board of Education hereby
resolves, determines, and finds the following:
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EXHIBIT “A”
PROOF(S) OF PUBLICATION

Starts on next page.
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EXHIBIT “B”

FINDINGS REGARDING THE AWARD OF THE LEASE-LEASEBACK AGREEMENT
FOR THE MARCUS FOSTER EDUCATION LEADERSHIP COMPLEX PROJECT

WHEREAS, Cahill/Focon Joint Venture complied with the District’s S/LBE
policy (BP & AR 7115) for this Project; and

WHEREAS, Cahill/Focon Joint Venture received 63 out of 75 points for Price
Points; and

WHEREAS, Cahill/Focon Joint Venture received 114 out of 120 points for
Technical Expertise; and

WHEREAS, Cahill/Focon Joint Venture received 15 out of 15 points for
Safety; and -

WHEREAS, Cahill/Focon Joint Venture received 27 out of 30 points for
Schedule; and

WHEREAS, Cabhill/Focon Joint Venture received 26 out of 30 points for
Staffing; and

WHEREAS, Cahill/Focon Joint Venture received 30 out of 30 points for
Financial Strength; and

WHEREAS, Cahill/Focon Joint Venture's overall combined score was 275 out
of 300 points based on the Request for Qualifications and Proposals (RFQ/P)
evaluation criteria in accordance with the methodology described in the RFQ/P, and
was ranked as the best value to the District out of the two (2) proposals submitted.

DWK DMS 3222330v1
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TAB 4 - RESPONDENT INFORMATION

Name of Holder _ Classification ' License Number | Date Issued Expiration | Suspended/Revoked? i
Cahill Contractors LLC | A B 11011738 3/31/2016 1 3/31/2018  Never

FOCON |AB | 462497 19/7/1984 | 11/30/2017 ' Never
| Cahil/FOCONJV (B 1970231 2/17/2012 | 2/28/2018 | Never |

Prime Consultant: Cahill/FOCON JV
RFP: Dr. Marcus Foster Educational Leadership Complex

Date: 8/30/2017
| ' projected % of Total LBE%  SLBB% | sLBR% ! City of Oakland
. Fee Per Team Member | | Certification # |
‘ Cahill Contractors ' 58% | | 6974
| 1111 Broadway, Suite 1340, | i [
Oakland, CA 94607 | 3
(510) 250-8500 ' | 2
ballison@cahill-sf.com | ' ‘
FOCON Inc. | ' 42% | 5077
610 16th St # 501 Oakland,
CA 94612 | |

(510) 465-6316 - | .
mseals@foconinc.com '

Cahill/FOCON Joint Venture is signatory to the Carpenter, Laborer and Operating Engineer unions. In accordance with
avn collactive baigaining agreement, all on site fabor utilizing these tracles will be Union.

Our union field forces enable us to selt pertorm the following | Foundation, Concrete, Carpentry Work, Undergre il
Utilities. By seli-performing wark, rather than just brokering subcontracts, we are better able to contial the schedule
and address the Owner's specific needs. Although we self-perform woi k, we competitively bid most ol these trades

- even on negotiated projects - to ensure that the Owner benefits from the cost savings involved with a competitive
bidding process.

One major advantage we have as a General Contractor that still self-performs work is that even if we end up utilizing
subcontractors for the work, our supervisors and staff are well trained at quality control and management of the work,
resulting in improved quality and schedule performance of the subcontractors.

¢ahill Contractors {Local) " Cahill Contractors (Main) FOCON (Local/Main)
1111 Broadway, Suite 1340 425 California Street, Suite 2200 610 16th St # 501
Oakland, CA 94607 San Francisco, CA 94104 Oakland, CA 94612

ArAn -~
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SITE LEASE
For all or a portion of the following Site:
Marcus Foster Education Leadership Complex
1025 2nd Avenue
Oakland, CA 94606
APN: 19-25-2-5

By and between

Oakland Unified School District
955 High Street
Oakland, CA 94601

And

Cahill/Focon Joint Venture
1111 Broadway, Suite 1340
Oakland, CA 94607

Dated as of February 9, 2018



SITE LEASE

This site lease ("Site Lease”) dated as of February 9, 2018 (“Effective Date”), is
made and entered into by and between the Oakland Unified School District, a school district
duly organized and validly existing under the laws of the State of California, as lessor
(“District”), and Cahill/Focon Joint Venture, a California joint venture duly organized and
existing under the laws of the State, as lessee (“"Developer”) (together, the “Parties”).

RECITALS

WHEREAS, the District currently owns a parcel of land located at 1025 2nd Avenue,
Oakland, California, known as The Paul Robeson Building and The Ethel Moore Memorial
Building, as more particularly described in Exhibit A and shown on Exhibit B attached
hereto and incorporated herein by this reference (*Administrative Site”); and -

WHEREAS, the District desires to provide for the development and construction of
certain work to be performed on portions of the Administrative Site. That work will include
construction of improvements to be known as Marcus Foster Education Leadership Complex

(“Project”); and

_WHEREAS, District desires to have the construction of the Project completed and to
lease it back, as more particularly described in the facilities lease between the Parties dated
as of the Effective Date whereby the Developer agrees to lease the Project Site back to the
District and perform the work of the Project (“Facilities Lease”), which Facilities Lease is
incorporated herein by this reference; and

WHEREAS, the Governing Board of the District ("Board”) has determined that it is in
the best interests of the District and for the common benefit of the citizens residing in the
District to construct the Project by leasing the Project Site to Developer and by immediately
entering into the Facilities Lease under which District will lease back the Project from
Developer; and

WHEREAS, the District further determines that it has entered into this Site Lease
and the Facilities Lease pursuant to Education Code section 17406 as the best available and
most expeditious means for the District to satisfy its substantial need for the facilities to be
provided by the Project and to accommodate and educate District students; and

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive
solicitation process pursuant to Education Code section 17406 and in compliance with the
required procedures and guidelines for evaluating the qualifications of proposers adopted
and published by the Board to the proposer providing the best value to the school district,
taking into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services required; and

WHEREAS, the selection of the Developer was conducted in a fair and impartial
fManner; and

WHEREAS, based on the above findings, the District is authorized under Education
Code section 17406 to lease the Project Site to Developer and to have Developer develop
and cause the construction of the Project thereon and lease the Project Site back to the
District by means of the Facilities Lease, and the Board has duly authorized the execution
and delivery of this Site Lease in order to effectuate the foregoing; and

Site Lease Page 1
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WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened, and to have been performed prior to and in connection with
the execution and entering into this Site Lease, and those conditions precedent do exist,
have happened, and have been performed in regular and due time, form, and manner as
required by law, and the Parties hereto are now duly authorized to execute and enter into
this Site Lease; and

WHEREAS, Developer as lessee is authorized and competent to lease the Project
Site from District and to develop and cause the construction of the Project on the Project
Site, and has duly authorized the execution and delivery of this Site Lease; and

WHEREAS, the competitive solicitation process, described above, for this Project
also included the construction of improvements adjacent to the Project Site at Dewey
Academy, located at 1111 Second Avenue, Oakland, California, to be known as Dewey
Academy Multipurpose Room and Finishing Kitchen (“"Dewey Academy Project”), such that
the parties may, at their option, amend the Site Lease and Facilities Lease to provide for the
Dewey Academy Project; and

NOW, THEREFORE, in consideration of the promises and of the mutual covenants
contained herein, and other valuable consideration, the receipt and sufficiency of which is
_hereby acknowledged, the Parties hereto do hereby agree as follows:

1. Definitions

Unless the context clearly otherwise requires, all words and phrases defined in the Facilities
Lease shall have the same meaning in this Site Lease.

2. Exhibits

The following Exhibits are attached to and by reference incorporated and made a part of this
Site Lease.

2.1. Exhibit A - Legal Description of the Administrative Site: The
descriptions of the real property constituting the Administrative Site

2.2. Exhibit B - Description of the Project Site: The map or diagram depiction
of the Project Site

3. Lease of the Project Site

The District hereby leases to the Developer, and the Developer hereby leases from the
District the Project Site, subject only to Permitted Encumbrances, in accordance with the
provisions of this Site Lease, to have and to hold for the term of this Site Lease. This Site
Lease shall only take effect if the Facilities Lease is executed by the District and Developer
within three (3) days of execution of this Site Lease.

q. Leaseback of the Project Site

The Parties agree that the Project Site will be leased back to the District pursuant to the
Facilities Lease for the term thereof.

Site Lease Page 2
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5. Term

The term of this Site Lease shall commence as of the Effective Date and shall terminate on
the last day of the Term of the Facilities Lease, provided the District has paid to the
Developer, or its assignee, all payments which may be due under the Facilities Lease, and

provided this Site Lease has not been terminated pursuant to the termination provisions of
the Facilities Lease.

6. Payment

In consideration for the lease of the Project Site by the District to the Developer and for
other good and valuable consideration, the Developer shall pay One Dollar ($1.00) to the
District upon execution of this Site Lease.

7. Termination

7.1. Termination Upon Purchase of Project

If the District exercises its option to purchase the Project pursuant to the Facilities

Lease, then this Site Lease shall terminate concurrently with the District’s buy out and
termination of the Facilities Lease. ) :

7.2. Termination Due to Default by Developer

If Developer defaults pursuant to the provision(s) of the Facilities Lease and the District
terminates the Facilities Lease pursuant to the Facilities Lease provision(s) allowing.
termination, then the Developer shall be deemed to be in default of this Site Lease and
this Site Lease shall also terminate at the same time as the Facilities Lease.

7.3. Termination Due to Default by District

If District defaults pursuant to the provision(s) of the Facilities Lease, the Developer, or
its assignee, will have the right, for the then remaining term of this Site Lease, to:

7.3.1. Take possession of the Project Site.

7.3.2. If it deems it appropriate, cause appraisal of the Project Site and a study
of the then reasonable uses thereof.

7.3.3. Re-let the Project Site; and

7.3.4. Stop all Work associated with the Site Lease.

8: Title to Administrative Site " _

During the term of this Site Lease, the District shall hold fee titie to the Administrative Site,
including the Project Site, and nothing in this Site Lease or the Facilities Lease shall change,
in any way, the District’s ownership interest in the Administrative Site.

9. Improvements

Title to all improvements made on the Project Site during the term hereof shall be held, vest
and transfer pursuant to the terms of the Facilities Lease.

Site Lease Page 3
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10. No Merger

The leaseback of the Project Site by the Developer to the District pursuant to the Facilities
Lease shall not effect or result in a merger of the estates of the District in the Project Site,
and the Developer shall continue to have a leasehold estate in the Project Site pursuant to
this Site Lease throughout the term hereof.

11. Right of Entry

The District reserves the right for any of its duly authorized representatives to enter upon
the Project Site at any reasonable time to inspect the same, provided the District follows all

safety precautions required by the Developer.

12. Quiet Enjoyment

Subject to any rights the District may have under the Facilities Lease (in the absence of an
Event of Default) to possession and enjoyment of the Project Site, the District hereby
covenants and agrees that it will not take any action to prevent the Developer from having
quiet and peaceable possession and enjoyment of the Project Site during the term hereof
and will, at the request of the Developer, to the extent that it may lawfully do so, join in any
legal action in which the Developer asserts its right to such possession and enjoyment.

13. Waste

The Developer agrees that at all times that it is in possession of the Project Site, it will not
commit, suffer or permit any waste on the Project Site, and that it will not willfully or
knowingly use or permit the use of the Project Site for any illegal purpose or act.

14. Further Assurances and Corrective Instruments

The Parties shall, from time to time, execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, such supplements hereto and such further
instruments as may reasonably be required for correcting any inadequate or incorrect
description of the Project Site hereby leased or intended so to be or for carrying out the
expressed intention of this Site Lease and the Facilities Lease.

15. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
15.1. Due Organization and Existence

The District is a schoo! district, duly organized and existing under the Constitution and
laws of the State of California.

15.2. Authorization

The District has the full power and authority to enter into, to execute and to deliver this
Site Lease, and to perform all of its duties and obligations hereunder, and has duly
authorized the execution of this Site Lease.

Site Lease Page 4
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15.3. No Violations

To the best of the District’s actual knowledge, neither the execution and delivery of this
Site Lease nor the Facilities Lease, nor the fulfillment of or compliance with the terms
and conditions hereof. or thereof, nor the consummation of the transactions
contemplated hereby or thereby, conflicts with or results in a breach of the terms,
conditions or provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a default under
any of the foregoing, or results in the creation or imposition of any lien, charge or
encumbrance whatsoever upon any of the property or assets of the District, or upon the
Project Site, except Permitted Encumbrances.

15.4. CEQA Compliance

The District has complied with all assessment requirements imposed upon it by the
California Environmental Quality Act (Public Resource Code Section 21000 et seq.
(*"CEQA™ in connection with the Project, and no further environmental review of the
Project is necessary pursuant to CEQA before the construction of the Project may
commence.

15.5. Condemnation Proceedings

15.5.1. District covenants and agrees, but only to the extent that it may
lawfully do so, that so long as this Site Lease remains in effect, the District will
not seek to exercise the power of eminent domain with respect to the Project so
as to cause a full or partial termination of this Site Lease and the Facilities L ease.

15.5.2. If for any reason the foregoing covenant is determined to be
unenforceable or in some way invalid, or if District should fail or refuse to abide
by such covenant, then, to the extent they may lawfully do so, the Parties agree
that the financial interest of Developer shall be as indicated in the Facilities
Lease.

15.6. Use and Zoning
To the best of the District’s actual knowledge, the Project Site is properly zoned for its
intended purpose and the use or activities contemplated by this Site Lease will not
conflict with local, state or federal law.

15.7. Taxes

To the best of the District’s actual knowledge, all taxes and assessments are paid
current and such taxes and assessments will continue to be paid to the extent that the

Districtis notexempls -

16. Representations of the Developer

The Developer represents, covenants and warrants to the District as follows:
16.1. Due Organization and Existence

The Developer is a California company duly organized and existing under the laws of the
State of California, has power to enter into this Site Lease and the Facilities Lease; is

Site Lease Page 5
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possessed of full power to lease, leaseback, and hold real and personal property and has
duly authorized the execution and delivery of all of the aforesaid agreements.

16.2. Authorization

The Developer has the full power and authority to enter into, to execute and to deliver
this Site Lease, and to perform all of its duties and obligations hereunder, and has duly
authorized the execution of this Site Lease.

16.3. No Violations

Neither the execution and delivery of this Site Lease or the Facilities Lease, nor the
fulfillment of or compliance with the terms and conditions hereof or thereof, nor the
consummation of the transactions contemplated hereby or thereby, conflicts with or
results in a breach of the terms, conditions or provisions of any restriction or any
agreement or instrument to which the Developer is now a party or by which the
Developer is bound, or constitutes a default under any of the foregoing, or results in the
creation or imposition of any lien, charge or encumbrance whatsoever upon any of the
property or assets of the Developer, or upon the Project Site, except for Permitted
Encumbrances.

16.4. No Bankruptcy
Developer is not now nor has it ever been in bankruptcy or receivership.
16.5. No Litigation
There is no pending or, to the knowledge of Developer, threatened action or proceeding

before any court or administrative agency which will materially adversely affect the
ability of Developer to perform its obligations under this Site Lease or the Facilities

Lease.

17. Insurance and Indemnity

The Developer and the District shall comply with the insurance requirements and the
indemnity requirements as indicated in the Facilities Lease.

18. Assignment and Subleasing

This Site Lease may be assigned and/or the Project Site subleased, as a whole or in part, by
the Developer only upon the prior written consent of the District to such assignment or
sublease, which shall not be unreasonably withheld.

19. Restrictions on District

The District agrees that it will not mortgage, sell, encumber, assign, transfer or convey the
Project Site or any portion thereof during the term of this Site Lease in any way that would
interfere with or diminish Developer’s interests indicated in this Site Lease.

20. Liens and Further Encumbrances

Developer agrees to keep the Project Site and every part thereof free and clear of any and
all encumbrances and/or liens, including without limitation, pledges, charges,

Site Lease Page 6
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encumbrances, claims, mechanic liens and/or other liens for or arising out of or in
connection with work or labor done, services performed, or materials or appliances used or
furnished for or in connection with the Project Site or the Project. Pursuant to the Facilities
Lease, Developer further agrees to pay promptly and fully and discharge any and all claims
on which.any encumbrance and/or lien may or could-be based, and to save and hold District
free and harmless from any and all such liens, mortgages, and claims of liens and suits or
other proceedings pertaining thereto. This subsection does not apply to Permitted
Encumbrances.

21. Notices

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form with postage fully prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:

Oakland Unified School District _| Cahill/Focon Joint Venture

955 High Street 1111 Broadway, Suite 1340

Oakland, CA 94601 Oakland; CA 94607

Attn: Cesar Monterrosa, Director of Attn: Blair Allison, Executive Vice
Facilities, Facilities Planning & President, Cahill Contractors LLC; Michael
Management Department Seals, President, Focon, Inc.

With a copy to:

Deidree Y.M.K. Sakai

DANNIS WOLIVER KELLEY

275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer and the District, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

22. Binding Effect

This Site Lease shall inure to the benefit of and shall be binding upon the Developer and the
District and their respective successors and assigns.

23. No Additional Waiver Implied by One Waiver

In the event any agreement contained in this Site Lease should be breached by either party

—and therearter waived by the other party, such waiver shall"be Iimited to the particular
breach so waived and shall not be deemed to waive future compliance with any term hereof
or any other breach hereunder.

24, Severability

In the event any provision of this Site Lease shall be held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render unenforceable
any other provision hereof, unless elimination of such invalid provision materially alters the
rights and obligations embodied in this Site Lease or the Facilities Lease.

Site Lease o E’;g_e 7
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25. Amendments, Changes and Modifications

Except as to the termination rights of both Parties as indicated in the Facilities Lease, this
Site Lease may not be amended, changed, modified, altered or terminated without the
written agreement of both Parties hereto.

26. Obligations Absolute

The Developer agrees that the obligations of the Developer are absolute and unconditional
and not subject to any charges or setoffs against the District whatsoever.

27. Execution _in Counterparts

This Site Lease may be executed in several counterparts, each of which shall be an original
and all of which shall constitute one and the same instrument.

28. Developer and District Representatives

Whenever under the provisions of this Site Lease approval by the Developer or the District
is required, or the Developer or the District is required to take some action at the request of
the other, such approval or such request shall be given for the Developer by the Developer
Representative and for the District by the District Representative, and any party hereto shall
be authorized to rely upon any such approval or request.

29. Applicable Law

This Site Lease shall be governed by and construed in accordance with the laws of the State
of California, and venued in the County within which the Administrative Site is located.

30. Attorney's Fees

If either party brings an action or proceeding involving the Administrative Site or to enforce
the terms of this Site Lease or to declare rights hereunder, each party shall bear the cost of
its own attorneys’ fees.

31. Captions

The captions or headings in this Site Lease are for convenience only and in no way define,
limit or describe the scope or intent of any provisions or sections of this Site Lease.

32. Prior Agreements

This Site Lease and the corresponding Facilities Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Site Lease and no prior agreements or understanding pertaining to any such matter shall be

effective for any purpose.

33. Further Assurances

Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Site Lease.
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EXHIBIT A

LEGAL DESCRIPTION OF ADMINISTRATIVE SITE

Attached is the Legal Description for:

Marcus Foster Leadership Education Complex Project
1025 2nd Avenue

Oakland CA 94606

APN: 19-25-2-5
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EXHIBIT B
DESCRIPTION OF PROJECT SITE

Attached is a map or diagram showing the location-of the Administrative Site-that
is subject to this Site Lease and upon which Developer will construct the Project.

ELC SITE PLAN

Exhibit B to Site Lease Page 11
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FACILITIES LEASE

For all or a portion of the following Site:

Marcus Foster Education Leadership Complex
1025 2nd Avenue

Oakland, CA 94606

APN: 19-25-2-5

By and between

Oakland Unified School District
955 High Street

Oakland, CA 94601

And

Cahill/Focon Joint Venture
1111 Broadway, Suite 1340
Oakland, CA 94607

Dated as of February 9, 2018
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FACILITIES LEASE

This facilities lease (“Facilities Lease”), dated as of February 9, 2018 (“Effective
Date”), is made and entered into by and between Cahill/Focon Joint Venture (“"Developer”),
a California joint venture duly organized and existing under the laws of the State of
California, as sublessor, and Oakland Unified School District, a school district duly organized
and validly existing under the laws of the State of California, as sublessee ("District”)
(together, the “Parties”).

‘RECITALS

WHEREAS, the District is authorized under Section 17406 of the Education Code of
the State of-Galifornia-te lease -a-site to-a- developer-and-to-have-that-developer-develop-and - - -
construct the project on the site and to lease back to the District the site and the completed
project; and

WHEREAS, the District desires to provide for the development and construction of
certain work to be performed on portions of the Administrative Site which will include
construction of improvements to be known as the Marcus Foster Education Leadership
Complex (“Project”); and

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land
focated at 1025 2nd Avenue, Oakland, California, known as The Paul Robeson Building and
The Ethel Moore Memorial Building, as more particularly described in Exhibit A and shown
on Exhibit B attached hereto and incorporated herein by this reference (“Administrative
Site”); and

WHEREAS, District and Developer have executed a site lease at the same time as
this Facilities Lease whereby the District is leasing the Project Site to the Developer (“Site
Lease”); and

WHEREAS, District has retained Shah Kawasaki Architects (“Architect”) to prepare
plans and specifications for the Project {(“"Plans and Specifications”) and to act as the Design
Professional in General Responsible Charge for the Project; and

WHEREAS, the Governing Board of the District (*Board”) has determined that it is in
the best interests of the District and for the common benefit of the citizens residing in the
District to construct the Project by leasing the Project Site to Developer and by
simultaneously entering into this Facilities Lease under which the District will lease back the
Project Site and the Project from Developer and if necessary, make Lease Payments; and

WHEREAS, the District further acknowledges and agrees that it has entered into the
Site Lease and the Facilities Lease pursuant to Education Code Section 17406 as the best
available and most expeditious means for the District to satisfy its substantial need for the
facilities to be provided by the Project and to accommodate and educate District students
and to utilize its facilities proceeds expeditiously; and

WHEREAS, this Site Lease and Facilities Lease are awarded based a competitive
solicitation process pursuant to Education Code section 17406 and in compliance with the
required procedures and guidelines for evaluating the qualifications of proposers adopted
and published by the Board to the proposer providing the best value to the school district,
taking into consideration the proposer’s demonstrated competence and professional
qualifications necessary for the satisfactory performance of the services required; and
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WHEREAS, the selection of the Developer was conducted in a fair and impartial
manner; and

WHEREAS, Developer has reviewed the Lease Documents; and

WHEREAS, Developer represents that it has the expertise and experience to
perform the services set forth in this Facilities Lease; and

WHEREAS, the Parties have performed all acts, conditions and things required by
law to exist, to have happened and to have been performed precedent to and in connection
with the execution and entering into of this Facilities Lease and all those conditions
precedent do exist, have happened and have been performed in regular and due time, form
and manner as required by law, and the Parties hereto are now duly authorized to execute
and enter into this Facilities Lease; and

WHEREAS, the competitive solicitation process, described above, for this Project
also included the construction of improvements adjacent to the Project Site at Dewey
Academy, located at 1111 Second Avenue, Oakland, California, to be known as Dewey
Academy Multipurpose Room and Finishing Kitchen (“"Dewey Academy Project”), such that
the parties may, at their option, amend the Site Lease and Facilities Lease to provide for the

Dewey Academy Project; and

WHEREAS, Developer is authorized to lease the Project Site as lessee and to
develop the Project and to have the Project constructed on the Project Site and to lease the
Project and the Project Site back to the District, and has duly authorized the execution and

delivery of this Facilities Lease.

NOW, THEREFORE, in consideration of the above recitals and of the mutual
covenants hereinafter contained, the Parties hereto do hereby agree as follows:

1. Definitions

In addition to the terms and entities defined above or in subsequent provisions, and unless
the context otherwise requires, the terms defined in this section shall, for all purposes of
this Facilities Lease, have the meanings herein specified.

1.1 “Developer” or "Lessor” means Cahill/Focon Joint Venture, a joint venture
partnership, organized and existing under the laws of the State of California,
Contractor's license number 1035872 issued by the State of California,
Contractors’ State License Board, in accordance with division 3, chapter 9, of
the Business and Professions Code, and its successors and assigns.

1.2 “Developer’'s Representative” means the Managing Member of Developer,
or any person authorized to act on behalf of Developer under or with respect

to this Facilities Lease.
1.3 “Contract Documents” are defined in Exhibit “D" to this Facilities Lease.

1.4 “District” or “Lessee” means the Oakland Unified School District, a school
district duly organized and existing under the laws of the State of California.
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i.5 “District Representative” means the Superintendent of the District, or any
other person authorized by the Board of Education of the District to act on
behalf of the District under or with respect to this Facilities Lease.

1.6 “Permitted Encumbrances” means, as of any particular time:

1.6.1 Liens for general ad valorem taxes and assessments, if any, not
then delinquent, or which the District may permit to remain
unpaid;

1.6.2 The Site Lease.

-1..6.3- - -This Facilities-Lease:— ——— —— —- s mmmmme o - ——— —

1.6.4 Easements, rights of way, mineral rights, drilling rights and other
rights, reservations, covenants, conditions or restrictions which
exist of record as of the date of this Facilities Lease.

1.6.5 Easements, rights of way, mineral rights, drilling rights and other
rights, reservations, covenants, conditions or restrictions
established following the date of recordation of this Facilities Lease
and to which Developer and the District consent in writing which
will not impair or impede the operation of the Project Site.

2. Exhibits

The following Exhibits are attached to and by reference incorporated and made a part of this
Facilities Lease:

2.1 Exhibit A - Legal Description of the Administrative Site: The
descriptions of the real property constituting the Administrative Site.

2.2 Exhibit B - Dascription of the Project Site: The map or diagram depiction
of the Project Site.

2.3 Exhibit C - Guaranteed Maximum Price and Other Project Cost,
Funding, and Payment Provisions: A detailed description of the
Guaranteed Maximum Price and the provisions related to the payment of that
amount to the Developer, including Attachment 3, the Schedule of Lease
Payments and_Payoff Dates and Amounts. .

2.4 Exhibit D - General Construction Provisions: The provisions generally
describing the Project’s construction.

2.5 Exhibit D-1 - Special Conditions Provisions: The provisions describing
conditions specific to the Project’s construction.

2.6 Exhibit E - Memorandum of Commencement Date: The Memorandum
which will memorialize the commencement and expiration dates of the Lease
Term.

2.7 Exhibit F - Construction Schedule

Facilities Ler;lsé - . o Page 3

Marcus Foster Education Leadership Complex
DWK DMS 3223651v1



2.8 Exhibit G - Schedule of Values
2.9 Exhibit H — Project Labor Agreement

2.10 Exhibit I - Local, Small Local and Small Local Resident Business
Enterprise Program

2.11 Exhibit J - Disabled Veteran Business Enterprise Participation Policy

3. Lease of Project and Project Site

3.1 Developer hereby leases the Project and the Project Site to the District, and
the District hereby leases said Project and Project Site from Developer upon
the terms and conditions set forth in this Facilities Lease.

3.2 The leasing by Developer to the District of the Project Site shall not affect or
result in a merger of the District’s leasehold estate pursuant to this Facilities
Lease and its fee estate as lessor under the Site Lease. Developer shall
continue to have and hold a leasehold estate in the Project Site pursuant to
the Site Lease throughout the term thereof and. the term of this Facilities
Lease.

3.3 Asto the Project Site, this Facilities Lease shall be deemed and constitute a
sublease.

4. Term
4.1 Facilities Lease is Legally Binding

This Facilities Lease is legally binding on the Parties upon execution by the
Parties and the District Board’s approval of this Facilities Lease. The Term of
this Facilities Lease for the purposes of District’s obligation to make Lease
Payments shall commence on the earlier of the following two (2) events,
whichever occurs first ("Commencement Date”):

4.1.1 The date the District takes beneficial occupancy of the Project; or

4.1.2 The date when Developer delivers possession of the Project to
District and when all improvements to be provided by Developer
are determined by the District to be completed as set forth in
Exhibits D and D-1 to this Facilities Lease.

Unless earlier terminated pursuant to the provisions of the Contract
Documents, the Term of this Facilities Lease for the purposes of District’s
obligations to make Lease Payments shall terminate one (1) year thereafter
or upon payment of the final lease payment.

4.2  After Developer has completed construction of the Project and the District has
accepted the Project, the Parties shall execute the Memorandum of
Commencement Date attached hereto as Exhibit E to memorialize the
commencement date of the Lease Payments and expiration date of the Term.
Notwithstanding this Term, the Parties hereby acknowledge that each has
obligations, duties, and rights under this Facilities Lease that exist upon
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execution of this Facilities Lease and prior to the beginning of the Lease
Payment obligations.

4.3 The Term may be extended or shaortened upon the occurrence of the earliest
of any of the following events, which shall constitute the end of the Term:

4.3.1 An Event of Default by District as defined herein and Developer's
election to terminate this Facilities Lease as permitted herein, or

4.3.2 An Event of Default by-BPeveloper as defined herein and District’s
election to terminate this Facilities Lease as permitted herein, or

4.3.3- - —Consummation-of the District's-purehase option-pursuant-to-the -
Guaranteed Maximum Price and Other Project Cost, Funding, and
Payment Provisions indicated in Exhibit C ("Guaranteed Maximum
Price Provisions”).

4.3.4 A third-party taking of the Project under Eminent Domain, only if
the Term is ended as indicated more specifically herein.

4.3.5 Damage or destruction of the Preject, only.if the Term is ended as
indicated more specifically herein.

5. Payment

In consideration for the lease of the Project Site by the Developer back to the District and
for other good and valuable consideration, the District shall make all necessary payments
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C,

6. Title

6.1 During the Term of this Facilities Lease, the District shall hold fee title to the
Administrative Site, including the Project Site, and nothing in this Facilities
Lease or the Site Lease shall change, in any way, the District’s ownership
interest. -

6.2 During the Term of this Facilities Lease, Developer shall have a leasehold
interest in the Project Site pursuant to the Site Lease.

6.3 During the Term of this Facilities Lease, the Developer shall hold title to the
Project improvements provided by Developer which comprise fixtures, repairs,
replacements or modifications thereto.

6.4 If the District exercises its Purchase Option pursuant to the Guaranteed
Maximum Price Provisions indicated in Exhibit C or if District makes all
necessary payments under the Guaranteed Maximum Price Provisions
indicated in Exhibit C,; all right, title and interest of Developer, its assigns
and successors in interest in and to the Project and the Project Site shall be
transferred to and vested in the District at the end of the Term. Title shall be
transferred to and vested in the District hereunder without the necessity for
any further instrument of transfer; provided, however, that Developer agrees
to execute any instrument requested by District to memorialize the
termination of this Facilities Lease and transfer of title to the Project.
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7. Quiet Enjoyment

Upon District’s possession of the Project, Developer shall thereafter provide the District with
quiet use and enjoyment of the Project, and the District shall during the Term peaceably
and quietly have and hold and enjoy the Project, without suit, trouble or hindrance from
Developer, except as otherwise may be set forth in this Facilities Lease. Developer will, at
the request of the District and at Developer’s cost, join in any legal action in which the
District asserts its right to such possession and enjoyment to the extent Developer may
fawfully do so. Notwithstanding the foregoing, Developer shall have the right to inspect the
Project and thé Project Site as provided herein.

8. Representations of the District

The District represents, covenants and warrants to the Developer as follows:
8.1 Due Organization and Existence

The District is a school district, duly organized and existing under the
Constitution and laws of the State of California.

8.2 Authorization

The District has the full power and authority to enter into, to execute and to
deliver this Facilities Lease, and to perform all of its duties and obligations
hereunder, and has duly authorized the execution of this Facilities Lease.

8.3 No Violations

Neither the execution and delivery of this Facilities Lease nor the Site Lease,
nor the fulfillment of or compliance with the terms and conditions hereof or
thereof, nor the consummation of the transactions contemplated hereby or
thereby, conflicts with or results in a breach of the terms, conditions or
provisions of any restriction or any agreement or instrument to which the
District is now a party or by which the District is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of
any lien, charge or encumbrance whatsoever upon any of the property or
assets of the District, or upon the Project Site, except Permitted
Encumbrances. '

8.4 Condemnation Proceedings

8.4.1 District covenants and agrees, but only to the extent that it may
lawfully do so, that so long as this Facilities Lease remains in
effect, the District will not seek to exercise the power of eminent
domain with respect to the Project so as to cause a full or partial
termination of this Facilities Lease.

8.4.2 If for any reason the foregoing covenant is determined to be
unenforceable or in some way invalid, or if District should fail or
refuse to abide by such covenant, then, to the extent it may
lawfully do so, District agrees that the financial interest of
Developer shall be as indicated in this Facilities Lease.
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9. Representations of the Developer

The Developer represents, covenants and warrants to the District as follows:

9.1

9.2

9.3

9.4

9.5

9.6

Due Organization and Existence

The Developer is a California company duly organized and existing under the
laws of the State of California, has the power to enter into this Facilities Lease
and the Site Lease; is possessed of full power to lease, lease back, and hold
real and personal property and has-duly-authorized the execution and delivery
of all of the aforesaid agreements.

Autherization- - - - - e

Developer has the full power and authority to enter into, to execute and to
deliver this Facilities Lease, and to perform al! of its duties and obligations
hereunder, and has duly authorized the execution of this Facilities Lease.

No Violations

Neither the execution and delivery of this Facilities.Lease and the Site Lease,
nor the fulfillment of or compliance with the terms and conditions hereof or
thereof, nor the consummation of the transactions contemplated hereby or
thereby, conflicts with or results in a breach of the terms, conditions or
provisions of any restriction or any agreement or instrument to which
Developer is now a party or by which Developer is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of
any lien, charge or encumbrance whatsoever upon any of the property or
assets of Developer, or upon the Project Site, except Permitted
Encumbrances.

No Bankruptcy
Developer is not now nor has it ever been in bankruptcy or receivership.
No Encumbrances

Developer shall not pledge any District payments of any kind, related to the
Site Lease, this Facilities Lease, or in any way derived from the Project Site,
and shall not mortgage.or encumber the. Project Site, except as may be
specifically permitted pursuant to the provisions of this Facilities Lease related
to Developer’s financing the construction of the project.

Continued Existence

Developer shall not voluntarily commence any act intended to dissolve or
terminate the legal existence of Developer,-at or-befare the latest of the
following:

9.6.1 Eighteen (18) months following Completion of the Project.

9.6.2 One (1) year following expiration or earlier termination of the
Term.
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9.6.3 After dismissal and final resolution of any and all disputes between
the Parties and/or any third-party claims related, in any way, to
the Project.

While the lease documents are in effect, Developer shall give District one
hundred twenty (120) days written notice prior to dissolving or terminating
the legal existence of Developer.

10. Pre-construction Services

10.1 Scope of the Preconstruction Services

Developer shall perform management and coordination services, plan and
specification constructability reviews, provide value-engineering reviews and
recommendations and other reviews as necessary to verify that the drawings
and specifications are clear and reasonably accurate to minimize the need for
changes during the construction phase of the project, including but not
limited to the following:

10.1.1 General Services

10.1.1.1 Developer shall attend regular meetings during Project
development between the Architect, the District, District site
personnel, and any other applicable consultants of the
District as required to discuss the Project, including budget,
scope and schedule.

10.1.1.2 Developer shall assist the Architect with making formal
presentations to the governing board of District. Such
assistance is anticipated to include floor plans and
elevations necessary for any architectural presentation.

10.1.1.3 Developer shall prepare a rough schedule in Microsoft
PROJECT and update as necessary.

10.1.1.4 Developer shall prepare and update the components of the
Guaranteed Maximum Price and shall be primarily
responsible for ensuring that the Project can and is
constructed for no more than that amount.

10.1.1.5 While the Architect is anticipated to provide primary
assistance, Developer shall reasonably assist District with
City land use issues;

10.1.1.6 Architect shall act as lead and Developer will assist District
and Architect with City of Oakland, and DSA, as applicable,
review, input, and timeframe for same;

10.1.1.7 Architect shall act as lead and Developer will assist with
review and comment upon geotechnical / soils investigation
and report;
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10.1.1.8 Architect shall act as lead and Developer will assist with
review and comment upon survey of the Project site;

10.1.2 Review of Design Documents.

10.1.2.1 Review Project design and budget with the District and the
Architect based on the Desigh Development Documents,
50% Construction Documents, and the 100% Construction
Documents submitted to City of Oakland, and DSA, as
applicable to: i 5 ,

10.1.2.1.1 Provide recommendations on site use and
= === = - — -- - = - - -improvements; selection-of -materiats; building— -
systems and equipment and methods of Project
delivery;

10.1.2.1.2 Provide recommendations on relative feasibility of
construction methods, availability of materials and
labor, time requirements for procurement,
installation.and-construction. of .the Project and
subparts thereof if.requested, and. factors relating te
cost including, but not limited to, construction costs
of alternate designs of materials, preliminary
budgets and possible economics that could be
achieved through alternate methods or substitutions;

10.1.2.1.3 Provide interim design phase estimates to establish
z and maintain the Project budget and scheduled
costs; and

10.1.2.1.4 Provide plan review.

10.1.2.1.5 Value-engineering. Prepare a value-engineering
report for District review and approval that:

10.1.2.1.5.1 Details areas of cost saving (e.qg.
construction processes/procedures, specified
materials and equipment, and equipment or
other aspects of the design documents that
can-be-medified-to reduce-costs and/or the
time for achieving Completion of the Project
and/or to extend life-cycle and/or to reduce
maintenance/operations costs, without
diminution in the quality of
materials/equipment/workmanship, scope or
intended purposes of the Project);

10.1.2.1.5.2 Provides detailed estimate for proposed
value-engineering items;

10.1.2.1.5.3 Defines methodology or approaches that
maximize value; and
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10.1.3

10.1.2.1.5.4 Identifies design choices that can be more
economically delivered.

10.1.2.1.6 Constructability Review. Prepare detailed

interdisciplinary constructability review within
twenty-eight (28) days of receipt of the plans from
the District that:

10.1.2.1.6.1 Ensures construction documents are well
coordinated and reviewed for errors, but
Developer is not responsible for undiscovered
design errors and omissions;

10.1.2.1.6.2 Identifies to the extent known,
construction deficiencies and areas of
concern;

10.1.2.1.6.3 Back-checks design drawings for inclusion
of modifications, but Developer is not
responsible for back-checking changes not
identified by the Architect;

10.1.2.1.6.4 Provides the District with written:

10.1.2.1.6.4.1 Recommendations regarding the
suitability of the District's Project
requirements and design standards.
District acknowledges that the
Architect is responsible to design per
the District Standards.

10.1.2.1.6.4.2 Confirmation that various
components have been coordinated
and are consistent with each other so
as to minimize conflicts within or
between components of the design
documents.

10.1.2.2 Confirm Modifications to Design Drawings. If the District
accepts Developer's comments, including the value-
engineering and/or constructability review comments,
review the design documents to confirm that those
comments are properly incorporated into the final design
documents.

Budget of Project Costs.

10.1.3.1 At each stage of plan review indicated above, Developer will
update and refine the budget of the Guaranteed Maximum
Price based on the most recent set of design documents.
Developer shall also advise the District and the Architect if it
appears that the total construction costs may exceed the
Guaranteed Maximum Price established by the District and
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1G0.1.4

10.1.5

Facilities Lease

shall make recommendations for corrective action.
Developer will further provide input to the District and
Architect relative to value of construction, means and
methods for construction, duration of construction of
various building methods and constructability.

10.1.3.2 In each budget of the Guaranteed Maximum Price,

Developer shall include values of scopes of work subdivided
into component parts in sufficient detail to serve as the
basis for progress payments during construction. Fhis -
budget of the Guaranteed Maximum Price shall include, at a
minimum, the following information divided into at least the

following categories-for-each siter———— = ———— T

10.1.3.2.1 Overhead and profit;

10.1.3.2.2 Supervision;

10.1.3.2.3 General conditions;

10.1.3.2.4 Layout & Mabilization (not more than 1%)

10.1.3.2.5 Submittals, samples, shop drawings;

10.1.3.2.6 Bonds and insurance;

10.1.3.2.7 Close-out documentation;

10.1.3.2.8 Demolition;
Construction Scheduie and Phasing Plan
Developer shall prepare a preconstruction schedule to guide the
design team through to bid dates. That schedule shail show the
multiple phases and interrelations of design, constructability
review, and estimating. Developer shall also prepare a full
construction schedule for the Project detailing the phasing and
construction activities. Developer shall further investigate,
recommend and prepare a schedule for the District's purchase of
materials and equipment requiring long lead time procurement,
and coordinate the schedule with the early preparation of portions

of the Contract Documents by the Architect.

Construction Planning and Bidding

10.1.5.1 For all of Developer’s activities relating to construction

planning and bidding, Developer-shall comply with all
applicable legal requirements, including but not limited to
those set forth in Education Code section 17406.

10.1.5.2 Consult with District staff in relation to the existing site.

Selected developer should make site visits, as needed to
review the current site conditions. During this evaluation,
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10.1.5.3

10.1.5.4

10.1.5.5

10.1.5.6

10.1.5.7

10.1.5.8

10.1.5.9

Developer may make recommendations relating to soils
investigations and utility locations and capacities, in order
to minimize unforeseen conditions.

Attend meetings at the Project site with the Architect and
the design team every two (2) weeks, until plans are ready
for submittal to City of Oakland, and DSA, as applicable,
(approximately 6 to 8 weeks, meeting duration is
approximately 2 hours).

Provide plan review and constructability services with an
emphasis on ensuring that the Project can be completed
within the established schedule and within the available
budget.

Provide a detailed analysis of all major Project systems with
an emphasis on possible value engineering possibilities.

Prepare and distribute specifications and drawings provided
by District to facilitate bidding to Developer's
subcontractors.

Review the drawings and specifications to eliminate areas of
conflict and overlapping in the work to be performed by
various subcontractors, and with a view to eliminating
change order requests by the Architect or subcontractors,
but Developer is not responsible for undiscovered design
errors or omissions.

Conduct pre-bid conferences. Coordinate with District and
the Architect in responding to subcontractor questions or
providing clarification to all subcontractors.

City of Oakland, and DSA, as applicable, approved plans
shall be utilized to receive subcontractor bids and develop
the final GMP in accordance with the lease-leaseback
agreement forms, including the requirement that the
bidding shall be initiated within one (1) week of notice of
City of Oakland or DSA approval and delivery of City of
Qakland- or DSA-approved plans and specifications.

10.1.5.9.1 Developer shall engage in competitive bidding for

subcontractors for all scopes of work on the Project
that constitute more than one half of one percent
(0.5%) of the total GMP.

10.1.5.9.2 Developer shall provide public notice of availability

of work to be subcontracted in accordance with the
publication requirements applicable to the
competitive bidding process of the school district,
including a fixed date and time on which
qualifications statements, bids, or proposals will be
due.

Facilities Lease
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10.1.5.9.3 Developer shall establish reasonable qualification
criteria and standards for District review and
approval, which shall not be unreasonably withheld.

10.1.5.9.4 The District representative shall be present during
the receipt of bids from subcontractors. Developer
shall provide all bids received from all subcontractors
to the District.

10.1.5.9.5 -Developer shall award the subcontract on a best
value basis.

S s — e e = - 30150976 Developer-will-endeavor-toreceive-at teast three— - - — — - —
(3) bona fide bids from subcontractors for all scopes
of work, or seek the District’s prior approval if it
wishes to provide fewer than the minimum number
of bona fide bids from subcontractors.

10.1.5.9.7 The process may include prequalification or short-
listing.

10.1.5.10The GMP shall be presented to the District in the following
manner within a three ring binder as well as electronically
on an external memory device such as a CD, USB drive, or
other comparable device:

10.1.5.10.1 Cover sheet, signed by the Developer indicating
the GMP dollar amount with a certification, indicating
that the GMP is all inclusive per the plans,
specifications and addenda (contract documents).
Also include certification stating, “"Developer hereby
certifies that they have reviewed all subcontractor
proposals and whether the subcontractor excluded
portions of their scope the Developer has included all
costs for a complete GMP in accordance with plans,
specifications and addenda.”

10.1.5.10.2 A bid tabulation sheet indicating the breakdown
by subcontractor/trade along with the appropriate .
-general conditieon amount; other fees (as submitted
with the response to the RFQ/P).

10.1.5.10.3 Behind the bid tabulation sheet mentioned in
subdivision 10.1.5.10.2 above should be a sheet that
indicates what is included in the general conditions,
which should match what was submitted in the
response to the RFQ/P.

10.1.5.10.4 Copies of all subcontractor bids received divided
by trade that corresponds to the final spread sheet
with a cover sheet indicating the scope and
subcontractors that provided bids as well as those
that were asked to bid, but did not submit a
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proposal. This sheet should have the dollar amounts
for each subcontractor that provided a bid with the
first column being the proposed subcontractor for
that trade.

10.1.5.10.5 Behind subdivision 10.1.5.10.4 above should be
the bids for that trade with the proposed
subcontractor bid on top and the other subcontractor
bids in descending dollar order.

10.1.5.11Produce detailed construction CPM schedules to be
incorporated into the Project documents including
jdentification of the Project critical path and agency
approvals.

10.1.5.12Plan the phases and staging of construction, staging areas,
temporary fencing, office trailer placement, access, etc. as
required.

10.1.5.13Any other services that are reasonable and necessary to
control the budget and schedule. List those areas where
subconsultants will be required and where the Developer
has in-house expertise. Provide resumes of persons
providing each of these services and for key personnel
- assigned to the Project.

10.2 Schedule

Preconstruction services outlined above will commence on the date the
District issues a Notice to Proceed with Preconstruction Services for the
Agreement, and conclude upon approval of the Amendment to the Facilities
Lease by District’s Board or termination of this Agreement by either party per
the Agreement’s terms. Any extension shall be subject to reasonable
approval in writing by the parties.

10.3 Ownership of Records

It is mutually agreed that all materials prepared by Developer under this
Agreement shall become the property of the District and Developer shall have
no property right therein whatsoever. Developer hereby assigns to District
any copyrights associated with the materials prepared pursuant to the
Agreement.

10.4 Open Book Policy
There will be an open book policy with Developer and its construction team.
District shall have access to all subcontractor bids, value engineering back-up,
contingency breakdown & tracking, and Developer fees.

10.5 Compensation to Developer for Preconstruction Services

District agrees to reimburse Developer in the total amount not to exceed One
Hundred Eighty Thousand, Five Hundred and 00/100 Dollars ($180,500.00),
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for the performance of preconstruction services contemplated by this
Agreement for this Project. The Parties also acknowledge and agree that if
the Parties later amend this Agreement to provide for the Dewey Academy
Project, Developer shall not receive any additional compensation or
reimbursement from District for the performance of any preconstruction
services for the Dewey Academy Project that are performed concurrently with
the construction of this Project. Developer shail be paid monthly for the
actual fees and allowed costs and expenses for all time and materials required
and expended for work requested and specified by the District as completed.
Said amount shall be paid within thirty (30) days upon submittal to and
verification by the District of a monthly billing statement showing completion
of the tasks for that month on a line item basis. In the event Developer and

- - - - -District-enter-into- an-Amendment-to-the-Facilities L.ease-for the construction- ---
of the Project, this compensation for services rendered will be included as a
line item part of the GMP summary, and payments made to date will be
shown as billed and paid to date to Developer by District. In the event
project savings exist upon completion of Construction, unpaid preconstruction
expenses established by verified time and materials billing statements (in
excess of the paid $180,500) may be paid to Developer up to the value of one
half (1/2) of the project savings. Project savings,.if any, shall be determined
based on the agreed-upon GMP,.in¢cluding Contingency and excluding
Allowances.

Developer shall be responsible for any and all costs and expenses incurred by
Developer, including but not limited to the costs of hiring sub-consultants,
contractors and other professionals, review of the Project’s Plans and
Specifications, review and preparation of necessary documentation relating to
the development of the Project, all travel-related expenses, as well as for’
meetings with District and its representatives, long distance telephone
charges, copying expenses, salaries of Developer staff and employees
working on the Project, overhead, and any other reasonabie expenses
incurred by Developer in performance of the preconstruction services
contemplated by this Agreement.

10.6 Termination before Construction Phase

10.6.1 Before the Notice to Proceed with Construction is issued by the
District, this Agreement may be terminated at any time without
cause by District upon fourteen (14) days written notice to
Developer.- In the event of such a termination by District, the
District shall pay Developer for all undisputed services performed
and expenses incurred per this Agreement, supported by
documentary evidence, including, but not limited to, payroll
records, invoices from third parties retained by Developer pursuant
to this Agreement, and expense reports up until the date of notice
of termination plus any sums due Developer for Board-approved
extra services. In ascertaining the services actualiy rendered
hereunder up to the date of termination of this Agreement,
consideration shall be given to completed work and work in process
that would best serve the District if a completed product was
presented.
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10.6.2

In the event that the parties do not reach an agreement on the
GMP, this Agreement will be terminated at that time. In the event
of such a termination, the District shall pay Developer no more
than the not to exceed amount in Section 10.5 above.

10.7 Construction Phase

Developer shall not commence any construction work before City of Oakland
approval of the Plans and Specifications.

11. Construction of Project

11.1 Construction of Project

11.1.1

11.1.2

11.1.3

11.1.4

Developer agrees to cause the Project to be developed,
constructed, and installed in accordance with the terms hereof and
the Construction Provisions set forth in Exhibit D, including those
things reasonably inferred from the Contract Documents as being
within the scope of the Project and necessary to produce the stated
result even though no mention is made in the Contract Documents.

Contract Time / Construction Schedule

It is hereby understood and agreed that the Contract Time for this
Project shall commence with the date upon which the District
issues the Notice to Proceed with Construction for the Project and
end with the date of Developer’s Completion of the Work for the
Project (“Contract Time”). 1t is further understood and agreed that
the Substantial Completion Time for this Project shall be four
hundred eighty-one (481) consecutive calendar days, commencing
with the date upon which the District issues the Notice to Proceed
with Construction for the Project and ending with the date of
Developer’s Substantial Completion of the Project. Therefore, if
the Notice to Proceed with Construction is issued on April 1, 2018,
then the Substantial Completion of the Work for the Project shall
occur no later than July 26, 2019. The Construction Schedule must
be approved by the District.

Schedule of Values

The Developer has provided a schedule of values, approved by the
District, which will be attached hereto as Exhibit G ("Schedule of
Values”). The Schedule of Values must be approved by the
District.

Liquidated Damages

Time is of the essence for all work Developer must perform to
complete the Project. It is hereby understood and agreed that it is
and will be difficult and/or impossible to ascertain and determine
the actual damage that the District will sustain in the event of and
by reason of Developer's delay; therefore, Developer agrees that it
shall pay to the District the sum of Five Thousand Dollars ($5,000)
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11.1.5

11.1.6

11.1.7

per day as liquidated damages for each and every day's delay in
Substantial Completion of the Project beyond the Substantial
Completion Time.

11.1.4.1 Substantial Completion Time shall apply only for the
purpose of assessing liquidated damages for this Project.
All other provisions based on Completion or Contract
Time remain based on Completion or Contract Time, and
are unaffected by this provision.

11.1.4.2 It is hereby understood and agreed that this amount is
not a penalty.

11.1.4.3 In the event any portion of the liquidated damages is
not paid to the District, the District may deduct that
amount from any money due or that may become due
the Developer under this Facilities Lease. The District's
right to assess liquidated damages is as indicated herein
and in Exhibit D,

11.1.4.4 The time during-which the construction of the Project is
delayed for cause as hereinafter specified may extend
the Substantial Completion Time for a reasonable time
as the District may grant.

Guaranteed Maximum Price

Developer will cause the Project to be constructed within the
Guaranteed Maximum Price as set forth and defined in the
Guaranteed Maximum Price Provisions in Exhibit C, and Developer
will not seek additional compensation from District in excess of that
amount, excepting modifications to the Guaranteed Maximum Price
by Change Order or Allowance Expenditure Directive.

Modifications

If the City of Oakland, or DSA, as applicable, requires changes to
the Contract Documents submitted by District to Developer, and
those changes change the construction costs and/or construction
time for-the Project; then-those ehanged costs or time will be
handled as a modification pursuant to the provisions of Exhibit D.

Labor Compliance Monitoring and Enforcement by
Department of Industrial Relations

This Project is subject to labor compliance monitoring and
enforcement by the Department of Industrial Relations pursuant to
Labor Code section 1771.4 and Title 8 of the California Code of
Regulations. Developer specifically acknowledges and understands
that it shall perform the Work of this Agreement while complying
with all the applicable provisions of Division 2, Part 7, Chapter 1, of
the Labor Code.
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11.1.8 Project Labor Agreement

This Project is subject to the extension or renewal of a project
fabor agreement entered into by the District prior to January 1,
2017, attached to the Facilities Lease as Exhibit H.

11.1.8.1 Skilled and Trained Workforce.

Pursuant to Education Code section 17407.5, Developer
is not required to establish its enforceable commitment
to use a Skilled and Trained Workforce, as defined in
Chapter 2.9 (commencing with Section 2600) of Part 1
of Division 2 of the Public Contract Code, as Developer
and all its subcontractors at every tier will become a
party to the District’s Project Labor Agreement.

11.1.9 Local, Small Local and Small Local Resident Business
Enterprise Program (L/SL/SLRBE)

This Project is subject to a minimum fifty percent (50%)
mandatory local participation requirement, pursuant to Board
Policy BP 7115 and Administrative Regulations AR 7115, attached
to the Facilities Lease as Exhibit I.

11.1.10 Disabled Veteran Business Enterprise Participation Policy

This Project is subject to the District’s Disabled Veteran Business
Enterprise Participation Policy, attached to the Facilities Lease as
Exhibit J.

12, Maintenance

Following delivery of possession of the Project by Developer to District, the repair,
improvement, replacement and maintenance of the Project and the Project Site shall be at
the sole cost and expense and the sole responsibility of the District, subject only to all
punch list items and warranties against defects in materials and workmanship of Developer
as provided in Exhibit D. The District shall pay for or otherwise arrange for the payment of
the cost of the repair and replacement of the Project resulting from ordinary wear and tear.
The District waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil
Code, but such waiver shall not limit any of the rights of the District under the terms of this

Facilities Lease.
13. Utilities

Following delivery of possession of the Project by Developer to District, the cost and
expenses for all utility services, including, but not limited to, electricity, natural gas,
telephone, water, sewer, trash removal, cable television, janitorial service, security,
heating, water, internet service, data transmission, and all other utilities of any type shall
be paid by District.
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iq. Taxes and Other Impositions

All ad valorem real property taxes, special taxes, possessory interest taxes, bonds and
special lien assessments or other impositions of any kind with respect to the Project, the
Project Site and the improvements thereon, charged te or imposed upon either Developer or
the District or their respective interests or estates in the Project, shall at all times be paid
by District. In the event any possessory interest tax is levied on Developer, its successors
and assigns, by virtue of this Facilities Lease or the Site Lease, District shall pay such
possessory interest tax directly, if possible, or shall reimburse Developer, its successors and
assigns for the full amount thereof within forty-five(45) days after presentation of proof of
payment by Developer.

15.1 Developer’s Insurance

The Developer shall comply with the insurance requirements as indicated here
and in Exhibit D and Exhibit D-1.

15.1.1 Commercial General Liability and Automobile Liability
Insurance

15.1.1.1 Developer shall procure and maintain, during the life of
the Project, Commercial General Liability Insurance and
Automobile Liability Insurance that shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) from all claims for
bodily injury, property damage, personal injury, death,
advertising injury, and medical payments arising from
operations under the Project. This coverage shall be
provided in a form at least as broad as Insurance
Services (ISO) Form CG 00 01 11 88. Deveiloper shail
ensure that Products Liability and Completed Operations
coverage, Fire Damage Liability, and Any auto including
owned, non-owned, and hired, are included within the
above policies and at the required limits, or Developer
shall procure and maintain these coverages separately.

-15.1.1.2 Except-as provided herein;-Developer’s-deductible or
self-insured retention for its Commercial General
Liability Insurance policy shall not exceed five thousand
dollars ($5,000) for deductible or twenty-five thousand
dollars ($25,000) for self-insured retention, respectively.

15.1.1.2.1 Developer may utilize a higher deductible
for its Commercial General Liability
Insurance policy, which shall not exceed
one hundred thousand dollars ($100,000),
if Cahill Contractors, LLC guarantees
payment of the higher deductible by
executing and submitting the Deductible
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15.1.2

15.1.3

15.1.4

Guarantee included with the Contract
Documents.

15.1.1.3 All such policies shall be written on an occurrence form.

Excess Liability Insurance

15.1.2.1 Developer may procure and maintain, during the life of
the Project, an Excess Liability Insurance Policy to meet
the policy limit requirements of the required policies if
Developer’s underlying policy limits are less than
required.

15.1.2.2 There shall be no gap between the per occurrence
amount of any underlying policy and the start of the
coverage under the Excess Liability Insurance Policy.
Any Excess Liability Insurance Policy shall protect
Developer, District, its Board Members, employees,
agents, Construction Manager(s), Project Manager(s),
Project Inspector(s), and Architect(s) in amounts and
including the provisions as set forth in Exhibit D or
Exhibit D-1 and/or the Supplementary Conditions (if
any), and that complies with all requirements for
Commercial General Liability and Automobile Liability
and Employers’ Liability Insurance.

15.1.2.3 The District will accept the Excess Liability Insurance
Policies that bring Developer’s primary limits to the
minimum requirements provided that they follow the
form of the primary Commercial General Liability policy.

Subcontractor

Developer shall require its Subcontractor(s), if any, to procure and
maintain Commercial General Liability Insurance, Automobile
Liability Insurance, and Excess Liability Insurance (if Subcontractor
elects to satisfy, in part, the insurance required herein by procuring
and maintaining an Excess Liability Insurance Policy) with
minimum limits at least equal to the amount required of the
Developer except where smaller minimum limits are permitted as
set forth below.

Workers’ Compensation and Employers’ Liability Insurance

15.1.4.1 In accordance with provisions of section 3700 of the
California Labor Code, the Developer and every
Subcontractor shall be required to secure the payment
of compensation to its employees.

15.1.4.2 Developer shall procure and maintain, during the life of
the Project, Workers’ Compensation Insurance and
Employers’ Liability Insurance for all of its employees
engaged in work under the Project, on/or at the Site of
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15.1.5

the Project. This coverage shall cover, at a minimum,
medical and surgical treatment, disability benefits,
rehabilitation therapy, and survivors' death benefits.
Developer shall require its Subcontractor(s), if any, to
procure and maintain Workers” Compensation Insurance
and Employers’ Liability Insurance for all employees of
Subcontractor(s). Any class of employee or employees
not covered by a Subcontractor’s insurance shall be
covered by Developer’s insurance. If any class of
employee or employees engaged in Work on the Project,
on or at the Site of the Project, is not protected under
the Workers’ Compensation Insurance, Developer shall

-~ provide, orshali-cause a Subcontractorto provide, —
adequate insurance coverage for the protection of any
employee(s) not otherwise protected before any of those
empioyee(s) commence work.

Builder's Risk Insurance: Builder's Risk “All Risk” Insurance

15.1.5.1

Developer shall procure and maintain, during the life of
this Gentract,-Builder’s Risk:(€ourse of Construction), or
similar first party property coverage acceptable to the
District, issued on a replacement cost value basis. The
cost shall be consistent with the total replacement cost
of all insurable Work of the Project included within the
Contract Documents. Coverage is to insure against all
risks of accidental physical loss and shall include without
limitation the perils of vandalism and/or malicious
mischief (both without any limitation regarding vacancy
or occupancy), sprinkler leakage, civil authority, theft,
sonic disturbance, collapse, wind, rain, dust, fire, war,
terrorism, lightning, smoke, and rioting. Coverage shall
include debris removai, demolition, increased costs due
to enforcement of all applicable ordinances and/or laws
in the repair and replacement of damaged and
undamaged portions of the property, and reasonable
costs for the Architect’s and engineering services and
expenses required as a result of any insured loss upon
the Work and Project, including completed Work and
‘Work in-progress;-to the full insurable value thereof.
District hereby waives and releases claims against
Developer for the cost of repairing, restoring or
rebuilding damage to the Work, which damage is
determined to have been caused by an earthquake or
flood.

15.1.5.1.1 Developer shall provide verifiable
documentation, reasonably satisfactory to
District, of the cost of Builder’s Risk
Insurance. District may require Developer
to obtain three (3) separate Builder’s Risk
quotes before Developer procures
Builder’s Risk Insurance.
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15.1.6 Pollution Liability Insurance

15.1.6.1 Developer shall procure and maintain Pollution Liability
Insurance that shall protect Developer, District,
Construction Manager(s), Project Inspector(s), and
Architect(s) from all claims for bodily injury, property
damage, including natural resource damage, cleanup
costs, removal, storage, disposal, and/or use of the
pollutant arising from operations under this Facilities
Lease, and defense, including costs and expenses
incurred in the investigation, defense, or settlement of
claims. Coverage shall apply to sudden and/or gradual
pollution conditions resulting from the escape or release
of smoke, vapors, fumes, acids, alkalis, toxic chemicals,
liquids, or gases, natural gas, waste materials, or other
irritants, contaminants, or pollutants, including
asbestos. This coverage shall be provided in a form at
least as broad as Insurance Services Offices, Inc. (ISO)
Form CG 2415, or Developer shall procure and maintain
these coverages separately.

15.1.6.2 Developer shall warrant that any retroactive date
applicable to coverage under the policy predates the
Effective Date of this Facilities Lease and that continuous
coverage will be maintained or an extended reporting or
discovery period will be exercised for a period of three
(3) years, beginning from the time that the Work under
the Contract is completed.

15.1.6.3 If Developer or a Subcontractor is responsible for
removing any pollutants from a site, then Developer or
Subcontractor shall ensure that Any Auto, including
owned, non-owned, and hired, are included within the
above policies and at the required limits, to cover its
automobile exposure for transporting the pollutants from
the site to an approved disposal site. This coverage
shall include the Motor Carrier Act Endorsement, MCS
90.

15.1.7 Proof of Carriage of Insurance and Other Requirements
Endorsements and Certificates

15.1.7.1 Developer shall not commence Work nor shall it allow
any Subcontractor to commence Work on the Project,
until Developer and its Subcontractor(s) have procured
all required insurance. District may request copies of
complete endorsements or entire insurance policies, and
certifications indicating required coverages have been
obtained at their sole discretion.

15.1.7.2 Endorsements, certificates, and insurance policies shall
include the following:
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15.1.7.2.1 A clause stating:

“This policy shall not be amended,
canceled or modified and the
coverage amounts shall not be
reduced until notice has been
mailed to District, Architect, and
Construction Manager stating date
of amendment, modification,
cancellation or reduction. Date of
amendment, modification,
cancellation or reduction may not

- /- rym s ___'__b'e_IESSTfTaﬂ‘tmTtT(BO’)_d'aVS_a'fte-r___‘ T

date of mailing notice.”
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Language stating in particular those
insured, extent of insurance, location and
operation to which insurance applies,
expiration date, to whom cancellation and
reduction notice will be sent,; and length of
notice period:

15.1.7.3 All endorsements, certificates and insurance policies
shall state that District, its Board Members, employees
and agents, Construction Manager(s), Project
Manager(s), Inspector(s) and Architect(s) are named
additional insureds under all policies except Workers’
Compensation Insurance and Employers’ Liability
Insurance.

15.1.7.4 Insurance written on a “claims made” basis.shall be
retroactive to a date that coincides with or precedes
Developer's commencement of Work, including
subsequent policies purchased as renewals or
replacements, Said policy is to be renewed by the
Developer and all Subcontractors for a period of five (5)
years following Completion of the Work or termination of
this Facilities Lease. Such insurance must have the
same coverage and limits as the policy that was in effect
during the term of this-Facilities Lease, and-will cover
the Developer and all Subcontractors for all claims
made.

15.1.7.5 Developer’s and Subcontractors’ insurance policy(s)
shall be primary and non-contributory to any insurance
or self-insurance maintained by District, its Board
Members, émployees and/or agents, the State of
California, Construction Manager(s), Project Manager(s),
Inspector(s), and/or Architect(s).

15.1.7.6 All endorsements shall waive any right to subrogation
against any of the named additional insureds.
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15.1.7.7 All policies shall be written on an occurrence form.

15.1.7.8 Ali of Developer’s insurance shall be with insurance
companies with an A.M. Best rating of no less than A:
XI.

15.1.7.9 The insurance requirements set forth herein shalt in no
way limit the Developer’s liability arising out of or
relating to the performance of the Work or related
activities.

15.1.7.10Failure of Developer and/or its Subcontractor(s) to
comply with the insurance requirements herein shall be
deemed a material breach of the Facilities Lease and
constitute a Default by the Developer pursuant to this
Facilities Lease.

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY]
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15.2

Any Auto

15.1.8 Insurance Poli

cy Limits

The limits of insurance shall not be less than the following amounts:

Commercial General Combined Single Limit $10,000,000
Liability
Product Liability and $10,000,000
Completed Operations,
Fire Damage Liability -
Split Limit
Automobile Liability - Combined Single Limit $4,000,000

Workers Compensation

Statutory limits
pursuant to State law

Employer%’rLiabiIity

$4,000,000

Builder's Risk

Replacement Cost

Pollution Liability

$1,000,000 pér clairm;
42,000,000 aggregate

[ S ke ~F g e nomn
The limits of insurance for

those subcontractors whose scope of work does not
exceed ten percent (10%) of the Guaranteed Maximum Cost shall not be less
than the following amounts:

Auto

Limit

Commercial General Combined Single $2,000,000
Liability Limit
Product Liability and $2,000,000
Completed Operations
Automobile Liability - Any| Combined Single $2,000,000

‘Workers Compensation

Statutor_y limits pursuant
to State law

Employers' Liability

$2,000,000

Notwithstanding anything in this Facilities Lease to the contrary, the above
insurance requirements may be modified as appropriate for subcontractors,

with District's prior written
District’s Insurance

15.2.1 Rental Interru

approval.

ption Insurance

District shall at all times from and after District’s acceptance of
the Project, for the benefit of District and Developer, as their
interests may appear, maintain rental interruption insurance to
cover loss, total or partial, of the use of the Project due to damage
or destruction, in an amount at least equal to the maximum
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estimated Lease Payments payable under this Facilities Lease
during the current or any future twenty-four (24) month period.
This insurance may be maintained as part of or in conjunction with
any other insurance coverage carried by the District, and such
insurance may be maintained in whole or in part in the form of
participation by the District in a joint powers agency or other
program providing pooled insurance. This insurance may not be
maintained in the form of self-insurance. The proceeds of this
insurance shall be paid to the Developer.

15.2.2 Property Insurance

District shall at all times from and after District’s acceptance of the
Project, carry and maintain in force a policy of property insurance
for 100% of the insurable replacement value with no coinsurance
penalty, on the Project Site and the Project, together with all
improvements thereon, under a standard “all risk” contract insuring
against loss or damage. Developer shall be nhamed as additional
insureds or co-insureds thereon by way of endorsement, and
District shall make a copy available to Developer upon request.
District shall not be relieved from the obligation of supplying any
additional funds for replacement of the Project and the
improvements thereon in the event of destruction or damage
where insurance does not cover replacement costs. District shall
have the right to procure the required insurance through a joint
powers agency or to self-insure against such losses or portion
thereof as is deemed prudent by District.

16. Indemnification and Defense

16.1 To the fullest extent permitted by California law, Developer shall indemnify,
keep and hold harmless the District and its respective Board Members,
officers, representatives, employees, consultants, the Architect and
Construction Manager in both individual and official capacities and their
consultants (“Indemnitees”), against all suits, claims, damages, losses, and
expenses, including but not limited to attorney’s fees and costs, caused by,
arising out of, resulting from, or incidental to, the performance of the Work
under this Contract by the Developer or its Subcontractors, vendors and/or
suppliers, including any suit, claim, damage, loss, or expense attributable to,
without limitation, bodily injury, sickness, disease, death, patent violation or
copyright infringement, or injury to or destruction of tangible property
(including damage to the Work itself) and including the loss of use resulting
therefrom, except to the extent caused wholly by the active negligence or
willful misconduct of the Indemnitees and/or defects in design furnished by
the Architect, as found by a court or arbitrator of competent jurisdiction, in
which case the Developer’s indemnification and hold harmless obligation shall
be reduced by the proportion of the Indemnitees’ and/or Architect’s liability.
This indemnification and hold harmless obligation includes any failure or
alleged failure by Developer to comply with any law and/or provision of the
Contract Documents, including, without limitation, any stop payment notice
actions or liens, including Civil Wage and Penalty Assessments and/or Orders
by the California Department of Industrial Relations.
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16.2

16.3

16.4

16.5

Developer shall also defend, at its own expense, Indemnitees with legal
counsel reasonably acceptable to the District, against all suits, claims,
allegations, damages, losses, and expenses, including but not limited to
attorneys’ fees and costs, caused by, arising out of, resulting from, or
incidental to, the performance of the Work under this Contract by Developer,
its Subcontractors, vendors, or suppliers, except to the extent caused by the
sole negligence, active negligence, or willful misconduct of the Indemnitees
and/or defects in design furnished by the Architect, as found by a couit or
arbitrator of competent jurisdiction, in which case the Developer’s defense
obligation shall be reduced by the proportion of the Indemnitees’ and/or
Architect’s liability. This defense obligation extends to any failure or alleged
failure by Developer to comply with any provision of law, any failure or

-alleged failure to timely-and-property-fulfit-attof-its-obltigations-underthe--— —--

Contract Documents in strict accordance with their terms, and without
limitation, any failure or alleged failure of Developer’s obligations regarding
any stop payment notice actions or liens, inciuding Civii Wage and Penalty
Assessments and/or Orders by the California Department of Industrial
Relations. This agreement and obligation of the Developer shall not be
defense that would otherW|se exist as to any party or person ‘described
herein.

The Developer shall give prompt notice to the District in the event of any
reportable injury (including death), loss, or damage included herein. Without
limitation of the provisions herein, if the Developer’s agreement to indemnify
and hold harmless any of the Indemnitees or its agreement to defend any of
the Indemnitees as provided herein against liability for damage arising out of
bodily injury to persons or damage to property caused by or resulting from
the negligence of any of the Indemnitees shall to any extent be or be
determined to be void or unenforceable, it is the intention of the parties that
these circumstances shall not otherwise affect the validity or enforceability of
the Developer’s agreement to indemnify, defend, and hold harmless the rest
of the Indemnitees, as provided herein, and in the case of any such suits,
claims, damages, losses, or expenses caused in part by the default,
negligence, or act or omission of the Developer, any Subcontractor, anyone
directly or indirectly employed by any of them or anyone for whose acts any
of them may be liable, and in part by any of the Indemnitees, the Developer
shall be and remain fully liable on its agreements and obligations herein to
the fullest extent permitted by law.

In any and all claims against any of the Indemnitees by any employee of the
Developer, any Subcontractor, anyone directly or indirectly employed by any
of them or anyone for whose acts any of them may be liable, the Developer’s
indemnification obligation herein shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits
payable by or for the Developer or any Subcontractor under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

The District may retain so much of the moneys due to the Developer as shall
be reasonably necessary, until disposition of any such suit, claims or actions
for damages or until the District, Architect and Construction Manager have
received written agreement from the Developer that Developer will
unconditionally defend the District and its respective Board Members, officers,
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16.6

representatives, employees, consultants, the Architect and Construction
Manager and their sub-consultants and pay any damages due by reason of
settlement or judgment in conformance with the terms of the Contract.

The indemnification and defense obligations hereunder shall survive the
Comptetion of Work, including the warranty/guarantee period, and/or the
termination of the Contract.

17. Eminent Domain

17.1

17.2

17.3

Total Taking After Project Delivery

If, following delivery of possession of the Project by Developer to District, all
of the Project and the Project Site is taken permanently under the power of
eminent domain, the Term shall cease as of the day possession shall be so
taken.

17.1.1 The financial interest of Developer shall be limited to the amount of
principal payments pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C that are then due or past due
together with all remaining and succeeding principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C for the remainder of the original Term. For example, if all
of the Project and the Project Site is taken at the end of the third
year of the Term, Developer shall be entitled to receive from the
eminent domain award the sum of all principal payments pursuant
to the Guaranteed Maximum Price Provisions indicated in Exhibit C
that would have been owing for the fourth year through the end of
the Term had there been no taking.

17.1.2 The balance of the award, if any, shall be paid to the District.

Total Taking Prior to Project Delivery

If all of the Project and the Project Site is taken permanently under the power
of eminent domain and the Developer is still performing the work of the
Project and has not yet delivered possession of the Project to District, the
Term shall cease as of the day possession shall be so taken. The financial
interest of Developer shall be the amount Developer has expended to date for
work performed on the Project, subject to documentation reasonably
satisfactory to the District.

Partial Taking.

If, following delivery of possession of the Project by Developer to District, less
than all of the Project and the Project Site is taken permanently, or if all of
the Project and the Project Site or any part thereof is taken temporarily,
under the power of eminent domain.

17.3.1  This Facilities Lease shall continue in full force and effect and shall
not be terminated by virtue of that partial taking and the Parties
waive the benefit of any law to the contrary, and
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17.3.2 There shall be a partial abatement of any principal payments
pursuant to the Guaranteed Maximum Price Provisions indicated in
Exhibit C as a result of the application of the net proceeds of any
eminent domain award to the prepayment of those payments
hereunder. The Parties agree to negotiate, in good faith, for an
equitable split of the net proceeds of any eminent domain award
and a corresponding reduction in the payments required pursuant
to the Guaranteed Maximum Price Provisions indicated in Exhibit C.

18. Damage and Destruction

If, following delivery of possession of all or a portion of the Project by Developer to District,
~the Projectis totally or partially destroyed due to fire, acts of vandatisrr, flood, storm;
earthquake, Acts of God, or other casualty beyond the control of either party hereto, the
Term shall end and District shall no longer be required to make any payments required
pursuant to the Guaranteed Maximum Price Provisions indicated in Exhibit C that are then
due or past due or any remaining and succeeding principal payments pursuant to the
Guaranteed Maximum Price Provisions indicated in Exhibit C for the remainder of the
original Term. . Nothing in this.section shall relieve District of its obligations, nor deny
Developer its rights, under-section- 15.2. -

19. Abatement

19.1 If, after.the Parties have executed the Memorandum of Commencement Date
attached hereto as Exhibit E, the Project becomes destroyed or damaged
beyond repair, the District may determine its use of the Project abated.
Thereafter, the District shall have no obligation to make, nor shall the
Developer have the right to demand, the Lease Payments as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to this Facilities
Lease. The Term shall cease at that time. Nothing in this section shall relieve
District of its obligations, nor deny Developer its rights, under section 15.2.

i9.2 The Parties hereby agree that the net proceeds of the District’s rental
interruption insurance that the District must maintain during the Term, as
required herein, shall constitute a special fund for the payment of the Lease
Payments indicated in the Guaranteed Maximum Price Provisions indicated in
Exhibit C.

19.3 The District shall as soon as practicable after such event, apply the net
proceeds of its insurance-policy intended to cover that loss (“Net Proceeds”),
either to:

19.3.1 Repair the Project to full use.

19.3.2  Replace the Project, at the District’s sole cost and expense, with
property of equal or greater value to the Project immediately prior
to the time of the destruction or damage, and that replacement,
once completed, shall be substituted in this Facilities Lease by
appropriate endorsement; or

19.3.3 Exercise the District’s purchase option as indicated in the
Guaranteed Maximum Price Provisions indicated in Exhibit C to this
Facilities Lease.
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19.4 The District shall notify the Developer of which course of action it desires to
take within thirty (30) days after the occurrence of the destruction or
damage. The Net Proceeds of all insurance payable with respect to the
Project shall be available to the District and shall be used to discharge the
District's obligations under this Section.

20. Access
20.1 By Developer

Developer shall have the right at all reasonable times to enter upon the
Project Site to construct the Project pursuant to this Facilities Lease.
Following the acceptance of the Project by District, Developer may enter the
Project at reasonable times with advance notice and arrangement with
District for purposes of making any repairs required to be made by Developer.

20.2 By District

The District shall have the right to enter upon the Project Site at all times.
District shall comply with all safety precautions and procedures required by
Developer.

21. Assignment, Subleasing

21.1 Assignment and Subleasing by the District

Any assignment or sublease by District shall be subject to all of the following
conditions:

21.1.1 This Facilities Lease and the obligation of the District to make the
payments required pursuant to the Guaranteed Maximum Price
Provisions indicated in Exhibit C shall remain obligations of the
District; and

21.1.2  The District shall, within thirty (30) days after the delivery thereof,
furnish or cause to be furnished to Developer a true and complete
copy of any assignment or sublease.

21.2 Assignment by Developer

Developer may assign its right, title and interest in this Facilities Lease, in
whole or in part to one or more assignees, only after the written consent of
District, which District will not unreasonably withhold. No assignment shall be
effective against the District unless and until the District has consented in
writing. Notwithstanding anything to the contrary contained in this Facilities
Lease, no consent from the District shall be required in connection with any
assignment by Developer to a lender for purposes of financing the Project as
long as there are not additional costs to the District.
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22. Termination, Defauit And Suspension

22.1 Termination; Lease Terminable Only As Set Forth Herein

22.1.1

22.1.2

22.1.3

22.1.4

Except as otherwise expressly provided in this Facilities Lease, this
Facilities Lease shall not terminate, nor shall District have any right
to terminate this Facilities Lease or be entitled to the abatement, of
any necessary payments pursuant to the Guaranteed Maximum
Price Provisions in Exhibit C or any reduction thereof. The
obligations hereunder of District shall not be otherwise affected by
reason of any damage to or destruction of all or any part of the
Project; thé taking of the Project or any portion thereof by

— condemmationor otherwise; the protibition, ritation of restriction

of District’s use of the Project; the interference with such use by
any private person or contractor; the District’s acquisition of the
ownership of the Project (other than pursuant to an express
provision of this Facilities Lease); any present or future law to the
contrary notwithstanding. It is the intention of the Parties hereto
that all necessary payments pursuant to the Guaranteed Maximum
Price-Provisions indicated in Exhibit € shall centinue to be payable
in all-events,- and the obligations of the District-hereunder shall
continue unaffected unless the requirement to pay or perform the
same shall be terminated or modified pursuant to an express
provision of this Facilities Lease.

Nothing contained herein shall be deemed a waiver by the District
of any rights that it may have to bring a separate action with
respect to any Event of Default by Developer hereunder or under
any other agreement to recover the costs and expenses associated
with that action. The District covenants and agrees that it will
remain obligated under this Facilities Lease in accordance with its
terms.

Following Completion of the Project, the District will not take any
action to terminate, rescind or avoid this Facilities Lease,
notwithstanding the bankruptcy, insolvency, reorganization,
composition, readjustment, liquidation, dissolution, winding-up or
other proceeding affecting Developer or any assignee of Developer
in any such proceedlng, and notwithstanding any action with
respect to this-Facilities Lease which-may be taken by any trustee
or receiver of Developer or of any assignee of Developer in any
such proceeding or by any court in any such proceeding. Following
Completion of the Project, except as otherwise expressly provided
in this Facilities Lease, District waives all rights now or hereafter
conferred by law to quit, terminate or surrender this Facilities
Lease or the Project or any part thereof

District acknowledges that Developer may assign an interest in
some or all of the necessary payments pursuant to the Guaranteed
Maximum Price Provisions indicated in Exhibit C to a lender in order
to obtain financing for the cost of constructing the Project and that
the lender may rely on the foregoing cavenants and provisions in
connection with such financing.
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22.2 District's Right to Terminate Developer for Cause

22.2.1

Grounds for Termination

The District, in its sole discretion, without prejudice to any other
right or remedy, may terminate the Site Lease and Facilities Lease
and/or terminate the Developer’s right to perform the work of the
Facilities Lease based upon any of the following:

22.2.1.1

22.2.1.2

22.2.1.3

22.2.1.4

22.2.1.5

22.2.1.6

22.2.1.7

22.2.1.8

22.2.1.9

Developer refuses or fails to execute the Work or any
separable part thereof; or

Developer fails to complete said Work within the time
specified or any extension thereof; or

Developer persistently fails or refused to perform Work
or provide material of sufficient quality as to be in
compliance with the Facilities Lease; or

Prior to Completion of the Project, Developer is
adjudged a bankrupt, files a petition for relief as a
debtor, or a petition is filed against the Developer
without its consent, and the petition not dismissed
within sixty (60) days; or

Prior to the Completion of the Project, Developer makes
a general assignment for the benefit of its creditors, or a
receiver is appointed on account of its insolvency; or

Developer persistently or repeatedly refuses and/or fails,
except in cases for which extension of time is provided,
to supply enough properly skilled workers or proper
materials to complete the Work in the time specified; or

Developer fails to make prompt payment to
Subcontractors, or for material, or for labor; or

Developer persistently disregards laws, or ordinances, or
instructions of District as indicated in Exhibit D, or
otherwise in violation of Exhibit D; or

Developer fails to comply with the District’s Project
Labor Agreement; or

22.2.1.10Developer fails to comply with the District’s Local, Small

Local and Small Local Resident Business Enterprise
Program; or

22.2.1.11Developer fails to supply labor, including that of

Subcontractors, that is sufficient to prosecute the Work
or that can work in harmony with all other elements of
labor employed or to be employed on the Work; or
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22.2.1.12Developer or its Subcontractor(s) isf/are otherwise in
material breach, default, or in substantial violation of
any provision of this Facilities Lease, including but not
limited to a lapse in licensing or registration.

22.2.2 Notification of Termination

22.2.2.1 Upon the occurrence of any of the above conditions, or
upon Developer’s failure to perform any material
covenant, condition or agreement in this Facilities Lease,
District may, without prejudice to any other right or
remedy, serve written notice upon Developer and its

and/or the Developer’s right to perform the work of this
Facilities Lease. This notice will contain the reasons for
termination.

22.2.2.1.1 Unless, within fifteen (15) days after the
service of the notice, any and all
condition(s) shall cease, and-any and all
violation(s) shall cease, orarrangement
reasonably satisfactory to District for the
carrection of the condition(s) and/or
violation(s). be made, this Facilities Lease
and the Site Lease shall cease and
terminate.

22.2.2.1.2 If the failure stated in the notice cannot
be corrected within fifteen (15) days after
the service of notice, District may consent
to an extension of time, provided
Developer instituted and diligently
pursued corrective action within the
applicable fifteen (15)-day period and
until the violation is corrected. Upon
District’s reasonable determination,
Developer shall not be entitled tc receive
any further payment until the entire Work
is finished.

22.2.2.2 Upon Termination, District may immediately serve
written notice of tender upon Surety whereby Surety
shall have the right to take over and perform this
Facilities Lease only if Surety:

22.2.2,2.1 Within three (3) days after service upon it
' ' of the notice of tender, gives District

written notice of Surety’s intention to take

over and perform this Facilities Lease; and

22.2.2,2.2 Commences performance of this Facilities
Lease within three (3) days from date of
serving of its notice to District.
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22.2.3

22.2.2.3

22.2.2.4

Surety shall not utilize Developer in completing the
Project if the District notifies Surety of the District’s
objection to Developer’s further participation in the
Completion of the Project. Surety expressly agrees that
any developer which Surety proposes to fulfill Surety’s
obligations is subject to District’s approval.

If Surety fails to notify District or begin performance as
indicated herein, District may take over the Work and
execute the Work to Completion by any reasonable
method it may deem advisable at the expense of
Developer and/or its Surety. Developer and its Surety
shall be liable to District for any reasonable excess cost
or other damages the District incurs thereby. Time is of
the essence in this Facilities Lease. If the District takes
over the Work as herein provided, District may, without
liability for so doing, take possession of and utilize in
completing the Work all materials, appliances, plan, and
other property belonging to Developer as may be on the
Site of the Work, in bonded storage, or previously paid
for.

Effect of Termination

22.2.3.1

22.2.3.2

22.2.3.3

If District terminates the Site Lease and the Facilities
Lease pursuant to this section, the Project Site and any
improvements built upon the Project Site shall vest in
District upon termination of the Site Lease and Facilities
Lease, and District shall thereafter be required to pay
only the principal amounts then due and owing pursuant
to the Guaranteed Maximum Price Provisions indicated in
Exhibit C, less any damages incurred by District due to
Developer’s default, acts, or omissions.

The District shall retain all rights it possesses pursuant
to this Facilities Lease including, without limitation.

22.2.3.2.1 The right to assess liquidated damages
due because of any project delay; and

22.2.3.2.2 All rights the District holds to demand
performance pursuant to the Developer’s
required performance bond.

Developer shall, only if ordered to do so by the District,
immediately remove from the Site all or any materials
and personal property belonging to Developer that have
not been incorporated in the construction of the Work,
or which are not in place in the Work. The District
retains the right, but not the obligation, to keep and use
any materials and personal property belonging to
Developer that have not been incorporated in the
construction of the Work, or which are not in place in
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the Work. The Developer and its Surety shall be liable

upon the performance bond for all damages caused the
District by reason of the Developer’s failure to complete
the Work under this Facilities Lease.

22.2.3.4 1In the event that the District shall perform any portion
of, or the whole of the Work, pursuant to the provisions
of the General Conditions, the District shall not be liable
nor account to the Developer in any way for the time
within which, or the manner in which, the Work is
performed by the District or for any changes the District
may make in the Work or for the money expended by

T m— — = - —— =~ —theDistrict i satisfying claims and/ar suits and/or other
obligations in connection with the Work.

22.2.3.5 In the event that the Site Lease and Facilities Lease are
terminated for any reason, no allowances or
compensation will be granted for the loss of any
anticipated profit by the Developer or any impact or
impairment of -Developer's bonding capacity.

22.2.3.6 In the event that the Site Lease and Facilities Lease are
terminated for cause, if the expense to the District to
finish the Work exceeds the unpaid Guaranteed
Maximum Price, Developer and Surety shall pay
difference to District within twenty-one (21) days of
District's request. District may apply any amounts
otherwise due to Developer to this difference.

22.2.3.7 The District shall have the right (but shall have no
obligation) to assume and/or assign to a replacement
contractor or construction manager, or other third party
who is qualified and has sufficient resources to complete
the Work, the rights of the Developer under its
subcontracts with any or all Subcontractors. In the
event of an assumption or assignment by the District, no
Subcontractor shall have any claim against the District
or third party for Work performed by Subcontractor or
other matters arising prior to termination of the Facilities
Lease. The District or any third party, as the case may
be, shall be liable only for obligations to the
Subcontractor arising after assumption or assignment.
Should the District so elect, the Developer shall execute
and deliver all documents and take all steps, including
the legal assignment of its contractual rights, as the
District may require, for the purpose of fully vesting in
the District the rights and benefits of its Subcontractors
under Subcontracts or other obligations or
commitments. Developer must include this assignment
provision in all of its Facilities Leases with its
Subcontractors.
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22.2.3.8 All payments due the Developer hereunder shall be
subject to a right of offset by the District for expenses,
damages, losses, costs, claims, or reimbursements
suffered by, or due to, the District as a result of any
default, acts, or omissions of the Developer.

22.2.3.9 The foregoing provisions are in addition to and not in
limitation of any other rights or remedies available to
District.

22.3 Termination of Developer for Convenience

22.3.1

District in its sole discretion may terminate the Facilities Lease
upon five (5) days written notice to the Developer. Under a
termination for convenience, the District retains the right to all the
options available to the District if there is a termination for cause.
In case of a termination for convenience, the Developer shall have
no claims against the District except:

22.3.1.1 The actual cost for labor, materials, and services
performed that is unpaid and adequately documented
through timesheets, invoices, receipts, or otherwise;
and

22.3.1.2 In addition to the Developer’s fee earned at the time of
notice of termination, five percent (5%) of the total cost
of work performed as of the date of termination, or five
percent (5%) of the value of the Work yet to be
performed, whichever is less. This five percent (5%)
amount shall be full compensation for all Developer's
and its Subcontractor(s)’ mobilization and/or
demobilization costs and any anticipated lost profits
resulting from termination of the Developer for
convenience.

22.4 Developer Remedies Upon District Default

22.4.1

Events of Default by District Defined

The following shall be “Events of Default” of the District under this
Facilities Lease. The terms “Event of Default” and “Default,”
whenever they are used as to the District in the Site Lease or this
Facilities Lease, shall only mean one or more of the following
events:

22.4.1.1 Failure by the District to pay payments required
pursuant to the Guaranteed Maximum Price Provisions in
Exhibit C, and the continuation of this failure for a period

of thirty (30) days.

22.4.1.2 Failure by the District to perform any material covenant,
condition or agreement in this Facilities Lease and that
failure continues for a period of thirty (30) days after
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22.4.2

Developer provides District with written notice specifying
that failure and requesting that the failure be remedied,
provided, however, if the failure stated in the notice
cannot be corrected within the applicable period,
Developer shall not withhold its consent to an extension
of time if corrective action is instituted by the District
within the applicable period and diligently pursued until
the default is corrected.

Remedies on District’s Default

If there has been an Event of Default on the District’s part, the

— Developer-may exercise any and all remedies granted pursuant to

this Facilities Lease; provided, however, there shall be no right
under any circumstances to accelerate any of the payments
required pursuant to the Guaranteed Maximum Price Provisions in
Exhibit C or otherwise declare those payments not then past due
to be immediately due and payable.

22.4.2.1

22.4.2.2

22.4.2.3

Developer may rescind its leaseback of the Project Site
to the District under this Facilities Lease and:re-rent thes
Project Site to another lessee for the remaining Term for
no less than the fair market value for leasing the Project
Site, which shall be:

22.4.2.1.1 An amount determined by a mutually-
agreed upon appraiser; or

22.4.2.1.2 If an appraiser cannot be agreed to, an
amount equal to the mean between a
District appraisal and a Developer
appraisal for the Project Site, both
prepared by MAI-certified appraisers.

District’s obligation to make the payments required
pursuant to the Guaranteed Maximum Price Provisions
indicated in Exhibit C shall be:

22.4.2.2.1 Increased by the amount of costs,
expenses, and damages incurred by the
Developer in re-renting the Project Site;
and

22.4.2.2.2 Decreased by the amount of rent
Developer receives in re-letting the
Project Site.

The District agrees that the terms of this Facilities Lease
constitute full and sufficient notice of the right of
Developer to re-rent the Project Site in the Event of
Default without effecting a surrender of this Facilities
Lease, and further agrees that no acts of Developer in
re-renting as permitted herein shall constitute a
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22.4.3

22.4.4

surrender or termination of this Facilities Lease, but
that, on the contrary, in the event of an Event of Defauit
by the District the right to re-rent the Project Site shall
vest in Developer as indicated herein.

District’s Continuing Obligation

Unless there has been destruction, a Taking, or the Developer has
acted, failed to act, or is in default as indicated above providing
District with the right to terminate for cause, the District shall
continue to remain liable for the payments required pursuant to the
Guaranteed Maximum Price Provisions in Exhibit C and those
amounts shall be payable to Developer at the time and in the
manner therein provided.

No Remedy Exclusive

No remedy herein conferred upon or reserved to Developer is
intended to be exclusive and every such remedy shall be
cumulative and shall be in addition to every other remedy given
under this Facilities Lease or now or hereafter existing at law orin
equity. No delay or omission to exercise any right or power
accruing upon any Default shall impair any such right or power or
shall be construed to be a waiver thereof, but any such right and
power may be exercised from time to time and as often as may be
deemed expedient. In order to entitle Developer to exercise any
remedy reserved to it in this article, it shall not be necessary to
give any notice, other than such notice as may be required in this
Article or by law.

22.5 Suspension of Work

22.5.1

District in its sole discretion may suspend, delay or interrupt the
Work in whole or in part for such period of time as the District may
determine upon three (3) days written notice to the Developer.

22.5.1.1 An adjustment may be made for changes in the cost of
performance of the Work caused by any suspension,
delay or interruption. No adjustment shall be made to
the extent:

22.5.1.1.1 That performance is, was or would have
been so suspended, delayed or
interrupted by another cause for which
Developer is responsible; or

22.5.1.1.2 That an equitable adjustment is made or
denied under another provision of the Site
Lease or the Facilities Lease; or

22.5.1.1.3 That the suspension of Work was the
direct or indirect result of Developer’s
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23. Notices

failure to perform any of its obligations
hereunder.

22.5.1.2 Any adjustments in cost of performance may have a
fixed or percentage fee as provided in the section on
Format for Proposed Change Order in Exhibit D. This
amount shall be full compensation for all Developer’s
and its Subcontractor(s)’ changes in the cost of
performance of the Facilities Lease caused by any such
suspension, delay or interruption.

“breach so waived and shall not be degmed to waive dfiy ot

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed to have been received five (5) days after deposit in the United States mail
in registered or certified form with postage fuily prepaid or one (1) business day after
deposit with an overnight delivery service with proof of actual delivery:

If to District: If to Developer:

Oakland Unified School District Cahill/Facon Joint Venture

955 High Street 1111 Broadway, Suite 1340

Oakiand, CA 94601 Oakland, CA 94607

Attn: Cesar Monterrosa, Director of Attn: Blair Allison, Executive Vice
Facilities, Facilities Planning & President, Cahill Contractors LLC; Michael
Management Department Seals, President, Focon, Inc.

With a copy to:

Deidree Y.M.K. Sakai

DANNIS WOLIVER KELLEY
275 Battery Street, Suite 1150
San Francisco, CA 94111

The Developer and the ljistrict, by notice given hereunder, may designate different
addresses to which subsequent notices, certificates or other communications will be sent.

24. Binding Effect

This Facilities Lease shall inure to the benefit of and shall be binding upon Developer and
the District and their respective successors, transferees and assigns.

25. No Additional Waiver Implied by One Waiver

In the event any agreement contained in this Facilities Lease should be breached by either
party and thereafter waived by the other party, such waiver shall be Ilmlted to the partlcular

26. Severability

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by
any court of competent jurisdiction, that holding shall not invalidate or render unenforceable
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any other provision hereof, unless elimination of the invalid provision materially alters the
rights and obligations embodied in this Facilities Lease or the Site Lease.

27. Amendments, Changes and Modifications

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease
may not be amended, changed, modified, altered or terminated without the written
agreement of both Parties hereto.

28. Net-Net-Net Lease

This Facilities Lease shall be deemed and construed to be a “net-net-net lease” and the
District hereby agrees that all payments it makes pursuant to the Guaranteed Maximum
Price Provisions in Exhibit C shall be an absolute net return to Developer, free and clear of
any expenses, charges or set-offs.

29, Execution in Counterparts

This Facilities Lease may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.

30. Developer and District Representatives

Whenever under the provisions of this Facilities Lease the approval of Developer or the
District is required, or Developer or the District is required to take some action at the
request of the other, the approval or request shall be given for Developer by Developer’s
Representative and for the District by the District’s Representative, and any party hereto
- shall be authorized to rely upon any such approval or request.

31. Applicable Law

This Facilities Lease shall be governed by and construed in accordance with the laws of the
State of California, and venued in the County within which the Administrative Site is located.

32. Attorney's Fees

If either party brings an action or proceeding involving the Property or to enforce the terms
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of its
own attorneys’ fees,

33. Captions

The captions or headings in this Facilities Lease are for convenience only and in no way
define, limit or describe the scope or intent of any provisions or sections of this Facilities

Lease.

34. Prior Agreements

This Facilities Lease and the corresponding Site Lease collectively contain all of the
agreements of the Parties hereto with respect to any matter covered or mentioned in this
Facilities Lease and no prior agreements or understanding pertaining to any matter shall be
effective for any purpose.
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Parties shall promptly execute and deliver all documents and instruments reasonably
requested to give effect to the provisions of this Faciiities Lease.

36- ReC:"‘" [ | l"‘;_l-:l.:LAz r.-_Ar Oori !—q

‘The Recitals set forth at the beginning of this Facilities Lease and the attached Exhibits are
hereby incorporated into its terms and provisions by this reference.

37. T~ -“*he Essence

Time is of-the essence with respect to each of the terms, covenants, and conditions of this
Facilities Lease.

38. Force |

A party she be excused from the performance of any obligation imposed in this Facilities
Lease and the exhibits hereto for any period and to the extent that a party is prevented
from performing that obiigation, in whole or in part, as a resuit of deiays caused by the
other party or third parties, a governmental agency or entity, an act of God, war, terrorism,
civil disturbance, forces of nature, fire, flood, earthquake, strikes or lockouts, and that non-
performance will not be a default hereunder or a grounds for termination of this Facilities
Lease.

39. Interpreta™ -

None of the Parties hereto, nor their respective counsel, shall be « :med the drafters of this
Facilities Lease fer purposes of construing the provisions thereof. The language in all parts
of this Facilities Lease shall in all cases be construed according to its fair meaning, not
strictly for or against any of the Parties hereto.

IN WITNES Wt JF, the Parties have caused this Facilities Lease to be executed by
their respective officers who are duly authorized, as of the Effective Date.
ACCEF :D AND AGREED on the date indicated below:

Dated: 2018 Dated: &% 2018

OAKLAND UNIFIED SCHOOL DISTRICT CAHILL/FOCON JOINT VENTURE
ee Eng

& 3
— %‘ . 5(7,
ésident, Board of Ed - y: ﬁL /
Name: ) é g’(‘f T £ é: : B A Son

Kyla R Jhnso m— L & .
Title: frammel] m— e, VT

OAKLAND UNIF] O0oL _._ . S

Office of the General Counsel
’ E
By

VIO MCVVITRATTES, \aeneral Lounsel

Facilities Lease Page 41

Marcus Foster Education 2ade 1iip Complex
DWK DMS 3222426v1



EXHIBIT A

LEGAL DESCRIPTION OF ADMINISTRATIVE SITE

Attached is the Legal Description for:

Marcus Foster Education Leadership Complex
1025 2nd Avenue

Oakland CA 94606

APN: 19-25-2-5
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EXHIBIT B _

DESCRIPTION OF PROJECT SITE

Attached is a diagram of the Administrative Site that is subject to this Facilities Lease and upon which Developer
will construct the Project.

PARK}NG: s
T 42 SPACES ™~ *
2 ADA & )

Exhibit B to Facilities Lease Page B 1
Marcus Foster Education Leadership Complex



EXHIBIT C
GUARANTEED MAXIMUM PRICE AND

OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS
Attached are the terms and provisions related to Site Lease payments, the
Facilities Lease, the Guaranteed Maximum Price and other related cost, funding,
and payment provisions.

[To be attached at time of GMP.]
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EXHIBIT C

GUARANTEED MAXIMUM PRICE AND
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS

1. Site Lease Payments

As indicated in the Site Lease, Developer shall pay One Dollar ($1.00) to the District as
consideration for the Site Lease.

2. Guaranteed Maximum Price

—Pursuant—to-the-Facitities-tease;, Developer will tause the Project tobe constructed foran———
amount to be determined after the Division of the State Architect ("DSA") approves the
plans and specification for the Project (“"Guaranteed Maximum Price”).

2.1 Cost of the Work

The term Cost of the Work shall mean the costs necessarily incurred in the
proper performance of the Work contemplated by the Contract Documents.
Such costs shali be at rates ne higher than the standard paid at the place of
the Project except with the prior consent of the District. The Cost of the Work
shall include only the items set forth in this Section 2 and approved by the
District.

2.1.1 General Conditions

The General Conditions as set forth in Attachment 1 hereto shall be
included in a progress billing as incurred. Said rates shall include all
costs for labor, equipment and materials for the items identified
therein which are necessary for the proper management of the Project,
and shall include all costs paid or incurred by the Developer for
insurance, permits, taxes, and all contributions, assessments and
benefits, holidays, vacations, retirement benefits, incentives to the
extent contemplated in Attachment 1, whether required by law or
collective bargaining agreements or otherwise paid or provided by
Developer to its employees.

2.1.2 Subcontract Costs

Payments made by the Developer to Subcontractors (inclusive of the
Subcontractor’s bonding, if required, and insurance costs, which shall
be included in the subcontract amount), which payments shall be
made in accordance with the requirements of the Contract Documents.
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2.1.3 Developer-Performed Work

Costs incurred by the Developer for self-performed work at the
direction of District or with the District’s prior approval, as follows:

2.1.3.1 Actual costs to the Developer of wages of construction
workers, excluding all salaried and/or administrative personnel,
directly employed by the Developer to perform the construction of the
Work at the site.

2.1.3.2 Wages or salaries and customary benefits, such as sick
leave, medical and health benefits, holidays, vacations, incentive
programs, and pension plans of the Developer’s field supervisory,
safety and administrative personnel when stationed at the site or
stationed at the Developer’s principal office, only for that portion of
their time required for the Work.

2.1.3.3 Wages and salaries and customary benefits, such as sick
leave, medical and health benefits, holidays, vacations, incentive
programs and pension plans of the Developer’s supervisory or
administrative personnel engaged at factories, workshops or on the
road, in expediting the production or transportation of materials or
equipment required for the Work, but only for that portion of their time
required for the Work.

2.1.3.4 Costs paid or incurred by Developer for taxes, insurance,
contributions, assessments required by law or collective bargaining
agreements and for personnel not covered by such agreements, and
for customary benefits such as sick leave, medical and health benefits,
holidays, vacations and pensions, provided such costs are based on
wages and salaries included in the Cost of the Work under
Subparagraphs 2.1.3.1 through 2.1.3.3.

2.1.3.5 Costs, including transportation and storage, of materials
and equipment incorporated in the completed construction, including
costs of materials in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall
become the District’s property at the Completion of the Work or, at the
District’s option, shall be sold by.the Developer. Any amounts realized
from such sales shall be credited to the District as a deduction from
the Cost of the Work.

2.1.3.6 Costs, including transportation and storage, installation,
maintenance, dismantling and removal of materials, supplies,
machinery and equipment not customarily owned by construction
workers, that are provided by the Developer at the site and fully
consumed in the performance of the Work; and cost (less salvage
value) of such items if not fully consumed, whether sold to others or
retained by the Developer. Cost for items previously used by the
Developer shall mean fair market value.
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2.1.3.7 Rental charges for temporary facilities, machinery,
equipment, vehicles and vehicle expenses, and hand tools not
customarily .owned by construction workers that are provided by the
Developer at the site, whether rented from the Developer or others,
and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof and costs of
Developer’s Project field office, overhead and general expenses
including office supplies, parking, office equipment, and software.
Rates and quantities of equipment rented shall be subject to the
District’s prior approval.

2.1.3.8 Costs of removal of debris from the site, daily clean-up

7 costsand dumpster charges not otherwise included In the cost of the
subcontracts which exceeds the clean-up provided under the General
Conditions.

2.1.3.9 Costs of that portion of the reasonable travel, parking and
subsistence expenses of the Developer’s personnel incurred while
traveling and discharging duties connected with the Work.

2.1.3.10 : Costs of materials and equipment suitably stored off the site
at a mutually acceptable location, if approved in advance by the
District.

2.1.4 Aiternates

During Developer’s performance of the Work, District may elect to add any such
Alternate Item(s) if not included in the Centract at the time of award. If the
District elects to add Alternate Item(s) after Contract award, the cost or credit
for such Alternate Item(s) shall be as set forth below unless the parties agree
to a different price and the Substantial Completion Time and/or Contract Time
shall be adjusted by the number of days allocated in the Contract Documents.
If days are not allocated in the Contract Documents, the Substantial Completion
Time and/or Contract Time shall be equitably adjusted.

Add:

TBD ) TBD
Add:

Total Add Alternates Amount
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2.1.5 Allowances

Because it is impossible at the time of execution of the Facilities Lease
to determine the exact cost of performing certain tasks, the Cost of
the Work shall include the following Allowances for the Tasks/Work as

noted here:
Task/Work Allowance Amount
Unforeseen Conditions TBD -
_Ov'ér_time _ TBD
General District Allowance TBD
| Total Allowance Amount TBD

The District shall have sole discretion to authorize all expenditures from the
Allowances. The District shall process expenditures from the Allowances in the
form of an Allowance Expenditure Directive (“AED”). The Allowances are
included in the Guaranteed Maximum Price. Any unused Allowance or unused
portion thereof shall be deducted from the Cost of the Work pursuant to
Exhibit D to this Facilities Lease to the benefit of the District.

2.1.6 Miscellaneous Costs

2.1.6.1 Where not included in the General Conditions, and with the
prior approval of District, costs of document reproductions
(photocopying and blueprinting expenses), long distance telephone call
charges, postage, overnight and parcel delivery charges, telephone
costs including cellular telephone charges, facsimile or other
communication service at the Project site, job photos and progress
schedules, and reasonable petty cash expenses of the site office.
Developer shall consult with District to determine whether District has
any vendor relationships that could reduce the cost of these items and
use such vendors whenever possible.

2.1.6.2 Sales, use, gross receipts, local business and similar taxes
imposed by a governmental authority that are related to the Work.

2.1.6.3 Fees and assessments for permits, plan checks, licenses and
inspections for which Developer is required by the Contract Documents
to pay including, but not limited to, permanent utility connection
charges, street use permit, street use rental, OSHA permit and
sidewalk use permit and fees.

2.1.6.4 Fees of laboratories for tests required by the Contract
Documents.
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2.1.6.5 Deposits lost for causes other than the Developer’'s or its
subcontractors’ negligence or failure to fulfill a specific responsibility to
the District as set forth in the Contract Documents.

2.1.6.6 FExpenses incurred in accordance with the Developer’s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work if approved in advance
by District.

2.1.6.7 Where requested by District, costs or expenses incurred by
Developer in performing design services for the design-build systems.

e ——271:6:8— Other costs-incurred—in the performance of the Work if, and———

to the extent, approved in advance by District.

2.1.6.5 Costs due to emergencies incurred in taking action to
prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and/or property.

2.1.6.10 Provided all other eligible costs have been. deducted from
the contingency and as part of the caleulation of amounts due
Developer for Final Payment, costs of repairing and correcting
damaged or non-conforming Work executed by the Developer,
Subcontractors or suppliers, providing that such damage or non-
conforming Work was not caused by negligence or failure to fulfill a
specific responsibility of the Developer and only to the extent that the
cost of repair or correction is not recovered by the Developer from
insurance, sureties, Subcontractors or suppliers.

2.1.7 Excluded Costs

The following items are considered general overhead items and shall
not be billed to the District:

2.1.7.1 Salaries and other compensation of the Developer’s
personnel stationed at Developer’s principal office or offices other than
the Project Field Office, except as specifically provided in
Subparagraphs 2.1.3.2. and 2.1.3.4.

2.1.7.2 Expenses of the Developer’s principal office and offices
other than the Project Field Office.

2.1.7.3 Overhead and general expenses, except as may be
expressly included in this Section 2.

2.1.7.4 The Developer’s capital expenses, including interest on the
Deve'io‘per’s capitai emipioyed forthe Work, ' ' 7

2.1.7.5 Costs that would cause the Guaranteed Maximum Price (as
adjusted by Change Order) to be exceeded.
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2.1.8 Developer’s Fee

Five and five tenths percent (5.50%) of the Cost of the Work as
described in Section 2.1.

2.1.9 Bonds and Insurance

For insurance and bonds required under this Facilities Lease (exclusive
of those required by Subcontractors, which costs are included in the
subcontract amounts), that portion of insurance and bond premiums
which are directly attributable to this Contract, which shall be
calculated at the following rates: not to exceed nine tenths percent
(0.9%) of the Cost of Work for Builder’s Risk Insurance; not to exceed
one and four tenths percent (1.40%) of the Cost of the Work for all
other required insurance; not to exceed one and five tenths percent
(1.50%) of total Subcontracted dollars for Subcontractor Default
Insurance; and not to exceed sixty-two hundredths percent (0.62%) of
the Cost of the Work for payment and performance bonds.

2.1.10Contingency

2.1.10.1 The Guaranteed Maximum Price includes Developer
Contingency of three percent (3.0%) of the Cost of the Work for
additional construction costs that may occur over the course of
construction and may be used for extra costs due to Changes in
Market Conditions, purchasing gaps, Subcontractor or supplier failure,
estimating errors, overtime necessary to recover schedule, re-
sequencing costs, overruns in General Conditions, repair of damaged
construction work not covered by Insurance and not attributable to an
entity, legal fees, liens, claims, and normal inclement weather. This
contingency is not intended to be spent on District changes, errors,
unforeseen conditions, costs as a result of Force Majeure events,
design errors, changes due to codes and code interpretations on site
by overseeing agencies and building officials. Any use of Developer
Contingency must be approved by District, which approval shall be
granted within seventy-two (72) hours after first requested, and shall
not be unreasonably denied provided sufficient documentation
accompanies the request. An accurate accounting of the Developer’s
Contingency fund will be noted on all payment applications with a
description of how the money is spent.

2.1.10.2 The Developer Contingency is not intended for such things
as scope changes.

2.1.10.3 The Contingency shall not be used without the agreement of
the District, which shall not be unreasonably withheld.

2.1.10.4 The unused portion of the Developer Contingency shall be
considered as cost savings and retained by the District at the end of
the Project.
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2.2  The Guaranteed Maximum Price will consist of the amounts to be identified in
Attachment 2 to this Exhibit C. Except as indicated herein for modifications to the
Project approved by the District, Developer will not seek additional compensation
from District in excess of Guaranteed Maximum Price. District shall pay the
Guaranteed Maximum Price to Developer in the form of Tenant Improvement
Payments and Lease Payments as indicated herein.

2.3 Total Payment

In no event shall the cumulative total of the Tenant Improvement Payments and the
Lease Payments ever exceed the Guaranteed Maximum Price to be determined, and
as may be modified pursuant to Exhibit D to the Facilities Lease.

2.4 Changes to Guaranteed Maximum Price

2.4.1 The Parties acknowledge that the Guaranteed Maximum Price is based
on the Construction Documents, including the plans and specifications, as
identified in Exhibit D to the Facilities Lease.

2.4.2 As indicated in the Facilities Lease, the Parties may add to or remove
from .the project specific scopes of work. Based -on these change(s), the
Parties may agree to a reduction or increase in the Guaranteed Maximum
Price. If a cost impact of a change is agreed to by the Parties, it shall be paid
upon the payment request from the Developer for the work that is the subject
of the change in accordance with the provisions of Exhibit D. The amount of
any change to the Guaranteed Maximum Price shall be calculated in
accordance with the provisions of Exhibit D to this Facilities Lease.

2.4.3 The Parties agree to reduce the Guaranteed Maximum Price for the
unused portion of the Developer Contingency, if any.

2.4.4 Cost Savings

Developer shall work cooperatively with Architect, Construction Manager,
subcontractors and District, in good faith, to identify appropriate opportunities
to reduce the Project costs and promote cost savings. Any identified cost
savings from the Guaranteed Maximum Price shall be identified by Developer,
and approved in writing by the District. If any cost savings require revisions
to the Construction Documents, Developer shall work with the District and
Architect with respect to revising the Construction Documents and, if
necessary, obtaining the approval of DSA with respect to those revisions.
Developer shall be entitled to an adjustment of Substantial Completion Time
and/or Contract Time for delay in Substantial Completion and/or Completion
caused by any cost savings adopted by District pursuant to Exhibit D, if
requested in writing before the approval of the cost savings.

245 If the District exercises its Purchase Option pursuant to this ExRhibit’
C, any reduction in the Guaranteed Maximum Price resulting from that
exercise of the Purchase Option, if any, shall be retained in full by the District
and shall not be shared with the Developer.
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2.4.6 If the Parties agree to a reduction or increase in the Guaranteed
Maximum Price, the Loan Amount indicated in Attachment 3 shall be
adjusted accordingly and Attachment 3 shall be amended prior to the
commencement of Lease Payments.

3. Tenant Improvement Payments

Prior to the District’s taking delivery or occupancy of the Project, the District shall pay to
Developer an amount equal to the Guaranteed Maximum Price as modified pursuant to the
terms of the Facilities Lease, including Exhibit C and Exhibit D, less the Lease Payments
(*“Tenant Improvement Payments”). Tenant Improvement Payments will be processed
based on the amount of Work performed according to the Developer’s Schedule of Values
(Exhibit G to the Facilities Lease) and pursuant to the provisions in Exhibit D to the
Facilities Lease, including withholding for or escrow of retention of five percent (5%) of the
Guaranteed Maximum Price.

4. Lease Payments

Upon execution of the Memorandum of Commencement Date, the form of which is attached
to the Facilities Lease as Exhibit E, the District shall commence making lease payments to
Developer in accordance with the Schedule attached hereto as Attachment 3.

4.1 The Lease Payments shall be consideration for the District’s rental, use, and
occupancy of the Project and the Project Site and shall be made in monthly
installments as indicated in the Schedule of Lease Payments attached hereto as
Attachment 3 for the duration of the lease term of one (1) year, with the first Lease
Payment due ninety (90) days after execution of the Memorandum of
Commencement Date.

4.2 The District represents that the annual Lease Payment obligation does not
surpass the District’s annual budget and will not require the District to increase or
impose additional taxes or obligations on the public that did not exist prior to the
execution of the Facilities Lease.

4.3 Fair Rental Value

District and Developer have agreed and determined that the total
Lease Payments constitute adequate consideration for the Facilities
Lease and are reasonably equivalent to the fair rental value of the
Project. In making such determination, consideration has been given
to the obligations of the Parties under the Facilities Lease and Site
Lease, the uses and purposes which may be served by the Project and
the benefits therefrom which will accrue to the District and the general
public.

4.4 Each Lease Payment Constitutes a Current Expense of the District

4.4.1 The District and Developer understand and intend that the obligation
of the District to pay Lease Payments and other payments hereunder
constitutes a current expense of the District and shall not in any way be
construed to be a debt of the District in contravention of any applicable
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constitutional or statutory limitation or requirement concerning the creation of
indebtedness by the District, nor shall anything contained herein constitute a
pledge of the general tax revenues, funds or moneys of the District.

4.4.2 |lease Pavments due hereunder shall be payable only from current
funds which are budgeted 'and appropriated or otherwise made legally
available for this purpose. This Facilities Lease shall not create an immediate
indebtedness for any aggregate payments that may become due hereunder.

4.4.3 The District covenants to take all necessary actions to include the
Lease Payments in each of its final approved annual budgets.

444 The District- further -covenants to- ma ke allnecessary - appropriations

(including any supplemental appropriations) from any source of legally
available funds of the District for the actual amount of Lease Payments that
come due and payable during the period covered by each such budget.
Developer acknowledges that the District has not pledged the full faith and
credit of the District, State of California or any state agency or state
department to the payment of Lease Payments or any other payments due
hereunder. The covenants on the part of District contained in this Facilities
Lease -constitute duties imposed by law and it shall- be the. duty of each and
every public official of the District to take such action and do such things as
are required by law. in the performance of the official duty of such officials to
enable the District to carry out and perform the covenants and agreements in
this Facilities Lease agreed to be carried out and performed by the District.

4.4.5 The Developer cannot, under any circumstances, accelerate the
District’s payments under the Facilities Lease.

5. District’s Purchase Option

5.1 If the District is not then in uncured Default hereunder, the District shall have
the option to purchase not less than all of the Project in its “as-is, where-is”
condition and terminate this Facilities Lease and Site Lease by paying the balance of
the “Loan Amount” identified in Attachment 3, which is exclusive of interest that
would have otherwise been owed, as of the date the option is exercised (“Option
Price”). Said payment shall be made on or before the date on which the District’s
lease payment would otherwise be due for that month ("Option Date”).

5.2- District shall provide to Developer a written notice no less than ten (10) days
prior to the Option Date. The notice will include that District is exercising its option
to purchase the Project as set forth above on the Option Date. 1If the District
exercises this option, the District shall pay directly to Developer the Option Price on
or prior to the Option Date and Developer shall at that time deliver to District an
executed Termination Agreement and Quitclaim Deed in recordable form to
terminate this Facilities Lease and the Site Lease. District may record all such
documents at District’s cost and expeénse., ) - -

5.3 Under no circumstances can the first Option Date be on or before ninety (90)
days after the Developer completes the Project and the District accepts the Project.
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ATTACHMENT 1 - GENERAL CONDITIONS COSTS

Ciient:  Oakland Uaifred School District
CA H I l l Dats: 101817 Schadule 22 monzhs
- Stac Apr-15
Finish Jan-20
OUSD - ELC f Dewey
Fee and General Conditions Form
LAHILL / FOCOMN JOINT VENTURE
General Canditions - Provide MOMTHLY costs far each applicabie ftem descsibed below whick are general
conditions or indicata which ather category the item falls under. Attach clarifications as requirad.
ined. ty Geneval tncl mGenaral | In Sub-contr'ss
Ites Quantry Unit s/unit CondR! el In G.C.'s Fes| Requirements Seope Excfuded Nates
Cahidl VP - pregect ovensight <0 fudad in fee
Foscnn Princlsl - peuject dvertight 2|  menth £7.,500.00 265,000 wverage 30 hoars £ moath
Cahill Sanioe Project Maonager (1/3 time] 21| eaenth 510.103.00 $2712.256 /1 rime
Project Mzaager - Cahil 22  month £15.915.00 $438,196 Tult time
Asctisiant Project Manager - C2hill 22| _month 514722.00 $323,884 full timz
- Cabull 23] month $12 990.00 $235,750 full tisna
Astisrant Projact Munagsr - FOCON 23|  month 51816500 SO0, 091 | tima
Azcounting admina (projact Bazed) - Cahill 23] month 3550.00 314,300 10 hi / mamth
Adminrtaathe Stalifvher Covnph FOCTIN Iz} manth $2.500.00 257,200 40 b/ month
bodubing 23 monh $600.00 F13.300 outsida ichedele consulting
dant - Cahd) 21]  month 52405200 4579.336 full time
Aggistant Supainteodant - Cahilk will be Fnchrdad in direct eosts, if needed
Assistant Sug: dest - FOCON 23] emonth 515,186,00 24D0.05F full. time.
Getnaal Cakarfrast] Handling o bet includled 3 & dicect cast
king 22| ronth £500.00 511,000 |In GCs Tor G5 only tulis Gy Pheir Owen CoAtL
Telephones/F. ] month 475000 516,500 i
Texopovacy Heat iy thee finish tradet
Tampacary Powar ind Light lia elartaseal |
Construction Lifis nthe trades |
Taraporacy Watsd e plumbing & sanhwark
Fiald Oificarirailes IH  month 53,000.00 522.000 Profact 1112 oifiee
DSK Traidat 23] mont 5750.00 316,500 DSA taaifar
Safety and Flost apd 22| manth 5100000 822,000 lﬂdﬂ ot inchode safaty treiag
Temporary Fle Protaction ! [ $t.50000 $1.500 wnly basi SET tamp fire veated will b undie trade cogts
2ec Laddies Mding 4a » taparase bid treds
Dabwis Kizpocal 23 eaonths 52595.00 £47,146 | basic dabyis bak {1/ wazk) adiditanal debiiz bassswill afto b @ trag casts
Erpendable Tagk i the Lrzdes
Equdpmeent Reatal m the trades
I_E-M'g IEAafnes Saparate lige M on sucvmary b b=t
| Pregrassive Clranng {to bre inchude as 2 dicect cost
Finsl Claanup separats bid trade ne item
|Frot of Eridting Co f e the trades
Weather Protaction in the wades
Lrpaot and Sorveying wn the wades
Traflic Gomtrol i the tradas
Fanest and Barncades 150 [ 310.00 $16,000
y Tawess I $t,000.00 £33 000
Mizc, Expanses | _eooths 53.700.80 516430
Purach Lsl in the ziades
Site S=earity b item
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ATTACHMENT 1 - GENERAL CONDITIONS COSTS

Bidd coovdmation

W the MEPS trades

Tolal Genersl Condiians Costs 33,060,452
{Rased an 2 31 month 5 235,111
CR3V RATES:

Vice President / Principal: $250-/ HR

Senior Project Manager: $175 / HR

Project Manager: $115/ HR
Asst. Project Manager: $85 / HR
Project Engineer: $75 / HR

Accounting/Admin: $65/HR

Exhibit C to Facilities Lease
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ATTACHMENT 2

GUARANTEED MAXIMUM PRICE

To be attached.
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ATTACHMENT 3

SCHEDULE:QF LEASE PAYMENTS

Amortization Schedule

Loan Amount: 2.0% of GMP
Interest: 2.5% Annual
Term in Months 12.00
Payment =
Frequency Monthly
Principal Interest
Payment # Total Payment Payment Payment Balance
1
2
3
4
5
6
7
8
9.
10
11
12
Totals
Exhibit C to Facilities Lease Page 13 of 13
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EXHIBIT D
GENERAL CONSTRUCTION PROVISIONS

Attached are the general construction terms and conditions for the Project.

Exhibit D to Facilities Lease PageD 1
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i. Coniract Terms and Definitions

1.1 Definitions

Wherever used in the Contract Documents, the following terms shall have the
meanings indicated, which shall be applicable to both the singular and plural
thereof: '

1.1.1 Adverse Weather. Shall be only weather that satisfies all of the
following conditions: (1) unusually severe precipitation, sleet, snow, hail, or
extreme temperature conditions in excess of the norm for the location and
time of year it occurred based on the closest weather station data averaged
-over the past five years;{2) that is unanticipated-and woutd-cause unsafe
work conditions and/or is unsuitable for scheduled work that should not be
performed during inclement weather (i.e., exterior finishes), and (3) at the
Project.

1.1.2 Approval, Approved, and/or Accepted. Written authorization,
unlfess stated otherwise.

1.1.2 Architect (or “"Design Professional in-General Charge”). The
individual, partnership, corporation, joint venture, or any combination
thereof, named as Architect, who will have the rights and authority assigned
to the Architect in the Contract Documents. The term Architect means the
Design Professional in General Responsible Charge as defined in DSA PR 13-
02 on this Project or the Architect’s authorized representative.

1.1.4 As-Builts. Reproducible blue line prints of drawings to be prepared
on a monthly basis pursuant to the Contract Documents, that reflect changes
made during the performance of the Work, recording differences between the
original design of the Work and the Work as constructed since the preceding
monthly submittal. See Record Drawings.

1.1.5 Change Order. A written order to the Developer authorizing an
addition to, deletion from, or revision in the Work, and/or authorizing an
adjustment in the Guaranteed Maximum Price, Substantial Completion Time,
and/or Contract Time.

1.1.6 City of Oakland. All Branches, Departments, Bureaus, Divisions, and
Units of the government of the City of Oakland, California, including, without
limitation, the Planning and Building Department,

1.1.7 Ciaim. A Dispute that remains unresolved at the conclusion of all the
applicable Dispute Resolution requirements provided herein.

1.1.8 Completion. The earliest of the date of acceptance by the District or
the cessation of labor thereon for & continuous period of sixty (60) days. =~

1.1.9 Construction Change Directive. A written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work.
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1.1.10Construction Manager. The individual, partnership, corporation,
joint venture, or any combination thereof, or its authorized representative,
named as such by the District. If no Construction Manager is used on the
Project that is the subject of this Contract, then all references to Construction
Manager herein shall be read to refer to District.

1.1.11 Construction Schedule. The progress schedule of construction of
the Project as provided by Developer and approved by District.

1.1.12 Contract. The agreement between the District and Developer
contained in the Contract Documents.

1.1.13 Contract Documents. The Contract Documents consist exclusively
of the documents evidencing the agreement of the District and Developer.
The Contract Documents consist of the following documents:
1.1.13.1 Non-Collusion Declaration
1.1.13.2 Site Lease
1.1.13.3 Facilities Lease, including Exhibits A-J
1.1.13.3.1 Performance Bond
1.1.13.3.2 Payment Bond (Developer’s Labor & Material Bond)
.13.3.3 Registered Subcontractors List:
.13.3.4 Hazardous Materials Procedures and Requirements
.13.3.5 Workers’ Compensation Certification
.13.3.6 Prevailing Wage Certification
.13.3.7 Drug-Free Workplace Certification
.13.3.8 Tobacco-Free Environment Certification
.13.3.9 Hazardous Materials Certification
.13.3.10 Lead-Based Materials Certification (if applicable)

e T R
e =

.13.3.11 Imported Materials Certification (if applicable)

1.1.13.3.12 Criminal Background Investigation/Fingerprinting
Certification

1.1.13.3.13 Roofing Project Certification

1.1.13.3.14 Iran Contracting Act Certification

1.1.13.3.15 Deductible Guarantee

1.1.13.3.16 Escrow Agreement for Security Deposits in Lieu
of Retention (if used)

1.1.13.3.17 Guarantee Form

1.1.13.3.18 Agreement and Release of Any and All Claims

1.1.13.4 All Plans, Technical Specifications, and Drawings
1.1.13.5 Any and all addenda to any of the above documents

ExHIBIT D TO FACILITIES LEASE PAGE 2 OF 80
MARcCUS FOSTER EDUCATION LEADERSHIP COMPLEX
DWK DMS 3219469v1




1.1.13.6 Any and all change orders or written modifications to the
above documents if approved in writing by the District

1.1.14 Contract Time. The time period stated in the Facilities Lease for the
Completion of the Work.

1.1.15 Daily Job Report(s). Daily Project reports prepared by the
Developer's employee(s) who are present on Site, which shall include the
information required herein.

1.1.16 Day(s). Uniess otherwise designated, day(s) means calendar day(s).

1:1.17 Department-of Industrial Relations (or™DIR"); DIRis -
responsible, among other things, for labor compliance monitoring and
enforcement of California prevailing wage laws and regulations for public
works contracts.

1.1.18 Design Professional in General Responsible Charge. See
definition of Architect above.

1,1.19 Developer. The person.or persons identified in the-Facilities Lease
as contracting to perform the Work to be done under this Contract, or the
legal representative of such a person or persons.

1.1.20 Dispute. A separate demand by Developer for a time extension, or
payment of money or damages arising from Work done by or on behalf of the
Developer pursuant to the Contract and payment of which is not otherwise
expressly provided for or Developer is not otherwise entitled to; or an amount
of payment disputed by the District.

1.1.21 District. The public agency or the school district for which the Work
is performed. The governing board of the District or its designees wili act for
the District in all matters pertaining to the Contract. The District may, at any
time:

1.1.21.1 Direct the Developer to communicate with or provide notice
to the Construction Manager or the Architect on matters for which the
Contract Documents indicate the Developer will communicate with or

provide notice to the District; and/or

1.1.21.2 Direct the Construction Manager or the Architect to
communicate with or direct the Developer on matters for which the
Contract Documents indicate the District will communicate with or
direct the Developer,

1.1.22 Drawings (or “Plans”). The graphic and pictorial portions of the
‘Contract Documents showinfig thie design, iocation, scope and dimensions of
the Work, generally including plans, elevations, sections, details, schedules,
sequence of operation, and diagrams.

1.1.23 DSA. Division of the State Architect.
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1.1.24 Force Account Directive. A process that may be used when the
District and the Developer cannot agree on a price for a specific portion of
work or before the Developer prepares a price for a specific portion of work
and whereby the Developer performs the work as indicated herein on a time
and materials basis.

1.1.25 Guaranteed Maximum Price. The total monies payable to the
Developer under the terms and conditions of the Contract Documents.

1.1.26 Job Cost Reports. Any and all reports or records detailing the costs
associated with work performed on or related to the Project that Developer
shall maintain for the Project. Specifically, Job Cost Reports shall contain, but
are not limited by or to, the following information: a description of the work
performed or to be performed on the Project; quantity, if applicable, of work
performed (hours, square feet, cubic yards, pounds, etc.) for the Project;
Project budget; costs for the Project to date; estimated costs to complete the
Project; and expected costs at Completion. The Job Cost Reports shall also
reflect all Contract cost codes, change orders, elements of nhon-conforming
work, back charges, and additional services.

1.1.27 Labor Commissioner’s Office (or “Labor Commissioner”). Also
known as the Division of Labor Standards Enforcement ("DLSE”): Division of
the DIR responsible for adjudicating wage claims, investigating discrimination
and public works complaints, and enforcing Labor Code statutes and
Industrial Welfare Commission orders.

1.1.28 Material Safety Data Sheets (or "MSDS"”). A form with data
regarding the properties for potentially harmful substances handled in the

workplace.

1.1.29 Municipal Separate Storm Sewer System (or "MS4”). A system
of conveyances used to collect and/or convey storm water, including, without
limitation, catch basins, curbs, gutters, ditches, man-made channels, and
storm drains.

1.1.30 Plans. See Drawings.

1.1.31 Premises. The real property on which the Site is located.
1.1.32 Product(s). New material, machinery, components, equipment,
fixtures and systems forming the Work, including existing materials or
components required and approved by the District for reuse.

1.1.33 Product Data. Illustrations, standard schedules, performance

charts, instructions, brochures, diagrams, and other information furnished by
the Developer to illustrate a material, product, or system for some portion of

the Work.
1.1.34 Project. The planned undertaking as provided for in the Contract
Documents.
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1.1.35 Project Inspector (or “Inspector’). The individual(s) retained by
the District in accordance with title 24 of the California Code of Regulations to
monitor and inspect the Project.

1.1.36 Project Labor Agreement (or "PLA"). a prehire collective
bargaining agreement in accordance with Public Contract Code section 2500
et seq. that establishes terms and conditions of employment for a specific
construction project or projects and/or is an agreement described in Section
158(f) of Title 29 of the United States Code. The PLA entered by the District
that is applicable to this Project is attached to the Facilities Lease as Exhibit
H.

1:1:37 Program Manager. ‘The individual, partnership; corporation;-joint
venture, or any combination thereof, or its authorized representative, named
as such by the District. If no Program Manager is designated for the Project
that is the subject of the Contract Documents, then ail references to Program
Manager herein shall be read to refer to District.

1.38 Proposed Change Order. A Proposed Change Order ("PCO”") is a
wrltten request prepared by the Developer requesting that the District, the
Construction Manager and the Architect issue a Change Qrder based upon-a
proposed change to the Work.

1.1.39 Provide. Shall include “provide complete in place,” that is, “furnish
and install,” and “provide complete and functioning as intended in place”
unless specifically stated otherwise.

1.1.49 Qualified SWPPP Practitioners ("QSP"). Certified personne! that
attended a State Water Resources Control Board sponsored or approved
training class and passed the qualifying exam.

1.1.41 Record Drawings. Unless otherwise defined in the Special
Conditions, Reproducible drawings (or Plans) prepared pursuant to the
requirements of the Contract Documents, that reflect all changes made during
the performance of the Work, recording differences between the original
design of the Work and the Work as constructed upon Completion of the
Project. See also As-Builts.

1.1.42 Request for Information (“RFI” or "RFIs”). A written request
prepared by the Developer requesting that the Architect provide additional
information necessary to clarify or amplify an item in the Contract Documents
that the Developer believes is not clearly shown or called for in the Drawings
or Specifications or other portions of the Contract Documents, or to address
problems that have arisen under field conditions.

1.1.43 Request for Substitution for Specified Item. A request by
Developer to substitute an equal or supérior material, product, thing, or
service for a specific material, product, thing, or service that has been

designated in the Contract Documents by a specific brand or trade name.

1.1.44 Safety Orders. Written and/or verbal orders for construction issued
by the California Division of Occupational Safety and Health (“Cal/OSHA”) or
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by the United States Occupational Safety and Health Administration
("OSHA").

1.1.45 Safety Plan. Developer's safety plan specifically adapted for the
Project. Developer's Safety Plan shall comply with all provisions regarding
Project safety, including all applicable provisions in these Construction
Provisions.

1.1.46 Samples. Physical examples that illustrate materials, products,
equipment, finishes, colors, or workmanship and that, when approved in
accordance with the Contract Documents, establish standards by which
portions of the Work will be judged.

1.1.47 Shop Drawings. All drawings, prints, diagrams, illustrations,
brochures, schedules, and other data that are prepared by the Developer, a
subcontractor, manufacturer, supplier, or distributor, that illustrate how
specific portions of the Work shall be fabricated or installed.

1.1.48 Site. The Project site as shown on the Drawings.

1.1.49 Specifications. That portion of the Contract Documents, Division 1

through Division 49, and all technical sections, and addenda to all of these, if
any, consisting of written descriptions and requirements of a technical nature
of materials, equipment, construction methods and systems, standards, and

workmanship.

1.1.50 State. The State of California.

1.1.51 Storm Water Pollution Prevention Plan (or "SWPPP"). A
document which identifies sources and activities at a particular facility that
may contribute pollutants to storm water and contains specific control
measures and time frames to prevent or treat such pollutants.

1.1.52 Subcontractor. A contractor and/or supplier who is under contract
with the Developer or with any other subcontractor, regardless of tier, to
perform a portion of the Work of the Project.

1.1.53 Submittal Schedule. The schedule of submittals as provided by
Developer and approved by District.

1.1.54 Substantial Completion. The date at which (i) such Work can be
fully enjoyed and beneficially occupied and utilized by District for its intended
purpose (except for minor items which do not impair District’s ability to
occupy and use such Work); (ii) all permits, approvals and certificates by
governmental authorities (such as, but not necessarily limited to, a
permanent or temporary certificate of occupancy that does not contain any
conditions that are the result of the Developer failing to perform any
obligation under the Contract Documents) required to occupy and use such
Work have been issued; and (iii) all systems included in such Work are
installed and operational as specified, all designated or required inspections
and certifications by governmental authorities have been made and posted,
and instructions of District’s personnel in the operation of such systems has
been completed.
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1.1.55 Substantial Completion Time. The time period stated in the
Facilities Lease for the Substantial Completion of the Work.

1.1.56 Surety. The person, firm, or corporation that executes as surety the
Developer’s Performance Bond and Payment Bond, and must be a California
admitted surety insurer as defined in the Code of Civil Procedure section
995.120.

1.1.57 Work. All labor, materials, equipment, components, appliances,
supervision, coordination, and services required by, or reasonably inferred
from, the Contract Documents, that are necessary for the construction and
Completion of the Project.

1.2 Laws Concerning the Contract Documents

The Contract is subject to all provisions of the Constitution and laws of California and
the United States governing, controlling, or affecting District, or the property, funds,
operations, or powers of District, and such provisions are by this reference made a
part hereof. Any provision required by law to be included in this Contract shali be
deemed to be inserted.

1.3 No Oral Agreements

No oral agreement or conversation with any officer, agent, or employee of District,
either before or after execution of Contract Documents, shall affect or modify any of
the terms or obligations contained in any of the documents comprising the Contract
Documents.

i.4 No Assignment

Except as specifically permitted in the Facilities Lease, Developer shall not assign
the Contract Documents or any part thereof including, without limitation, any
services or money to become due hereunder without the prior written consent of the
District. Assignment without District’s prior written consent shall be null and void.
Any assignment of money due or to become due under the Contract Documents
shall be subject to a prior lien for services rendered or material supplied for
performance of Work called for under the Contract Documents in favor of all
persons, firms, or corporations rendering services or supplying material to the
extent that claims are filed pursuant to the Civil Code, Code of Civil Procedure,
Government Code, Labor Code, and/or Public Contract Code, and shall also be
subject to deductions for liquidated damages or withholding of payments as
determined by District in accordance with the Contract Documents. Developer shall
not assign or transfer in any manner to a Subcontractor or supplier the right to
prosecute or maintain an action against the District.

1.5 Notice and Servicg '_Thgrelof

1.5.1 Any notice from one party to the other or otherwise under the Contract
Documents shall be in writing and shall be dated and signed by the party
giving notice or by a duly authorized representative of that party. Notice shall
not be effective for any purpose whatsoever unless served in one of the
following manners:
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1.5.1.1 If notice is given by personal delivery thereof, it shall be
considered delivered on the day of delivery.

1.5.1.2 If notice is given by overnight delivery service, it shall be
considered delivered one (1) day after date deposited, as indicated by
the delivery service.

1.5.1.3 If notice is given by depositing same in United States mail,
enclosed in a sealed envelope, it shall be considered delivered five (5)
days after date deposited, as indicated by the postmarked date.

1.5.1.4 If notice is given by registered or certified mail with postage
prepaid, return receipt requested, it shall be considered delivered on
the day the notice is signed for.

1.6 No Waiver

The failure of District in any one or more instances to insist upon strict performance
of any of the terms of the Contract Documents or to exercise any option herein
conferred shall not be construed as a waiver or relinquishment to any extent of the
right to assert or rely upon any such terms or option on any future occasion. No
action or failure to act by the District, Architect, or Construction Manager shall
constitute a waiver of any right or duty afforded the District under the Contract
Documents, nor shall any action or failure to act constitute an approval of or
acquiescence on any breach thereunder, except as may be $pecifically agreed in
writing.

1.7 Substitutions For Specified Items

Developer shall not substitute different items for any items identified in the Contract
Documents without prior written approval of the District, unless otherwise provided
in the Contract Documents.

1.8 Materials and Work

1.8.1 Except as otherwise specifically stated in the Contract Documents,
Developer shall provide and pay for all materials, labor, tools, equipment,
transportation, supervision, temporary constructions of every nature, and all
other services, management, and facilities of every nature whatsoever
necessary to execute and complete the Work, in a good and workmanlike
manner, within the Contract Time.

1.8.2 Unless otherwise specified, all materials shall be new and of the best
quality of their respective kinds and grades as noted or specified, and
workmanship shall be of high quality, and Developer shall use all diligence to
inform itself fully as to the required manufacturer’s instructions and to comply
therewith.

1.8.3 Materials shall be furnished in ample quantities and at such times as to
insure uninterrupted progress of Work and shall be stored properly and
protected from the elements, theft, vandalism, or other loss or damage as
required.
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1.8.4 For all materials and equipment specified or indicated in the Drawings
and Specifications, the Developer shall provide all labor, materials,
equipment, and services necessary for complete assemblies and complete
working systems, functioning as intended. Incidental items not indicated on
Drawings, nor mentioned in the Specifications, that can legitimately and
reasonably be inferred to belong to the Work described, or be necessary in
good practice to provide a complete assembly or system, shall be furnished as
though itemized here in every detail. In all instances, material and
equipment shall be installed in strict accordance with each manufacturer’s
most recent published recommendations and specifications.

1.8.5 Developer shall, after award of the Project by District and after

~ relevant-submittals have been-approved, place ofders for materials and/or
equipment as specified so that delivery of same may be made without delays
to the Work. Developer shall, upon demand from District, present
documentary evidence showing that orders have been placed.

1.8.6 In the event of Developer’s neglect in complying or failure to comply
with the above instructions, District reserves the right, but has no obligation,
-to place orders for such materials and/or equipment as the District may deem
advisable so that the Work may be completed by the date specified in the
Facilities Lease, and all expenses incidental to the procuring of said materials
and/or equipment shall be paid for by Developer or deducted from
payment(s) to Developer.

1.8.7 Developer warrants good title to all material, supplies, and equipment
installed or incorporated in Work and agrees upon Completion of all Work to
deliver the Site to District, together with all improvements and appurtenances
constructed or placed thereon by it, and free from any claims, liens, or
charges. Developer further agrees that neither it nor any person, firm, or
corporation furnishing any materials or labor for any work covered by the
Contract Documents shall have any right to lien any portion of the Premises
or any improvement or appurtenance thereon, except that Developer may
install metering devices or other equipment of utility companies or of political
subdivision, title to which is commonly retained by utility company or political
subdivision. In the event of installation of any such metering device or
equipment, Developer shall advise District as to owner thereof.

1.8.8 Nothing contained in this Article, however, shall defeat or impair the
rights of persons furnishing materials or labor under any bond given by
Developer for their protection or any rights under any law permitting such
protection or any rights under any law permitting such persons to look to
funds due Developer in hands of District (e.g., Stop Payment Notices), and
this provision shall be inserted in all subcontracts and material contracts and
notice of its provisions shall be given to all persons furnishing material for
Work when no formal contract is entered into for such material.

1.8.9 Title to new materials and/or equinment for the Work of the Contract
Documents and attendant liability for its protection and safety shall remain
with Developer until incorporated in the Work of the Contract Documents and
accepted by District. No part of any materials and/or equipment shall be
removed from its piace of storage except for immediate installation in the
Work of the Contract Documents. Should the District, in its discretion, allow
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the Developer to store materials and/or equipment for the Work off-site,
Developer will store said materials and/or equipment at a bonded warehouse
and with appropriate insurance coverage at no cost to District. Developer
shall keep an accurate inventory of all materials and/or equipment in a
manner satisfactory to District or its authorized representative and shall, at
the District’s request, forward it to the District.

2. [Reserved]
3. Architect

3.1 The Architect shall represent the District during the Project and will observe
the progress and quality of the Work on behalf of the District. Architect shall have
the authority to act on behalf of District to the extent expressly provided in the
Contract Documents and to the extent determined by District. Architect shall have
authority to reject materials, workmanship, and/or the Work whenever rejection may
be necessary, in Architect’s reasonable opinion, to insure the proper execution of the
Contract Documents.

3.2 Architect shall, with the District and on behalf of the District, determine the
amount, quality, acceptability, and fitness of all parts of the Work, and interpret the
Specifications, Drawings, and shall, with the District, interpret all other Contract
Documents.

3.3  Architect shall have all authority and responsibility established by law,
including title 24 of the California Code of Regulations.

3.4 Developer shall provide District and the Construction Manager with a copy of
all written communication between Developer and Architect at the same time as that
communication is made to Architect, including, without limitation, all RFIs,
correspondence, submittals, claims, and change order requests.

4. Construction Manager

4.1 If a Construction Manager is used on this Project (“Construction Manager” or
“CM"), the Construction Manager will provide administration of the Contract
Documents on the District's behalf. After execution of the Contract Documents, all
correspondence and/or instructions from Developer and/or District shall be
forwarded through the Construction Manager. The Construction Manager will not be
responsible for and will not have control or charge of construction means, methods,
techniques, sequences, or procedures or for safety precautions in connection with
the Work, which shall all remain the Developer’s responsibility.

4.2 The Construction Manager, however, will have authority to reject materials
and/or workmanship not conforming to the Contract Documents, as determined by
the Construction Manager, District, the Architect, and/or the Project Inspector. The
Construction Manager shall also have the authority to require special inspection or
testing of any portion of the Work, whether it has been fabricated, installed, or fully
completed. Any decision made by the Construction Manager in good faith, shall not
give rise to any duty or responsibility of the Construction Manager to: the
Developer, any Subcontractor, or their agents, employees, or other persons
performing any of the Work. The Construction Manager shall have free access to any
or all parts of Work at any time.
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4.3 If the District does not use a Construction Manager on this Project, all
references to Construction Manager or CM shall be read as District.

5. Inspector, Inspections, and Tests

5.1 Project Inspector

5.i.1 One or more Project Inspector(s), including special Project
Inspector(s), as required, will be assigned to the Work by District, in
accordance with requirements of title 24, part 1, of the California Code of
Regulations, to enforce the building code and monitor compliance with Plans
and Specifications for the Project previously approved by the DSA. Duties of

7 “Project Inspector(s) are specifically défined in section 4-347 of Said part 1 of
title 24,

5.1.2 No Work shall be carried on except with the knowledge and under the
inspection of the Project Inspector(s). The Project Inspector(s) shall have
free access to any or all parts of Work at any time. Developer shall furnish
Project Inspe le opportunities for abtaining such information
as may ben p Project Inspector(s) fully informed respecting
pregress and: manner of work and character of materials, including, but not
limited to, submission of form DSA 156 (or the most current version
applicable at the time the Work is performed) to the Project Inspector at least
48 hours in advance of the commencement and completion of construction of
each and every.aspect of the Work. Forms are available on the DSA’s website
at: http://www.dgs.ca.gov/dsa/Forms.aspx. Inspection of Work shall not
relieve Developer from an obligation to fulfill the Contract Documents.

Project Inspector(s) and the DSA are authorized to suspend work whenever
the Developer and/or its Subcontractor(s) are not complying with the
Contract Documents. Any work stoppage by the Project Inspector(s) and/or
DSA shall be without liability to the District. Developer shall instruct its
Subcontractors and employees accordingly.

5.1.3 If Developer and/or any Subcontractor requests that the Project
Inspector(s) perform any inspection off-Site, this shall only be done if itis
allowable pursuant to applicable regulations and DSA approval, if the Project
Inspector(s) agree to do so, and at the expense of the Developer.

5.2 Tests and Inspections

5.2.1 Tests and Inspections shall comply with title 24, part 1, California
Code of Regulations, group 1, article 5, section 4-335, and with the provisions
of the Specifications.

5.2.2 The District will select an independent testing laboratory to conduct
the tests. Selection of the materials required to be tested shall be by the

l[aboratory or the District’s representative and not by the Developer. The
Developer shall notify the District's representative a sufficient time in advance
of its readiness for required observation or inspection. This notice shall be
provided, at a minimum, forty-eight (48) hours prior to the inspection of the
material that needs to be tested.
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5.3

5.2.3 The Developer shall notify the District's representative a sufficient time
in advance of the manufacture of material to be supplied under the Contract
Documents that must by terms of the Contract Documents be tested so that
the District may arrange for the testing of same at the source of supply. This
notice shall be provided, at a minimum, forty-eight (48) hours prior to the
manufacture of the material that needs to be tested.

5.2.4 Any material shipped by the Developer from the source of supply prior
to having satisfactorily passed such testing and inspection or prior to the
receipt of notice from said representative that such testing and inspection will
not be required, shall not be incorporated into and/or onto the Project.

5.2.5 The District will select the testing laboratory and pay for the costs for
all tests and inspections. Developer shall reimburse the District for any and
all laboratory costs or other testing costs for any materials found to be not in
compliance with the Contract Documents. At the District’s discretion, District
may elect to deduct laboratory or other testing costs for noncompliant
materials from the Guaranteed Maximum Price, and such deduction shall not
constitute a withholding.

Costs for After Hours and/or Off Site Inspections

Unless specifically approved in writing by District, if the Developer performs Work
outside the Inspector’s regular working hours, costs of any inspections required
outside regular working hours shall be borne by the Developer and may be invoiced
to the Developer by the District or the District may deduct those expenses from the
next Tenant Improvement Payment.

6. Developer

Developer shall construct and complete, in a good and workmanlike manner, the Work for
the Guaranteed Maximum Price including any adjustment(s) to the Guaranteed Maximum
Price pursuant to provisions herein regarding changes to the Guaranteed Maximum Price.
Except as otherwise noted, Developer shall provide and pay for all labor, materials,
equipment, permits (excluding City of Oakland or DSA), fees, licenses, facilities,
transportation, taxes, bonds and insurance, and services necessary for the proper execution
and Completion of the Work, except as indicated herein.

6.1

Status of Developer

6.1.1 Developer is and shall at all times be deemed to be an independent
contractor and shall be wholly responsible for the manner in which it and its
Subcontractors perform the services required of it by the Contract
Documents. Nothing herein contained shall be construed as creating the
relationship of employer and employee, or principal and agent, between the
District, or any of the District's employees or agents, and Developer or any of
Developer’s Subcontractors, agents or employees. Developer assumes
exclusively the responsibility for the acts of its agents and employees as they
relate to the services to be provided during the course and scope of their
employment. Developer, its Subcontractors, and its agents and employees
shall not be entitled to any rights or privileges of District employees. District
shall be permitted to monitor the Developer’s activities to determine
compliance with the terms of the Contract Documents.
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6.1.2 As required by law, Developer and all Subcontractors shall be properly
licensed and regulated by the Contractors State License Board, 9821 Business
Park Drive, Sacramento, California 95827 (Post Office Box 26000,
Sacramento, California 95826), http://www.cslb.ca.gov.

6.1.3 As required by law, Developer and all Subcontractors shall be properly
registered as public works contractors by the Department of Industrial
Relations at
https://efiling.dir.ca.gov/PWCR/ActionServlet?action=displayPWCRegistration
Form or current URL.

6.1.4 Developer represents that it has no existing interest and will not

~° °°  -acquireanyinterest; direct orrindirect, which could ¢anflict in any mannér or
degree with the performance of Work required under this Contract and that
no person having any such interest shall be employed by Developer.

6.2 Project Inspection Card(s)

Developer shall verify that forms DSA 152 (or most current version applicable at the
time the Work is performed) are issued for the Project; as required, prior to the
commencement of construction:

6.3 Developer’s Supervision

6.3.1 During progress of the Work, Developer shall keep on the Premises,
and at all other locations where any Work related to the Contract is being
performed, an experienced and competent project manager and construction
superintendent who are employeses of the Developer, tc whom the District
does not object and at least one of whom shall be fluent in English, written
and verbal.

6.3.2 The project manager and construction superintendent shall both speak
fluently the predominant language of the Developer’s employees.

6.3.3 Before commencing the Work herein, Developer shall give written
notice to District of the name of its project manager and construction
superintendent. Neither the Developer’s project manager nor construction
superintendent shall be changed except with prior written notice to District.
If the Developer’s project manager and/or construction superintendent proves
to be unsatisfactory to Developer, or to District, any of the District's
employees, agents, the Construction Manager, or the Architect, Developer
shall immediately notify District in writing before any change occurs, but no
less than two (2) business days prior. Any replacement of the project
manager and/or construction superintendent shall be made promptly and
must be satisfactory to the District. The Developer’s project manager and
construction superintendent shall each represent Developer, and all directions
given to Developer’s project manager and/or construction superintendent
shall be as binding as if given to Developer.

6.3.4 Developer shall give efficient supervision to Work, using its best skill
and attention. Developer shall carefully study and compare all Contract
Documents, Drawings, Specifications, and other instructions and shall at once
report to District, Construction Manager, and Architect any error,
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inconsistency, or omission that Developer or its employees and
Subcontractors may discover, in writing, with a copy to District's Project
Inspector(s). Developer shall have responsibility for discovery of errors,
inconsistencies, or omissions.

6.3.5 If working at an occupied school site, all contractors in student
occupied areas of the Project outside the construction fence will provide their
workers with identification badges. These badges will be worn by all
members of the contractor's staff who are working in a District facility.

6.3.5.1 Badges must be filled out in full and contain the following
information:

6.3.5.1.1 Name of contractor
6.3.5.1.2 Name of employee
6.3.5.1.3 Contractor's address and phone number

6.3.5.2 Badges are to be worn when the Developer or his/her
employees are on site and must be visible at all times. Contractors
must inform their employees that they are required to allow District
employees, the Architect, the Construction Manager, the Program
Manager, or the Project Inspector to review the information on the
badges upon request.

6.3.5.3 Continued failure to display identification badges as required
by this policy may result in the individual being removed from the
Project or assessment of fines against the contractor.

6.4 Duty to Provide Fit Workers

6.4.1 Developer and Subcontractor(s) shall at all times enforce strict
discipline and good order among their employees and shall not employ any
unfit person or anyone not skilled in work assigned to that person. It shall be
the responsibility of Developer to ensure compliance with this requirement.
District may require Developer to permanently remove unfit persons from
Project Site. '

6.4.2 Any person in the employ of Developer or Subcontractor(s) whom
District may deem incompetent or unfit shall be excluded from working on the
Project and shall not again be employed on the Project except with the prior
written consent of District.

6.4.3 The Developer shall furnish labor that can work in harmony with all
other elements of labor employed or to be employed in the Work.

6.4.4 If Developer intends to make any change in the name or legal nature
of the Developer’s entity, Developer shall first notify the District in writing
prior to making any contemplated change. The District shall determine in
writing if Developer’s intended change is permissible while performing the
Work.
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6.5 Field Office
6.5.1 Developer shall provide on the Work Site a temporary office.
_ 6.6 Purchase of Materials and Equipment

The Developer is required to order, obtain, and store materials and equipment
sufficiently in advance of its Work at no additional cost or advance payment from
District to assure that there will be no delays.

6.7 Documents on Work

-  6:7:1- Peveloper shall at-all times keep on the Work Site, oratanother -
location as the District may authorize in writing, one legible copy of all
Contract Documents, including Addenda and Change Orders, and Titles 19
and 24 of the Caiifornia Code of Reguiations, the specified edition(s) of the
Uniform Building Code, all approved Drawings, Plans, Schedules, and
Specifications, and all codes and documents referred to in the Specifications,
and made part thereof. These documents shall be kept in good order and
available to District, Construction Manager, Architect, Architect’s
representatives, the Project Inspector(s), and all authorities having
jurisdiction. Developer shall be acquainted with and comply with the
provisions of these titles as they relate to this Project. (See particularly the
duties of Contractor, Title 24, Part 1, California Code of Regulations, Section
4-343.) Developer shall also be acquainted with and comply with all
California Code of Regulations provisions relating to conditions on this Project,
particularty Titles 8 and 17. Developer shall coordinate with Architect and
Construction Manager and shall submit its verified report(s) according to the
requirements of Title 24.

6.7.2 Daily Job Reports
6.7.2.1 Developer shall maintain, at a minimum, at ieast one (1)
set of Daily Job Reports on the Project. These must be prepared by
the Developer's employee(s) who are present on Site, and must
include, at a minimum, the following information:

6.7.2.1.1 A brief description of all Work performed on that
day.

6.7.2.1.2 A summary of all other pertinent events and/or
occurrences on that day.

6.7.2.1.3 The weather conditions on that day.

6.7.2.1.4 A list of all Subcontractor(s) working on that day,
ificiuding DIR Tégistration numbers. T

6.7.2.1.5 A list of each Developer employee working on that
" day and the total hours worked for each employee.

6.7.2.1.6 A complete list of all equipment on Site that day,
whether in use or not.
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6.7.2.1.7 A complete list of all materials, supplies, and
equipment delivered on that day.

6.7.2.1.8 A complete list of all inspections and tests
performed on that day.

6.7.2.2 Each day Developer shall provide a copy of the previous
day’s Daily Job Report to the District or the District’s Construction

Manager.
6.8 Preservation of Records

Developer shall maintain, and District shall have the right to inspect, Developer’s
financial records for the Project, including, without limitation, Job Cost Reports for
the Project in compliance with the criteria set forth herein. The District shall have
the right to examine and audit all Daily Job Reports or other Project records of
Developer’s project manager(s), project superintendent(s), and/or project
foreperson(s), all certified payroll records and/or related documents including,
without limitation, Job Cost Reports, payroll, payment, timekeeping and tracking
documents; and as it pertains to change orders, all books, estimates, records,
contracts, documents, cost data, subcontract job cost reports, and other data of the
Developer, any Subcontractor, and/or supplier, including computations and
projections related to estimating, negotiating, pricing, or performing the Work or
modification, in order to evaluate the accuracy, completeness, and currency of the
cost, manpower, coordination, supervision, or pricing data at no additional cost to
the District. These documents may be duplicative and/or be in addition to any
documents held in escrow by the District. The Developer shall make available at its
office at all reasonable times the materials described in this paragraph for the
examination, audit, or reproduction until three (3) years after final payment under
this Facilities Lease. Notwithstanding the provisions above, Developer shall provide
any records requested by any governmental agency, if available, after the time set
forth above.

6.9 Integration of Work

6.9.1 Developer shall do all cutting, fitting, patching, and preparation of
Work as required to make its several parts come together properly, to fit it to
receive or be received by work of other contractors, and to coordinate
tolerances to various pieces of work, showing upon, or reasonably implied by,
the Drawings and Specifications for the completed structure, and shall
conform them as District and/or Architect may direct.

6.9.2 Developer shall make its own layout of lines and elevations and shall
be responsible for the accuracy of both Developer’s and Subcontractors’ work
resulting therefrom.

6.9.3 Developer and all Subcontractors shall take all field dimensions
required in performance of the Work, and shall verify all dimensions and
conditions on the Site. All dimensions affecting proper fabrication and
installation of all Work must be verified prior to fabrication by taking field
measurements of the true conditions. If there are any discrepancies between
dimensions in drawings and existing conditions which will affect the Work,
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Developer shall bring such discrepancies to the attention of the District and
Architect for adjustment before proceeding with the Work.

6.9.4 All costs caused by noncompliant, defective, or delayed Work shall be
borne by Developer, inclusive of repair work.

6.9.5 Developer shall not endanger any work performed by it or anyone else
by cutting, excavating, or otherwise altering work and shail not cut or alter
work of any other contractor except with consent of District.

6.10 Notifications

6:10-1Developer shall notify the-Architect and Project Inspector; in writing, of
the commencement of construction of each and every aspect of the Work at
least 48 hours in advance by submitting form DSA 156 (or the most current
version applicable at the time the Work is performed), as required by DSA, to
the Project Inspector. Forms are available on the DSA’s website at:
http://www.dgs.ca.gov/dsa/Forms.aspx.

6.10.2Developer shall notify the Architect and Project Inspector, in-writing, of
the completion of construction of each and every-aspect of the Werk at least
48 hours in advance by submitting form DSA 156 (or the most current version
applicable at the time the Work is performed), as required by DSA, to the
Project Inspector.

6.11 Obtaining of Permits, Licenses and Registrations

Developer shall secure and pay for any permits (except City of Oakland or DSA),
licenses, registrations, approvals, and certificates necessary for prosecution of Work,
including but not limited to those listed in the Special Conditions, Exhibit D-1, if any,
before the date of the commencement of the Work or before the permits, licenses,
registrations, approvals and certificates are legally required to continue the Work
without interruption. The Developer shall obtain and pay, only when legally
required, for all licenses, approvals, registrations, permits, inspections, and
inspection certificates required to be obtained from or issued by any authority having
jurisdiction over any part of the Work included in the Contract Documents. All final
permits, licenses, registrations, approvals and certificates shall be delivered to
District before demand is made for final payment. The costs associated with said
permits, licenses, registrations, approvals and certificates shall be direct
reimbursement items and are not subject to any markup.

6.12 Royalties and Patents

6.12.1 Developer shall obtain and pay, when legally required, all royalties
and license fees necessary for prosecution of Work before the earlier of the
date of the commencement of the Work or the date the license is legally

== required to continue the Work without interruption. Devéloper shall defend
suits or claims of infringement of patent, copyright, or other rights and shall
hold the District, Construction Manager and the Architect harmiess and
indemnify them from loss on account thereof except when a particular design,
process, or make or model of product is required by the Contract Documents.
However, if the Developer has reason to believe that the required design,
process, or product is an infringement of a patent or copyright, the Developer
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shall indemnify and defend the District, Construction Manager and Architect
against any loss or damage.

6.12.2 The review by the District, Construction Manager or Architect of any
method of construction, invention, appliance, process, article, device, or
material of any kind shall be only as to its adequacy for the Work and shall
not constitute approve use by the Developer in violation of any patent or
other rights of any person or entity.

6.13 Work to Comply With Applicable Laws and Regulations

6.13.1 Developer shall give all notices ahd comply with the following specific
laws, ordinances, rules, and regulations and all other applicable laws,
ordinances, rules, and regulations bearing on conduct of Work as indicated
and specified, including but not limited to the appropriate statutes and
administrative code sections. If Developer observes that Drawings and
Specifications are at variance with any applicable laws, ordinances, rules and
regulations, or should Developer become aware of the development of
conditions not covered by Contract Documents that may result in finished
Work being at variance therewith, Developer shall promptly notify District in
writing and any changes deemed necessary by District shall be made as
provided in this Exhibit D for changes in Work.

6.13.1.1 National Electrical Safety Code, U. S. Department of
Commerce

6.13.1.2 National Board of Fire Underwriters’ Regulations

6.13.1.3 Uniform Building Code, latest addition, and the California
Code of Regulations, title 24, and other amendments

6.13.1.4 Manual of Accident Prevention in Construction, latest
edition, published by A.G.C. of America

6.13.1.5 Industrial Accident Commission’s Safety Orders, State of
California

6.13.1.6 Regulations of the State Fire Marshall (title 19, California
Code of Regulations) and Pertinent Local Fire Safety Codes

6.13.1.7 Americans with Disabilities Act
6.13.1.8 Education Code of the State of California
6.13.1.9 Government Code of the State of California

6.13.1.10 lLabor Code of the State of California, division 2, part 7,
Public Works and Public Agencies

6.13.1.11 Public Contract Code of the State of California

6.13.1.12 California Art Preservation Act
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6.13.1.13 U, S. Copyright Act
6.13.1.14 U. S. Visual Artists Rights Act

6.13.2 Developer shall comply with all applicabie mitigation measures, if any,
adopted by any public agency with respect to this Project pursuant to the
California Environmental Quality Act (Public Resources Cade section 21000 et

seq.).

6.13.3 If Developer performs any Work that it knew, or through exercise of
reasonable care should have known, to be contrary to any applicable laws,
ordinance, rules, or regulations, Developer shail bear all costs arlsmg

T “therefrom and arising from the corréction of sdid Work: ™ —~

6.13.4 Where Specifications or Drawings state that materials, processes, or
procedures must be approved by City of Oakland or DSA, State Fire Marshall,
or other body or agency, Developer shall use its best efforts to satisfy the
requirements of such bodies or agencies applicable at the time the Work is
performed, and as determined by those bodies or agencies.
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6.14.1 The Developer will be solely and completely responsible for conditions
of the Work Site, including safety of ail persons and property during
performance of the Work. This requirement will apply continuously and not
be limited to normal working hours.

6.14.2 The wearing of hard hats will be mandatory at all times for all
personnel on Site. Developer shall supply sufficient hard hats to properly
equip all employees and visitors.

6.14.3 Any construction review of the Developer’s performance is not
intended to include review of the adequacy of the Developer's safety
measures in, on, or near the Work Site.

6.14.4 Implementation and maintenance of safety programs shall be the sole
responsibility of the Developer.

6.14.5 The Developer shall furnish to the District a copy of the Developer's
safety plan within the time frame indicated in the Contract Documents and
specifically adapted for the Project.

6.14.6 Developer shall be responsible for all damages to persons or property
that occur as a result of its fault or negligence in connection with the
prosecution of the Contract Documents and shall take all necessary measures
and be responsuble for the proper care and Completion and flnal acceptance
by District. All Work shall be solely at Developer's risk. o

6.14.7 Developer shall take, and require Subcontractors to take, all
necessary precautions for safety of workers on the Project and shall comply
with all applicable federal, state, local, and other safety laws, standards,
orders, rules, reguiations, and building codes to prevent accidents or injury to
persons on, about, or adjacent to premises where Work is being performed

EXHIBIT D TO FACILITIES LEASE PAGE 19 oF 80
MaRrcus FOSTER EDUCATION LEADERSHIP COMPLEX
DWK DMS 3219469v1



and to provide a safe and healthful ptace of employment. Developer shall
furnish, erect, and properly maintain at all times, all necessary safety devices,
safequards, construction canopies, signs, nets, barriers, lights, and watchmen
for protection of workers and the public and shall post danger signs warning
against hazards created by such features in the course of construction.
Developer not responsible for Acts of God.

6.14.8 Hazards Control —Developer shall store volatile wastes in approved
covered metal containers and remove them from the Site daily. Developer
shall prevent accumulation of wastes that create hazardous conditions.
Developer shall provide adequate ventilation during use of volatile or noxious
substances.

6.14.9 Developer shall designate a responsible member of its organization on
the Project, whose duty shall be to post information regarding protection and
obligations of workers and other notices required under occupational safety
and health laws, to comply with reporting and other occupational safety
requirements, and to protect the life, safety, and health of workers. Name
and position of person so designated shall be reported to District by
Developer.

6.14.10 Developer shall correct any violations of safety laws, rules, orders,
standards, or regulations. Upon the issuance of a citation or notice of
violation by the Division of Occupational Safety and Health, Developer shall
correct such violation promptly.

6.14.11 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

6.14.12 In an emergency affecting safety of life or of work or of adjoining
property, Developer, without special instruction or authorization, shall act, at
its discretion, to prevent such threatened loss or injury. Any compensation
claimed by Developer on account of emergency work shall be determined by
agreement.

6.14.13 All salvage materials will become the property of the Developer and
shall be removed from the Site unless otherwise called for in the Contract
Documents. However, the District reserves the right to designate certain
items of value that shall be turned over to the District unless otherwise
directed by District.

6.14.14 All connections to public utilities and/or existing on-site services
shall be made and maintained in such a manner as to not interfere with the
continuing use of same by the District during the entire progress of the Work.

6.14.15 Developer shall provide such heat, covering, and enclosures as are
necessary to protect all Work, materials, equipment, appliances, and tools
against damage by weather conditions, such as extreme heat, cold, rain,
snow, dry winds, flooding, or dampness.

6.14.16 The Developer shall protect and preserve the Work from all damage
or accident, providing any temporary roofs, window and door coverings,
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boxings, or other construction as required by the Architect. The Developer
shall be responsible for existing structures, walks, roads, trees, landscaping,
and/or improvements in working areas; and shall provide adequate protection
therefor. If temporary removal is necessary of any of the above items, or
damage occurs due to the Work, the Developer shall replace same at his
expense with same kind, quality, and size of Work or item damaged. This
shall include any adjoining property of the District and others.

6.14.17 Developer shall take adequate precautions to protect existing roads,
sidewalks, curbs, pavements, utilities, adjoining property, and structures
(including, without limitation, protection from settiement or loss of lateral
support), and to avoid damage thereto, and repalr any damage thereto
---caused-by-construction operations;— - - T

6.14.18 Developer shall confine apparatus, the storage of materials, and the
operations of workers to limits indicated by law, ordinances, permits, or
directions of Architect, and shall not interfere with the Work or unreasonably
encumber Premises or overload any structure with materials. Developer shall
enforce all instructions of District and Architect regarding signs, adver g,
fires, and smoking, and require that all workers comply with all regula ions
whlle on Project Site.

6.14.19 Developer, Developer’s employees, Subcontractors, Subcontractors’
employees, or any person associated with the Work shall conduct themselves
in a manner appropriate for a school site. No verbal or physical contact with
neighbors, students, and faculty, profanity, or inappropriate attire or behavior
will be permitted. District may require Developer to permanently remove
-nran-complying persens from-Project Site.

6.14.20 Developer shall take care to prevent disturbing or covering any
survey markers, monuments, or other devices marking property boundaries
or corners. If such markers are disturbed, Developer shall have a civil
engineer, registered as a professional engineer in California, replace them at
no cost to District.

6.14.21 In the event that the Developer enters into any agreement with
owners of any adjacent property to enter upon the adjacent property for the
purpose of performing the Work, Developer shall fully indemnify, defend, and
hold harmless each person, entity, firm, or agency that owns or has any
interest in adjacent property. The form and content of the agreement of
indemnification shall be approved by the District prior to the commencement
of any Work on or about the adjacent property. The Deveioper shall also
indemnify the District as provided in the indemnification provision herein.
These provisions shall be in addition to any other requirements of the owners
of the adjacent property.

Constructlon and Land Disturbance Activities ("General Permit”)

6.15.1 Developer acknowledges that all California school districts are
obligated to develop and implement the following requirements for the
discharge of storm water to surface waters from its construction and land
disturbance activities (storm water requirements), without limitation:
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6.15.1.1 A Municipal Separate Storm Sewer System (MS4). An MS4
is a system of conveyances used to collect and/or convey storm water,
including, without limitation, catch basins, curbs, gutters, ditches,
man-made channels, and storm drains.

6.15.1.2 A Storm Water Pollution Prevention Plan ("SWPPP") that
contains specific best management practices ("BMPs”) and establishes
numeric effluent limitations at:

6.15.1.2.1 Sites where the District engages in maintenance
(e.g., fueling, cleaning, repairing) or transportation activities.

6.15.1.2.2 Construction sites where:

6.15.1.2.2.1 One (1) or more acres of soil will be
disturbed, or

6.15.1.2.2.1.1 The Project is part of a larger
common plan of development that disturbs more
than one (1) acre of soil.

6.15.2 Developer shall comply with any District storm water requirements
that are approved by the District and applicable to the Project, at no
additional cost to the District.

6.15.3 At no additional cost to the District, Developer shall coordinate with
District hired Qualified Storm Water Practitioner who shall be onsite and
implement and monitor any and all SWPPP requirements applicable to the
Project, including but not limited to:

6.15.3.1 At least forty eight (48) hours prior to a forecasted rain
event, implementing the Rain Event Action Plan (REAP) for any rain
event requiring implementation of the REAP, including any erosion and
sediment control measures needed to protect all exposed portions of
the site; and

6.15.3.2 Monitoring any Numeric Action Levels (NALs), if applicable.

6.16 Working Evenings and Weekends

Developer may be required to work increased hours, evenings, and/or weekends at
no additional cost to the District. Developer shall give the District seventy-two (72)
hours’ notice prior to performing any evening and/or weekend work. Developer shall
perform all evening and/or weekend work in compliance with all applicable rules,
regulations, laws, and local ordinances including, without limitation, all noise and
light limitations. Developer shall reimburse the District for any increased or
additional Inspector charges as a result of the Developer’s increased hours, or
evening and/or weekend work, unless such increased or additional Inspector charges
are due to a District requested or caused acceleration.
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6.17 Cieaning Up

6.17.1 The Developer shall provide all services, labor, materials, and
equipment necessary for protecting and securing the Work, all school
occupants, furnishings, equipment, and building structure from damage until
its Completion and final acceptance by District. Dust barriers shall be
provided to isolate dust and dirt from construction operations. At Completion
of the Work and portions thereof, Developer shall ciean to the original state
any areas beyond the Work area that become dust laden as a result of the
Work. The Developer must erect the necessary warning signs and barricades
to ensure the safety of all school occupants. The Developer at all times must
maintain good housekeeping practices to reduce the risk of fire damage and

———-— - mustmake afire extinguisher, fire blarnket, and/or fire Watcth; 83 applicable, ~
available at each location where cutting, braising, soldering, and/or welding is
being performed or where there is an increased risk of fire.

6.17.2 Developer at all times shall keep Premises, including property
immediately adjacent thereto, free from debris such as waste, rubbish
(including personal rubbish of workers, e.g., food wrappers, etc.), and excess
materials and-equipment caused-by the Werk. Developer shall not leave
debris under, in; or about the Premises (or surrounding property or
neighborhood), but shall promptly remove same from the Premises on a daily
basis. If Developer fails to clean up, District may do so and the cost thereof
shall be charged to Developer. If the Contract calls for Work on an existing
facility, Developer shall also perform specific clean-up on or about the
Premises upon request by the District as it deems necessary for the
continuing education process. Developer shall comply with all related
nrovisions of the Specifications.

6.17.3 If the Construction Manager, Architect, or District observes the
accumulation of trash and debris, the District will give the Developer a 24-
hour written notice to mitigate the condition.

6.17.4 Should the Developer fail to perform the required clean-up, or should
the clean-up be deemed unsatisfactory by the District, the District will then
perform the clean-up. All cost associated with the clean-up work (including
all travel, payroll burden, and costs for supervision) will be deducted from the
Guaranteed Maximum Price, or District may withhold those amounts from
payment(s) to Developer.

7. Subcontractors

7.1 Developer shall provide the District with information for all of Developer’s
Subcontracts and Subcontractors as indicated in the Developer’s Submittals and
Schedules Section herein.

7.2 No contractual relationship exists between the District and any Subcontractor,
supplier, or sub-subcontractor by reason of the Contract Documents.

7.3 Developer agrees to bind every Subcontractor by terms of the Contract
Documents as far as those terms that are applicable to Subcontractor’s work
including, without limitation, ali labor, wage & hour, apprentice and related
provisions and requirements. If Developer subcontracts any part of the Work called
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for by the Contract Documents, Developer shall be as fully responsible to District for
acts and omissions of any Subcontractor and of persons either directly or indirectly
employed by any Subcontractor, including Subcontractor caused Project delays, as it
is for acts and omissions of persons directly employed by Developer. The divisions
or sections of the Specifications and/or the arrangements of the drawings are not
intended to control the Developer in dividing the Work among Subcontractors or limit
the work performed by any trade.

7.4 District's consent to, or approval of, or failure to object to, any Subcontractor
under the Contract Documents shall not in any way relieve Developer of any
obligations under the Contract Documents and no such consent shall be deemed to
waive any provisions of the Contract Documents.

7.5 Developer is directed to familiarize itself with sections 1720 through 1861 of
the Labor Code of the State of California, as regards the payment of prevailing
wages and related issues, and to comply with all applicable requirements therein
including, without limitation, section 1775 and the Developer’s and Subcontractors’
obligations and liability for violations of prevailing wage law and other applicable
laws.

7.6 Developer shall be responsible for the coordination of the trades,
Subcontractors, sub-subcontractors, and material or equipment suppliers working on
the Project.

7.6.1 Developer is responsible for ensuring that first-tier Subcontractors
holding C-4, C-7, C-10, C-16, C-20, C-34, C-36, C-38, C-42, C-43, and/or C-
46 licenses, are prequalified by the District to work on the Project pursuant to
Public Contract Code section 20111.6.

7.6.2 Developer is responsible for ensuring that all Subcontractors are
properly registered as public works contractors by the Department of
Industrial Relations.

7.7 Developer is solely responsible for settling any differences between the
Developer and its Subcontractor(s) or between Subcontractors.

7.8 Developer must include in all of its subcontracts the assignment provisions
indicated in the Termination section of these Construction Provisions.

8. Other Contracts/Contractors

8.1 District reserves the right to let other contracts, and/or to perform work with
its own forces, in connection with the Project. Developer shall afford other
contractors reasonable opportunity for introduction and storage of their materials
and execution of their work and shall properly coordinate and connect Developer’s
Work with the work of other contractors.

8.2 Developer shall protect the work of any other contractor that Developer
encounters while working on the Project.

8.3 If any part of Developer’s Work depends for proper execution or results upon
work of District or any other contractor, the Developer shall visually inspect, and
with reasonable effort, physically inspect all accessible portions of District’s or any
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other contractor’s work and, before proceeding with its Work, promptly report to the
District in writing any defects in District’s or any other contractor’s work that render
Developer’s Work unsuitable for proper execution and results. Developer shall be
held accountable for damages to District for District’s or any other contractor’s work
that Developer failed to visually inspect, and with reasonable effort, physically
inspect, Developer’s failure to visually inspect, and with reasonable effort, physically
inspect and report shall constitute Developer’s acceptance of all District’s or any
other contractor’s work as fit and proper for reception of Developer’s Work, except as
to defects that may develop in District’s or any other contractor’s work after
execution of Developer’s Work and not caused by execution of Developer’'s Work.

8.4  To ensure proper execution of its subsequent Work, Develaper shall measure
and-inspect Work already in place and shall at once report to the District in writing
any discrepancy between that executed Work and the Contract Documents.

8.5  Developer shali ascertain to its own satisfaction the scope of the Project and
nature of District’s or any other contracts that have been or may be awarded by
District in prosecution of the Project to the end that Developer may perform under
the Contract in light of the other contracts, if any.

8.6 Nothing herein cantained shall be:interpreted as granting to Developer
exclusive occupancy of the Site, the Premises, or of the Project. Developer shall not
cause any. unnecessary hindrance or delay to the use and/or school operation(s) of
the Premises and/or to District or any other contractor working on the Project. If
simultaneous execution of any contract or school operation is likely to cause
interference with performance of Developer’s obligations under the Contract
Documents, Developer shall coordinate with those contractor(s), person(s), and/or
entity(s) and shall notify the District of the resolution.

9, Drawings and Specifications

9.1 A complete list of all Drawings that form a part of the Contract Documents are
to be found as an index on the Drawings themselves, and/or may be provided to the
Developer and/or in the Table of Contents.

9.2  Materials or Work described in words that so applied have a well-known
technical or trade meaning shall be deemed to refer to recognized standards, unless
noted otherwise.

9.3 Trade Name or Trade Term

It is not the intention of the Contract Documents to go into detailed descriptions of
any materials and/or methods commonly known to the trade under “trade name” or
“trade term.” The mere mention or notation of “trade name” or “trade term” shall be
considered a sufficient notice to Developer that it will be required to complete the
work so named, complete, finished, and operable, with all its appurtenances,
according to the best practicesof the trade.

9.4  The naming of any material and/or equipment shall mean furnishing and
installing of same, including all incidental and accessory items thereto and/or labor
therefor, as per best practices of the trade(s) involved, unless specifically noted
otherwise,
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9.5 Contract Documents are complementary, and what is called for by one shall
be binding as if called for by all. As such, Drawings and Specifications are intended
to be fully cooperative and to agree. However, if Developer observes that Drawings
and Specifications are in conflict with the Contract Documents, Developer shall
promptly notify District and Architect in writing, and any necessary changes shall be
made as provided in the Contract Documents.

9.6 Figured dimensions shall be followed in preference to scaled dimensions, and
the Developer shall make all additional measurements necessary for the work and
shall be responsible for their accuracy. Before ordering any material or doing any
work, each Developer shall verify all measurements at the building and shall be
responsible for the correctness of same.

9.7 Should any question arise concerning the intent or meaning of the Contract
Documents, including the Plans and Specifications, the question shall be submitted to
the District for interpretation. If a conflict exists in the Contract Documents, these
Construction Provisions shall control over the Facilities Lease, which shall control
over the Site Lease, which shall control over Division 1 Documents, which shall
control over Division 2 through Division 49 documents, which shall control over
figured dimensions, which shall control over large-scale drawings, which shall control
over small-scale drawings. In no case shall a document calling for lower quality
and/or quantity of material or workmanship control. However, in the case of
discrepancy or ambiguity solely between and among the Drawings and
Specifications, the discrepancy or ambiguity shall be resolved in favor of the
interpretation that will provide District with the functionally complete and operable
Project described in the Drawings and Specifications.

9.8 Developer assumes that Architect has developed plans and specifications in
compliance with District Standards. District acknowledges that Developer is not a
code expert, however, District expects Developer to have sufficient knowledge and
familiarity with relevant codes as an experienced contractor.

9.9 Drawings and Specifications are intended to comply with all laws, ordinances,
rules, and regulations of constituted authorities having jurisdiction, and where
referred to in the Contract Documents, the laws, ordinances, rules, and regutations
shall be considered as a part of the Contract Documents within the limits specified.

9.10 As required by Section 4-317(c), Part 1, Title 24, CCR: “Should any existing
conditions such as deterioration or non-complying construction be discovered which
is not covered by the DSA-approved documents wherein the finished work will not
comply with Title 24, California Code of Regulations, a construction change
document, or a separate set of plans and specifications, detailing and specifying the
required repair work shall be submitted to and approved by DSA before proceeding
with the repair work.”

9.11 Ownership of Drawings

All copies of Plans, Drawings, Designs, Specifications, and copies of other incidental
architectural and engineering work, or copies of other Contract Documents furnished
by District, are the property of District. They are not to be used by Developer in
other work and, with the exception of signed sets of Contract Documents, are to be
returned to District on request at Completion of Work, or may be used by District as
it may require without any additional costs to District. Neither the Developer nor any
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Subcontractor, or material or equipment supplier shall own or claim a copyright in
the Drawings, Specifications, and other documents prepared by the Architect.
District hereby grants the Developer, Subcontractors, sub-subcontractors, and
material or equipment suppliers a limited license to use applicable portions of the
Drawings prepared for the Project in the execution of their Work under the Contract
Documents.

[
=)

Developer's Submittals and Schedules

Developer’s submittals shall comply with the provisions and requirements of the
Specifications including, without limitation Submittals.

-10.1_. Schedule.of Work, Schedule-of Submittals, and-Schedule of Values. -

10.1.1 The Developer shall comply with the construction schedule attached
to the Facilities Lease as Exhibit F ("Construction Schedule”). [To be attached
when available.]

10.1.2 Developer must provide ali schedules both in hard copy and
efectronicaliy, in a format (e.g. Microsoft Project or Pri Fa unless
otherwise approved in writing) approved in advance by the District.

10.1.3 The District will review the schedules submitted and the Developer
shall make changes and corrections in the schedules as requested by the
District and resubmit the schedules until approved by the District.

10.1.4 The District shall have the right at any time to revise the schedule of
values if, in the District's sale opinion, the.schedule of values does not
accurately reflect the value of the Work performed.

10.1.5 All submittals and schedules must be approved by the District before
Developer can rely on them as a basis for payment.

10.1.6 Within TEN (10) calendar days after the date of the Notice to Proceed
with Construction (unless otherwise specified in the Specifications), the
Developer shall prepare and submit to the District for review, in a form
supported by sufficient data to substantiate its accuracy as the District may
require:

10.1.6.1 Preliminary Schedule

A preliminary schedule of construction indicating the starting and
completion dates of the various stages of the Work, including any
information and following any form as may be specified in the
Specifications. Once approved by District, this shall become the
Construction Schiedule. This schedule shall include and identify all
tasks-that-are-on the-Project's-eritical-path-with-a-specifie--
determination of the start and completion of each critical path task as
well as all Contract milestones and each milestone’s completion
date(s) as may be required by the District.

10.1.6.2 Preliminary Schedule of Values
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A preliminary schedule of values for all of the Work, which must
include quantities and prices of items aggregating the Contract Price
and must subdivide the Work into component parts in sufficient detail
to serve as the basis for progress payments during construction.
Unless the Special Conditions contain different limits, this preliminary
schedule of values shall include, at a minimum, the following
information and the following structure:
10.1.6.2.1 Divided into at least the following categories:
10.1.6.2.1.1 Overhead and profit
10.1.6.2.1.2 Supervision
10.1.6.2.1.3 General conditions
10.1.6.2.1.4 Layout
10.1.6.2.1.5 Mobilization
10.1.6.2.1.6 Submittals
10.1.6.2.1.7 Bonds and insurance
10.1.6.2.1.8 Close-out/Certification documentation
10.1.6.2.1.9 Demolition
10.1.6.2.1.10 Installation
10.1.6.2.1.11 Rough-in
10.1.6.2.1.12 Finishes
10.1.6.2.1.13 Testing
10.1.6.2.1.14 Punch list and acceptance
10.1.6.2.2 And also divided by each of the following areas:
10.1.6.2.2.1 Site work
10.1.6.2.2.2 By each building
10.1.6.2.2.3 By each floor
10.1.6.2.3 The preliminary schedule of values shall not provide
for values any greater than the following percentages of the

Contract value:

10.1.6.2.3.1 Mobilization and layout combined to equal
not more than 2%.
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10.1.6.2.3.2 Submittals, samples and shop drawings
combined to equal not more than 10% of SOV line item.

10.1.6.2.3.3 Bonds and insurance per Exhibit C.

10.1.6.2.4 Closeout documentation shall have a value in the
preliminary schedule of not less than 1.5% of SOV line item.

10.1.6.2.5 Notwithstanding any provision of the Contract
Documents to the contrary, payment of the Developer's
overhead, supervision, general conditions costs, and profit, as
reflected in the Cost Breakdown, shall be paid based on

T T 7 7 ‘percentage complete, with the disbursement of Progress -
Payments and the Final Payment.

10.1.6.2.6 Developer shall certify that the preliminary
schedule of values as submitted to the District is accurate and
reflects the costs as developed in preparing Developer’s bid.
The preliminary schedule of values shall be suhject to the
District's review and approval of the-form and content thereof.
In the event that:the District objects to any portion of the
preliminary schedule of values, the District shall notify the
Developer, in writing, of the District's objection(s) to the
preliminary schedule of values. Within five (5) calendar days of
the date of the District's written objection(s), Developer shall
submit a revised preliminary schedule of values to the District
for review and approval. The foregoing procedure for the
preparation, review and approval of the prelitninary schigdule of
values shall continue until the District has approved the entirety
of the preliminary schedule of values.

10.1.6.2.7 Once the preliminary schedule of values is
approved by the District, this shall become the Schedule of
Values. The Schedule of Values shall not be thereafter modified
or amended by the Developer without the prior consent and
approval of the District, which may be granted or withheld in
the sole discretion of the District.

10.1.6.3 Schedule of Values

The Developer shall provide for District review and approval prior to
commencement of the Work a schedule of values for all of the Work,
which includes prices of items aggregating the Guaranteed Maximum
Price and subdivided into component parts as per specifications. The
Schedule of Values shall not be modified or amended by the Developer
without the prior consent and approval of the District, which may be
granted or withheld in the sole discretion of the District. The District
shall have the right at any time to revise the schedule of values if, in
the District’s sole opinion, the schedule of values does not accurately
reflect the value of the Work performed.
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10.1.6.4 Preliminary Schedule of Submittals

A preliminary schedule of submittals, including Shop Drawings, Product
Data, and Samples submittals. Once approved by District, this shall
become the Submittal Schedule. All submittals shall be forwarded to
the District by the date indicated on the approved Submittal Schedule,
unless an earlier date is necessary to maintain the Construction
Schedule, in which case those submittals shall be forwarded to the
District so as not to delay the Construction Schedule. Upon request by
the District, Developer shall provide an electronic copy of all submittals
to the District. All submittals shall be submitted no later than 90 days
after the issuance of the Notice to Proceed with Construction.

10.1.6.5 Safety Plan

Developer’s Safety Plan specifically adapted for the Project shall
comply with the following requirements:

10.1.6.5.1 All applicable requirements of California Division of
Occupational Safety and Health (*Cal/OSHA") and/or of the
United States Occupational Safety and Health Administration
(“OSHA").

10.1.6.5.2 Ali provisions regarding Project safety, including all
applicable provisions in these Construction Provisions.

10.1.6.5.3 Developer’s Safety Plan shall be in English and in
the language(s) of the Developer’s and its Subcontractors’
employees.

10.1.6.6 Complete Registered Subcontractor List

The name, address, telephone number, facsimile number, California
State Contractors License number, classification, DIR registration
number, and monetary value of all Subcontracts of any tier for parties
furnishing labor, material, or equipment for Completion of the Project.

10.2 Monthly Progress Schedule(s)

10.2.1 Developer shall provide Monthly Progress Schedule(s) to the District.
A Monthly Progress Schedule shall update the approved Construction
Schedule or the last Monthly Progress Schedule, showing all work completed
and to be completed as well as updated the Registered Subcontractors List.
The monthly Progress Schedule shall be sent as noted below and, if also
requested by District, within the timeframe requested by the District and shall
be in a format acceptable to the District and contain a written narrative of the
progress of work that month and any changes, delays, or events that may
affect the work. The process for District approval of the Monthly Progress
Schedule shall be the same as the process for approval of the Construction
Schedule.

10.2.2 Developer shall submit Monthly Progress Schedule(s) with all
payment applications.
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11.

10.2.3 Developer must provide all schedules both in hard copy and
electronically, in a format (e.g., Microsoft Project or Primavera) approved in
advance by the District.

10.2.4 District will review the schedules submitted and Developer shall make
changes and corrections in the schedules as requested by the District and
resubmit the schedules until approved by the District.

10.2.5 District shall have the right at any time to revise the schedule of
values if, in the District’s sole opinion, the schedule of values does not
accurately reflect the value of the Work performed.

7 10:2:6 Al submittals and schedules miust be approved by the District before
Developer can rely on them as a basis for payment.

10.3 Materiai Safety Data Sheets (MSDS)

Developer is required to ensure Material Safety Data Sheets are available in a readily
accessible place at the Work Site for any material requiring a Materia! Safety Data
Sheet per the federal “Hazard Communication”- standard; or employees’ “right to
knew” law. The Developer is also required to ensure proper labeling on substances
brought onto the job site and that any person working with the material or within the
general area of the material is informed of the hazards of the substance and follows
proper handling and protection procedures. Two additional copies of the Material
Safety Data Sheets shall also be submitted directly to the District.

Site Access, Conditions, And Requirements

11.1 Site Investigation

Developer has made a careful investigation of the Site and is familiar with the
requirements of the Contract Documents and has accepted the readily observable,
existing conditions of the Site.

11.2 Soils Investigation Report

When a soils investigation report obtained from test holes at Site or for the Project is
available, that report may be made available to the Developer. Any information
obtained from that report or any information given on Drawings as to subsurface soil
condition or to elevations of existing grades or elevations of underlying rock is
approximate only and is not guaranteed. Developer may rely thereon, but Developer
also acknowledges that it has made a visual examination of the Site and has made
whatever tests Developer deems appropriate to determine underground condition of
soil.

11.3 Access to Work

District and its representatives shall at all times have access to Work wherever it is
in preparation or progress, including storage and fabrication. Developer shall
provide safe and proper facilities for such access so that District's representatives
may perform their functions.
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11.4 Layout and Field Engineering

11.4.1 All field engineering required for layout of this Work and establishing
grades for earthwork operations shall be furnished by Developer at its
expense. This Work shall be done by a qualified, California-registered civil
engineer approved in writing by District and Architect. Any required Record
and/or As-Built Drawings of Site development shall be prepared by the
approved civil engineer.

11.4.2 The Developer shall be responsible for having ascertained pertinent
local conditions such as location, accessibility, and general character of the
Site and for having satisfied itself as to the conditions under which the Work
is to be performed. District shall not be liable for any claim for allowances
because of Developer’s error or negligence in acquainting itself with the
conditions at the Site.

11.4.3 Developer shall protect and preserve established benchmarks and
monuments and shall make no changes in locations without the prior written
approval of District. Developer shall replace any benchmarks or monuments
that are lost or destroyed subsequent to proper notification of District and

with District's approval.
11.5 Utilities

Utilities shall be provided as indicated in the Specifications.

11.6 Sanitary Facilities

Sanitary facilities shall be provided as indicated in the Specifications.

11.7 Surveys

Developer shall provide surveys done by a California-licensed civil engineer surveyor
to determine locations of construction, grading, and site work as required to perform

the Work.
11.8 Regional Notification Center

The Developer, except in an emergency, shall contact the appropriate regional
notification center at least two (2) days prior to commencing any excavation if the
excavation will be conducted in an area or in a private easement that is known, or
reasonably should be known, to contain subsurface installations other than the
underground facilities owned or operated by the District, and obtain an inquiry
identification number from that notification center. No excavation shall be
commenced and/or carried out by the Developer unless an inquiry identification
number has been assigned to the Developer or any Subcontractor and the Developer
has given the District the identification number. Any damages arising from
Developer's failure to make appropriate notification shall be at the sole risk and
expense of the Developer. Any delays caused by failure to make appropriate
notification shall be at the sole risk of the Developer and shall not be considered for
an extension of the Substantial Completion Time and/or Contract Time.
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11.9 Existing Utiiity Lines

11.9.1 Pursuant to Government Code section 4215, District assumes the
responsibility for removal, relocation, and protection of main or trunk utility
lines and facilities located on the construction Site at the time of
commencement of construction under the Contract Documents with respect to
any such utility facilities that are not identified in the Plans and Specifications.
Developer shall not be assessed for liquidated damages for delay in
Completion of the Project caused by failure of District or the owner of a utility
to provide for removal or relocation of such utility facilities.

11.9.2 Locations of existing utilities provided by District shall not be

o == ——-———considered-exact; but approximate within-a reasonable margin and shallnot™ ~
relieve Developer of its responsibilities to exercise reasonable care and to pay
all costs of repair due to Developer’s failure to do so. District shall
compensate Developer for the costs of iocating, repairing damage not due to
the failure of Developer to exercise reasonable care, and removing or
relocating such utility facilities not indicated in the Plans and Specifications
with reasonable accuracy, and for equipment necessarily idle during such
work.

11.9.3 No provision herein shaii be construed to preclude assessment against
Developer for any other delays in Completion of the Work. Nothing in this
Article shall be deemed to require District to indicate the presence of existing
service laterals, appurtenances, or other utility lines, within the exception of
main or trunk utility lines. Whenever the presence of these utilities on the
Site of the construction Project can be inferred from the presence of other
visible facilities, such as buildings, meter junction boxes, on or adjacent to
the Site of the construction.

11.9.4 If Developer, while performing Work under this Contract, discovers
utility facilities not identified by District in Contract Plans and Specifications,
Developer shall immediately notify the District and the utility in writing. In
the event Developer fails to immediately provide notice and subsequently
causes damage to the utility facilities, the cost of repair for damage to above-
mentioned visible facilities shall be borne by the Developer.

11.10 Notification

Developer understands, acknowledges and agrees that the purpose for prompt
notification to the District pursuant to these provisions is to allow the District to
investigate the condition(s) so that the District shall have the opportunity to decide
how the District desires to proceed as a result of the condition(s). Accordingly,
failure of Developer to promptly notify the District in writing, pursuant to these
provisions, shall constitute Developer's waiver of any claim for damages or delay
incurred as a result of the condition(s).

11.11 Hazardous Materials

Developer shall comply with all provisions and requirements of the Contract
Documents related to hazardous materials including, without limitation, Hazardous
Materials Procedures and Requirements.
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12,

11.12 No Signs

Neither the Developer nor any other person or entity shall display any signs not
required by law or the Contract Documents at the Site, fences, trailers, offices, or
elsewhere on the Site without specific prior written approval of the District.

Trenches

12.1 Trenches Greater Than Five Feet

Pursuant to Labor Code section 6705, if the Guaranteed Maximum Price exceeds
$25,000 and involves the excavation of any trench or trenches five (5) feet or more
in depth, the Developer shall, in advance of excavation, promptly submit to the
District and/or a registered civil or structural engineer employed by the District or
Architect, a detailed plan showing the design of shoring for protection from the
hazard of caving ground during the excavation of such trench or trenches.

12.2 Excavation Safety

If such plan varies from the Shoring System Standards established by the
Construction Safety Orders, the plan shall be prepared by a registered civil or
structural engineer, but in no case shall such plan be less effective than that required
by the Construction Safety Orders. No excavation of such trench or trenches shall be
commenced until said plan has been accepted by the District or by the person to
whom authority to accept has been delegated by the District.

12.3 No Tort Liability of District

Pursuant to Labor Code section 6705, nothing in this Article shall impose tort liability
upon the District or any of its employees.

12.4 No Excavation without Permits

The Developer shall not commence any excavation Work until it has secured all
necessary permits including the required CalOSHA excavation/shoring permit. Any
permits shall be prominently displayed on the Site prior to the commencement of
any excavation.

12.5 Discovery of Hazardous Waste and/or Unusual Conditions

12.5.1 Pursuant to Public Contract Code section 7104, if the Work involves
digging trenches or other excavations that extend deeper than four feet below
the Surface, the Developer shall promptly, and before the following conditions
are disturbed, notify the District, in writing, of any:

12.5.1.1 Material that the Developer believes may be material that is
hazardous waste, as defined in section 25117 of the Health and Safety
Code, is required to be removed to a Class I, Class 1I, or Class III
disposal site in accordance with provisions of existing law.

12.5.1.2 Subsurface or latent physical conditions at the Site differing
from those indicated.
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12.5.1.3 Unknown physical conditions at the Project Site of any
unusual nature, different materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided
for in the Contract Documents.

12.5.2 The District shall promptly investigate the conditions, and if it finds
that the conditions do materially so differ, or do involve hazardous waste, and
cause a decrease or increase in the Developer’s cost of, or the time required
for, performance of any part of the Work, shall issue a Change Order under
the procedures described herein.

12.5.3 In the event that a dispute arises between District and the Developer

- = -———--——whether-the conditions-materially differ -or cause a~decrease orincrease inthe™ """

Developer's cost of, or time required for, performance of any part of the
Work, the Developer shall not be excused from any scheduled completion
date provided for by the Contract Documents, but shail proceed with ali work
to be performed under the Contract Documents. The Developer shall retain
any and all rights provided either by the Contract Documents or by law that
pertain to the resolution of disputes and protests.

13. Insurance.and RBonds

13.1 Developer’s Insurance

The Developer shall comply with the insurance requirements as indicated in the
Facilities Lease.

13.2 Contract Security — Bonds

13.2.1 Developer shall furnish two surety bonds issued by a California
admitted surety insurer as follows:

13.2.1.1 Performance Bond

A bond in an amount at least equal to one hundred percent (100%) of
Guaranteed Maximum Price as security for faithful performance of the
Contract Documents.

13.2.1.2 Payment Bond

A bond in an amount at least equal to one hundred percent (100%) of
the Guaranteed Maximum Price as security for payment of persons
performing labor and/or furnishing materials in connection with this
Contract.

13.2.2 Cost of bonds shail be included in the Guaranteed Maximum Price,
13.2.3 All bonds related to this Project shall be in the forms set forth in these

Contract Documents and shall comply with all requirements of the Contract
Documents, inciuding, without limitation, the bond forms.
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14.

Warranty/Guarantee/Indemnity

14.1

Warranty/Guarantee

14.1.1 The Developer shall obtain and preserve for the benefit of the District,
manufacturer’s warranties on materials, fixtures, and equipment incorporated
into the Work.

14.1.2 In addition to guarantees and warranties required elsewhere,
Developer shall, and hereby does guarantee and warrant all Work furnished
on the job against all defects for a period of ONE (1) year after the later of
the following dates, unless a longer period is provided for in the Contract
Documents:

14.1.2.1 The acceptance by the District, or its agent, of the Work,
subject to these General Conditions, or

14.1.2.2 The date that commissioning for the Project, if any, was
completed.

14.1.3 If any work is not in compliance with the Drawings and Specifications,
Developer shall repair or replace any and all of that Work, together with any
other Work that may be displaced in so doing, that may prove defective in
workmanship and/or materials within a ONE (1) year period from date of
Completion as defined above, unless a longer period is provided for in the
Contract Documents, without expense whatsoever to District.

14.1.4 In the event of failure of Developer and/or Surety to commence and
pursue with diligence said replacements or repairs within ten (10) days after
being notified in writing, Developer and Surety hereby acknowledge and
agree that District is authorized to proceed to have defects repaired and made
good at expense of Developer and/or Surety who hereby agree to pay costs
and charges therefore immediately on demand.

14.1.5 If any work is not in compliance with the Drawings and Specifications
and if in the opinion of District said defective work creates a dangerous
condition or requires immediate correction or attention to prevent further loss
to District or to prevent interruption of operations of District, District will
attempt to give the notice required above. If Developer or Surety cannot be
contacted or neither complies with District's request for correction within a
reasonable time as determined by District, District may, notwithstanding the
above provision, proceed to make any and all corrections and/or provide
attentions the District believes are necessary. The costs of correction or
attention shall be charged against Developer and Surety.of the guarantees or
warranties provided in this Article or elsewhere in this Agreement.

14.1.6 The above provisions do not in any way limit the guarantees or
warranties on any items for which a longer guarantee or warranty is specified
or on any items for which a manufacturer gives a guarantee or warranty for a
longer period. Developer shall furnish to District all appropriate guarantee or
warranty certificates as indicated in the Specifications or upon request by
District.
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14.1.7 Nothing herein shali iimit any other rights or remedies availabie to
District.

i4.2 Indemnity

Developer shall indemnify the District as indicated in the Facilities Lease.

pab
[64]
-4

ime
e

15.1 Notice to Proceed with Construction

15.1.1 District may issue a Notice to Proceed with Construction for the

oo ——-Projeet-within-thirty(30)-days-of-the-date-of the-Amendment-to the-Facilities— - =~ ==~

Lease. Once Developer has received the Notice to Proceed with Construction,
Developer shall complete the Work within the Contract Time as indicated in
the Contract Documenits.

15.1.2 In the event that the District desires to postpone issuing the Notice to
Proceed with Construction beyond thirty (30) days from the date of the
Amendment to the Facilities Lease, it is expressly understood that with

Notice to Proceed with Construction. It is further expressiy understood by
Developer that Developer shall not be entitled to any claim of additional
compensation as a result of the postponement of the issuance of the Notice to
Proceed with Construction.

15.1.3 If the Developer believes that a postponement of issuance of a Notice

Developer, Developer may terminate the Contract. Developer’s termination
due to a postponement shall be by written notice to District within ten (10)
days after receipt by Developer of District's notice of postponement. It is
further understood by Developer that in the event that Developer terminates
the Contract as a result of postponement by the District, the District shall only
be obligated to pay Developer for the Work that Developer had performed at
the time of notification of postponement.

15.2 Computation of Time / Adverse Weather
15.2.1 The Developer will only be allowed a time extension for Adverse

Weather conditions if requested by Developer in compliance with the time
extension request procedures and only if all of the following conditions are

met:

15.2.1.1 The weather conditions constitute Adverse Weather, as
defined herein.
5727172 ~Developer-can verify that the Adverse Weattier caused
defays in excess of five (5) hours of the indicated labor required to
complete the scheduled tasks of Work on the day affected by the
Adverse Weather.
15.2.1.3 The Developer’s crew is dismissed as a result of the Adverse
Weather;
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15.2.1.4 Said delay adversely affect the critical path in the
Construction Schedule; and

15.2.1.5 The number of days of delay due to Adverse Weather
exceeds 31 days per year.

15.2.2 If the aforementioned conditions are met, a non-compensable day-
for-day extension will only be allowed for those days in excess of those
indicated herein.

15.2.3 The Developer shall maintain access and endeavor to protect the
Work under construction from the effects of Adverse Weather, all at no
further cost to the District, unless otherwise specifically agreed to by District
in writing.

15.2.4 The Substantial Completion Time and Contract Time have been
determined with consideration given to the average climate weather
conditions prevailing in the County in which the Project is located.

15.3 Hours of Work
15.3.1 Sufficient Forces

Developer and Subcontractors shall continuously furnish sufficient and
competent work forces with the required levels of familiarity with the Project
and skill, training and experience to ensure the prosecution of the Work in
accordance with the Construction Schedule.

15.3.2 Performance During Working Hours

Work shall be performed during regular working hours as permitted by the
appropriate governmental agency except that in the event of an emergency,
or when required to complete the Work in accordance with job progress, Work
may be performed outside of regular working hours with the advance written
consent of the District and approval of any required governmental agencies.

15.3.3 No Work during State Testing

If work is scheduled to occur on an occupied school site, the District or
District’s Representative will provide Developer with a schedule of test dates
concurrent with the District’s issuance of the Notice to Proceed with
Construction, or as soon as test dates are made available to the District.
Developer shall plan according to schedule of test dates, and at no additional
cost to the District and at the District’s request, coordinate its Work to not
disturb District students including, without limitation, not performing any
Work when students at the Site are taking State or Federally-required tests.

15.4 Progress and Completion

15.4.1 Time of the Essence

Time limits stated in the Contract Documents are of the essence to the
Contract Documents. By executing the Facilities Lease, the Developer
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confirms that the Substantial Completion Time and Contract Time are each a
reasonable period for performing the Work. District acknowledges that design
documents have not yet been provided to the Developer and the schedule will
be based on the actual scope included in the design documents.

15.4.2 No Commencement Without Insurance or Bonds

The Developer shail not commence operations on the Project or eisewhere
prior to the effective date of insurance and bonds. The date of
commencement of the Work shall not be changed by the effective date of
such insurance or bonds. If Developer commences Work without insurance
and bonds, all Work is performed at Developer’s peril and shall not be

-——compensable until-and aness Developer sécures bohds and insurance
pursuant to the terms of the Contract Documents and subject to District claim
for damages.

15.5 Schedule

Fi S el a R F =T

Developer shall provide to District, Construction Manager, and Architect a schedule in
conformance with the Contract Documents and as required in these Construction
Provisions.

15.6 Expeditious Completion

The Developer shall proceed expeditiously with adequate forces and shall achieve
Substantial Completion within the Substantial Completion Time and achieve
Completion within the Contract Time.

16. Extensions of Time — Liquidated Damages

16.1 Liquidated Damages

Developer and District hereby agree that the exact amount of damages for failure to
complete the Work within the time specified is extremely difficult or impossible to
determine. If the Work is not completed within the time specified in the Contract
Documents, it is understood that the District will suffer damage. It being impractical
and unfeasible to determine the amount of actual damage, it is agreed the Developer
shall pay to District as fixed and liquidated damages, and not as a penalty, the
amount set forth in the Facilities Lease for each calendar day of delay in Completion.
Developer and its Surety shall be liable for the amount thereof pursuant to
Government Code section 53069.85.

16.2 Excusable Delay

16.2.1 Developer shall not be charged for liquidated damages because of any
delays in Substantial Completion of Work which are not the fault of Developer
or'its Subcontractors, nciuding acts of God as defined in Public Contract Code
section 7105, acts of enemy, epidemics, and quarantine restrictions.
Developer shall, within five (5) calendar days of beginning of any delay, notify
District in writing of causes of delay including documentation and facts
explaining the delay and the direct correlation between the cause and effect.
District shall review the facts and extent of any delay and shall grant
extension(s) of time for completing Work when, in its judgment, the findings
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of fact justify an extension. Extension(s) of time shall apply only to that
portion of Work affected by delay, and shall not apply to other portions of
Work not so affected. An extension of time may only be granted if Developer
has timely submitted the Construction Schedule as required herein.

16.2.2 Developer shall notify the District pursuant to the claims provisions in
these Construction Provisions of any anticipated delay and its cause.

Following submission of a claim, the District may determine whether the delay
is to be considered avoidable or unavoidable, how long it continues, and to
what extent the prosecution and Substantial Completion of the Work might be
delayed thereby.

16.2.3 In the event the Developer requests an extension of Substantial
Completion Time for unavoidable delay as set forth in subparagraph 16.2.1,
such request shall be submitted in accordance with the provisions in the
Contract Documents governing changes in Work. When requesting time,
requests must be submitted with full justification and documentation. If the
Developer fails to submit justification, it waives its right to a time extension at
a later date. Such justification must be based on the official Construction
Schedule as updated at the time of occurrence of the delay or execution of
Work related to any changes to the Scope of Work. Any claim for delay must
include the following information as support, without limitation:

16.2.3.1 The duration of the activity relating to the changes in the
Work and the resources (manpower, equipment, material, etc.)
required to perform the activities within the stated duration.

16.2.3.2 Specific logical ties to the Contract Schedule for the
proposed changes and/or delay showing the activity/activities in the
Construction Schedule that are affected by the change and/or delay.
In particular, Developer must show an actual impact to the schedule,
after making a good faith effort to mitigate the delay by rescheduling
the work, by providing an analysis of the schedule ("Schedule
Analysis”). Such Schedule Analysis shall describe in detail the cause
and effect of the delay and the impact on the critical dates in the
Project schedule. (This information must be provided for any portion
of any delay of seven (7) days or more.)

16.2.3.3 A recovery schedule must be submitted within twenty (20)
calendar days of written notification to the District of causes of delay.

16.3 No Additional Compensation for Delays within Developer’s Control

16.3.1Developer is aware that governmental agencies and utilities, including,
without limitation, the Division of the State Architect, the Department of
General Services, gas companies, electrical utility companies, water districts,
and other agencies may have to approve Developer-prepared drawings or
approve a proposed installation. Accordingly, Developer has included in the
Guaranteed Maximum Price, time for possible review of its drawings and for
reasonable delays and damages that may be caused by such agencies,
including without limitation delays due to California Environmental Quality Act
("CEQA") compliance. Thus, Developer is not entitled to make a claim for
damages for delays arising from the review of Developer’s drawings.
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17.

777 procedure of the Contract Documents,

16.3.1.1 Developer shall only be entitled to compensation for delay
when all of the following conditions are met:

16.3.1.1.1 The District is responsible for the delay.

16.3.1.1.2 The delay is unreasonable under the circumstances
involved.

16.3.1.1.3 The delay was not within the contemplation of
District and Developer; and

16.3.1.1.4 Developer timely complies with the claims

16.4 Float or Slack in the Schedule

Float or slack is the amount of time between the early start date and the late start
date, or the early finish date and the late finish date, of any of the activities in the
schedule. Float or slack is not for the exclusive use of or benefit of either the District
or the Developer, but its use shall be determined jointly by the District and
Developer, but District approval/agreement to any use is required:

Chanaes in the Wark

17.1 No Changes without Authorization
17.1.1 There shall be no change whatsoever in the Drawings, Specifications,

Change Directive authorized by the District as herein provided. District shall
not be liable for the cost of any extra work or any substitutions, changes,
additions, omissions, or deviations from the Drawings and Specifications
unless the District's governing board has authorized the same and the cost
thereof has been approved in writing by Change Order or Construction
Change Directive in advance of the changed Work being performed. No
extension of time for performance of the Work shall be allowed hereunder
unless a request for such extension is made at the time changes in the Work
are ordered, and such time duly adjusted and approved in writing in the
Change Order or Construction Change Directive. The provisions of the
Contract Documents shall apply to all such changes, additions, and omissions
with the same effect as if originally embodied in the Drawings and
Specifications.

17.1.2 Developer shall perform immediately all work that has been
authorized by a fully executed Change Order or Construction Change
Directive. Developer shall be fully responsible for any and all delays and/or
expenses caused by Developer's failure to expeditiously perform this Work.

17.1.3 Should any Change Order result in an increase in the Guaranteed
Maximum Price or extend the Substantial Completion Time and/or Contract
Time, the cost of or length of extension in that Change Order shall be agreed
to, in writing, by the District in advance of the work by Developer. In the
event that Developer proceeds with any change in Work without a Change
Order executed by the District or Construction Change Directive, Developer
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waives any claim of additional compensation or time for that additional work.
Under no circumstances shall Developer be entitled to any claim of additional
compensation or time not expressly requested by Developer in a Proposed
Change Order or approved by District in an executed Change Order.

17.1.4 Developer understands, acknowledges, and agrees that the reason for
District authorization is so that District may have an opportunity to analyze
the Work and decide whether the District shall proceed with the Change Order
or alter the Project so that a change in Work becomes unnecessary.

17.2 Architect Authority

The Architect will have authority to order minor changes in the Work not involving
any adjustment in the Guaranteed Maximum Price, or an extension of the Substantial
Completion Time and/or Contract Time, or a change that is inconsistent with the
intent of the Contract Documents. These changes shall be effected by written
Change Order, Construction Change Directive, or by Architect’s response(s) to
RFI(s), or by Architect’s Supplemental Instructions ("ASI").

17.3 Change Orders

A Change Order is a written instrument prepared and issued by the District and/or
the Architect and signed by the District (as authorized by the District’s Board of
Education), the Developer, the Architect, and approved by the Project Inspector (if
necessary) and DSA (if necessary), stating their agreement regarding all of the

following:
17.3.1 A description of a change in the Work.

17.3.1.1 The amount of the adjustment in the Guaranteed Maximum
Price, if any; and

17.3.1.2 The extent of the adjustment in the Substantial Completion
Time and/or Contract Time, if any.

17.3.2 Changes in Guaranteed Maximum Price

A Change Order Request ("COR") shall include breakdowns pursuant to the
provisions herein to validate any change in Guaranteed Maximum Price.

17.3.3 Unknown and/or Unforeseen Conditions

If Developer submits a COR requesting an increase in Guaranteed Maximum
Price, Substantial Completion Time, and/or Contract Time that is based at
least partially on Developer’s assertion that Developer has encountered
unknown and/or unforeseen condition(s) on the Project, then Developer shall
base the COR on provable information that, to the District’s satisfaction,
demonstrates that the unknown and/or unforeseen condition(s) were actually
unknown and/or unforeseen and that the condition(s) were reasonably
unknown and/or unforeseen. If not, the District shall deny the COR and the
Developer shall complete the Project without any increase in Guaranteed
Maximum Price, Substantial Completion Time, and/or Contract Time based on

that COR.
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i7.4 Proposed Change Order
17.4.1 Definition of Proposed Change Order

A Proposed Change Order ("PCO") is a written request prepared by the
Developer requesting that the District and the Architect issue a Change Order
based upon a proposed change to the Work, to the Guaranteed Maximum
Price, Substantial Completion Time, and/or to the Contract Time.

17.4.2 Changes in Guaranteed Maximum Price

A PCO shall include breakdowns and backup documentation pursuant to the
---————-provisions herein-and sufficient; inthe District's judgmerit, to validate ariy — ~

change in Guaranteed Maximum Price. In no case shall Developer or any of

its Subcontractors be permitted to reserve rights for additional compensation

for Change Order Work.

17.4.3 Changes in Time

A PCO shall also include any changes in time required-te complete the Project.
Any additional time requested shall not be the number of days te make the
propased change, but must be based upon the impact to the Construction
Schedule as defined in the Contract Documents. If Developer fails to request
a time extension in a PCO, then the Developer is thereafter precluded from
requesting, and waives any right to request, additional time and/or claiming a
delay. In no case shall Developer or any of its Subcontractors be permitted
to reserve rights for additional time for Change Order Work. A PCO that
leaves the amount-of time reguested blank; or states that such time

' requested is “to be determined”, is not permitted and shall also constitute a
waiver of any right to request additional time and/or claim a delay.

17.4.4 Unknown and/or Unforeseen Conditions

If Developer submits a PCO requesting an increase in Guaranteed Maximum
Price, Substantial Completion Time, and/or Contract Time that is based at
least partially on Developer’s assertion that Developer has encountered
unknown and/or unforeseen condition(s) on the Project, then Developer shall
base the PCO on provable information that demonstrates that the unknown
and/or unforeseen condition(s) were actually unknown and/or unforeseen. If
not, the District shall deny the PCO as unsubstantiated, and the Developer
shall complete the Project without any increase in Guaranteed Maximum
Price, Substantial Completion Time, and/or Contract Time based on that PCO.

17.5 Proposed Change Order Certification

In submitting a PCO, Developer certifies and affirms that the cost and/or time
requestis submitted ingood Taith, that the cost and/or time request is accurate and
in accordance with the provisions of the Contract Documents, and the Developer
submits the cost and/or request for extension of time recognizing the significant civil
penalties and treble damages which follow from making a false claim or presenting a
false claim under Government Code section 12650, et seq.
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17.6 Format for Proposed Change Order

17.6.1 The format at section 17.6 shall be used as applicable by the District
and the Developer (e.g. Change Orders, PCOs) to communicate proposed
additions and/or deductions to the Contract, supported by attached
documentation.

17.6.2 Labor

Developer shall be compensated for the costs of labor actually and directly
utilized in the performance of the Work. Such labor costs shall be limited to
field labor for which there is a prevailing wage rate classification unless
otherwise agreed to in writing by District. District acknowledges that some
Developer and Subcontractor employees are paid above scale to compensate
for skill and ability to oversee work. Developer may submit certified payroll
to substantiate above scale compensation for District review. Wage rates for
labor shall not exceed the prevailing wage rates in the locality of the Site and
shall be in the labor classification(s) necessary for the performance of the
Work. Labor costs shall exclude costs incurred by the Developer in preparing
estimate(s) of the costs of the change in the Work, in the maintenance of
records relating to the costs of the change in the Work, coordination and
assembly of materials and information relating to the change in the Work or
performance thereof, or the supervision and other overhead and general
conditions costs associated with the change in the Work or performance
thereof.

17.6.3 Materials

Developer shall be compensated for the costs of materials necessarily and
actually used or consumed in connection with the performance of the change
in the Work. Costs of materials may include reasonable costs of
transportation from a source closest to the Site of the Work and delivery to
the Site. If discounts by material suppliers are available for materials
necessarily used in the performance of the change in the Work, they shall be
credited to the District. If materials necessarily used in the performance of
the change in the Work are obtained from a supplier or source owned in
whole or in part by the Developer, compensation therefor shall not exceed the
current wholesale price for such materials. If, in the reasonable opinion of
the District, the costs asserted by the Developer for materials in connection
with any change in the Work are excessive, or if the Developer fails to provide
satisfactory evidence of the actual costs of such materials from its supplier or
vendor of the same, the costs of such materials and the District’s obligation to
pay for the same shall be limited to the then lowest wholesale price at which
similar materials are available in the quantities required to perform the
change in the Work. The District may elect to furnish materials for the
change in the Work, in which event the Developer shall not be compensated
for the costs of furnishing such materials or any mark-up thereon.

17.6.4 Equipment

As a precondition to the District’s duty to pay for Equipment rental or loading
and transportation, Developer shall provide satisfactory evidence of the actual
costs of Equipment from the supplier, vendor or rental agency of same.
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Developer shall be compensated for the actual cost of the necessary and
direct use of Equipment in the performance of the change in the Work. Use of
Equipment in the performance of the change in the Work shall be
compensated in increments of fifteen (15) minutes. Rental time for Equipment
moved by its own power shall include time required to move the Equipment to
the site of the Work from the nearest available rental source of the same. If
Equipment is not moved to the Site by its own power, Developer will be
compensated for the loading and transportation costs in lieu of rentai time.
The foregoing notwithstanding, neither moving time or loading and
transportation time shall be allowed if the Equipment is used for performance
of any portion of the Work other than the change in the Work. Unless prior
approval in writing is obtained by the Developer from the Architect, the

~ProjectInspecto?, the Constriuction Managéer and thé District, no costs or

compensation shall be allowed for time while Construction Equipment is
inoperative, idle or on standby, for any reason. Developer shall not be
entitied to an allowance or any other compensation for Equipment or tools
used in the performance of a change in the Work where the Equipment or
tools have a replacement value of $500.00 or less. Equipment costs claimed
exceed rental rates established by distributors or construction equipment
rental agencies in-the locality of the: Site; any costs-assertad which exceed
such rental rates shall not be allowed or paid. Unless otherwise specifically
approved in writing by the Architect, the Project Inspector, Construction
Manager and the District, the allowable rate for the use of Equipment in
connection with the Work shall constitute full compensation to the Developer
for the cost of rental, fuel, power, oil, lubrication, supplies, necessary
attachments, repairs or maintenance of any kind, depreciation, storage,
insurance, labor (exclusive of labor costs of the Equipment operator), and any
and all other costs incurred by the Developer incidental to the use of the
Equipment. Rental equipment may be through Cahill Construction Services,
Inc. All equipment rental charges must be equal to or less than Caltrans
equipment rental rates.

17.6.5 Overhead and Profit.

The phrase “Overhead and Profit” shall include field and office supervisors and
assistants, watchperson, use of small tools, consumable, insurance other than
construction bonds and insurance required herein, and general field and home
office expenses.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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17.7 Format for Change Order Request and Proposed Change Order

The following format shall be used as applicable by the District and the Developer
(e.g. Change Orders, PCO’s) to communicate proposed additions and deductions to
the Contract Documents, supported by attached documentation. Any spaces left
blank will be deemed no change to cost or time.

SUBCONTRACTOR PERFORMED WORK

ADD DEDUCT

(a)

Material (attach supplier’s invoice or itemized
quantity and unit cost plus sales tax)

(b)

Add Labor (attach itemized hours and rates, fully
encumbered)

(©)

Add Equipment (attach suppliers’ invoice)

(d)

Subtotal

(e)

Add Subcontractor’s overhead and profit, not
to exceed ten percent (10%) of Item (d)

(f

Subtotal

(9)

Add Developer’s overhead and profit, not to
exceed five and one half percent (5.5%) of Item

(f)

(h)

Subtotal

(i)

Add Bond and Insurance, at Developer’s
Cost, not to exceed three and fifty-two
hundredths percent (3.52%) of Item (h)

()

TOTAL

(k)

Time (zero unless indicated; “TBD" not permitted)

___Calendar Days

Bond and Insurance to include: Subguard (1.50%), Insurance (1.40%), Bond (0.62%).

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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DEVELOPER PERFORMED WORK

(a) | Material (attach supplier’s invoice or itemized
quantity and unit cost plus sales tax)

(b) | Add Labor (attach itemized hours and rates, fully
encumbered)

(c) | Add Equipment (attach suppliers’ invoice)

(d) Subtotal

(e) | Add Developer’s overhead and profit, not to
exceed fifteen percent (15%) of Item (d).

(f) Subtotal

(g) | Add Bond and Insurance. at Developer's

percent.(2.02%) of Item (h)

(h) JOTAL
(i) | Time (zero unless indicated; “TBD” not permitted) | __ Calendar Days

17.8 Change Order Certification

17.8.1All Change Orders, CORs, and PCOs must include the following
certification by the Developer:

The undersigned Developer approves the foregoing as to the changes, if any,
and to the Guaranteed Maximum Price specified for each item and as to the
extension of time allowed, if any, for Completion of the entire Work as stated
herein, and agrees to furnish all labor, materials, and service, and perform all
work necessary to complete any additional work specified for the
consideration stated herein. Submission of sums which have no basis in fact
or which Developer knows are false are at the sole risk of Developer and may
be a violation of the False Claims Act set forth under Government Code
section 12650 et seq. and U.S. Criminal Code, 18 U.S.C. § 1001. Itis
understood that the changes herein to the Contract Documents shall only be
effective when approved by the governing board of the District.

It is expressly understood that the value of the extra Work or changes

_expressly includes any and all_of the Developer’s costs and expenses, bath. . .
direct and indirect, resulting from additional time required on the Project or
resulting from delay to the Project. Developer is not entitied to separately
recover amounts for overhead or other indirect costs. Any costs, expenses,
damages, or time extensions not included are deemed waived,
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17.9 Determination of Change Order Cost

17.9.1 The amount of the increase or decrease in the Guaranteed Maximum
Price from a Change Order, if any, shall be determined in one or more of the
following ways as applicable to a specific situation and at the District’s
discretion:

17.9.1.1 District acceptance of a COR or PCO.

17.9.1.2 By amounts contained in Developer’s schedule of values, if
applicable.

17.9.1.3 By agreement between District and Developer.
17.10 Deductive Change Orders

All deductive Change Order(s) must be prepared pursuant to the provisions herein.
Where a portion of the Work is deleted from the Contract, the reasonable value of
the deleted work less the value of any new work performed shail be considered the
appropriate deduction. The value submitted on the Schedule of Values shall be used
to calculate the credit amount unless the bid documentation is being held in escrow
as part of the Contract Documents. If Developer offers a proposed amount for a
deductive Change Order(s) for work performed directly by the Developer, Developer
shall include a minimum of fifteen (15%) total profit and overhead to be deducted
with the amount of the work of the Change Order(s). If Subcontractor work is -
involved, Subcontractors shall include a minimum of ten percent (10%) profit and
overhead to be deducted with the amount of its deducted work and Developer shall
include a minimum of five and one half percent (5.5%). Any deviation from this
provision shall not be allowed.

17.11 Addition or Deletion of Alternate Bid Item(s)

17.11.1 If a subcontractor’s Bid Form and Proposal includes proposal(s) for
Alternate Bid Item(s), during Developer’s performance of the Work, the
District may elect to add or delete any such Alternate Bid Item(s) if not
included in the Contract at the time of award. If the District elects to add or
delete Alternate Bid Item(s) after Contract award, the cost or credit for such
Alternate Bid Item(s) shall be as set forth in the Bid Form and Proposal unless
the parties agree to a different price and the Substantial Completion Time
and/or Contract Time shall be adjusted by the number of days allocated in the
Contract Documents.

17.11.2 For purposes of determining the cost, if any, of any change,
addition, or omission to the Work hereunder, all trade discounts, rebates,
refunds, and all returns from the sale of surplus materials and equipment
shall accrue and be credited to the Developer, and the Developer shall make
provisions so that such discounts, rebates, refunds, and returns may be
secured, and the amount thereof shall be allowed as a reduction of the
Developer’s cost in determining the actual cost of construction for purposes of
any change, addition, or omission in the Work as provided herein.
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17.12 Construction Change Directives

17.12.1 A Construction Change Directive is a written order prepared and
issued by the District, the Construction Manager, and/or the Architect and
signed by the District and the Architect, directing a change in the Work. The
District may, as provided by law, by Construction Change Directive and
without invalidating the Contract, order changes in the Work consisting of
additions, deletions, or other revisions. The adjustment to the Guaranteed
Maximum Price, Substantial Completion Time and/or Contract Time, if any, is
subject to the provision of this section regarding Changes in the Work. If all
or a portion of the Project is being funded by funds requiring approval by the
State Allocation Board (*SAB”), these revisions may be subject to

funds are released by the Office of Public School Construction ("OPSC"). Any
dispute as to the adjustment of the Guaranteed Maximum Price, if any, of the
Construction Change Directive or timing of payment shall be resolved
pursuant to the Payment and Claims and Disputes provisions herein.

17.12.2 The District may issue a Construction Change Directive in the
absence of agreement on the terms of a Change Order.

17.13 Force Account Directives

17.13.1 When work, for which a definite price has not been agreed upon in
advance, is to be paid for on a force account basis, all direct costs necessarily
incurred and paid by the Developer for labor, material, and equipment used in
the performance of that Work, shall be subject to the approval of the District
and compensation will be determinead as set forth herein.

17.13.2 The District will issue a Force Account Directive to proceed with the
Work on a force account basis, and a not-to-exceed budget will be mutually
agreed upon.

17.13.3 All requirements regarding direct cost for labor, labor burden,
material, equipment, and markups on direct costs for overhead and profit
described in this section shall apply to Force Account Directives. However,
the District will only pay for actual costs verified in the field by the District or
its authorized representative(s) on a daily basis.

17.13.4 The Developer shall be responsible for all costs related to the
administration of Force Account Directives. The markup for overheard and
profit for Developer modifications shall be full compensation to the Developer
to administer Force Account Directives, and Developer shall not be entitled to
separately recover additional amounts for overhead and/or profit.

17.13.5 The Developer shall notify the District or its authorized
representative(s) at least twenty-four (24) hours prior to proceeding with any
of the force account work. Furthermore, the Developer shall notify the
District when it has consumed eighty percent (80%) of the budget, and shall
not exceed the budget unless specifically authorized in writing by the District.
The Developer will not be compensated for force account work in the event
that the Developer fails to timely notify the District regarding the
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commencement of force account work, or exceeding the force account
budget.

17.13.6 The Developer shall diligently proceed with the work, and on a daily
basis, submit a daily force account report using the form supplied by District
within 48 hours. The report shall contain a detailed itemization of the daily
labor, material, and equipment used on the force account work only. The
names of the individuals performing the force account work shall be included
on the daily force account reports. The type and model of equipment shall be
identified and listed. The District will review the information contained in the
reports, and sign the reports no later than the next work day, and return a
copy of the report to the Developer for its records. The District will not sign,
nor will the Developer receive compensation for, work the District cannot
verify. The Developer will provide a weekly force account summary indicating
the status of each Force Account Directive in terms of percent complete of the
not-to-exceed budget and the estimated percent complete of the work

17.13.7 In the event the Developer and the District reach a written
agreement on a set cost for the work while the work is proceeding based on a
Force Account Directive, the Developer’s signed daily force account reports
shall be discontinued and all previously signed reports shall be invalid.

17.14 Price Request
17.14.1 Definition of Price Request

A Price Request ("PR”) is a written request prepared by the Architect or
Construction Manager requesting the Developer submit to the District, the
Construction Manager and the Architect an estimate of the effect of a
proposed change in the Work on the Guaranteed Maximum Price and the
Substantial Completion Time and/or Contract Time.

17.14.2 Scope of Price Request

A Price Request shall contain adequate information, including any necessary
Drawings and Specifications, to enable Developer to provide the cost
breakdowns required. The Developer shall not be entitled to any additional
compensation for preparing a response to a Price Request, whether ultimately
accepted or not.

17.15 Accounting Records

With respect to portions of the Work performed by Change Orders and Construction
Change Directives, the Déveloper shall keep and maintain cost-accounting records
satisfactory to the District, including, without limitation, Job Cost Reports as provided
in these General Conditions, which shall be available to the District on the same
terms as any other books and records the Developer is required to maintain under
the Contract Documents. Such records shall include without limitation hourly records
for Labor and Equipment and itemized records of materials and Equipment used that
day in connection with the performance of any Work. All records maintained
hereunder shall be subject to inspection, review and/or reproduction by the District,
the Construction Manager and the Architect or the Project Inspector upon request.

In the event that the Developer fails or refuses, for any reason, to maintain or make
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available for inspection, review and/or reproduction such records, the District’s
determination of the extent of adjustment to the Contract Price shall be final,
conclusive, dispositive and binding upon Developer.

17.16 Notice Required

If the Developer desires to make a claim for an increase in the Guaranteed Maximum
Price, or any extension in the Substantial Compietion Time and/or Contract Time, it
shall notify the District pursuant to the provisions herein, including the Article on
Ctaims and Disputes. No claim shall be considered unless made in accordance with
this subparagraph. Developer shall proceed to execute the Work even though the
adjustment may not have been agreed upon. Any change in the Guaranteed
Maximum Price or extension of the Substantial Completion Time and/or Contract
Time resulting from such claim shall be authorized by a Change Order.

17.17 Appiicability to Subcontractors

Any requirements under this Article shall be equally applicable to Change Orders or
Construction Change Directives issued to Subcontractors by the Developer to the
extent required by the Contract Doeuments.

17.18 Alteration to Change Order Language

Developer shall not alter Change Orders or reserve time in Change Orders. Change
Orders altered in violation of this provision, if in conflict with the terms set forth
herein, shall be construed in accordance with the terms set forth herein. Developer
shall execute finalized Change Orders and proceed under the provisions herein with
proper notice.

17.19 Failure of Developer to Execute Change Order

Developer shall be in default of the Contract Documents if Developer fails to execute
a Change Order when the Developer agrees with the addition and/or deletion of the
Work in that Change Order.

18. Reguests For Information

18.1 Any Request for Information shall reference all applicable Contract
Document(s), including Specification section(s), detail(s), page number(s), drawing
number(s), and sheet number(s), etc. The Developer shall make suggestions and
interpretations of the issue raised by each Request for Information. A Request for
Information cannot modify the Guaranteed Maximum Price, Substantial Completion
Time, Contract Time, or the Contract Documents.

18.2 The Developer may be responsible for any costs incurred for professional
services that District may deduct from any amounts owing to the Developer, if a
~Request for Information requests an interpretation or decision of a matter where the
information sought is equally available to the party making the request. District may
deduct from and/or invoice Developer for professional services arising therefrom.
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19. Payments

19.1 Guaranteed Maximum Price

As compensation for Developer’s construction of the Project, the District shall pay
Developer pursuant to the terms of Exhibit *C” to the Facilities Lease. This is the
total amount payable by the District to the Developer for performance of the Work

under the Contract.

19.2 Applications for Tenant Improvement Payments

19.2.1 Procedure for Applications for Tenant Improvement Payments

19.2.1.1 Not before the fifth (5th) day of each calendar month during
the progress of the Work, Developer shall submit to the District and
the Architect an itemized Application for Payment for operations
completed in accordance with the Schedule of Values. Such
application shall be on a form approved by the District and shall be
notarized, if required, and supported by the following or each portion
thereof unless waived by the District in writing:

19.2.1.1.1 The amount paid to the date of the Application for
Payment to the Developer, to all its Subcontractors, and all
others furnishing labor, material, or equipment under the
Contract Documents.

19.2.1.1.2 The amount being requested under the Application
for Payment by the Developer on its own behalf and separately
stating the amount requested on behalf of each of the
Subcontractors and. all others furnishing labor, material, and
equipment under the Contract Documents.

19.2.1.1.3 The balance that will be due to each of such entities
after said payment is made.

19.2.1.1.4 A certification that the As-Built Drawings and
annotated Specifications are current.

19.2.1.1.5 Itemized breakdown of work done for the purpose
of requesting partial payment.

19.2.1.1.6 An updated and acceptable construction schedule in
conformance with the provisions herein.

19.2.1.1.7 The additions to and subtractions from the
Guaranteed Maximum Price, Substantial Completion Time
and/or Contract Time.

19.2.1.1.8 A total of the retentions held.

19.2.1.1.9 Material invoices, evidence of equipment
purchases, rentals, and other support and details of cost as the
District may require from time to time.
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19.2.1.1.10 The percentage of completion of the Developer’s
Work by line item.

19.2.1.1.11 Schedule of Values updated from the preceding
Application for Payment.

19.2.1.1.12 A duly completed and executed conditional
waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8132 from the Developer and
each subcontractor of any tier and supplier to be paid from the
current Tenant Improvement Payment.

- T197271 01 1 3 Aduly completed and executed unconditional T v

waiver and release upon Tenant Improvement Payment
compliant with Civil Code section 8134 from the Developer and
each subcontractor of any tier and supplier that was paid from
the previous Tenant Improvement Payment submitted 60 days
prior; and

19.2.1.1.14 A certification by-the Developer of the following:

The Developer warrants title to all Work performed as of the
date of this payment application and that all such Work has
been completed in accordance with the Contract Documents for
the Project. The Developer further warrants that all Work
performed as of the date of this payment application is free and
clear of liens, claims, security interests, or encumbrances in

favor of the Developer; Subcontractors, material and equipment

suppliers, workers, or other persons or entities making a claim
by reason of having provided labor, materials, and equipment
relating to the Work, except those of which the District has
been informed. Submission of sums which have no basis in fact
or which Contractor knows are false are at the sole risk of
Contractor and may be a violation of the False Claims Act set
forth under Government Code section 12650 et seq.

19.2.1.1.15 The Developer shall be subject to the False
Claims Act set forth in Government Code section 12650 et seq.
for information provided with any Application for Tenant
Improvement Payments.

19.2.1.1.16 All certified payroll records (*CPR(s)"”) for each
journeyman, apprentice, worker, or other employee employed
by the Developer and/or each Subcontractor in connection with
the Work for the period of the Application for Payment. As
indicated herein, the District may not make any payment to
Developer until: -

19.2.1.1.16.1 Developer and/or its Subcontractor(s)
provide electronic CPRs weekly for all weeks any
journeyman, apprentice, worker or other employee was
employed in connection with the Work directly to the
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DIR, or within ten (10) days of any request by the
District or the DIR; and

19.2.1.1.16.2 Any delay in Developer and/or its
Subcontractor(s) providing CPRs in a timely manner may
directly delay the Developer’s payment.
19.2.1.1,17 Applications received after June 20th will not be
paid until the second week of July and applications received

after December 12th will not be paid until the first week of
January.

19.2.2 Prerequisites for Tenant Improvement Payments
19.2.2.1 First Payment Request

The following items, if applicable, must be completed before the
District will accept and/or process the Developer's first payment
request:

19.2.2.1.1 Installation of the Project sign.

19.2.2.1.2 Installation of field office.

19.2.2.1.3 Installation of temporary facilities and fencing.
19.2.2.1.4 Schedule of Values.

19.2.2.1.5 Developer’s Construction Schedule.
19.2.2.1.6 Schedule of unit prices, if applicable.
19.2,2.1.7 Submittal Schedule.

19.2.2.1.8 Receipt by Architect of all submittals due as of the
date of the payment application.

19.2.2.1.9 Copies of necessary permits.
19.2.2.1.10 Initial progress report.

19.2.2.1.11 List of Subcontractors, with names, license
numbers, telephone numbers, and Scope of Work.

19.2.2.1.12 All bonds and insurance endorsements; and
19.2.2.1.13 Resumes of Developer’s project manager, and if

applicable, job site secretary, record documents recorder, and
job site superintendent.
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19.2.3 Subsequent Payment Requests

The District will not process subsequent payment requests until and unless
submittals and Shop Drawings necessary to maintain the Project schedule
have been submitted to the Architect.

19.2.4 No Waiver of Criteria

Any payments made to Developer where criteria set forth herein have not
been met shall not constitute a waiver of said criteria by District. Instead,
such payment shall be construed as a good faith effort by District to resolve
differences so Developer may pay its Subcontractors and suppliers.

~-Developer-agrees that failureto submit-such items may cornstitute a brégch of” ~ = 77~

contract by Developer and may subject Developer to termination.

MARcUS FOSTER EDUCATION LEADERSHIP COMPLEX
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15.3 District’s Approvai of Appiication for Payment

19.3.1 Upon receipt of an Application for Payment, The District shall act in

accordance with both of the following:
19.3.1.1 Each Application for Payment shall be reviewed by the
District as soon as practicable after receipt for the purpose of
determining that the Application for Payment is a proper Application
for Payment.
19.3.1.2 Any Application for Payment determined not to be a proper
Application for Payment suitable for payment shall be returned to the
Developer as soon as practicable, but not later than seven (7) days,
after receipt. An Application for Payment returned pursuant to this
paragraph shall be accompanied by a document setting forth in writing
the reasons why the Application for Payment is not proper. The
number of days available to the District to make a payment without
incurring interest pursuant to this section shall be reduced by the
number of days by which the District exceeds this seven-day return
requirement.

19.3.2 An Application for Payment shall be considered properly executed if

funds are available for payment of the Application for Payment, and payment

is not delayed due to an audit inquiry by the financial officer of the District.

19.3.3 The District’s review of the Developer’s Application for Payment will

be based on the District’s and the Architect’s observations at the Site and the

data comprising the Application for Payment that the Work has progressed to

the point indicated and that, to the best of the District’s and the Architect’s

knowledge, information, and belief, the quality of the Work is in accordance

with the Contract Documents. The foregoing representations are su_b_ject to:
19.3.3.1 Observation of the Work for general conformance with the
Contract Documents.
19.3.3.2 Results of subsequent tests and inspections.
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19.3.3.3 Minor deviations from the Contract Documents correctable
prior to Completion; and

19.3.3.4 Specific qualifications expressed by the Architect.

19.3.4 District’s approval of the certified Application for Payment shall be
based on Developer complying with all requirements for a fully complete and
valid certified Application for Payment.

19.3.5 Payments to Developer

19.3.5.1 Within thirty (30) days after approval of the Application for
Payment, Developer shall be paid a sum equal to ninety-five percent
(95%), of the value of the Tenant Improvement Payment (as verified
by ‘Architect and Inspector and certified by Developer) up to the last
day of the previous month, less the aggregate of previous payments
and amount to be withheld. The value of the Work completed shall be
Developer’s best estimate. No inaccuracy or error in said estimate
shall operate to release the Developer, or any Surety upon any bond,
from damages arising from such Work, or from the District's.right to
enforce each and every provision of the Contract Documents, and the
District shall have the right subsequently to correct any error made in
any estimate for payment.

19.3.5.2 The Developer may not be entitled to have payment
requests processed, or may be entitled to have only partial payment
made for Work performed, so long as any direction given by the
District concerning the Work, or any portion thereof, remains
incomplete, ‘

19.3.6 No Waiver

No payment by District hereunder shall be interpreted so as to imply that
District has inspected, approved, or accepted any part of the Work.
Notwithstanding any payment, the District may enforce each and every
provision of this Contract. The District may correct or require correction of
any error subsequent to any payment

19.3.7 Warranty of Title

19.3.7.1 If a lien or a claim based on a stop payment notice of any
nature should at any time be filed against the Work or any District
property, by any entity that has supplied material or services at the
request of the Developer, Developer and Developer’s Surety shall
promptly, on demand by District and at Developer’s and Surety’s own
expense, take any and all action necessary to cause any such lien or a
claim based on a stop payment notice to be released or discharged
immediately therefrom.

19.3.7.2 If the Developer fails to furnish to the District within ten
(10) calendar days after demand by the District satisfactory evidence
that a lien or a claim based on a stop payment notice has been
released, discharged, or secured, the District may discharge such
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indebtedness and deduct the amount required therefor, together with
any and all losses, costs, damages, and attorney’s fees and expenses
incurred or suffered by District from any sum payable to Developer
under the Contract.

19.4 Decisions to Withhold Payment
15.4.1 Reasons to Withhold Payment
The District shall withhold payment in whole, or in part, as required by

statute. In addition, the District may withhold payment in whole, or in part,
to the extent reasonably necessary to protect the District if, in the District's

e e gpinion,, the representations tothe District fequired herein cannot be made.”

Payment, in whole, or in part, will be withheld based on the need to protect
the District from loss because of, but not limited to, any of the following:

19.4.1.1 Defective Work not remedied within FORTY-EIGHT (48)
hours of written notice to Developer.

19.4.1.2 Stop Payment Notices or other liens served upon the District
s a ragult of the Contract.

resw 4 L= SLI
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19.4.1.3 Failure to comply with the District’s Project Labor
Agreement.

19.4.1.4 Liquidated damages assessed against the Developer,

19.4.1.8 The cost of Completion of the Contract if there exists
reasonable doubt that the Work can be completed for the unpaid
balance of the Guaranteed Maximum Price or by the Contract Time.

19.4.1.6 Damage to the District or other contractor(s).
19.4.1.7 Unsatisfactory prosecution of the Work by the Developer.
19.4.1.8 Failure to store and properly secure materials.

19.4.1.9 Failure of the Developer to submit, on a timely basis,
proper, sufficient, and acceptable documentation required by the
Contract Documents, including, without limitation, a Construction
Schedule, Schedule of Submittals, Schedule of Values, Monthly
Progress Schedules, Shop Drawings, Product Data and samples,
Proposed product lists, executed Change Orders, and/or verified
reports.

19 4 1.10 Failure of the Developer to malntaln As-Built Drawings.

19.4.1.11 Erroneous estimates by the Developer of the value of the
Work performed, or other false statements in an Application for
Payment.

15.4.1.12 Unauthorized deviations from the Contract Documents.
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19.4.1.13 Failure of the Developer to prosecute the Work in a timely
manner in compliance with the Construction Schedule, established
progress schedules, and/or completion dates.

19.4.1.14 Failure to provide acceptable electronic certified payroll
records, as required by the Labor Code, by these Contract Documents
or by written request for each journeyman, apprentice, worker, or
other employee employed by the Developer and/or by each
Subcontractor in connection with the Work for the period of the
Application for Payment or if payroll records are delinquent or
inadequate. -

19.4.1.15 Failure to properly pay prevailing wages as required in
Labor Code section 1720 et seq., failure to comply with any other
Labor Code requirements, and/or failure to comply with labor
compliance monitoring and enforcement by the DIR.

19.4.1.16 Failure to comply with any, if applicable federal
requirements regarding minimum wages, withholding, payrolls and
basic records, apprentice and trainee employment requirements, equal
employment opportunity requirements, Copeland Act requirements,
Davis-Bacon Act and related requirements, Contract Work Hours and
Safety Standards Act requirements.

19.4.1.17 Allowing an unregistered subcontractor, as described in
Labor Code section 1725.5, to engage in the performance of any work
under this Contract.

19.4.1.18 Failure to properly maintain or clean up the Site.

19.4.1.19 Failure to timely indemnify, defend, or hold harmless the
District.

19.4.1.20 Failure to perform any implementation and/or monitoring
required by the General Permit, including without limitation any SWPPP
for the Project and/or the imposition of any penalties or fines therefore
whether imposed on the District or Developer.

19.4.1.21 Any payments due to the District, including but not limited
to payments for failed tests, utilities changes, or permits.

19.4.1.22 Failure to pay any royalty, license or similar fees.

19.4.1.23 Failure to pay Subcontractor(s) or supplier(s) as required
by law and Developer’s subcontract agreement and by the Contract
Documents;

19.4.1.24 Failure to comply with the District’s Local, Smail Local and
Small Local Resident Business Enterprise Project, unless otherwise
approved by District; and

19.4.1.25 Developer is otherwise in breach, default, or in substantial
violation of any provision of the Contract Documents.
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19.4.2 Reallocation of Withheld Amounts

19.4.2.1 District may, in its discretion, apply any withheld amount to
pay outstanding claims or obligations as defined herein. In so doing,
District shall make such payments on behalf of Developer. If any
payment is so made by District, then that amount shall be considered
a payment made under the Contract Documents by District to
Developer and District shall not be liable to Developer for any payment
made in good faith. These payments may be made without prior
judicial determination of claim or obligation. District will render
Developer an accounting of funds disbursed on behalf of Developer.

T T T T 19040227 I Developer defaults or tigglects to carry ot the Work in
accordance with the Contract Documents or fails to perform any
provision thereof, District may, after FORTY-EIGHT (48) hours’ written
notice to the Developer and opportunity to commence and pursue cure
of default, and, without prejudice to any other remedy, make good
such deficiencies. The District shall adjust the total Guaranteed
Maximum Price by reducing the amount thereof by the cost of making
good such deficiencies. If District deems it inexpedient to correct
Waork that is.damaged, defective; or net dene in accordance with the
provisions of the Contract Documents, an equitable reduction in the
Guaranteed Maximum Price (of at least one hundred twenty-five
percent (125%) of the estimated reasonable value of the
nonconforming Work) shall be made therefor.

19.4.3 Payment After Cure

When Developer removes the grounds for declining approval, payment shall
be made for amounts withheld because of them. No interest shall be paid on
any retainage or amounts withheld due to the failure of the Developer to
perform in accordance with the terms and conditions of the Contract
Documents.

19.5 Subcontractor Payments
19.5.1 Payments to Subcontractors

No later than seven (7) days after receipt of any Tenant Improvement
Payment, or pursuant to Business and Professions Code section 7108.5 and
Public Contract Code section 7107, the Developer shall pay to each
Subcontractor, out of the amount paid to the Developer on account of such
Subcontractor’s portion of the Work, the amount to which said Subcontractor
is entitled. The Developer shall, by appropriate agreement with each
Subcontractor, require each Subcontractor to make payments to its Sub-
subcontractors in a similar manner.

19.5.2 No Obligation of District for Subcontractor Payment

The District shall have no obligation to pay, or to see to the payment of,
money to a Subcontractor except as may otherwise be required by law.
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19.5.3 Joint Checks

District shall have the right in its sole discretion, if necessary for the
protection of the District, to issue joint checks made payable to the Developer
and Subcontractors and/or material or equipment suppliers. The joint check
payees shall be responsible for the allocation and disbursement of funds
included as part of any such joint payment. In no event shall any joint check
payment be construed to create any contract between the District and a
Subcontractor of any tier, or a material or equipment supplier, or any
obligation from the District to such Subcontractor or a material or equipment
supplier or rights in such Subcontractor against the District.

20. Completion of the Work

20.1

20.2

Completion

20.1.1 District will accept completion of Project and have the Notice of
Completion recorded when the entire Work shall have been completed to the
satisfaction of District.

20.1.2 The Work may only be accepted as complete by action of the
governing board of the District.

20.1.3 District, at its sole option, may accept completion of Project and have
the Notice of Completion recorded when the entire Work shall have been
completed to the satisfaction of District, except for minor corrective items, as
distinguished from incomplete items. If Developer fails to complete all minor
corrective items within fifteen (15) days after the date of the District’s
acceptance of completion, District shall withhold from the final payment one
hundred fifty percent (150%) of an estimate of the amount sufficient to
complete the corrective items, as determined by District, until the item(s) are
completed.

20.1.4 At the end of the fifteen (15) day period, if there are any items
remaining to be corrected, District may elect to proceed as provided herein
related to adjustments to Guaranteed Maximum Price, and/or District’s right
to perform the Work of the Developer.

Close-Out/Certification Procedures

20.2.1 Punch List

The Developer shall notify the Architect when Developer considers the Work
complete. Upon notification, Architect will prepare a list of minor items to be
completed or corrected (“Punch List”). The Developer and/or its
Subcontractors shall proceed promptly to complete and correct items on the
Punch List. Faiture to include an item on Punch List does not alter the
responsibility of the Developer to complete all Work in accordance with the
Contract Documents.
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20.2.2 Close-Qut/Certification Requirements
20.2.2,1 Utility Connections

Buildings shall be connected to water, gas, sewer, and electric
services, complete and ready for use. Service connections shall be
made and existing services reconnected.

20.2.2.2 As-Builts/Record Drawings and Record Specifications

20.2.2.2.1 Developer shall provide exact “as-built” drawings of
the Work upon Completion of the Project as indicated in the

T T o T T Contract Decuments, including but ot limitedtothe T T
Specifications (“As-Built Drawings”) as a condition precedent to
approval of final payment.

20.2.2.2.2 Developer is liable and responsible for any and all
inaccuracies in the As-Built Drawings, even if inaccuracies

A + b Fiad IS
become evident at a future date.

b
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20.2.3 Maintenance Manuals

Developer shall prepare all operation and maintenance manuals and date as
indicated in the Specifications.

20.2.4 Source Programming
Developer shall provide all source programming for all items in the Project.
20.2.5 Verified Reports

Developer shall completely and accurately fill out and file forms DSA 6-C or
DSA 152 (or most current version applicable at the time the Work is
performed), as appropriate. Refer to section 4-336 and section 4-343 of Part
1, Title 24 of the California Code of Regulations.

20.3 Final Inspection

20.3.1 Developer shall comply with Punch List procedures as provided
herein, and maintain the presence of its District-approved project
superintendent and project manager until the Punch List is complete to
ensure proper and timely completion of the Punch List. Under no
circumstances shall Developer demobilize its forces prior to completlon of the
Punch List without District’s prior written approval. Upon receipt of
Developer’s written notice that all of the Punch List items have been fully
completed and the Work is ready for final inspection and acceptance,
Architect and Project Inspector will inspect the Work and shall submit to
Developer and District a final inspection report noting the Work, if any,
required in order to complete in accordance with the Contract Documents.

EXHIBIT D TO FACILITIES LEASE PAGE 61 OF 80
MARCUS FOSTER EDUCATION LEADERSHIP COMPLEX e e

DWK DMS 3219469v1



Absent unusual circumstances, this report shall consist of the Punch List items
not yet satisfactorily completed.

20.3.2 Upon Developer’s completion of all items on the Punch List and any
other uncompleted portions of the Work, the Developer shall notify the
District and Architect, who shall again inspect such Work. If the Architect
finds the Work complete and acceptable under the Contract Documents, the
Architect will notify Developer, who shall then jointly submit to the Architect
and the District its final Application for Payment.

20.3.3 Final Inspection Requirements

20.3.3.1 Before calling for final inspection, Developer shall determine
that the following have been performed:

20.3.3.1.1 The Work has been completed.

20.3.3.1.2 All life safety items are completed and in working
order.

20.3.3.1.3 Mechanical and electrical Work are complete and
tested, fixtures are in place, connected, and ready for tryout.

20.3.3.1.4 Electrical circuits scheduled in panels and
disconnect switches labeled.

20.3.3.1.5 Painting and special finishes complete.

20.3.3.1.6 Doors complete with hardware, cleaned of
protective film, relieved of sticking or binding, and in working
order.

20.3.3.1.7 Tops and bottoms of doors sealed.
20.3.3.1.8 Floors waxed and polished as specified.
20.3.3.1.9 Broken glass replaced and glass cleaned.

20.3.3.1.10 Grounds cleared of Developer’'s equipment, raked
clean of debris, and trash removed from Site.

20.3.3.1.11 Work cleaned, free of stains, scratches, and other
foreign matter, damaged and broken material replaced.

20.3.3.1.12 Finished and decorative work shall have marks,
dirt, and superfluous labels removed.

20.3.3.1.13 Final cleanup, as provided herein.

20.4 Costs of Multiple Inspections

More than two (2) requests of the District to make a final inspection shall be
considered an additional service of District, Architect, Construction Manager, and/or
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21.

Project Inspector, and all subsequent costs will be invoiced to Developer and if funds
are available, withheld from remaining payments.

20.5 Partial Occupancy or Use Prioi to Completion
20.5.1 District’s Rights to Occupancy

The District may occupy or use any completed or partially completed portion
of the Work at any stage, and such occupancy shall not constitute the
District’s Final Acceptance of any part of the Work. Neither the District’s Final
Acceptance, the making of Final Payment, any provision in Contract
Documents, nor the use or occupancy of the Work, in whole or in part, by

~ District shall Tonstitute acceptance o6f Work not in“accordance with the
Contract Documents nor relieve the Developer or the Developer’s
Performance Bond Surety from liability with respect to any warranties or
responsibility for fauity or defective Work or materials, equipment and
workmanship incorporated therein. The District and the Developer shall agree
in writing to the responsibilities assigned to each of them for payments,
security, maintenance, heat, utilities, damage to the Work, insurance, the
period for correction of the Work, and the commencement of warranties
required by-the Contract Decuments. Any dispute as to responsibilities shall
be resolved pursuant to the Claims and Disputes provisions herein, with the
added provision that during the dispute process, the District shall have the
right to occupy or use any portion of the Work that it needs or desires to use.

20.5.2 Inspection Prior to Occupancy or Use
Immediately prior tc partial cccupancy or use, the District, the Developer,
and the Architect shall jointly inspect the area to be occupied or portion of the

Work to be used in order to determine and record the condition of the Work.

20.5.3 No Waiver

Unless otherwise agreed upon, partial or entire occupancy or use of a portion
or portions of the Work shall not constitute beneficial occupancy or
acceptance of the Work not complying with the requirements of the Contract
Documents.

Final Payment and Retention

21.1 Final Payment

Upon receipt and approval of a valid and final Application for Payment, the Architect
will issue a final Certificate of Payment. The District shall thereupon jointly inspect
the Work and either accept the Work as complete or notify the Architect and the
Developer in writing of reasons why the Work is not complete. Upon acceptance of
the Work of the Developer as fully complete (that, absent unusual circumstances,
will occur when the Punch List items have been satisfactorily completed), the District
shall record a Notice of Completion with the County Recorder, and the Developer
shall, upon receipt of final payment from the District, pay the amount due
Subcontractors.
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21.2 Prerequisites for Final Payment
The following conditions must be fulfilled prior to Final Payment:

21.2.1 A full release of all Stop Payment Notices served in connection with
the Work shall be submitted by Developer.

21.2.2 A duly completed and executed conditional waiver and release upon
final payment compliant with Civil Code section 8136 from each subcontractor
of any tier and supplier to be paid from the final Tenant Improvement
Payment.

21.2.3 A duly completed and executed unconditional waiver and release
upon Tenant Improvement Payment compliant with Civil Code section 8134
from each subcontractor of any tier and supplier that was paid from the
previous Tenant Improvement Payment(s).

21.2.4 A duly completed and executed "AGREEMENT AND RELEASE OF ANY
AND ALL CLAIMS” from the Contractor.

21.2.5 The Developer shall have made all corrections to the Work that are
required to remedy any defects therein, to obtain compliance with the
Contract Documents or any requirements of applicable codes and ordinances,
or to fulfill any of the orders or directions of District required under the
Contract Documents.

21.2.6 Each Subcontractor shall have delivered to the Developer all written
guarantees, warranties, applications, and bonds required by the Contract
Documents for its portion of the Work.

21.2.7 Developer must have completed all requirements set forth under
“Close-Out/Certification Procedures,” including, without limitation, submission
of an approved set of complete Record Drawings.

21.2.8 Architect shall have issued its written approval that final payment can
be made.

21.2.9 The Developer shall have delivered to the District all manuals and
materials required by the Contract Documents, which must be approved by
the District.

21.2.10 The Developer shall have completed final clean up as provided
herein.

21.3 Retention

21.3.1 The retention, less any amounts disputed by the District or that the
District has the right to withhold pursuant to provisions herein, shall be paid:

21.3.1.1 After approval by the District of the Architect of the
Application and Certificate of Payment.

21.3.1.2 After the satisfaction of the conditions set forth herein.
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21.3.1.3 No less than forty-five (45) days after the recording of the
Notice of Completion by District; and

21.3.1.4 After receipt of a duly completed and executed
unconditional waiver and release upon Final Payment compliant with
Civil Code section 8138 from each subcontractor of any tier and
supplier that was paid from the Final Payment.

21.3.2 No interest shall be paid on any retention, or on any amounts
withheld due to a failure of the Developer to perform, in accordance with the
terms and conditions of the Contract Documents, except as provided to the
contrary in any Escrow Agreement between the District and the Developer
~purstuant to-Public Contract Code section22300:"

21.4 Substitution of Securities

The District will permit the substitution of securities in accordance with the provisions
of Pubfic Contract Code section 22300,

22. Uncovering.of Work

If a portion of the Work is covered without Inspector or Architect approval or not in
compliance with the Contract Documents, it must, if required in writing by the District, the
Project Inspector, or the Architect, be uncovered for the Project Inspector’s or the
Architect’s observation and be corrected, replaced and/or recovered at the Developer’s
expense without change in the Guaranteed Maximum Price, Substantial Completion Time, or
Contract Time.

23. Nonconforming Work and Correction of Work

23.1 Nonconforming Work

23.1.1 Developer shall promptly remove from Premises all Work identified by
District as failing to conform to the Contract Documents whether incorporated
or not. Developer shall promptly replace and re-execute its own Work to
comply with the Contract Documents without additional expense to the
District and shall bear the expense of making good all work of other
contractors destroyed or damaged by any removal or replacement pursuant
hereto and/or any delays to the District or other contractors caused thereby.

23.1.2 If Developer does not commence to remove Work that District has
identified as failing to conform to the Contract Documents within a reasonable
time, not to exceed FORTY-EIGHT (48) hours after written notice and
complete removal of work within a reasonable time, District may remove it
and may store any material at Developer’s expense. If Developer does not
pay expense(s) of that removal within ten (10) days’ time thereafter, District
may, upon ten (10) days written notice, sell any material at auction or at
private sale and shall deduct all costs and expenses incurred by the District
and/or District may withhold those amounts from payment(s) to Developer.
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23.2 Correction of Work
23.2.1 Correction of Rejected Work

Pursuant to the notice provisions herein, the Developer shall promptly correct
the Work rejected by the District, the Architect, or the Project Inspector as
failing to conform to the requirements of the Contract Documents, whether
observed before or after Completion and whether or not fabricated, installed,
or completed. The Developer shall bear costs of correcting the rejected Work,
including additional testing, inspections, and compensation for the Inspector’s
or the Architect’s services and expenses made necessary thereby.

23.2.2 One-Year Warranty Corrections

If, within one (1) year after the date of Completion of the Work or a ,
designated portion thereof, or after the date for commencement of warranties
established hereunder, or by the terms of an applicable special warranty
required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Developer
shall correct it promptly after receipt of written notice from the District to do
s0. This period of one (1) year shall be extended with respect to portions of
the Work first performed after Completion by the period of time between
Completion and the actual performance of the Work. This obligation
hereunder shall survive acceptance of the Work under the Contract
Documents and termination of the Contract Documents. The District shall
give such notice promptly after discovery of the condition.

23.3 District's Right to Perform Work

23.3.1 If the Developer should neglect to prosecute the Work properly or fail
to perform any provisions of the Contract-Documents, the District, after
providing FORTY-EIGHT (48) hours written notice and an opportunity to cure
the failure, to the Developer, may, without prejudice to any other remedy it
may have, make good such deficiencies and may deduct the cost thereof from
the payment then or thereafter due the Developer.

23.3.2 If it is found at any time, before or after Completion of the Work, that
Developer has varied from the Drawings and/or Specifications, including, but
not limited to, variation in material, quality, form, or finish, or in the amount
or value of the materials and labor used, District may require at its option:

23.3.2.1 That all such improper Work be removed, remade or
replaced, and all work disturbed by these changes be made good by
Developer at no additional cost to the District.

23.3.2.2 That the District deduct from any amount due Developer the
sum of money equivalent to the difference in value between the work
performed and that called for by the Drawings and Specifications; or

23.3.2.3 That the District exercise any other remedy it may have at
law or under the Contract Documents, including but not limited to the
District hiring its own forces or another contractor to replace the
Developer’s nonconforming Work, in which case the District shali either
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issue a deductive Change Order, a Construction Change Directive, or
invoice the Developer for the cost of that work. Developer shall pay

any invoices within thirty (30) days of receipt of same or District may
withhold those amounts from payment(s) to Developer.

24, Termination And Suspension

The Parties’ rights to terminate the Project are as indicated in the Facilities Lease. In the
event of a termination of the Facilities Lease and notwithstanding any other provision in the
Contract Documents, the Surety shall remain liable to all obligees under the Payment Bond
and to the District under the Performance Bond for any claim related to the Project.

25 " Claims Process "

25.1 Performance during Claim Process

Developer and its subcontractors shall continue to perform its Work under the
Contract and shall not cause a delay of the Work during any dispute, claim,
negotiation, mediation, or arbitration proceeding, except by written agreement by
the District.

25.2 Definition of Claim

25.2.1Pursuant to Public Contract Code section 9204, the term “Claim”
means a separate demand by the Contractor sent by registered mail or
certified mail with return receipt requested, for one or more of the following:

25.2.1.1 A time extension, including without limitation, for relief of
damages or penalties for delay assessed by the District under the
Contract;

25.2.1.2 Payment by the District of money or damages arising from
work done by, or on behalf of, the Developer pursuant to the Contract
and payment of which is not otherwise expressly provided for or to
which Developer is not otherwise entitled to; or

25.2.1.3 An amount of payment disputed by the District.
25.3 Claims Presentation

25.3.1 If Developer intends to apply for an increase in the Guaranteed
Maximum Price, Substantial Completion Time, or Contract Time for any
reason including, without limitation, the acts of District or its agents,
Developer shall, within thirty (30) days after Developer becomes aware of or
reasonably should have been aware of the event giving rise to the Claim, give
notice of the Claim in writing, including an itemized statement of the details
and amounts of its Claim for any increase in the Guaranteed Maximum Price
or time requested, including a Schedule Analysis and any and all other
documentation substantiating Contractor’s claimed damages. Otherwise,
Developer shall have waived and relinquished its dispute against the District
and Developer's claims for compensation or an extension of time shall be
forfeited and invalidated.
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25.3.2 The Claim shall identify:

25.3.2.1 The issues, events, conditions, circumstances and/or causes
giving rise to the dispute; '

25.3.2.2 The pertinent dates and/or durations and actual and/or
anticipated effects on the Guaranteed Maximum Price, Contract
Schedule milestones, Substantial Completion Time adjustments,
and/or Contract Time adjustments; and

25.3.2.3 The line-item costs for labor, material, and/or equipment, if
applicable; or

25.3.2.4 A request by Contractor, if any, to waive the claims
procedure under Public Contract Code section 9204 and proceed
directly to the commencement of a civil action or binding arbitration.

25.3.3 The Claim shall include the following certification by the Developer:

25.3.3.1 The undersigned Developer certifies under penalty of
perjury that the attached dispute is made in good faith; that the
supporting data is accurate and complete to the best of my knowledge
and belief; that the amount requested accurately reflects the
adjustment for which Developer believes the District is liable; and that
I am duly authorized to certify the claim on behalf of the Developer.

25.3.3.2 Furthermore, Developer understands that the value of the
attached dispute expressly includes any and all of the Developer’s
costs and expenses, direct and indirect, resulting from the Work
performed on the Project, additional time required on the Project
and/or resulting from delay to the Project. Any costs, expenses,
damages, or time extensions not included are deemed waived.

25.4 Claim Resolution pursuant to Public Contract Code section 9204

25.4.1 STEP 1:

25.4.1.1 Upon receipt of a Claim by registered or certified mail,
return receipt requested, including the documents necessary to
substantiate it, the District shall conduct a reasonable review of the
Claim and, within a period not to exceed 45 days, shall provide the
Developer a written statement identifying what portion of the Claim is
disputed and what portion is undisputed. Upon receipt of a Claim, the
District and Developer may, by mutual agreement, extend the time
period to provide a written statement. If the District needs approval
from its governing body to provide the Developer a written statement
identifying the disputed portion and the undisputed portion of the
Claim, and the governing body does not meet within the 45 days or
within the mutually agreed to extension of time following receipt of
Claim sent by registered mail or certified mail, return receipt
requested, the District shall have up to three (3) days following
the next duly publicly noticed meeting of the governing body
after the 45-day period, or extension, expires to provide
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Contractor a written statement identifying the disputed portion and the
undisputed portion.

25.4.1.1.1 Any payment due on an undisputed portion of the
Claim shall be processed and made within 60 days after the
District issues its written statement. Amounts not paid in a
timely manner as required by this section, section 25.4, shall
bear interest at seven percent (7%) per annum.

25.4.1.2 Upon receipt of a Claim, the parties may mutually agree to
waive, in writing, mediation and proceed directly to the
commencement of a civil action or binding arbitration, as applicable.

———— - - ~Inthisinstance; Districtand Developer must tomply with the sections
below regarding Public Contract Code section 20104 et seq. and
Government Code Claim Act Claims.

25.4.1.3 If the District fails to issue a written statement, or to
otherwise meet the time requirements of this section, this shall result
in the Claim being deemed rejected in its entirety. A claim that is
denied by reason of the District’s failure to have responded to a claim,
or its failure to otherwise meet the time requirements of this section,
shail not constitute an adverse finding with regard to the merits of the
ctaim or the responsibility or qualifications of Developer.

25.4.2 STEP 2:

25.4.2.1 If Developer disputes the District’s written response, or if
the District fails to respond to a Claim within the time prescribed,
Developer may demand in writing an informal conference to meet and
confer for settlement of the issues in dispute. Upon receipt of a
demand in writing sent by registered mail or certified mail, return
receipt requested, the District shall schedule a meet and confer
conference within 30 days for settlement of the dispute. Within 10
business days following the conclusion of the meet and confer
conference, if the claim or any portion of the claim remains in dispute,
the District shall provide the Contractor a written statement identifying
the portion of the claim that remains in dispute and the portion that is
undisputed.

25.4.2.2 Any payment due on an undisputed portion of the claim
shall be processed and made within 60 days after the District issues its
written statement. Amounts not paid in a timely manner as required
by this section, section 25.4, shall bear interest at seven percent (7%)
per annum.

25.4.3 STEP 3:

25.4.3.1 Any disputed portion of the claim, as identified by Develaper
in writing, shall be submitted to nonbinding mediation, with the District
and Developer sharing the associated costs equally. The District and
Developer shall mutually agree to a mediator within 10 business days
after the disputed poition of the claim has been identified in writing. If
the parties cannot agree upon a mediator, each party shall select a
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mediator and those mediators shall select a qualified neutral third
party to mediate with regard to the disputed portion of the claim. Each
party shall bear the fees and costs charged by its respective mediator
in connection with the selection of the neutral mediator. If mediation is
unsuccessful, the parts of the claim remaining in dispute shall be
subject to applicable procedures outside this section.

25.4.3.1.1 For purposes of this section, mediation includes any
nonbinding process, including, but not limited to, neutral
evaluation or a dispute review board, in which an independent
third party or board assists the parties in dispute resolution
through negotiation or by issuance of an evaluation. Any
mediation utilized shall conform to the timeframes in this
section.

25.4.3.2 Unless otherwise agreed to by the District and Contractor in
writing, the mediation conducted pursuant to this section shall excuse
any further obligation under Public Contract Code section 20104.4 to
mediate after litigation has been commenced.

25.4.4 STEP 4:

25.4.4.1 If mediation under this section does not resolve the parties’
dispute, the District may, but does not require arbitration of disputes
under private arbitration or the Public Works Contract Arbitration
Program.

25.5 Subcontractor Pass-Through Claims

25.5.11If a subcontractor or a lower tier subcontractor lacks legal standing to
assert a claim against a District because privity of contract does not exist, the
contractor may present to the District a Claim on behalf of a subcontractor or
lower tier subcontractor. A subcontractor may request in writing, either on
his or her own behalf or on behalf of a lower tier subcontractor, that
Developer present a Claim for work which was performed by the
subcontractor or by a lower tier subcontractor on behalf of the subcontractor.
The subcontractor requesting that the Claim be presented to the District shall
furnish reasonable documentation to support the Claim.

25.5.2Within 45 days of receipt of this written request from a subcontractor,
Developer shall notify the subcontractor in writing as to whether the
Developer presented the Claim to the District and, if Developer did not
present the Claim, provide the subcontractor with a statement of the reasons

for not having done so.

25.5.3Developer shall bind all its Subcontractors to the provisions of this
section and will hold the District harmless against Claims by Subcontractors.

25.6 Government Code Claim Act Claim

25.6.1 If a Claim, or any portion thereof, remains in dispute upon
satisfaction of all applicable Claim Resolution requirements, including those
pursuant to Public Contract Code section 9204, the Developer shall comply
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with all claims presentation requirements as provided in Chapter 1
(commencing with section 900) and Chapter 2 (commencing with section
910) of Part 3 of Division 3.6 of Title 1 of Government Code as a condition
precedent to the Developer's right to bring a civil action against the District.
For purposes of those provisions, the running of the time within which a claim
must be presented to the District shall be tolled from the time the Developer
submits its written claim until the time the claim is denied, including any time
utilized by any applicabie meet and confer process. "’

25.7 Claim Resolution pursuant to Public Contract Code section 20104 et

seq.

T T T 257 .1 IntheTevent of a disagreement betwéen theé parties asto

performance of the Work, the interpretation of this Contract, or payment or
nonpayment for Work performed or not performed, the parties shall attempt
to resolve ali claims of three hundred seventy-five thousand dollars
($375,000) or less which arise between Contractor and District by those
procedures set forth in Public Contract Code section 20104, et seq., to the
extent applicable.

DWK DMS 3219469v1

25.7.1.2 Developer shall file-with the District any
including the documents necessary to substantiate
application for final payment.

written Claim,
i

, upon the

25.7.1.2 For claims of less than fifty thousand dollars ($50,000), the
District shall respond in writing within forty-five (45) days of receipt of
the Claim or may request in writing within thirty (30) days of receipt of
the Claim any additional documentation supporting the claim or
relating to defenses or claims the District may have against the
Developer.

25.7.1.2.1 If additional information is required, it shall be
requested and provided by mutual agreement of the parties.

25.7.1.2.2 District's written response to the documented Claim
shall be submitted to the Developer within fifteen (15) days
after receipt of the further documentation or within a period of
time no greater than that taken by the Developer to produce
the additional information, whichever is greater.

25.7.1.3 For claims of over fifty thousand dollars ($50,000) and less
than or equal to three hundred seventy-five thousand dollars
($375,000), the District shall respond in writing to all written Claims
within sixty (60) days of receipt of the claim, or may request, in
writing, within thirty (30) days of receipt of the Claim any additional
documentation supporting the Claim or relating to defenses or claims

the District may have against the Developer.

25.7.1.3.1 If additional information is required, it shall be
requested and provided upon mutual agreement of the District
and the Developer.
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25.7.1.3.2 The District's written response to the claim, as
further documented, shall be submitted to the Developer within
thirty (30) days after receipt of the further documentation, or
within a period of time no greater than that taken by the
Developer to produce the additional information or requested
documentation, whichever is greater.

25.7.1.4 If Developer disputes the District’s written response, or the
District fails to respond within the time prescribed, Developer may so
notify the District, in writing, either within fifteen (15) days of receipt
of the District's response or within fifteen (15) days of the District's
failure to respond within the time prescribed, respectively, and
demand an informal conference to meet and confer for settlement of
the issues in dispute. Upon a demand, the District shall schedule a
meet and confer conference within thirty (30) days for settlement of
the dispute.

25.7.1.5 Following the meet and confer conference, if the claim or
any portion of it remains in dispute, the Developer shall file a claim as
provided in Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of
the Government Code. For purposes of those provisions the running of
the time within which a claim must be fited shall be tolled from the
time the Developer submits its written Claim until the time the Claim is
denied, including any period of time utilized by the meet and confer

process.

25.7.1.6 For any civil action filed to resolve claims filed pursuant to
this section, within sixty (60) days, but no earlier than thirty (30)
days, following the filing of responsive pleadings, the court shall
submit the matter to nonbinding mediation unless waived by mutual
stipulation of both parties. The mediation process shall provide for the
selection within fifteen (15) days by both parties of a disinterested
third person as mediator, shall be commenced within thirty (30) days
of the submittal, and shall be concluded within fifteen (15) days from
the commencement of the mediation unless a time requirement is
extended upon a good cause showing to the court or by stipulation of .
both parties. If the parties fail to select a mediator within the 15-day
period, any party may petition the court to appoint the mediator.

25.7.1.7 If the matter remains in dispute, the case shall be
submitted to judicial arbitration pursuant to Chapter 2.5 (commencing
with Section 1141.10) of the Title 3 of Part 3 of the Code of Civil
Procedure, notwithstanding Section 1141.11 of that code. The Civil
Discovery Act, (commencing with Section 2016) of Chapter 1 of Title 4
of part 4 of the Code of Civil Procedure) shall apply to any proceeding
brought under this subdivision consistent with the rules pertaining to
judicial arbitration.

25.7.1.8 The District shall not fail to pay money as to any portion of
a Claim which is undisputed except as otherwise provided in the
Contract Documents. In any suit filed pursuant to this section, the
District shall pay interest at the legal rate on any arbitration award or
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26.

judgment. Interest shall begin to accrue on the date the suit is filed in
a court of law. :

25.7.2 Developer shall bind its Subcontractors to the provisions of this
Section and will hold the District harmless against disputes by
Subcontractors.

Ciaim Resoiution Non-Appiicability

N
o
oo

25.8.1 The procedures for dispute and claim resolution set forth in this
Article shall not apply to the following:

-25:8:1:1Personal injury, wrongful death or property damage tlaimsg.
25.8.1.2 Latent defect or breach of warranty or guarantee to rep.air.

25.8.1.3 Stop payment notices.

25.8.1.4 District’s rights set ferth in the Article on Suspension and
Termination.

25.8,1.5 Disputes arising out of iabor compliance enforcement by the
Department of Industrial Relations; or

25.8.1.6 District rights and obligations as a public entity set forth.in
applicable statutes; provided, however, that penalties imposed against
a public entity by statutes, including, but not limited to, Public
Contract Code sections 20104.50 and 7107, shall be subject to the
Claim Resolution requirements provided in this Article.

25.9 Attorney’s Fees

25.9.1Should litigation be necessary to enforce any terms or provisions of
this Agreement, then each party shall bear its own litigation and collection
expenses, witness fees, court costs and attorney’s fees.

State La’bor, Wage & Hour, Apprentice, And Related Provisions

26.1 Labor Compliance and Enforcement

Since this Project is subject to [abor compliance and enforcement by the Department
of Industrial Relations ("DIR"), Developer specifically acknowledges and understands
that it shali perform the Work of this Agreement while complying with all the
applicable provisions of Division 2, Part 7, Chapter 1, of the Labor Code and Title 8 of
the California Code of Regulations, including, without limitation, the requirement that
the Developer and all Subcontractors shall timely furnish complete and accurate

electronic certified payroll records directly to the DIR. The District may not issue

payment if this requirement is not met.
26.2 Wage Rates, Travel, and Subsistence

26.2.1 Pursuant to the provisions of Articte 2 (commencing at section 1770),
Chapter 1, Part 7, Division 2, of the Labor Code of California, the general
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prevailing rate of per diem wages and the general prevailing rate for holiday
and overtime work in the locality in which this public work is to be performed
for each craft, classification, or type of worker needed to execute the Contract
Documents are on file at the District’s principal office and copies will be made
available to any interested party on request. Developer shall obtain and post
a copy of these wage rates at the job site.

26.2.2 Holiday and overtime work, when permitted by law, shall be paid for
at a rate of at least one and one-half times the above specified rate of per
diem wages, unless otherwise specified. The holidays upon which those rates
shall be paid need not be specified by the District, but shall be all holidays
recognized in the applicable collective bargaining agreement. If the prevailing
rate is not based on a collectively bargained rate, the holidays upon which the
prevailing rate shall be paid shall be as provided in Section 6700 of the
Government Code.

26.2.3 Developer shall pay and shall cause to be paid each worker engaged
in Work on the Project not less than the general prevailing rate of per diem
wages determined by the Director of the Department of Industrial Relations
(“*DIR") (“Director”), regardless of any contractual relationship which may be
alleged to exist between Developer or any Subcontractor and such workers.

26.2.4 If, prior to execution of the Facilities Lease, the Director determines
that there has been a change in any prevailing rate of per diem wages in the
locality in which the Work under the Contract Documents is to be performed,
such change shall not alter the wage rates in the Contract Documents
subsequently awarded.

26.2.5 Pursuant to Labor Code section 1775, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently two
hundred dollars ($200) to District for each calendar day, or portion thereof,
for each worker paid less than the prevailing rates, determined by the District
and/or the Director, for the work or craft in which that worker is employed for
any public work done under Contract by Developer or by any Subcontractor
under it. The difference between such prevailing wage rates and the amount
paid to each worker for each calendar day or portion thereof for which each
worker was paid less than the prevailing wage rate, shall be paid to each
worker by Developer.

26.2.6 Any worker employed to perform Work on the Project, which Work is
not covered by any classification listed in the general prevailing wage rate of
per diem wages determined by the Director, shall be paid not less than the
minimum rate of wages specified therein for the classification which most
nearly corresponds to Work to be performed by him, and that minimum wage
rate shall be retroactive to time of initial employment of the person in that
classification.

26.2.7 Pursuant to Labor Code section 1773.1, per diem wages are deemed
to include employer payments for health and welfare, pension, vacation,
travel time, subsistence pay, and apprenticeship or other training programs
authorized by Labor Code section 3093, and similar purposes.
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26.2.8 Developer shall post at appropriate conspicuous points on the Project
Site a schedule showing all determined minimum wage rates and all
authorized deductions, if any, from unpaid wages actually earned. In
addition, Developer shall post a sign-in log for all workers and visitors to the
Site, a list of all Subcontractors of any tier on the Site, and the required Equal
Employment Opportunity poster(s).

Hours of Work

N
i
W

26.3.1 As provided in Article 3 (commencing at section 1810), Chapter 1,
Part 7, Division 2, of the Labor Code, eight (8) hours of labor shall constitute
a legal day of work. The time of service of any worker employed at any time

by Developer-or-by-any-Subcontractor on any subcontract underthe Contract ~—

Documents upon the Work or upon any part of the Work contemplated by the
Contract Documents shall be limited and restricted by Developer to eight (8)
hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth,
Work performed by employees of Developer in excess of eight (8) hours per
day and forty (40) hours during any one week, shall be permitted upon this
public work upon compensation for all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.

26.3.2 Developer shall keep and shall cause each Subcontractor to keep an
accurate record showing the name of and actual hours worked each calendar
day and each calendar week by each worker employed by Developer in
connection with the Work or any part of the Work contemplated by the
Contract Documents. The record shall be kept open at all reasonable hours to
the inspection of District and to the Division of Labor Standards Enforcement
of the DIR. -

26.3.3 Pursuant to Labor Code section 1813, Developer shall, as a penalty,
forfeit the statutory amount (believed by the District to be currently twenty-
five dollars ($25)) to the District for each worker employed in the execution of
the Contract Documents by Developer or by any Subcontractor for each
calendar day during which a worker is required or permitted to work more
than eight (8) hours in any one calendar day and forty (40) hours in any one
calendar week in violation of the provisions of Article 3 (commencing at
section 1810), Chapter 1, Part 7, Division 2, of the Labor Code.

26.3.4 Any Work necessary to be performed after regular working hours, or
on Sundays or other holidays shall be performed without additional expense
to the District.

26.4 Payroll Records

26.4.1 Developer shall upload, and shall cause each Subcontractor
-7 pertorming any portion of the Work tinder this Contract to upload, an accurate ~
and complete certified payroll record ("CPR") electronically using DIR’s eCPR
System by uploading the CPRs by electronic XML file or entering each record
manually using the DIR’s iform (or current form) online on a weekly basis and
within ten (10) days of any request by the District or Labor Commissioner at
hitp://www.dir.ca.gov/Public-Works/Certified/Payroll-Reporting.html or
current application and URL, showing the name, address, social security
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number, work classification, straight time, and overtime hours worked each
day and week, and the actual per diem wages paid to each journeyman,
apprentice, worker, or other employee employed by the Developer and/or
each Subcontractor in connection with the Work.

26.4.2 The CPRs enumerated hereunder shall be filed directly with the DIR
on a weekly basis or to the requesting party, whether the District or DIR,
within ten (10) days after receipt of each written request. The CPRs from the
Developer and each Subcontractor for each week shall be provided on or
before Wednesday of the week following the week covered by the CPRs.
District may not make any payment to Developer until:

26.4.2.1 The Developer and/or its Subcontractor(s) provide CPRs
acceptable to the District and DIR.

26.4.2.2 Any delay in Developer and/or its Subcontractor(s)
providing CPRs to the District or DIR in a timely manner may directly
delay the District’s review and/or audit of the CPRs and Developer’s

payment.

26.4.3 All CPRs shall be available for inspection at all reasonable hours at the
principal office of Developer on the following basis:

26.4.3.1 A certified copy of an employee’s CPR shall be made
available for inspection or furnished to the employee or his/her
authorized representative on request.

26.4.3.2 CPRs shall be made available for inspection or furnished
upon request or as required by regulation to a representative of the
District, Division of Labor Standards Enforcement, Division of
Apprenticeship Standards, and/or the DIR.

26.4.3.3 CPRs shall be made available upon request by the public for
inspection or copies thereof made; provided, however, that a request
by the public shall be made through the District, Division of
Apprenticeship Standards, or the Division of Labor Standards
Enforcement. If the requested CPRs have not been provided pursuant
to the provisions herein, the requesting party shall, prior to being
provided the records, reimburse the costs of preparation by Developer,
Subcontractors, and the entity through which the request was made.
The public shall not be given access to the records at the principal
office of Developer.

26.4.4 Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by District, Division
of Apprenticeship Standards, Division of Labor Standards Enforcement, or DIR
shall be marked or obliterated in such a manner as to prevent disclosure of an
individual’s name, address, and social security number. The name and
address of Developer awarded the Project under the Contract Documents or
performing under the Contract Documents shall not be marked or obliterated.

26.4.5 Developer shall inform District of the location of the records
enumerated hereunder, including the street address, city, and county, and

EXHIBIT D TO FACILITIES LEASE PAGE 76 OF 80
MARcuUs FOSTER EDUCATION LEADERSHIP COMPLEX
DWK DMS 3219469v1



shali, within five (5) working days of a change in location of the records,
provide a notice of change of location and address.

26.4.6 In the event of noncompliance with the requirements of this section,
Developer shall have ten (10) days in which to comply subsequent to receipt
of written notice specifying in what respects Developer must comply with this
section. Should noncompliance still be evident after the ten (10) day period,
Developer shall, as a penalty, forfeit up to one nundred doliars ($100) to
District for each calendar day, or portion thereof, for each worker, until strict
compliance is effectuated. Upon the request of the Labor Commissioner,
these penalties shall be withheld from Tenant Improvement Payments then
due.

26.5 [Reserved]
26.8 Apprentices

26.6.1 Developer acknowledges and agrees that, if the Contract Documents
involve a dollar amount greater than or a number of working days greater
than that specified in Labor Code section 1777.5, then this Contract is
governed by the pravisiens of Laber Code Section 1777.5 and 29 CFR part 5.
It shail be the responsibility of Deveioper to ensure compliance with this
Article and with Labor Code section 1777.5 for all apprenticeship occupations.

26.6.2 Apprentices of any crafts or trades may be employed and, when
required by Labor Code section 1777.5, shall be employed provided they are
properly registered in full compliance with the provisions of the Labor Code.

26.6.3 Every apprentice shall be paid the standard wage paid to apprentices
under the regulations of the craft or trade at which he/she is employed, and
shall be employed only at the work of the craft or trade to which she/he is
registered.

26.6.4 Only apprentices, as defined in section 3077 of the Labor Code, who
are in training under apprenticeship standards and written apprentice
agreements under Chapter 4 (commencing at section 3070), Division 3, of the
Labor Code, are eligible to be employed. The employment and training of
each apprentice shall be in accordance with the provisions of the
apprenticeship standards and apprentice agreements under which he/she is
training.

26.6.5 Pursuant to Labor Code section 1777.5, if that section applies to this
Contract as indicated above, Developer and any Subcontractors employing
workers in any apprenticeable craft or trade in performing any Work under
this Contract shall apply to the applicable joint apprenticeship committee for a
certificate approving the Developer or Subcontractor under the applicable
apprenticeship standards and fixing the ratio of apprentices to journeymen
employed in performing the Work.

26:6.6 Pursuant to Labor Code section 1777.5, if that section applies to this
Contract as indicated above, Developer and any Subcontractor may be
required to make contributions to the apprenticeship program.
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26.6.7 If Developer or Subcontractor willfully fails to comply with Labor Code
section 1777.5, then, upon a determination of noncompliance by the
Administrator of Apprenticeship, it shall:

26.6.7.1 Be denied the right to bid on any subsequent project for one
(1) year from the date of such determination.

26.6.7.2 Forfeit, as a penalty, to District the full amount stated in
Labor Code section 1777.7. Interpretation and enforcement of these
provisions shall be in accordance with the rules and procedures of the
California Apprenticeship Council and under the authority of the Chief
of the Division of Apprenticeship Standards.

26.6.7.3 Developer and all Subcontractors shall comply with Labor
Code section 1777.6, which section forbids certain discriminatory
practices in the employment of apprentices.

26.6.7.4 Developer shall become fully acquainted with the law
regarding apprentices prior to commencement of the Work. Special
attention is directed to sections 1777.5, 1777.6, and 1777.7 of the
Labor Code, and Title 8, California Code of Regulations, Section 200 et
seq. Questions may be directed to the State Division of Apprenticeship
Standards, 455 Golden Gate Avenue, 9th Floor, San Francisco,
California 94102.

26.7 [Reserved]
26.8 Non-Discrimination

26.8.1 Developer herein agrees not to discriminate in its recruiting, hiring,
promotion, demotion, or termination practices on the basis of race, religious
creed, national origin, ancestry, sex, sexual orientation, age, or physical
handicap in the performance of this Contract and to comply with the
provisions of the California Fair Employment and Housing Act as set forth in
Part 2.8 of Division 3 of Title 2 of the California Government Code,
commencing at section 12900; the Federal Civil Rights Act of 1964, as set
forth in Public Law 88-352, and all amendments thereto; Executive Order
11246; and all administrative rules and regulations found to be applicable to
Developer and Subcontractor.

26.8.2 Special requirements for Federally Assisted Construction Contracts:
During the performance of the requirement of the Contract Documents,
Developer agrees to incorporate in all subcontracts the provisions set forth in
Chapter 60-1.4(b) of Title 41 published in Volume 33 No. 104 of the Federal
Register dated May 28, 1968,
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26.9 Labor First Aid

Developer shall maintain emergency first aid treatment for Developer’s laborers and
mechanics on the Project which complies with the Federal Occupational Safety and
Health Act of 1970 (29 U.5.C. § 651 et seq.) and the California Occupational Safety
and Health Act of 1973 (Lab. Code, § 6300 et seq.; 8 Cal. Code of Regs., § 330 et

seq.).
27. [Reserved]
28. Miscellaneous

28.1 Assignment of Antitrust-Actions

Although this project may not have been formally bid, the following provisions may
apply:

28.1.1 Section 7103.5(b) of the Public Contract Code states:

In entering into a public warks contract or subcontract to supply goods,
services, or materials pursuant-te a public works-cenfract, the contractor or
subcontractor offers and agrees to assign to the awarding body all rights,
title, and interest in and to all causes of action it may have under Section 4 of
the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials
pursuant to the public works contract or the subcontract. This assignment
shall be made and become effective at the time the awarding body tenders
final payment to the contractor, without further acknowledgment by the
parties.

28.1.2 Section 4552 of the Government Code states in pertinent part:

In submitting a bid to a public purchasing body, the bidder offers and agrees
that if the bid is accepted, it will assign to the purchasing body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U,S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, materials, or services by
the bidder for sale to the purchasing body pursuant to the bid. Such
assignment shall be made and become effective at the time the purchasing
body tenders final payment to the bidder.

28.1.3 Section 4553 of the Government Code states in pertinent part:

If an awarding body or public purchasing body receives, either through
judgment or settilement, @ monetary recovery for a cause of action assigned
under this chapter, the assignor shall be entitled to receive reimbursement for
actual legal costs incurred and may, upon demand, recover from the public
body any portion of the recovery, including treble damages, attributable to
overcharges that were paid by the assignor but were not paid by the public
body as part of the bid price, iess the expenses incurred in obtaining that
portion of the recovery.
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28.1.4 Section 4554 of the Government Code states in pertinent part:

Upon demand in writing by the assignor, the assignee shall, within one year
from such demand, reassign the cause of action assigned under this part if
the assignor has been or may have been injured by the violation of law for
which the cause of action arose and (a) the assignee has not been injured
thereby, or (b) the assignee declines to file a court action for the cause of
action.

28.1.5 Under this Article, “public purchasing body” is District and “bidder” is
Developer.

28.2 Excise Taxes

If, under Federal Excise Tax Law, any transaction hereunder constitutes a sale on
which a Federal Excise Tax is imposed and the sale is exempt from such Federal
Excise Tax because it is a sale to a State or Local Government for its exclusive use,
District, upon request, will execute documents necessary to show (1) that District is
a political subdivision of the State for the purposes of such exemption, and (2) that
the sale is for the exclusive use of District. No Federal Excise Tax for such materials
shall be included in any Guaranteed Maximum Price.

28.3 Taxes

Guaranteed Maximum Price is to include any and all applicable sales taxes or other
taxes that may be due in accordance with section 7051 et seq. of the Revenue and
Taxation Code, Regulation 1521 of the State Board of Equalization or any other tax
code that may be applicable.

28.4 Shipments

All shipments must be F.O.B. destination to Site or approved sites, as indicated in
the Contract Documents. There must be no charge for containers, packing,
unpacking, drayage, or insurance. The total Guaranteed Maximum Price shall be all
inclusive (including sales tax) and no additional costs of any type will be considered.

28.5 Compliance with Government Reporting Requirements

If this Contract is subject to federal or other governmental reporting requirements
because of federal or other governmental financing in whole or in part for the Project
of which it is part, or for any other reason, Developer shall comply with those
reporting requirements at the request of the District at no additional cost.

[END OF DOCUMENT]
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EXHIBIT D-1

SPECIAL CONDITIONS

Attached are the special terms and conditions for the Project.
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EXHIBIT D-1

SPECIAL CONDITIONS

1. [Reserved]

2. Modernization Projects

2.1 Access.

Access to the school buildings and entry to buildings, classrooms, restrooms,
mechanical rooms, electrical rooms, or other rooms, for construction purposes, must
be coordinated with District and onsite District personnel before Work is to start.
Unless agreed to otherwise in writing, only a school custodian will be allowed to
unlock and lock doors in existing building(s). The custodian will be available only
while school is in session. If a custodian is required to arrive before 7:00 a.m. or
leave after 3:30 p.m. to accommodate Developer’s Work, the overtime wages for the
custodian will be paid by the Developer, unless at the discretion of the District, other
arrangements are made in advance.

2.2 Master Key.

Upon request, the District may, at its own discretion, provide a master key to the
school site for the convenience of the Developer. The Developer agrees to pay all
expenses to re-key the entire school site and all other affected District buildings if
the master key is lost or stolen, or if any unauthorized party obtains a copy of the
key or access to the school.

2.3 Maintaining Services.

The Developer is advised that Work is to be performed in spaces regularly scheduled
for instruction. Interruption and/or periods of shutdown of public access, electrical
service, water service, lighting, or other utilities shall be only as arranged in advance
with the District. Developer shall provide temporary services to all facilities
interrupted by Developer’s Work.

2.4 Maintaining Utilities.

The Developer shall maintain in operation during duration of Contract, drainage lines,
storm drains, sewers, water, gas, electrical, steam, and other utility service lines
within working area; however, District understands that there may be scheduled
interruptions during breaks in the academic calendar.

2.5 Confidentiality.

Developer shall maintain the confidentiality of all information, documents, programs,
procedures and all other items that Developer encounters while performing the
Work. This requirement shall be ongoing and shall survive the expiration or
termination of this Contract and specifically includes, without limitation, all student,
parent, and employee disciplinary information and health information.

2.6 Work during Instructional Time.

Developer affirms that Work may be performed during ongoing instruction in existing

facilities. If so, Developer agrees to cooperate to the best of its ability to minimize
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any disruption to school operations and any use of school facilities by the public up
to, and including, rescheduling specific work activities, at no additional cost to
District.

3. Substitution for Specified Items

3.1. Whenever in the Specifications any materials, process, or article is indicated
or specified by grade, patent, or proprietary name, or by name of
manufacturer, that Specification shall be deemed to be followed by the words
“or equal.” Developer may, unless otherwise stated, offer any material,
process, or article that shall be substantially equal or better in every respect
to that so indicated or specified.

3.1.1. If the material, process, or article offered by Developer is not, in

the opinion of the District, substantially equal or better in every
respect to that specified, then Developer shall furnish the material,
process, or article specified in the Specifications without any
additional compensation or change order.

3.1.2. This provision shall not be applicable with respect to any material,
product, thing or service for which District-made-findings and gave
notice in accordance with Public Contract Code section 3400(c);
therefore, Developer shall not be entitled to request a substitution
with respect to those materials, products or services.

3.2. A request for a substitution shall be submitted in Developer’s qualification at
the time of finalizing the GMP. Subsequent requests for substitution during
construction may be considered in the District’s sole discretion.

3.3. Developer shall provide data substantiating a request for substitution of “an
equal” item, including but not limited to the following:

3.3.1.  All variations of the proposed substitute from the material specified
including, but not limited to, principles of operation, materials, or
construction finish, thickness or gauge of materials, dimensions,
weight, and tolerances;

3.3.2. Available maintenance, repair or replacement services;

3.3.3. Increases or decreases in operating, maintenance, repair,
replacement, and spare parts costs;

3.3.4. Whether or not acceptance of the substitute will require other
changes in the Work (or in work performed by the District or others
under Contract with the District); and

W
W
[0}

~The time impact on any part of the Work resuiting directly or-
indirectly from acceptance of the proposed substitute.
3.4. No substitutions shall be made until approved; in writing, by the District. The

burden of proof as to equality of any material, process, or article shall rest
with Developer. The Developer warrants that if substitutes are approved:

3.4.1. The proposed stibstitute is equai of superior in all respects to that
specified, and that such proposed substitute is suitable and fit for
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the intended purpose and will perform adequately the function and
achieve the results called for by the general design and the
Contract Documents;

3.4.2. The Developer provides the same warranties and guarantees for
the substitute that would be provided for that specified;

3.4.3. The Developer shall be fully responsible for the installation of the
substitute and any changes in the Work required, either directly or
indirectly, because of the acceptance of such substitute, with no
increase in Contract Price, Substantial Completion Time, and/or.
Contract Time. Incidental changes or extra component parts
required to accommodate the substitute will be made by the
Developer without a change in the Contract Price, Substantial
Completion Time, and/or Contract Time;

3.4.4. The Developer shall be responsible for any re-design costs
occasioned by District's acceptance and/or approval of any
substitute; and

3.4.5. The Developer shall, in the event that a substitute is less costly
than that specified, credit the District with one hundred percent
(100%) of the net difference between the substitute and the
originally specified material. In this event, the Developer agrees to
execute a deductive Change Order to reflect that credit.

3.5. Inthe event Developer furnishes a material, process, or article more
expensive than that specified, the difference in the cost of that material,
process, or article so furnished shall be borne by Developer.

3.6. In no event shall the District be liable for any increase in Contract Price,
Substantial Completion Time, and/or Contract Time due to any claimed delay
in the evaluation of any proposed substitute or in the acceptance or rejection
of any proposed substitute.

3.7. Developer shall be responsible for any costs the District incurs for professional
services, DSA fees, or delay to the Project Schedule, if applicable, while DSA
reviews changes at Developer’s request and for the convenience of Developer
and/or to accommodate Developer’s means and methods. District may
deduct those costs from any amounts owing to the Developer for the review
of the request for substitution, even if the request for substitution is not
approved. District, at its sole discretion, shall deduct from the payments due
to and/or invoice Developer for all the professional services and/or DSA fees
or delay to the Project Schedule, if applicable, while DSA reviews changes for
the convenience of Developer and/or to accommodate Developer’s means and

methods arising herein.
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4, Termination
4.1. Emergency Termination Pursuant to Public Contracts Act of 1949

4.1.1. This Facilities Lease is subject to termination as provided by
sections 4410 and 4411 of the Government Code of the State of California,
being a portion of the Emergency Termination of Public Contracts Act of 1949.

4.1.1.1. Section 4410 of the Government Code states:

In the event a national emergency occurs, and public work, being
performed by contract, is stopped, directly or indirectly, because of

- the freezing-or diversion-of- materials;-equipment-or labor;-as the ;
result of an order or a proclamation of the President of the United
States, or of an order of any federal authority, and the
circumstances or conditions are such that it is impracticable within
a reasonable time to proceed with a substantial portion of the
work, then the public agency and the contractor may, by written
agreement, terminate said contract.

4.1.1.2. Section 4411 of the Government Code states:

Such an agreement shall include the terms and conditions of the
termination of the contract and provision for the payment of
compensation or money, if any, which either party shall pay to the
other or any other person, under the facts and circumstances in
the case.

4.1.2. Compensation to the Developer shall be determined at the sole
discretion of District on the basis of the reasonable value of the Work done,
including preparatory work. As an exception to the foregoing and at the
District's discretion, in the case of any fully completed separate item or
portion of the Work for which there is a separate previously submitted unit
price or item on the accepted schedule of values, that price may control.

The District, at its sole discretion, may adopt the Schedule of Values Price as
the value of the work done or any portion thereof, .
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EXHIBIT E

MEMORANDUM OF COMMENCEMENT DATE

This MEMORANDUM OF COMMENCEMENT DATE is dated ~,201__,andis
made by and between Cahill/Focon Joint Venture (“"Developer”), as Lessor, and the Oakland
Unified School District (“District”), as Lessee.

1. Developer and District have previously entered into a Facilities Lease dated as of
, 2018, (the “Lease”) for the leasing by Developer to District of the Project Site
and Project in Oakland, California, referenced in the Lease.

2. District hereby confirms the following:

A. That all construction of the Project required to be performed pursuant to the
Facilities Lease has been completed by Developer in all respects;

B. That District has accepted and entered into possession of the Project and now
occupies same; and

C. That the term for the Lease Payments under the Facilities Lease commenced on
, 20___ and will expire at 11:59 P.M. on , 20 .

THIS MEMORANDUM OF COMMENCEMENT DATE IS ACCEPTED AND AGREED on the
date indicated below:

Dated: . 201 Dated: , 201_

OAKLAND UNIFIED SCHOOL DISTRICT CAHILL/FOCON JOINT VENTURE

By: ey:

Name: - Name: .

Title: - Title:
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EXHIBIT F

CONSTRUCTION SCHEDULE

Attached is a detailed Project Construction Schedule with a duratien ne longer
than the Contract Time, and with specific milestones that Developer shall meet,
including Substantial Completion Time.

[To be attached at time of GMP.]
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EXHIBIT G
SCHEDULE OF VALUES
Attached is a detailed Schedule of Values that complies with the requirements of
the Construction Provisions (Exhibit "D”) and that has been approved by the
District.

[To be attached at time of GMP.]
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EXHIBIT H

PROJECT LABOR AGREEMENT

Attached is the Project Labor Agreement applicable teo this Preject, to which
Developer and its subcontractors agree to be bound.

[See Next Page]
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PROJECT LABOR AGREEMENT
FOR THE
OAKLAND UNIFIED SCHOOL DISTRICT
And

Building and Construction Trades Councif of Alameda County, AFL-CIO (“Council")
And Affillated Local Union Signhatories

PREAMBLE
This Agreement |s made and entered Into by and between the Oakland Unified School
District (“OUSD" or “District®) together with contractors and subcontractors who shall
become slgnatory to this Agreement by signing the "Agreement To Be Bound" (Addendum
"A"), ("Contractor/Employer(s)*), and the Bullding and Construction Trades Councll of
Alameda County, AFL-CIO (“Council”) and its affiliated Local Unions signatory hereto
(“Union(s)").

The purpose of this Agreement is to promote efficiency of construction operations for capital
profects funded by OUSD, including but not limited to Fund 21-Measure B, Fund 35-County
School Facilities Fund, Fund 25-Developer Fees, State Prop 39, and OUSD Measure J New
Construction and Modernization Projects, by providing for the orderly and peaceful
settiement of labor disputes and grievances without strikes, work stoppages or lockouts,
thereby promoting the public interest in assuring the timely and economical completion of
the Project.

The relevant sidlied work force requirements described In Education Code section 17407.58
as that statute relstes to the commitrment that & skilled and trained workforce will be used
to perform the Project(g), Is deemed to have been established by any Contracter becoming
# stgnatory to this Agresmaent,

BECITALS

WHEREAS, the timely and successful completion of the Project 1S of the utmost importance
to the District; and

WHEREAS, large numbaers of workers of various skilis will be required in the performance of
the construction work, Including those to be represented by the Unfon{s) signatory -to this
Agreement employed by Contractor/Employar(s) who ares also signatorfes to this
Agreement; and

WHEREAS, i Is recognized that on a8 project of this magnitude with mutiipie contractors and
bargaining units on the job sfte at the same time over an extended period of time, the
potential for work distuption is substantial without an overriding commitment to malntaln
cantinuity of work; and

OUSD PLA, page 1
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WHEREAS, the Interests of the general public, District, the Union(s) and
Contractor/Employer(s) would be best served if the copstruction work proceeded In an
orderly manner without disruption because of strikes, sympathy strikes, work stoppages,
picketing, fockouts, slowdowns or other interferences with work; and

WHEREAS, the Contractor/Employer{s) and the Unlon(s) desire to mutually establish and
stablitze wages, hours and working mnditions for the workers employed on the Project by
the Contraclor/Employer(s), and further, to encourage close cooperation among the
Contractor/Employer(s) and the Unlon{s) so that a satisfactory, continuous and harmonious
relationship will exist among the parties to this Agreement; and '

WHEREAS, the parties agree that one of the primary purposes of this Agreement Is to avoid
the tensfons that m[ght “afise an the Project’\f-union and non-unlon workers of different
employers were to work side by side oh’ the Project thereby leading to laber disputes that
could delay completion of the Projéct; and

WHEREAS, this Agreement is not Intended to replace, interfere with, abrogate, diminish or
modify existing local or national collective bargaining agreements In effect during the
duration of thé Profect, insofar as & legally binding agreement exists between the
Contractor/Employer(s} and the affected Unlon(s), except o the extent that the provisions
of this Mmfmmt are nconsistent with said collective bargaining agreements, in which
event, the provisions of this Agreement shali prevail; and

WHEREAS, the oontracr(s) for construction work on the Project will be awarded in
accordance with the applicable provislons of the California Public Contract Code and the
District’s Local Business Utilization policy; and

WHEREAS; the District desires to provide construction training and employment
opportunities for OUSD: graduates and residents of Oakland through apprentice and pre-
epprentice programs; and

WHEREAS, the parties to this Agreement pledge their full good falth and trust to work
towards » mutually satisfectory completion of the Project;

NOW, THEREFORE, IT 1S AGREED ‘BETWEEN AND AMONG THE PARTIES HERETO, AS
FOLLOWS:

ARTICLE 1
1.1 “District” means the Oakland Unified School District.
1.2 Agreement” mesns tils Project Labor Agreement and all Addenda sttached hereto.

1.3 “Agreement To Be Bound” means the document, as set forth in Addendum A hereto,
that formally binds the Contractor/Employer(s) to comply with all the terms and
conditions of this Agreement and that operates as a pre-condition to performing
work on the Project.

0USO PLA, page 2
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1.4  “Apprentice” means an Individual registered and participating as an apprentice in a
Joint Labor/Management Apprenticeship Program spproved by the State of
California, Department of ladustrial Relations, Division of Apprenticeship Standards.

1.5 “Completon” of work on a project means that point at which the District has
detarmined that the work to construct the project Is in all respects 100% comiplete
and that all contract drawlngs, warranties, certificates, marnuals and data have been
submiltted and training comgpleted In accordance with the contract decuments,
Divislon of State Architect approval is not required for a determining that a project is
complate.

1.6 “Construction Contract® means the public works or improvement contract(s),
including design-bid-bulid, design-bulid, lease-leaseback or other contracts under
which construction of the Prajact is done, which will be awarded by the District and
which are necessary to complate tha Project, including subcontracts at any tler,

1.6 “Contractor/Employer(s)” means any lridividual, firm, partnership or corporation, or
combination thereof, including jolnt ventures, and thelr successors and assigns, that
is an indepandent business enterprise and enters into a contract with the District or
any of its contractors or subconbractors at any Her, with respect ta the construction
of any part of the Pmject under contract terms and conditlons approved by the
District and which Incorporate this Agneement.

1.7 "Coordinator* means a designated Ageni(s) of the district with authgrity to act
pursuant to this Agreement.

1.7 “Council® means the Building and Construction Trades Council of Alameda County,
AFL-CI0.

1.8 “Master Labor Agreement” ("MLAY) means the Master Collective 8Sargaining
Agreement of each craft Union{s) signatory to this Agreement; Incorperated beretn
by reference, of which a c¢opy of thé most current version, Including any
armendments shail ba made avallable the District upon requast.

1,9 "Project” mesns a work of improvement for the construction of projects described In
section 2.3,

1,10 “Sote Dperator” means & licensed contractor with no employees and exempted by
the Contractor’s State License Board from the requirement to carry workers”
compensation Insurance. (See: Callfornia Business and Professions Code section
7125.)

1.11 "Trust Fund(s)” means an agreement for an established vacation, pension or othsr
form of deferred compensation plan, apprenticeship, health bensfit, and worker
protection and assistance funds astablished by an =zppllcable Master tabor
Agreement.

1.12 “uUnlon{s)* means the Building and Construction Trades Councit of Alameda County,
AFL-CIO and any affillated Labor Organization signatory to this Agreement, acting on
their own behalf sad on behalf of thelr respective afflllates and member

OUSD PLA, page 3
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organizations, whose pamas are subscribed hereto and who have through thels
officers executed this Agreament.

113 “Oakland Resldent” means any Individual who at any time during the Projects’
constriiction can certify through 2 utility bill, or other similar mesns acceptable to the
parties to this Agreement, that the individual resided within the boundaries of the
Cakiand Unified School District on the date of such certification and the effective
date of this Agreement.

1.14 "District Graduate” is 8 person who attended school In Qakland, has a high school
diploria or equivalant ¢redential, and currently resides within the boundaries of the
Qakland Unified School Digtrict.

ARTICLE 2

Z1  Scope: The Cistrict will apply this Agreement as a contract specification o the award
of all comstruction contracts as specifically defined herein under this Artide 2 of this
Agreement.

2.2 Parties: The Agreement shall apply snd Is limited ko all Contractor/Employer(s)
performing or subcontracting werk on tha Project (Indluding subcontractors at any tier), the
District, the Council and the Union(s) signatory to this Agreement, acting on thelr own
behalf and on behalf of their respective affilflates and member organizations, whose names
are subscribad hereto and who have through their officers executed this Agreement.

23  Project Description: All District public work construction projects (“Projeci(s)”)
wontracted by the District funds. The District may exclude, at ibs discratlon, up to 5% of all
capital funds available to the District for Its Projects during the tarm of this Agreement. it is
expected that the application of this 5% exclusion wilt not disproportionately affect any one
craft, This exclusion will be raviewed by the Partles on mn annual basis as requested by
elther Party or during an agenized JAC mesting.

2.4  Covered Work: This Agreement covers, 8ll site praparation, surveying, construction,
alteration, demolition, Installation, painting. Improvement or repair of buildings, structures
and other works, and related activities for the Project, Including geotechnical and
exploratory dtiliing conducted after bld, temporary HVAC, landscaping and temporary
fendng, Installation of modular office systems when associated with a covered project, and
that is within the craft jurisdiction of one of the Unlon(s) and which is directly or Indirectly
part of the Profect, induding, without limitatlon to the following examples, pipelines
(including those In Hnear corridors built to serve the project), pumps, pump statlons and
start-up., .On-site work Includes work done far the Project in temporary yards, dedicated
sltes, or areas adjacent to the Project, and at any on-site or off-site batch plant constructed
salely tosupply materials_to_the Projact.This-scopa-of work ingludes all-on-site solls-and -
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materials testing and inspection, where such testing and inspection is a dassification in
which a prevsiling wage determination has been published,

2.4.1 This Agreement shali apply to any start-up, calibration, commissioning, performance
testing, repair, operational revisions to systems andfor subsystems performed on
covered work after Project Completion, unless the covered work it is performed by
District employees.

2.4.2 This Agreement covers all on-site fabrication work over which the District, or its
contractor(s) or subcontractor(s) possess the right of control (Including work done
for the Project in any temporary yard ot area astablished for the Project.).
Additionally, It is agreed hergby that this Agreement covers any off-site work,
inctuding fabrication work necessary for the Profect defined herein, that Is covered by
a current MA or local addenda to a National Agreement of the applicable Unlon(s)
that is in effact as of the exacution date of this Agreement.

2.4.3 The fumishing of supplles, equipment or materials which are stockpiled for later use
shall not be covered by this Agreement. However, construction trucking wark, such
as the delivery of ready-mix, asphalt, aggregate, sand or other i material which are
lnmrporatw into thie construction process as well as the off-hauling of debris and
excess fif, moteral and/or mud, shall be covered by the termis and condltions of this

Agreement,

2.4.5 It Is agreed that tha District shall require all Contractors of whatever tler who have
been awarded contracts for work covered by this Agreement, to accept and be bound
by the terms and conditions of this Projfect Agreement by executing the Letter of
Assent (Attachment A) prior to commencing work. The District shall assure
compliance ‘with thi¢ Agreement by the Contractors. It is further agreed that, where
there Is a conflict, the terms and conditions 'of this Profect Agreement shall
supersede and override terms and conditions 6f any and all othet national, area, or
local collective bargaining agreements, except that work covered by this Agreement
within the following craft jurisdictions shall be performed under the terms of their
National Agreements as follows: the NTL Articles of Agreement, the National
Stack/Chimney Agreement, the Natlonal Cooling Tower Agreement, and the Nationa)
Agreement of Elevator Constructors, and-any Instrument calibration work and ioop
checking shall be performed under the:terms of the UAJIBEW Joint National
Agreement for Instrument and Control Techinicians, with the exception that Artides
v,wmmofuusmmntmwmmm R Is understood that this,
together 'with the MLAs, Is a self-contained, stand alone, Agreement and that by
virtue of having become bound ta this Project Agreement, neither the District nor the
Contractors will be obligated to sign any other local, area, or national agreement.

2.5 The on-site Instaliation or application of alt items shali be performed by the craft
having jurisdiction over such work #s set forth under the provisions of this
Agreement; provided, however, it Is recognized that instaflstion of spediaity ltems
which may be furnished by the owner of the Project or a contractor shall be
performed by construction persons employed under this Agreement who may be
directed by other personnel In a supervisory role.

OUSD PLA, page S
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2.6  After Installation by the Contractor(s) and upon the Issuance of a notice of final
completion or formal acceptance of a portion of the project or 3 building system by
the District, It is understood, the District reserves the right to perfarm start-up,
operation, repair, maintenance or revision of equipment or systems with employees
of tha District. If required, the service represéntative may make & final check and
may direct on site craftworkers, covered by this agreement, to make any necessary
repalrs to protect the terms of a manufacturer's guarantee or warranty prior to start-
up of a plece of equipment;

2.7 It s expressly agreed and understood by the parttes hereto that the District shall
have the right to purchase material and equipment from any source, except where
limited by this Agreement, and the craftspersons will handie and instait such material
and equipmaent,

2.8 Excluslons. The following shall be excluded from the scope of this Agreement:

2.8.1 The Agreement is not intended to, and shall not aﬂ'ect or govern the award of
public works contracts by the District which are not Induded in the Project.

2.8.2 The Agreement shall not apply to a Contractor/Employer(s)’ non-construction
craft employees, incduding but not Himited to executives, managerial employees,
engineering employees and supervisors sbove the level of Genersl Foreman (except
those covered by existing MLAs), staff engineers or other professional engineers,
administrative and management. This Agresment shall not apply to Professional
Services so long as the work perfcrmed is not subject to Prevalling Wage
classifications,

2.8.3 This Agreement shall not apply to any work performed: on o7 near or leading
to the site of work covered by this Agreement that is undettaken by state,
county, dty or other governmaentat bodies or thelr contractors; or by pubilc or
private utflities or their contractors.

2.8.4 Off-slte malntenance of leased equipment and on-site supervision of such
© work:

2.8.5 TheDistrict shall niot be required to comply with this Agreement for any work
performed with Its own forces as permitted by the Public Contract Code and
Education Code. .

2.9 Award of Contracts: It is understood and agreed that the Disirict shall have the
absolute right to select any qualified bldder for the award of contracts under this
Agreement, and In accord with the District’s Local Business Policy. The bidder need
only bé willing, ready and able to execute and comply with this Agreement,

OUSD PLA, page 6
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ARTICLE 3

3,1 By exacuting the Agreement, the Unlon(s) and District agree to be bound by each
and afl of the provisions of the Agreement.

3,2 By accepting the award of a construction contract for the Project, whether as
contractor or subcontractor, the Contractor[Employer(s) agrees to be bound by each
and every pravision of the Agraemant and agrees that it wilf evidence its acceptance
prior to the commeéncement of wark by- executing the Agreement To Be Bound In
the form attached hereto as Addandum A.

3.3 At the Ume that any Contractor/Employer(s} enters into 8 subcontract with any
subcontractor providing for the performance of a construction contract, the
Contractor/Employer(s) shall provide a copy of this Agreement to said subcontractor
and shall require the subcontractor as a part of accepting an award of a construction
subcontract to agree in wrltlnq ‘to be bound by each and every provision of this
Agréement prior to the :commencement of work. The obligations of 2
Contractor/Employer(s) may not be evaded by subcontracting.

34  Each Contractor/Employer(s) shalt give written notice to the Union(s) of any
subcontract Invoiving the performanca of work covered by this Agreement within
elther seven (7) days of  entering such subcontract or before such
Contractar/Employer(s) commences work. on the Projact, whichever oceurs first.
Such notice shall specify the name, address, phone number, and the Callfornla State
License Board license number of the Contractor/Employer(s). Written notica at a Pre-
Job Conference shall be deemed written notice under this provision for those
Contractor/Employer(s) listed and present st the Pre-Job only,

3.5  Thae provisions of this Agreement, including MLA's, shall apply to the wark covered by
this Agreement, notwithstanding the provisions of any other local, area and/or
national agreements which may. conflict' with or differ from the terms of this
Agreement. Where a subject covered by the provisions of this Agreement Is also
covered by a MLA, the provisions of this Agreement shall prevail. Where a subject is
covered by the provisions of a MLA and is not covered by this Agreement, the
provisions of the MLA shall prevall.

3.6 (a) With regard to any Contractor/Employer(s): that-is Independentiy signed to any MLA,
this Project Labor Agreement shall in no way supersade or prevent the enforcement
of any subcontracting clause contained In such MLA, except as specifically set forth in
subsection (b} of this Section 3.6. Any such subcontracting dause In an MLA shall
remaln and be fully enforceable between each craft union and its signatory
employers, and no provision of this Projact Labor Agreement shall be Interpreted
and/or applied in any manner that would give thls Project Labor Agreement
precedence over subcontracting obligations and restrictlons that exist between craft
unlons and their respective signatory employers under an MLA, except as spacifically
set forth in subsection (b} of this Section 3.6.

QUSO PLA, page 7
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4.1

4.2

5.1

(b) If a craft union {hereafter "Aggrieved Union"} belleves that an assignment of wiark oh

this Project has been made Improperly by a contractor or subcontractor, even IF that
asslgnment was as a result of another craft unlon's successful enforcement of the
sybcontracting clause In Its MUA, as permitted by subsection (a) of this Sectlon 3.6,
the Aggrieved Union may submit a claim under the jursdictional resolution process
contalned in Article 6 of this PLA, and the decision rendered as part of thaf process
shall be enforceable to require the contractor or subcontractor that rmade the work
asslgnment to assign that work prospectively to the Aggrieved Union. An award
made to a craft unfon under the subconbracting clause of its MLA, as permitted
pursuant to Section 3.6 {(a) of this Article, shalt be valid and fully enforeeable by that
craft union unless It conflicts with a jurisdictional award made pursuant to this
Agreerment. If the award made-under-the MLA conflicts with the-jurisdictional award;
the award of any damages under the former shall be nuil and void ab Initie.

ARTICLE 4

sucmors am assigns‘ and shaiL mt app&y to aarents, aﬂ!llat&, subsicrsanes, or
other ventures of any such party.

Each Contractor/Employer(s) shall alone be lable and responsible for s own
indlvidual acts and conduct and (or any breach or slleged breach of this Agreement,
Any allegad breach of this Agreament by a Contractor/Employer(s) or any dispute
between the Union(s) and the Contractor/Empioyer(s) respecting compliance with
the terms of this Agreement, shall net affect the rights, liabliles, obligations and
duties babtween. the signatory Unlon(s} and each other Contractor/Empiyer(s), porty
to this Agreement.

It is mutually agreed by the parties that any liability of 2 Unlon(s) shall be several
and not joint. Any alleged breach of this Agreement by a signatory Urloi(s) shall not
affect the rights, [liabllities, obligations and duties between the
Contractor/Employer(s) and the other Unlon(s) party to this Agreemant.

It Is recognized by the parties to this Agreament that the Contractor/Employer(s)
are acting only on behalf of sald Contractor/Employer{s), and said
Contractor/Employer(s) have no authority, either expressed, implied, actual,
apparent or ostensible, to speak for or bind the District.

ARTICLE &

The Unfon(s), District and Contractor/Emplover(s) covered by tha Agreement agree
that for tha duration of the Project:

5.1.1 There shall be na strikes, sympathy strikes, work stoppages, pleketing, hand

- hillieg-or “otherwise ~atvising the —publie that 2 Tabor dispute "axists, oF
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siowdowns of any kind, for any reason, by the Unlon(s) or employees
employed on the Projact, at the job site of the Project because of a dispute on
the Project or on any other District construction projects otherwise exempted
or excepted under Article 2 from this Agreement.

5.1.2 As to employees employed on the Project, there shall be no lockout of any
kind by a Contractor/Employer(s) cavered by the Agreement.

§.1.3 If a master collactive bargaining agreement explres before the
Contractor/Employer(s) completes the parformance of the Construction
Contract and the Unlon(s) or Contractor/Emplayer{s) gives notice of demands
for 38 new or madified master collective bargaining agreement, the Linton(s)
agrees that it will not strike on work covered under this Agreement and the
Unlon(s) -and the Contractor/Employer(s) agree that the expirgd master
collective bargaining agreement shalt continue In full force and effect for work
covered under this Agreement until a new or modlfiad master collective
bargalning agreement s reached. If the new or modifled master tollective
hargaining agreement provides that any terms of the master collective
bargaining agreement shall be retroactive, the Contractor/Employer(s) agrees
to comply with any retroactive terms of the new or modified master collective
bargaining agreement which are applicable to employees who were employed
on the projects during the Interim, with retroactive payment due within seven
(7) days of the effective date of the modified Master Agreement,

5.1.4 Withholding emplayees for fallure of a Contractor/Employer(s) to
tender timely Trust Fund(s) contributions as required In accordance with
Article 16 and/or for fallure to timely meet its weekly payroll Is not a vialation
of this Article  5; however, the Unlon(s) shslf give: the sffacted
Contractor/Employer(s) and the District written notice seventy twe (72) hours
prior to the withholding of employess when repested failure to tender Trust
Fund(s) contributions has occurred, There shalt be forty-eight (48) hours’
notice when repeated failure to meet weekly payroll has accurred, or when
paychecks are determined to be nonnegotiable by a finandal [nstitution
normally recognized to honor such paychecks. For purposes of this section,
repeated failure means fallure to meet payroll obligations on at least 2
separate occasions. Union(s) shall stop withholding employees within 24
hours of Contractor/Employer curing its contribution or paycheck violations.

Should a Contractor/Employer(s) perferming work on this Project be
delinquent in the payment of Trust Fund(s) contributions required under this
Agreement, the Unlon{s) may request that the general
Contractor/Employer(s) Issus jolat  checks  payable to the
Contractor/Employer(s) and the appropriate employee benefit Trust Fund(s),
on behalf of the employee(s) until such delinquencies are satisfied. Any Trust
Fund(s) claiming that a Contractor/Employer(s) Is dellnquent In its fringe
benefit contributions to the Trust Fund(s) will provide written notice of the
alleged definquency to the affected Contractor/Employer(s), with copies to the
General Contractar/Employer(s) and the District. The notice will indicate the
amount of delinquency asserted and the perod that the delinquency covers.
It Is agreed, however, with respect to Contractor/Employer(s) delinquent In
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trust or benefit contribution payments, that nathing In this Agreement shall
affect remadies avallable under the MLAS. If the Genaral
Contractor/Employer(sj Is delinquent In the payment of Trust Fund(s)
contiibutions for covered work performed on this project, the General
Contractor/Employer(s) agrees that the affected Trust Fund{s} may place the
Distrit on potice of such delinquendes and the General
Contrector/Employer{s) further agrees that the District may withhold
payment, in whole or in part, unt¥ the delinquency Is satisfied. If the
delinquency remalns unsatisfied for more than 30-days, District shali be

authorized to Issue joint checks to the General Contractor/Employer(s) and

the Trust Fund(s), on behalf of the affacted employee(s). This withhold
and/or:joint check Issuance shall be the only remedy avallable to either the
Unioi(s) or Trust Fund(s) under this Agreement. The aggrieved Union(s) or
‘Trust. Fund(s) hereln agree not file & stop payment notice pursuant to Civil

issoe joint checks as specified herein, provided, ‘however, that the District
shall have MWMdays&wﬁmdeﬂnquenwvdﬂ&M&dhpmﬁ}e
joint check warrants.

'5.1.5 If the District contends that any Union has violated this Article, it wilt

notify in writing (including email) the Secretary-Treasurer/Business
Manager/Senior Executive of the Council and the Senlor Executive of the
Union, setting forth the facts alleged to violate the Article, prior to instituting
the expedited arbitration procedure set -forth below. The Council will
Immediately use his/her best efforts to cause the cessation of any violation of
this Article, Including the rejease of any Improperly filed stop payment notice,
The leadership of the Union will immediately notify the  membership of its
obhigations under this Article,

5.2 Expedited Arbitration: Any party to this Agreement shail institute the following
procedure, prior to Initiating any other action at law or equity, when & breach of this
Article is alleged to have occurred:

5.2.1

5.2.2

A party Invoking this procedure shall notify Bob Hirsch,.as the permanent
Arbitrator, ‘or, Barry Winograd, as the alternate Arbitrator under this

“procadure, In the event that the permanent Arbitrator Is unavallable at any
‘time, the alte_matg will be contacted. If neither is available, then & selection
“ghall be made frum the list of Arbitrators in Artide 11.2.2, Step 5. Notice to

the Arbitrator shall be by the most expeditious means available, with notices
by facsimile, emall or telephone to the District and the party alleged to be In
violatlon, and to the Council and Involved local Union{s) If a Union{s} is
afleged to be in violation.

Upon receipt of said notice, the District will contact the designated Arbitrator
named above or his altemnate who will attempt to convene a hearlng within
twenty-four (24) hours If It Is contended that the violation still exists,
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5.2.3 The Arbitrator shall notify the parties by facsimile, emall or telephone of the
place and time for the hearing. Sald hearing shall be completed in onhe
session, which, with appropriate recesses at the Arbitrator's discretion, shall
not exceed twenty-four (24} hours unless otherwise agreed upon by all
parties. A fallure of any party to attend sald hearings shafl not delay the
fwaaring of evidence or the issuance of an award by the Arbitrator.

5.2.4 The sole kssue at the hearing shall be whether or not a violation of Article 5,
Section 5.1 of the Agreement has occurred. The Arbitrator shalf have no
authority to consider sriy matter of justification, explanation or mmgatjon of
such violation ar to award damages, which issue is reserved for court
proceedings, If any. The award shall be issued in writing within three (3)
hours after the close of the hearlng, and may be Issued without a written
aplnian. If any party desires a written opinion, one shall be issued within
fifteen (15) days, but Its Issuance shall not delay compilance with or
enforcement of the awand. The Arbitrator may order cessation of the viclation
of this Article and other appropriate relief and such award shall be served on
all parties by hand or certified mall upon issuance. Should a party found in
violation of this Article fail to comply with an Arbitrator’s award to cease the
violation, the party o violation shall pay to the affected party as liquidated
damages the sum of ten thousand dolfars ($10,000,00) per shift for which it
falled to comptly, or portlon thereof, until such violation is ceased, The
Arbltrator shall retain jurisdiction to resolve any dlsputes regarding the
liquidated damages claimed under this section.

5.2:5 Such award may be enforced by any Court of competent jurisdiction upon the

7 filing of this Agreement and all other relevant documents referred to above in
the following manner. Written notice of the filing of such enforcement
proceedings shall be given to tive other party. In the proceeding to obtain 2
temporary order enforcing the Arbitrator's award as Issued under Section
5.2.4 of this Article, all parties waive the right to a hearing and agree that
such proceedings may be ex parte. Such agreement doss not waive any
party’s tight to participate In a hearing for a final order or enforcement. The
Court's order or orders enforcing the Arbitrator’s award shall be served on all
parties by hand or delivered by certified mall.

5.2.6 Any rights created by statute or law governing arbltration proceédings
Inconsistent with the above: procedure, or which (nterfera with cormpliance,
are walved by the parties.,

5.2.7 The fees and expenses of the Arbitrator shall be divided equally between the party
instituting the arbitration proceedings provided In this Article and the party atieged to be in
breach of its obligation under this Artide.

ARTICLE 6

6.4 The asslgnment of Covered Work will be solely the responslbllity of the
Contractor/Employer(s) performing the work involved; and such work assignments
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witl be In accordance with the Plan for the Settlement of Jurisdictlonal Disputes in the
Construction Industry (the “Pian’):-or any successor Plan,

6.2  All jurisdictional disputes on this Project between or among the tnlon(s) and tha
Contractor/Employer(s), partles to this Agreement, shall ba settled and adjusted
according fo the present Plan established by the Building and Construction Trades
Department, .or any other plan of method of procedure that may be adopted in the
future by the Building and Construction Trades Department, Dedisions rendered
shall be final, binding and conduslve on the Conu—actorfEmployet(s) and Unlon(s)
parties to this Agreement.

§.2.1 If a dispute arlsing under this Article involves the Northern California
Carpenters Reglonal Councll or any of its subordinate bodies, an Arbitrator
shall be chiosen by tha procedures specified In Article 'V, Section 5, of the Plan
from a list composed of John Kagel, Thomas Angelo, Robert Hirsch, and
Thomas Pagan, and the Arbitrator’s hearing on the dispute shall be held at
the offices of the California State Buliding and Construction Trades Coundl! In
Sacramento, California, within 14 days of the selection of the Arbitrator. All
other procedures shall be as specified in the Plan.

6.3 Al jurisdictional disputes shall be resolved without the occurrence of any strike, work
stoppage, or slow-down of any nature, and the cGntractur;Employer(s) assignment
shail be adhered to until the dispute Is resolved. Individuals violating this Section
shall be subject to Immediate discharge.

6.4  Each Contractor/Employer(s) shall conduct a Pre-Job Conference with the Council
prior to commencing Covered Work. The Primary Employer and the District will be
advised In advance of all such conferences and may participate If they wish. Pre-fob
conferences for different Contractor/Employer(s) may be held together,

ARTICLE 7

7.1 Prior to the commencement of any Project Work, the Prime Employer shall notify the
Council of the need to convene a preconstruction conference. Such conference shall
be held in a timely manner a minimum of seven (7) days prior to the commencement
of each and every construction phase or construction contract for tha Project. The
preconstruction conference shall be conducted by the Council and held st & lacation
selected by the Coundl. Such preconstruction conference shall be- attended by a
representative each from the partidpating Contractor(s) and Union{s} and the Prime
Employer.

7.2 All Contractor(s) at all ters that are required to participate in the preconstruction
conference shall be prepared to make Craft assignments of work and ta discuss in
detall alf Issues that may impact or are relevant to the particutar construction work

~_belng-performad.-and-shall-includs,-but-not be Himited to, the information-as sat-forth- -
below.
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(a) A listing of each Contractar(s)'s scope of work, Including the estimated start

and completion dates;

(b)  Alisting of all sub-contractors performing work under the direction of each
Contractor(s) participating in the preconstruction conference;

{¢) The estimated number of craft workers required Lo perform the work;

{d) A copy of the signed Letter of Assent for each Contractor(s);

{€) A listing of all Sole Operators performing work on the Project and subject to
Article 13,2 of this Agreement.

7,3 Review Meetings ~ In order to ensure the terms of this Agreement are being fulfilied
&nd all concerns pertaining to the Prime Contractor(s), the Union(s), and the
Contractor(s) are addressed, the Prime Contractor(s), General Contractor(s) and
Secratary-Treasurer of the Councll or designated representatives thereof shall meet
on a perfodic basis during the term of construction,

8.1 Consistant with the MLAs, the Contractor/Employer(s) shall retain full and exclusive
authortty for the management of thelr opérations, induding the right to divect thelr
.work force In thelr sole discretion. No rules, customs or practices shalt be permitted

or observad which limit or restrict production, or Hmit or restrict the working efforts
of emplayees except that lawful manning provistons In the MLA shail ba recognized,

ARTICLE
9.1  Waork rules shall apply as set forth ini the applicable MLA.

ARTICLE 10

10.1 The parties to this Agreement shall establish a four (4) person Joint Administrative
Committee. This Committee shall be comprised of two (2) representatives seiected
by the District and two (2) representatives selected by the Councli. Tha District and
the Councli shall designate aftemnates who shall serve in the absence of designated
reprasentatives for any purpose contemplated by this Agreement. The Jolnt
Administrotive Committee shall meet quarterly, or at the request of either Party to
this Agreament to review the implementation of the Agreement and the progress of
the Projects. 1t shall be the responsibility of the Coordinator to convene and facilitate
the quarterfy meeatings and any other meetlngs requested by tha Pardes.,

10.2 The Joint Administrative Committee shall appoint a Joint Administrative
Subcommittee consisting of one District representative and one Union{s)
representativa for the purpose of convening to confer in an attempt tg resolve a
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arievance that has been filed consistent with Article 11. Any question regarding the
meaning, Interpretatich, or application of the provisions of this Agreément shall be
referred directly ta the Joint Administrative Subcommittee for resolutlon. The Joint
Administrative Subcommittes shall meet 25 required to resolve grevances by
majority vote with such resolutlons to be final and binding on alt signatocies of the
Agreement. A fallure of any party or parties to attend sald hearing shall not delay
the hearing of evidence or lssuance of an award by the Joint Administrative
Subcommittee, if such award Is made by a majority vole, and the hearing shall
proceed ax parte. If the subcommitiee is unablé to rescive the grlevance the
grievance may be-referred in accordance with Step 4 of Article 11:

ARTICLE 11

11.1 Al disputes conceming the interpretation and/or appficatwn of this Agreemeant which
do not fall ‘within the Article 8, No Strikes - No Lockouts procedure or Article 6, Work
_Assignmants and Jurisdictional Disputes shall be governed by the following grievance
and arbitration procedure.

Emplovee Grievances: AR disputes (nvolving discipiine and/or discharge of employees
working on the Project shall be resolved thmough the grievance and arbitration
provision contalned In the MLA for the craft of the affected employee. No employee
waorking on the Project shall be disciplined or dismissed without just cause.

11.2  Grievances between the parties regarding Interpretation and/or application of this

Agreement shall be pursued according to the following provisions:

11.2.1 A grievance shall be considered null and void if not brought to the attantion of
the party against whom the grievance is filed within ten (10) working days
after the grievance is allaged to have occurred but in no event more than
thirty {30) days after the charging party became aware of the event giving
rise {o the dispute.

11.2.2 Grlevances batween the partles regarding provisions of this Agreement shall
be gettled or otherwise resolved according to the follawing Steps and
provisions:

Step 1: A representative of the grievant and the party against whom
the grievance is flled shall maat angd attempt to resotve the yrievance.

Step 2: In the avent the matter remains unresolved In Step 1 above,
within five (5} working days, the grievance shall be reduced to writing
and may then be referred by the grieving party to the other party for
discussion and resolution.

Step 3: - In Hhve-event that the represantatives are unable to resolve the
dispute within the five (5) working days after Its referral to Step 2,
either Involved party may submit the dispute within five (5} working
days to the Joint Administrative Subcommittee established In Section
10.2. The Joint Administrative Subcommittee shall meet within five (5)
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working days after such referral {or such longer time as Is mutually
agreed upon by the representatives on the Joint Administrative
Subcommittee) to confer In an attempt to resolve the grievance, If a
Unlon{s) Is party to the grievance, regardiess of which party has
initiated the griavance proceeding, prior to the meeting of the Jolnt
Administrative  Subcommittee, the Union(s) shall ootify fts
International Union Representative(s), which shall advise both partles
it it intends on participating in the meeting. The participation by the
International Union Representative In this Step 3 meeting shall not
delay the time set hereln for the meeting, unless otherwise mutually
agraed by the parties. If the dispute Is not resolved by the Joint
Administrative Subcommittee, [t may be rofarred within five (3)
working days by either party to Step 4,

At the time a grievance is submitted under this Adgreement or any
MLA, the Unlon(s) may request that the District withhold and retain an
amount from what is due and owing to the Contractor/Employer(s)
against whom the grievance is filed, sufficlent to cover Lhe damages
alleged in the grievance, should the Union(s) prevall.

The amount shall be retained by the District untli such time as the
underying grievance giving rise o the retention Is withdrawn, settled,
or otherwlse resolvad, snd the retalned amount shall be paid to
whomever the parties to the grievance shall decide, or to whomever
an Arbitrator shall so ordar.

Step 4: In the avent the matter remains unresolved Iin Step 3, either
Party may request, within five (5) warkdng days, that the dispute be
submitted to arbitration, The thme limits set out In this procedure may,
upon mutual agréement, be extended, Any request for arbitration,
request for extension of time limits, and agreement to extend such
time Hmits shall be In wiiting.

Step 5; The Parties agree that the Arbltrator who will hear the
grievance shall be selected from the following: Willam Riker, Robart
Hirsch, and Barry Winograd, The partles shall fllp a coln to determine
who shall strike the first pame and shalt then altermately strike namas
from the list and the Jast remalning riame shall be the neutral third
party Arbitrator who shall resolve the dispute In a final and binding
manner. Should a Party to the procedure fail or refuse to partictpate
In the hearing, {if the Arbitrator determipes that proper notice of the
hearing has been given, sald hearing shall proceed to a default award.
The Asbitrator's award shall be final and binding on ail Parties to the
arbitration. The costs of the arbitration, Including the Arbitrator's fee
and expenses, shall be borne equally by the Parties. The Arbitrator’s
decision shall be confined to the question(s) posed by the grievance
and the Arbitrator shall not bave authority to modify amand, alter, add
ta, or subtract from, any provistons of this Agreement.
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11.3 Grievances between a Unjon(s) and a Unlon(s)’ signatory Contractor/Employar(s)
invelving interpretation or application of the MLA shall be governed by the grievance
procedures coptained in the MLA,

ARTICLE 12

12.1  The Contractor/Employer{s) recognize the Union{s) signatory hereto as the sole and
exclusive collective bargalning representatives for all craft employees on the Project.

12.2  The Contractor/Employer(s) shall require all employees who work on a Construction
Contract on or before eight days of consecutive oF cumulative employment on the
Project to comply with the applicable Unlon{s)* security provisions, and to maintain
compliance for the period of time they are performing work on the Project, which
requirement shall be satisfiad by the tendering of periodic dues and fees uniformiy
required to the extent allowed by law., Further, thare is nothing in this Agreement
that would prevent non-union émplayees from joeining the Unlon(s).

12.5 Authoriyed répresentatives of the Unlon(s) shall have access to the site at ail tmes.
Such represemt!ves shall comphv witht reasonable vis!tor safety and security rules
established for the Profect,

ARTICLE 13

13.  The Union(s) shall he the primary sourte of all craft Iabor employed on the Project.
However, in the event that an Qakland Certifled Local Business Contractor has its own core
workforce, or 3 non-kocal Contractor/Employer has Oakland Residents on its own core
workforce, (collectively *Core Employees”) the following provisions shall apply, consistent
with the MLA hiring hall provisions:

A. Contractor/Employers with Oakland Regident emplovees may request by name, and the
Unlon(s) shall honor, referral of persons who have applied to the local union for Project

work and who demonstrata the following quallficstions:

13.1.1 possess any Heense and/or certifications required by state or federal law for
the Project wotk to be performed;

13.1.2 have worked a total of at least ona thousand five hundred (1500) hours in the
construction craft during the prior three (3) years;

13.1.4 were on the Contractors” active payroll for at least sixty {60} out of one
hundred forty (140) days the Contractor was actively performing work prior
to the contract award;

OUSD PLA, page 16

Exhibit H to Facilities Lease Page H 17
Marcus Foster Education Leadership Complex




13.1.5 have the ability to perform safely the basic functions of the applcable trade;
and

13.1,6 be an Oakland Resldent at least six months prior to the aweard of the contract
for which they are being dispatchad.

B. Oakland Ceriified Small Local Contracters may request by name, and the Unlon{s) shall
honar, referral of persons who have spplied to the focal unlon for Praject work and who
demonstrate the following qualifications:

13.1.6 pussess any license andfor certifications required by state or federal law for
the Project work to be perfortned;

13.1.7 have worked a totai ot at feast five hundred (500) hours In the construction
craft during the prior three (3) years:

13.1.8 were on the Contractors’ active payroll for at least forty-five (45) out of the
one Kundred forty (140) calendar days prior to the contract award.; and

13.1.9 have the abllity to perform safely the basic functions of the spplicable trade.

13.2 A Saole Operator, as defined in this Agreement under section 1.10, self-performing
work on & ¢overed Project shalt not be required to request dispatch from the unlon
hall with jurisdiction over the Sole Operator’s work, However, if the Sole Operator
hires any additional employees subsequent to starting work on a covered Project, the
Sole Operator wlll be treated as the core employee and any subsequent employee(s)
will be dispatched from the hiring hall, Before hiring an employee(s) on the Project,
the Sole Operator must request permission from the JAC through the Coordinator
and provide evidence of compliance with CILSB and Workers Compensation
requirements. For purposes of this Agreement, Trucking Sole Operators will be
treated as the core employee, but must nevertheless be dispatched from the hiring
hall, will be exempt from trust fund obligations but must pay representational fees,
All Sole Dperators, Including truckers, must sign this Agreement’s Latter of Assent
prior to starting wark on a covarad Project

13.3 The Union will first refer to such Local or Non-local Contractor/Employer(s)one
amployee from the hiring hall out-of-work list for each affected craft and will then
refer one of the Core Employees who meet the listed qualifications, This referral
process shall be repeated untll such Contractor/Employer’s crew requirements are
met or until such Contractor has hired five (5) Core workers, whichever occurs
first. Thereafter, all additional employees in the affected trade or craft shall be
hired exclusively from the hirng hall out-of-work list(s). Employees shail be lald
off In the same one-for-one manner in the inverse grder of their hiring. For the
duration of the Contractors’ work the ratlo shall be malntained and when the
Contractors’ workforce s reduced, Employees shall ba lald off In the same ratio of
core employees to hiring hall refarrals as was applied in the initlal hiring.
Contractors signatory to & Local, Reglonal, and/or National coltective bargaining
agreement(s) with Signatory Unlon(s} hereto shall be bound to use the hiring hall
provisions contained in the relevant MLA of the affected Unlon(s), and nothing In
the referral provisions of this Agreement shall be construed to supersede the local
hirlng hall provisions of the MLAS as they relate to such Contractors.
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13.4  All Contractors shall be bound by and utilize the registration fadlities snd referral
systems established or authorfzed by the Signatory Unfon(s) so tong as such
procedures are in compliance with applicable fedetal, state or locatl law. The
Contractor shall have the right to detérmine the ¢ompetency of all emplayees and
may reject any referral for any reason, provided that the Contractor complies with
Article 22, Non-Discrimination, aid In accordance with the applicable MLA,

13.5 In acoordance with the Master Labor Agreement and i the event that referral
facilities maintained by the Union(s) are unable, despite goed faith efforts, to filf the
request of a Contractor for employees within a forty-eight (48) hour perod after
such request Is made by the Contractor, Saturdays, Sundays and Holidays excluded,
the Contractor shall be free to obtaln work persons from any source ("Alternative
Employees”). Upon hiring Alternative Employees, the Contractor shall immediately
notify the appropriate Union(s) of the name ahd address of tha Altermnative
Emplayees hired, which Alternative Employees shall be bourid by the provisions of
thig Article and the Union(s)’ hirlng hall rules,

craft persons to Tulfill the requirermenty of e Contractors, The parties o this
Agreement support the development of lncreesed numbars of skilled construction
workers from the Residents of Oakland / Disfrict to meet the needs of the Project
and the requirements of the Industry generally. Agcordingly, contingent upon
request by the Contractor, the Unlons agree to encourage the referral and utilization
of Residants as journayman and apprestices on the Project and the entrance of
Residents into apprenticeships and training programs, as long as such Residents
possess the requisite skills and qualifications.

ARTICLE 14

14,1 The Partles agree to achieve the inclusion of OUSD graduates and Oakiand Residants
in the employment and apprenticeship opportunities created by the Covered Waork,
which will be known as the Local Hiring Program (LHP). With day-to-day support
from the District, the Joint Administrative Committee (JAC) formed pursuant to the
provisions of Article 8 shall monitor the progress of the LHP and will serve as the
central forum for representatives of all affected parties to exchange information and
ideas and to advise the District staff and consultants concerning the implementation
and enforcement of the LHP.

14.2 The parties agres to a goal that for sach construction contract, Residents of the
District will perform up to 50 percent {50%) of all hours worked on alt covered
projects, on & ceaft-by-craft basis, If such workers are avallable, capable and willing
to work on the projects, together with the apprentice goals estabitshed in Articie 15,
below.

14.3 The Contractors shall make good falth efforts to reach these goals, as described In
_Artide 14.4 below and ta reach these gaals in_accordance with the_hidng _hall
procedures listed (n the MLAs and the procedures identified 10 Article 15,4, The
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District and the Unions shall make good falth efforts to assist the Contractor In
reaching this goal.  In cases of alleged noncompliance, the issue may be Initially
referred to the JAC for resolutlon. If the JAC can make no resolution, the issue may
then be refarred to the grievance procedura described In Artide 13 for a final and
binding determination. For purposes of resolution of any dispute arising under this
Sectlon or Article, the District shall be considered a party-in-Interest with tull rght of
participation In the arbitration proceeding.

14.4 In accordance to the MLA dispatch procedures, the Contractors must take, and
require their subcontractors to take, the following good faith steps to demonstrate
that they have made every effort to reach the Locat Hiting Goals:

14.4,1 The Contractocs shell attend the scheduled pre-job meetings identified in
Articla 7. At this meeting, the Contractor must submit written workforce
projections and projected man-hours on a craft-by-craft basis, conststent with
the Contractor’s bid proposal, In the event the pre-job meeting Is walved,

the Contractor must submit written workforce profections to the Coordlnator
within five (5) days.

14.4.2 Within one week of the lssuance of the Notice to Proceed, the Contractors
shall meet with the District to review and approve the Contractor's
compliance plan for reaching the Local Hiring and apprentice Goals, using the
required compliance gian form provided by the District.

14.4.3 The Contractors shall submit coples of hiring hali dispatch requests and
responses to the Coordinator within ten (10) days of Coordinator's request at
any polint during the execution of the Project.

14.4.4 The Contractors shall immediataly contact the District if a union hiring hatl
dispatcher, upon request of the Contractor, I8 unable to dispatch local
Residants.

14.4.5 Tha Contractors shall use the “Name Call,” “Rehire” or other avallable hiring
hafl procedures to reach goals and shaff provide documentation of such
requests to the Coordinator upon request per subsection.

14.4.6 The Contractors shall use community based organizations from the list
approved by the District and the Coundl as & resource for local labor
resources, If a union cannot provide local Residents as requested,

14.4.7 The Contractors shall sponsor Kkal Residents as defined herein for
apprenticeship, when possible.

14.4.8 The Contractors shall-maintain’ records for sach Resident of Oakland/District
who was refarred but not hired aiong with an explanation why the worker was
not hired. Upon request, such records shall be made available for review by
the District, Coordinator, and JAC for the duration of the Covered Projects.

14.4.9 The Contractors shall document participation in any local employment training

programs and submit doammentation of such o the Coordinator within ten
(10) days If requested by Coordinator,
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14.4.10 In the event that Local Unions are unable to fill any request for local
employees within forty-elght (48) hours after such request is made by the
Contractor (Saturdays, Sundays, and hoiidays excepted), the Contractor may
employ local residents from any other available source, Including. District
apprentice  program graduates and community-based pre-apprentice
organizations located within the District. However they must be dispatched
through the union halls through the dispatch procedures outlined in the MLAs.

14.5 To the extent possible, the parties agree to Iimplement the Local Hirlng Progrem
while complying with the District’s Local Business programs for the covered project.
To the extent that the District determines, in its sole discretion, that there ks a
conflict between the Local Hiring Program established In this Agreement and the
District’s Local Business Program, the conflict shall be resoived in favor of the Local
Hiring Program on the construction work covered by this Agreement.

14.6  For the purposes of reaching the goal established In this Article, a Contractor may
qualify for full credit toward the goal by employing OUSD Graduates and Oakland
Resldents for other work the Contractor is performing in any of the nine Bay Area
counties of: Alameda, Contra Costs, San Francisco, San Mateo, Santa Clara, Marin,
Solano, Naps. and Sonoma.. Credit will only be given for work performed during the
fife of the Covered Project. In order to receive such credit, the Contractor must
submit certified payrolls as documentation to the Coordinator, No credit for off-site
work wiit be aflowed untii the Contractor has received approval from the District.

ARTICLE 15
APERENTICES

15.1. The District and Unions recognize the need to malntala continuing support of
programs designed .to develop ‘adequate numbers of competent workers in the
constructlon Industry. The. District and the Unions agree to provide financial and
other assistance to enhance and sustain.such programs through appropriate sources,
The Contractor(s) will employ apprentices in the respective crafts, which are
performing work on the Covered Project, and within the jurisdiction of the craft in

which thosa apprentices are working.

15.2, Subject to any restrictions contaloed In law, the Parties agree to a goal that
apyrentices will perform up to. twenty percent (20%) of the total craft work hours
The Unions agrees to cooperate with the Contractor in furnishiing apprentices as
requested and in ackordance to the dispatch procedures of the MLAs,

15.3. The parties agree to a goal that only Oakland residents, especlally District graduates
shall be utilized as apprentices. The Contractor shall make good faith efforts to reach
this goal through the utilization of MLA hiring hall and apprentice procedures and,
when apprentices are not available; Contractors shall work with community-based
organizations such as, but not limited to, the Cypress Mandela Training Center and
the West Oakland Jobs Resource Center to ldentify potential apprentices.
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a. For the purposes of meeting the goals established In Section 15.2 and 15.3, 2
Contractor may qualify for up to one-half (1/2) of the goal by employing
Oakland resident apprentices, especially District graduates on non-Covered
work the Contractor Is performing at the sama time It Is working on Covered
Project. In arder to receive such credit, the Controctor must submit request
for off-site credit slong with stipportive documantation such as but not limited
to certified payroll reports to the Coordinator. No credit for other work will be
allowed until the Contractor has recelved written approval from the
Coordinator.

b. For the purposes of meeting the goai established In Section 15.2, District
apprentices hired to perform Covered Project who have graduated and
become journeypersons may continue to be counted towards the goal for the
duration of the Covered Project or until such time as they are lald-off In the
normal course of worker reductions at the end of the contractor’s scope of
work, whichever Is sooner. In order to recelve such credit, the Contractor
must submit request for graduated apprentice credit aldng with supportive
documentation such as but not fimited to certified payroll reports to the
Coordinator.

15.4. For each Covered Project, a Contractor andfor its subcontractors must hire at least
one (1) Qualifying Apprentice (as described In: 15.62) for the first one mitfion dollars
($1 milllon) of construction bid value.. For each additional Ave mitton dollars ($5
milllon) of construction bid value (beyond the first §1 miillon), & Contractor and/or
its subcontractors must hire at least one (1) ¢ additional Qualifying’ Apprentlca.

5. A Contractor shall make 8 good faith effort to maximize the Covered Project
hours for the Qualifying Apprentices and shall report those hours to the JAC
through the Coordinator, which will evaluate those good faith efforts, A
Contractor cannot hire more than one (1) Qualifying Apprentices exclusively
for 8 single trade to satisfy the hiring goals in this section unless approved by
the JAC:

b, A Contractor shall make all requests for apprentices In writing. The Contractor
shall report the number of Quallfying Apprentfces, date of hire and hours
worked to the Coordinator as well as any Information about the Contractor's
hiring efforts. The Coordinator will avaiuate such Information to determine
whether the Contractor has acted In qooé faith to comply with this section,

3 rnaomdammmedmwwpmofuumms&gmry
Unlon will be responsible for dispatching/referring District residents as
QuanykngppmnﬁnestoaCosmdormaMbasistfﬂwyamamab!e
capable and willing to work on Covered Profect. If apprentice(s) are not
availnble, a Contractor shail be free to obtain Qualifying Apprentices from the
District.

d. Tha Coordinator will track all Contractor requests for District Qualifying
Apprentices and the Unlon responses to such requests. Copies of the written
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réquests shall be provided to the Coordinator within ten (10) days of request
by the Coordinator.

15.5. The partles to this agreement shall exercise, to the extent of their authority, their
best efforts to recruit District graduates as apprenticeship program applicants, In
coordination with the District, the Unions will conduct outreach activities t¢ recruit
and refer quallfied District graduates to appranticeship programs. In addition, The
Unlons agree, for the life of this Agreement, to the anniusl enrollment of no lass than
twenty-flve (25) District graduates, at least ten {10) of whom will enter the Ust
Trades. The responsibitity of the District, working with the Unions and applicable
tommunity based organizations, ls to maintain, provide and track a lst of such
graduatgs. These -District -graduates -will - become pért of a pool of Qualifying
Apprentices for the Contractor/Employers to draw from for hiring on Covered Project.
The requirements of this Section are in addition to any other goals and requirements
discussed (n this Article.

15.6. For purposes of monitoring and comphiance with respect to tha entrolment
requirements of Section 15.5, the District and the Unlons agree to the following
PrOcCess:

2. The DisUict shall maintale and make avaligbie ¥ thé Unions a databasa of
QUSD students enrolled In District sponsored construction related academiss
and District graduates of those academies. The District graduates must have
graduated from MC3 approved pre-apprenticeshlp programs. Thosa would
Inciude, but may not be limited to, Cypress Mandela and Rising Sun,. Thase
District students/graduates shall ba referred to as *Qualifying Apprentices” for
the purposes of assuring thare Is an adequate pool of Gualifying Apprenticas
for the Contractor/Empioyers to draw from on each Covered Broject,

b. On an annual basis, In January, the Councli shall submit a Plan for
Implementation (Plan) for approval by the JAC, The Plan will ndude
projections/schadules for naw apprentice intakes, It may also include the
Unlon’s commitment to job falrs, financial or human suppott In tutoring of
District resldents for math exam preparation, opportunities for District
residents to enrol In unlon pre-apprenticeshlp programs, support of and
participation in District high school construction academles, atc.

¢. The Councit will submit 2 bi-annual report to JAC on the status of recrultment,
placement and retention of District apprentices, Including details of outreach
in the District, The reports should be made In parson and with »
representative of the applicable JATC present for participation in questions
and discyssion,

d. 1f the Coundil s found to be In apparent non-compliance with Article 15.5, the

District may request that the Council to present to the JAC as to why the
gosls are not belng met..
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2. If the Union falis to meet the goals of the revised Plan, the Coordinator may
recommend to the JAC that the Union be referred to the grievance procedure
outlined in Asticle 11.

f. At any time before referral arbitration, the Unlon will have the opportunity to
make a satisfactory settlement agreement with the District,

15.7. Sanctlons may be imposed for fallure to meet, or demonstrate "good falth” effort to
meet, any of the goals In this Article. In cases of alleged noncompliance, the issue
may be referred to the JAC for resolution. If a majority of the JAC can make no
resolution, the issue may then be referred o the grievance procaedure of Article 11
(Grievance Procedure} for submission to an arbitrator for a final and binding
determination. For purposes of rasolution of any dispute arising under this: Section,
the District and the Coordinator shall be considerad a party-in-interest wlth full right
of participation in the arbitration proceeding,

ARTICLE 16
1P PROGH

16.1 Ristrict and Unlons are fully committed to workforce development, promating focal
hiring and growing a plpeline of future employees who are Oakland residents to wark on
District capital prajects funded with Qakland voter approved bonds. In arder to achieve
these goals the Partles hereby establishes thé Construction and Bullding Trades Pre-
Apprenticeship Program.

The Construction and Building Trade$ Pre-Apprenticeship Program is:

a. A pathway similar to the Dakland College & Cateer Readiness For All Fund, eks
Measure N, in that it will create career based learning and reaf-world work
experiences for Qakland students;

1, Will offer intenslve, individualized support to create corvlitlons for all students to

succeed; and
2. Will ensure that students who are Interested in construction and buliding trades have
the skills and knowledge necessary for Union apprenticeship programs.

The speactfic goals of the Construction and Buliding Trades Pre-Appranticeship Program ara:
fo Inicrease high schoof graduation rates, decreasa the high school dropout rate, increase
high school students’ readiness to succeed In coliege and career and to create a local
workforce to work on District capital projects.

16.2 In order tp Implement the Construction and Building Trades Pre-
Appranticeship Program, the District shalls
16,2.1 Establish and fund & Summer Pre-apprenticeship Internship Program and a 3-

year School Year Pre-Apprenticeship Program. The goal is to create summer pre-
apprenticeships for at least thirty students at workforce development in the Bullding Trades.
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The District will actively seek to develop at teast ane such program that focuses on gander
equlty in the building trades. The District anticipates that there may be more than one
program or pathway that will meet the needs of Qakland students, Annually, for tha 2017-
18, 2018-19 and 2019-20, the Superintendent shall allocate $60,000 from Measure 1 for tha
Summer Pre-apprenticeship Internship program.

16.2.2 The District shall, with the support of the Alameda County Building Trades
Counctl, co-sponsor bwo Building & Construction Trades Career Fairg during each school year
that provide exposure to Oakland students and familles. The purpose of the career fair Is to
Inform students and their familles about career opportunities in the buliding brades and to
inform student pathway selection and summer pre-apprenticeship progranms in the bullding
trades, The first career fair shall occur In the Fall of 2016 with the Intent of exposing middle
school and high school students to the trades.

16.2.3 Establish a Workforce Development Fund. The Dlst:‘lct will require that all
contractors working under the Project Labor Agreement ("PLA”) contribite $.20 per work-
hour performed under the PLA to a Workforce and Apprenticeship Development Fund
Administered by the District with the advice of the Joint Administration Commitiee of the
PLA, The District shall establish an account for receipt and distribution of the funds. The
Fund shall be audited annually as a part of the annual bond audit, 209 of the Fund may be
used by the District for the costs of Implementation and management of the Construction
and Bullding Trades Pre-Apprenticeship Programs. Na less tian 80% of the Fund shall be
use;! fo fund dicect work based learming programs and apprenticeships for Oakiand
students.

16,2.4, In coliaboration with the Councll, establish an Industry Partnership Counell
specifically focused on the Building and Construction Trades to support the successful
implemantation of this program Including but not limited to:
« Establishing clear commitments for developing student pre-appranticeships.
» Setting dear targets and goals for work based learning experiences, apprenticeships,
and student outcomes.
= ldentification of key industry standards necessary to achieve mastery in key Industry
standards
s Providing feedback on developed curriculum
= Providing feedback on the developed ctirriculum to support imglementation including
practical cases relevant for occupational expertise.
» Reflect yenrily on the overall goals and targets that we set the previous year and
track long term trends for student antry into the workforce.

ARYICLE 17

17.1  AH Contmcrwsmployer(s} agrea to pay contributions to the estabilshed vacation,
penslon and other form of deferred compensation plan, sppeenticeship, health
benefit funds, and all other contributions established by the applicable MLA for gach
hour worked on the Project in the amounts designated in the MLAS of the appropriate
tUnion(s) and pald in accordance with the MLA. The Contractor/Employer(s) shalf not
be required to pay contributions to any other trust funds or other contributions that
are not contained in the publishad prevaliing wage determination to satisfy their
obligation under this Article, except that those Contractor/Employer(s) who are
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signatory to the MLAs with the respective trades shall continue to pay all trust fund
or other contributions as outlined in such MLA's,

Wages, Hours, Terms and Conditions of Employment: The wages, hours and other
terms and conditions of employment on the Project shall be governed by the MLAs of
the respective Union{s}, coples of which shall be made available upan request to the
District to the extent such MLA Is not inconsistent with this Agreement.

17.2 Holidays: Holldays shall be astablished as set forth in the applicable MLA.
ARTICLE 18

18.1 The emiployees covered by the terms of this Agreement shall at all times, while in the
amploy of tha Contractor/Employer(s), be bound by the reasonable safety rules and
regulations as established by the District and Contractoi/Employer(s) and in
accordance with OSHA/Cal-O5HA, These rules and regulations will be published and
posted at conspicuous places thraughout the Projedt,

18.2 In accordance with the requirements of OSHA/Cal-OSHA, It shall ba the exclusiva
responsibllity of each Contractor/Employer(s) un the Project to assure safe working
conditions for its employess and compliance by them with any safety rules contalned
herein or established by the Contractor/Employer(s),

18.3 A convenlent supply of cold and patabie drinking water shali be provided by the
Contractor/Employer(s).

184 The Contractor/Employer(s) and Unlon(s} agree that the work site shall be a drug
free workplace. Parties agree to recognize and tse the Substance Abuse Prevention
Program contalned in each applicable Union{s)" MLA,

ARTICLE 19

19.1 The partles recognize a desire to facllitate the entry into the Bullding and
Construction Trade Union{s) of Veterans who are interested In caraers In the boikiing
and construction industry. The parties agree to utilize the services of the Center for
Military Recrultrment, Assessment and Veteran's Employment (bereinafter *Center”)
and the Center's “Helmets to Hardhats® program to sarve as a resource for
prefiminary orientation, assessment of construction aptitude, referral to
apprenticeship programs or hirlng halls, counseling and mentoring, support network,
ermployment opportunities and other needs as identified by the partias.

19.2 The Union{s) and Contractor/Employer(s) agree to coordinate with the Center to
participate In an integrated database of Veterans interested in working on thls

Project and of apprenticeship and employment opportunities for this Project. To the
extent permitted by law, the Union(s) will give credit to such Vieterans for bona fide,

prowvabie past experience.
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ARTICLE 20

20.1 Counterparts. This Agreement may be executed In counterparts, such that origina)
signatures may appear on séparote pages, and when bour together ali necessary
signatures shall canstitute an ofiginal. Signature pages transmitted separately to
other parties to this Agreement shail be deemed equivelent to original signatures.

20.2  Warranty of Authority, Each of the persons signlrig thils Agreement represents and
warrants that such person has been duly authorized to sign this Agreemient on behalf
of the patty lndicated, and each of the partles by slgning this Agresment warrapts
and represents that such party Is legally authorized and entitled to enter into this
Agreement.

20.2  Non-Discrimination. The Contractor/Employer(s) and Unfon(s) agree to comply with
all anti-discrimination provisions of federal, state and local law, to protect employees
and applicants for employment on the Project.

" ARTICLE 2%

GENERAL SAVINGS CLAUSE

21,1 leis net the intention of the partias to viclate any lawg govermning tha subject matter
of this Agreement, If any Article or provision of this Agreement shall be declared
Invalld, inoperative, or unenforceable by any cormnpetent authority of the executive,
leglsiative, judicial or administrativa branch of the federal, state or Jocal governiment,
the parties shall suspend the operation of each such Article or provision durthg the
pertod of Invalidity. Such suspension shall not affect the cperation of any other
provision covered In this Agreement to which the law or regulation is not applicable.
Further, the Disttict and Council agree that If and when any or all provisions of this
Agreement are fipally held or determined to be Mlegal or void by a Court of
competent jurisdiction, the partles will promiptly enter lnto negotiations concarning
the substance affected by such declsion for the purpose of achieving conformity with
the requirements of an applicable lsw and the fntent of the parties hereto,

ARTICLE 22

This Agreement shall become effective on the day the District ratffles this Agreement and
shall continue in full force and effect for a perlod of five years, The parties may mutually
agree In writing to amend, extand or terminate this Agreemarit at arty time.

ACCEPTED AND AGREED on the date indicated beloyy:
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OAKLANE UNIFIED SCHOOL DISTRICT

F . I . M
= =% ™~
Jamas HMarris, President, Board of Education Date
ﬂ—w G2
Antwan Wilson, Superintendent Date

BUILDING AND CONSTRUCTION TRADES COUNCIL
OF ALAMEDA COUNTY; AFL-CIO

ary-Treasurer

Gy |
C . /, > A, ’{ ‘fi’/aéj//é

] gline P, Mnor Legal Advisor

Asbestos Workers, Local 16 By:
Botlermakers, Local 549 By: .

Bricklayers & Allied Craftsmen, Local 3 By:

Cement Masons, Local 300 BY: e
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Electrical Workars, Local 595 By: I

Elevator Constructors, Local 8 By:
Iron Workers, Local 378 ' By:
Laborars, Local 87 By: o
Operating Englneers, Lucal 3 By:
Plasterers, Local 66 By:
Roofers, Local 81 By:
Sheet Matal Workers, Local 104 By:
Sign Display, Local 510 By:
Sprinkler Fitters, Local 483 8y:
Teamsters, Local 853 By
OUSD PLA, page 28
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United Assoclation of Journayrnen and By:
Apprentices Fltting Industry, Underground
Utility & Landscape, Local 355

United Assoclation of Steamfitters, ay:
Plpefiters, Plumbers, & Gas Fitters,

Local 342

Northern Callfornia Carpanters By:

Raglonat Councit (on behalf of Carpentess,
Local 713, Carpenters, Local 2236, Lathars,
L.ocal 681, Milwrights, Locs! 102,

Plie Drivers, Locat 34)

District Councll No. 16 Ngrtharmn By
California Internstional Union of

Painters & Allled Trades (on bahalf of

Auto & Marine Painters, Lacal 1176,

Carpet & Unoleum lLayers, Local 12,

Glazliers, Architectural Metal

& Glassworkers, Local 169,

Painters & Tapers, Local 3}
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APDENDUM A
AGREEMENT TO BE BOUND

The undersigned party confirnis that it agrees and assents to cornply with and to be bound
by the Project, [NAME OF PROJECT LABOR AGREEMENT] as such Agreement may, from time
to time, be amended by the parties or interpreted pursuyant to its terms,

By executing this Agreemerit To Be Bound, the undersigned party subscribes to, adopts and
agrees to be bound by the written terms of the legally sstablished trust agreements, as set
forth in Artide 17.1, specifying the detailed basls upon which contributions are to be made
into, and benefits made out of, such Trust Fund(s) and ratifies and accepts the trustees
appolnted by the parties to such Trust Fund(s). The undetsigned party agrees to execute a
separate Subscription Agreement({s} when such Trust Fund{s) requires such document(s),

Such assent and obligation to comply with and to be bound by this Agreement shall extend
to all work covered by sald Agraement undertaken by the undersigned party for the [NAME
OF PROJECT]. The undersigned party shall require ail of its subcontractors, of whatever ter,
to become shmllarly -bound for aif-thelr work within the scope of this Agresment by signing
an identical Agreement Te Ba Baund.

This letter shali constituta a subscription agreement, to the extent of the terms of the fetter,

Dated: Project:

Signature of Authorlzed Offloer Autherized Officer & m;

Name of Contractor/Emplover(s) Contractar/Employer(s) Address

CSLE # Area Code Phone o
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E-mall and/or Fax Motor Carrler (CA) Permit Number
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EXHIBIT I

LOCAL, SMALL LOCAL AND SMALL LOCAL RESIDENT BUSINESS ENTERPRISE
PROGRAM

Attached is the District’s Board Policy and Administrative Regulations on its Local,
Small Local and Small Local Resident Business Enterprise Program applicable to
this Project, to which Developer agrees to be bound.

[See Next Page]
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OCAKLAND UNIFIED SCHOOL DISTRICT

Board Policy
BP 7115

Capital Program / Construction Related Local, Sinall Local and Small Local Resident Business
Enterprise Program ( 2014 L/SE/SLRBE}

Background

In order o provide economic opportunity for ifs residenfs and businesses and stimmlate economic
development, the Oakland Uniffed School Distriet (“Distriet™) implemented in December of 2008 a
program that has directly impacted how public fimnds are spent. The 2008 program. commonly referred
to as the Local Somll Local and Small ELocal Resident Business Enterprise Program (2008
S/SL/SLRBE) has proven fo be a great suceess, stimmlating economic development through the support
and empowerment of the local community, especially groups that have historically been placed at a
disadvantage. The District’s primary goal under the 2008 L/SL/SIRBE was to partner with the local
community and demonstrate its leadership by harnessing local resources m order fo achfeve maximunm
{ocal benefits.

The 2008 1/SI/SLRBE established a twenty percent {20%) mandatory focal participation requirement
on all District contracts and professional service agreements. The ensuing years have demonsirated
that the Program was an overwhelming success, most particularty on District construction projects and
construction related professional services agreement, demonsirating that there is more than sufficient
capacity among Oakland comsteuction industry businesses to increase the mandatory parficipation
thresholds for construction refated solicifations.

District Policy Effective February i, 2014

Therefore, the District amends the 2008 L/SL/SLRBE (2014 L/SL/SLRBE) to require fifty percent
{50%) mandatory local participation on all District capital program / construction related contracts and
professional service agreemients.

There is a fifty (50) % muninmm participation requirement for alt formally bid public works
construction contracts over $45,000 and formally solicited construction related contracts professionat
services confracts, including, but not limited to, archifects, construction muanagers, inspectors, testing
labs and geotechnical engineers, over $84,1002. Al informal construction contracts below $45.000
and atl informal construction felated professional services contracts below $84,100.00 will inciude
outreach to certified local firms such that a mintmum of three locat certified finms are tacluded in the
solicitation

"The Disirict nses the alternative bidding procedures of the California Uniform Pablic Constructior Cost Accounting Act,
Pub. Coniract Cade, § 22000, et seq., the “CUPCCAA™.
? Qubject to annual increzses pursuant fo Pablic Contract Code 20111(3).
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Emergency Confracts

L/S1/SLRBE businesses will be given first priority in the performance of emergency work as defined
in Public Contract Code section(s) 22000-22045 which fonmulates and establishes procedures for
bidding. contracting and purchasing goods and services under the Califoenia Uniform Construction

Cost Accounting Act.

Compliance Monitoring and Penaliies

To ensure compiiance with the program, the confractor or consultant shall provide records upon
request and permit the District to review all pertinent records and documentis of the confractor and
subcontractors -The contractor or consultant -shall provide a copy ef all subconiracior agreements;
purchase arders and/or other verification of the total amonnt to be paid to each subcontractor, supplier,
etc., poor to commencenyent of work.

Prevailing Wages

State prevailing wage rates apply to all public works contracts as set fosth m Labor Code Sections
1720, 72(12, 1‘1203, 17204 and 1771, Workers emplo*yeﬂmconsmlcnog alieration of demolifion
projects in Ca iz that use poblic fands are paid the prevaiting wage.

Local Subwontractine Ontreach
To ensure full disclosure of contracting and subconfracting opportunitiex available through the

Oakland Unified School District, each of the District’s awarding depaciments nmist post confracting
opportunities on the District’s website.

’IheDzskmtmmmkbomnanmﬁlﬂEQtyoanﬂandOfﬁceomemactCunph;ance&
Employment Sefwices, which niatntains a lst of certified for profit and nof-for profit businesses and
orgamzations. The list is divided by trade orpmfmman&mdudes contact mfornmtion as and if the
certification type is either Local Business Enterprise {LBE) or a Small Local Business Enferprise
{(SLBE). In addifion, the District, throngh its Local Compliance Officer, maintains a list of Smafl
Local Business Enterprises (SEBE's) which are also owned by residents of City of Oakland (SLRBE).
Each agency conducting 2 construction relafed solicitation is required fo obfain respomses from
cerfified finms appropriate to the nature and scope of the particular solicitatton. Upon request, mailing
lists of cestified firms.

See Administrative Regulation 7115

1/29/14
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OAKLAND UNIFIED SCHOOL DISTRICT
Administrative Regulations

AR 7115

Capital Program / Construction Related Local, Small Local and Small Local Resident Business
Enterprise Program ( 2014 L/SL/SLRBE)

Background

In order to provide economic opportunity for its residents and businesses and stimulate economic
development, the QOakland Unified School Dastrict (“District”) implemented in December of 2008 a
program that has directly impacted how public funds are spent. The 2008 program, commonly referred
to as the Local, Small Local and Small Local Resident Business Enferprise Program (2008
S/SL/SLRBE) has proven to be a great success, stimulating economic development through the support
and empowerment of the local community, especially groups that have historically been placed at a
disadvantage. The District’s primary goal under the 2008 L/SL/SLRBE was to partner with the local
community and demonstrate its leadership by harnessing local resources in order to achieve maximum

local benefiis.

The 2008 1/SL/SLRBE established a twenty percent (20%) mandatory local participation requirement
on all District contracts and professional service agreements. However, following implementation of
the 2008 L/SI/SLRBE, the ensuing years have demonsirated that the Program was an overwhelming
success, most particularly on District construction projects and construction related professional
services agreement, demonstrating that there is more than sufficient capacity among Oakland
construction industry businesses to increase the mandatory participation thresholds for construction
related solicitations.

District Policy Effective February 1, 2014

Therefore, the District has resolved to amend the 2008 L/SL/SLRBE (2014 L/SL/SLRBE) to
require fifty percent (50%) mandatory local participation on all District capital program /
construction related contracts and professional service agreements. The Amended 2014
L/SL/SLRBE program still provides for preference points on construction related professional services
confracts and bid discounts on construction contracts, (up to 5 points or 5%) as the proposer’s level of
local, small local and small Jocal resident business participation increases.

There 1s a fifty (50) % minimum participation requirement for all formally bid public works
construction contracts over $45,000! and formally solicited construction related contracts professional
services contracts, including, but not limited to, architects, construction managers, inspectors, testing
labs and geotechnical engineers, over $84.100°. All informal construction contracts below $45.000
and all informal construction related professional services contracts below $84,100.00 will mclude
outreach to certified local firms such that a minimum of three local certified firms are included i the
solicitation. Specifics of the new policy are detailed under the “Program Guidelines” section below.

1 Please note: The District uses the alternative bidding procedures of the California Uniform Public Construction Cost
Accounting Act., Pub. Contract Code, § 22000, ei seq., the “CUPCCAA™.
1 Subject to annual increases pursuant to Public Contract Code 20111(a).
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Yerified Resulis of the 2008 1/SL/SLEBE Program

Since 2008, the quantifiable impacts of the Program inchide:

The Amended 2014 L/SL/SLRBE continues to provide economic opporfunity to local residents and

= Increases in the owmber of Oakland certified businesses participating in District
consteirction contracting projects alrd constiuction related professional services agreements;

= Increases In the circulation of local dollars within the Oakland copmnmmity and
revitalization of Qakland’s economic base through reinvestment of General Obligation
tond dollars; and

= Tincreases in the development and capacity enhancement of Gakland certified businesses.

businesses by supporting Jocal economic development while paving compefitive prices for
construction relafed goods and services.

Partl.

Definitions

Y]

2)

3

1)

5)

6)

Availability - The number of cestified 1/SE/SLRBE firms, by trade, ready and willing to conipete
for-work within the District’s geographical boundaries (interchangeable with that of the City of
Qakland).

Commercially useful function - The business is directly responsible for providing the materials,
equipment, supplies or services to the District as required by the sclicitation or request for quotes,
bids or proposals.

Contractor/Consultant/Vendor - The individnal, parinership, corporation, joint ventiee or other
legal entity entering info a comtractual agreement with the District.

Dealer - A fimn that owns, operates, or niaintains a store, warehouse or other establishinent in
which the materials of supplies reguired for the performance of the contract are bouglit, kept in
stock, and regularly sold to the public in the usuat course of business. To be a regular dealer, the
finn nmst engage in, as its principal business, and in ifs own name, the purchase and sale of the
produet in goestion. A regular dealer in such bulk ftems as steel, cement, gravel, stone aund
petroleum products need not keep such products in stock, if it owns or operates distribution
equipment. Brokers and packagers shalk not be regarded as manuvfacturers or regular dealess.

Distriet — Refers fo the District’s geographicat boundaries which are inferchangeable with that of
the City of Oakland. Depending wpon context, reference to District may also inchide the Oakland
Unifie¢ School District, its Board of Education, Supenintendant and other authorized
Tepreserdatives.

Emergency Work - A public works comfract awarded becaunse of mmminent danger (eg fires,

floods, earthquakes} or inxmediate threat to the health, safety and welfare of Gakland residents and
meeting the Bistrict™s legal requirements for waiving normzal bidding proeedures.
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7) Fixed office — A fixed office is dedicated office space, owned or leased by the Iocal business, in
an established, non-portable building where regular work pertinent to the coniract is conducted.
For small local business certifications, the fixed office shall be the primary business location of the
business. For smalf Jocal business and small Iocal resident business certifications, a residence may
qualify as a fixed office provided that all the following conditions are met: (a) the business
conducted in the residence complies with all applicable City of Qakland zoning regulations
relating fo Home Occupations; and (b) the residence is the primary business location of the
business and contribufes not less than 51% of the gross receipts of business. A fixed distnibution
poinf is @ non-portable warehouse or an oufside shipping yard owned or leased by the local
business, where shipping, receiving and the owner and employees regularly and exclusively
conduet distribution of goods and commodities on behalf of the bustaess.

8} Infermal professional services comtvacts — For purposes of establishing a threshold for
determining the application of the I/SI/SLRBE Program only, informal professionat service
contracts are valued at or under the cument year's threshold pursuant to Public Contract Code
Section 20111{a). (For 2014 the threshold is $84,100.00, subject tc annual adjustments) For
informal professional services contracts, 75% of the work shall be awarded to small Jocat firms or
small local resident firms.

9) Local Business Enterprise (LBE) — An Oakland business (a) with a substantial presence in the
District’s  geographic boundaries (b) fully operationat for 12 consecutive months and(c) a valid
business tax cerfificate.

10)Local Certified Trucker — A business, locally owned and operated within the District’s
geographic bomdaries, engaged fi transporting goods on trucks to or from a specified location and
holds a valid certificafion as a trucking confractor.

11) Local Manufacturer - A firm that operates or maintains a factory or establishment located within
the District’s peographic boundaries that produce on the premises the materals or supplies
puschased.

12) Public works contract - Any construction, alferation, demolition, or repair work done under
contract and paid for in whole or in part with public fimds.

13) Size Standard - Onpe factor used to determine a small business. The District follows the Size
Standard uwtilized by the City of Oakland’s cestification process.

14) Small construction contracts - For purposes of establishing a threshold for determining the
application of the L/SI/SLRBE Program only, small construction contracts are valued at $45,000
and under. For informally bid small construction contracts, 75% of the work shall be awarded to
small local or small focal resident firms. ;

15) Small Local Business Enterprise (SLBE} —A business that (a) meets the Size Standard set by the
City of Qakiand for small businesses; (b} is an independent business headquartered in the District’s
geogeaphical area; (c) has a substantial presence within the District’s geographic boundaries; (d) is
a full operation conducting business for at least 12 comsecutive months, and; (&) holds a valid
business tax certificate.
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16) Small Local Kesident Business Enrerprise (SLRBE) ~A business that (3) meets the Size
Standard set by the City of Oakland for small businesses; (b) is an independent business
headquartered in the District’s geopraphical area; (¢) is wholly owned and operated by persons
whose principal place of residence is located within the bovndaries of District’s geographical area;
{d) is a full 6pération conduciing business for at least 12 consecutive nonths, aud; (&) holds a valid
business fax certificate.

t7) Subcontractor/Sub-consulant - The individual, partaership, corporation ar other legal entily that
contracts to perfarm part of or all of the obligations of another’s contract.

18) Subsidiary/Affiliate - Part of a larger company with national offices Iocated in ofher cities outside
Oakiand, and controlled by a home office or headquarters outside Oakland.

10) Substantial Presence — A fixed and established place where work is camied on of a clerical,
adminisfrative, professional or production nature directly pertinent to the business bemg certified.
A temporary location or movable propetty of one that was established to oversee z project such as
a comstruction project office does not gualify. Businesses with offices both within and outside of -
the District that seek certification as a local business nmst demonstrate the existence of  bona fide
local office in accordance with the following critenia

a) Independemt Office Site: The focal office can and does function as an independent office site.
The local office is not merely a sham operation sef op by a non-local business for ihe purpose
of gaining I/SL/SI.RBE certification;

b} Fixtures and Faquipment: The local office contains all fixtures and/or equipment, including but
not. limited to, as appropsiate, computer(s) software, copy machine(s), fomifure, vehicle(s),
tools, appliances and/or machinery necessary to operate the business for which the certification
1s sought;

¢) Space: The focal office contains all space necessary to operate the busioess for which
certification is sought, including but not limited to, as appropriate, office space, warehouse
space, parking. vard area and/or shop area;

d) Dedicated Personnel: The local office must be the main office for assigned personnet who
conduct a full range of the business’ activities out of the locat office including but net limited
fo, as appropriate, professional, clerical and/or administrative staff assigned and dedicated o
the local office as necessary to operate the bustness for which certification is sought;

€) Daily Function: The local office functions on a daily basis, or a regular basis as otherwise
appropiiate, providing all services to operate the business for which cerfification is sought.

20) Tier - The level of the relationship between the prime contractor and subcontractors, or between
subcostractors.

21) Waiver - An intentional action by the Board of Education, excusing & coniractor or-a department
from adhering to andfor complying with a District policy.

Program Requirements

There is a 50% minimum participation requirernent for all construction contracts over $45,000 and att
construction related professional services contracts over $84,100. (Subject to anmal increases pugsuant
to Public Contract Code section 20111(a).) All construction contracts below $45000 and afl
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professional services coniracts befow $84,100.00 must include outreach to certified local firms such
that the respondent can demonsirate that 2 minfmum of three local certified firms were mncluded in
the solicitation.

The 50% local business participation requirement nwist be met with a maximum participation of 25%
for Local Business Fnterprises (LBE) and a minimuin participaticn of 25% for Small Local and Small
Local Resident Business Enterprises (SLBE / SLRBE). Any percentage combination of SL.BE’s and
SLRBE may be usad to calcutate the fill 50% requirement. In the case of construction projects where
trucking is warranted, 50% of the total trucking dollars mwust be allotted to certified (Oakland) Locat
Truckers.

Prior to the issuance of a formal invifation for bid, the District shall insure that there are at least three
certified businesses listed in the industry, trade or profession that constitutes 2 major category of work.
if at least three L/SI/SLRBESs are not cerfified, then the requirement may. subject to the discretion of
the Diistrict, be waived, or the 50% requirement niwy be re-set from 50 % alt the way to 0%, depending
on the particular circumstances at Hme of bid.

The District’s awarding authority shall request an avatlabilify analysis if there 1s reason to believe that
the availability of certified firms will ot satisfy the 50% requirement. The request must be niade
time for completion prior fo ifssuing an invitation for bids, request for proposals of any other
solicitation.

Contractors are required to submit a completed Subcontractor Listing on the forn provided by the
District with the bid solicifation. The Subcontractor Listing provides the District wifh a format list of
subcontractors, the trade or service area to be provided, bid amounts and certificafion sfafus on
businesses that will be used on the project.

The Subconfractor Listing will be used by the: District fo calculate the level of certified local business
participation Uniess a requirement is waived due fo limited availability, the determination of
responsive and responsible will include meeting the 50% minimum participation requirement.

For purposes of determining that the 50% L/SL/SLRBE business participation minimmun is met and 1s
valid, the District is currently utilizing the certification process, as amended in 2012 developed by the
City of Oakland pursuant to its Local and Smiall Local Profit and Not for Profit business Entemprise
Program

Fach prime o lead contracior is urged to obtain, from each certified subconfractor, a copy of either the
cerfification letter or cerfificate issned by the City of Oakland. The cerfificafion letter and certificate
include the certification number and date of expiration

Certifications mnst be current and valid prior fo the submitial due date 1n order for the local
participation to count toward meeting the 50% businesses partsreipation requirement. Certification
status is confirmed dunng the compliance evaluation process.

Bid discounts are awarded for every 10% of additional contract doltars attributable to cestified firms

over the 50% mininum threshold requirement for responsive bids. No more than five percent (5%) in
additional bic discounts or three (3) additional preference potnts may be eamed.
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Tier 1: Mandatory

50% Mandatory Requirement can be met with: 25% (or less] Local Business participation and 25%
{or more) Small Local or Small Local Resident Business participation.

LBE SLBE
Maximum Minimum
Participation Participation
25% 25%*
Totat 0% to 25% 25% to 50%
Tier 2: Optional

Participation over and above the 50% requirement earns additional bid discounts and points up to a
maximumn of a 5% bid discount and 5 preference points as Jong as the participation increases

between SLBE's and/Gr SLRBE's or additional participation is achieved entirely with S{RBE”s,

LBE 7| SIBE/SLRBE Total ~ | Bid Discount

Maximum | Minimum LBE/SL-SIRBE | /

Partidipation | 'Participation Participation " | Preference

25% 35% 60% AT

LBE . " | SIBE/SIRBE  ‘|Total =~ =~ | Bid Discount

 Maximu | Minimum LBE/SL-SLBE

Participation | Participation | Participation

25% 45% 70%

LBE | siBE Bid Discount
Maximum Minimum /
Participation | Participation Preference
25% 35% YRR A ek
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Maintaining Participation

incentives are earned based on the level of participation proposed prior to the award of a contract.
Once 3 project begins, it is important to achieve and maintain the participation for which incentives
were earned. Prime Contractors and consultants must maintain the L{SL/SIRBE percentages
indicated at the time of a contract award and throughout the term of the contract.

Should the prime contractor or consultant fail to maintain the L/SL/SLRBE participation listed at the
time the contract is awarded; the District may impese a penalty equal to the amount that should
have been awarded to the listed L/SL/SLRBE businesses, andfor may stop the work upon approval by
the full Board of Education. The Prime contractor shall be afforded the opportunity to request a due
process hearing before the assessment of penalties and/or any decision to stop the work.

If the District modifies the original scope of work, the contractor must make reasonable efforts to
maintain the time of bid L/SL/SLRBE participation for which incentives were earned. If change orders
affect only one discipline, staff may use their discretion to allow adjustments to L/SE/SERBE
percentages for the change order pottion of the work. Upon request, District staff will help firms to
determine methods of maintaining percentages.

Substitution of Listed Subcontractors (Construction Contracts)

Unless otherwise specified in the contract documents. and in accord with California law, Prime
confractors who have entered into a coniract agreement with the District cannot substitute a tisted
subcontractor, including awy listed I/SL/SLRBE used to meet participation requiremenis, without

pror approval of the District.

The District will grant substitation of a listed subcentractor on the following conditions:

1. A writfen statement from the listed sub confractor agreeing to the substitution,

2. When the listed sub contractor has been given a reasonable opporfunity to execute a coniract, yet
fails to, or Tefuses fo execute a written contract when such wriffen confract is based upon the
Distrief's conditions and scope of work,

. When a fisted sub contractor becomes insolvent,

When the listed sub contractor fails or refuses to safisfy contractual agreements,

. When the listed sub confractor fils fo meet contract insurance requitements, of

When the District or the duly anthotized officer determines that the work perfonned by the listed

sub contractor is substanfially wnsatisfactory, or not in accordance with the coniract agreement or

that the sub confractor is substantially delaying or disrupfing the progress of the work.

'Qm:kw

Prior to the approval of the prime consultant request for substitution, the District shall give nofice, in
writing, to thie listed sub contractor, of the Prime confractor's request for substitution and/or the reason
for such request. The sub coniractor who has been so notified shall have five (5) working days in
which fo submit fo the District written objections to the substifution Failure to file such written:

objection shall constitute the sub contractor’s consent to the substitution.
If written objections are filed, the District shall give written notice of a hearing date to the prime and

sub contractor within five (5) working days. At the bearing, the prime and sub contractor will present
their cases and the Hearing Officer will make a determination.
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Emergency Cantracts

L/SL/SLRBE businesses will be given first priority in the performance of emergency work as defined
in Public Contract Code section(s) 22000-22045 which formulates and establishes procedures for
bidding. contracting, and purchasing goods and services vnder the California Uniform Construction
Cost Accounting Act.

Coinpliance Monitoring and Penaliies

To ensure compliance with the programy the coniractar or consultant shall provide records upon
request (within ten calendar days) and permit the District to review alf pertinent records and documernts
of the comtractor and subcontracters. The contractor or consultant shall provide a copy of all
subcontractor agreements, purchase orders andfor other- verification of the total amount fo be paid to
each subcontractor, supplier, efc., prior to commencement of work. A penalty of one percent (1%) of
the confract amount or one thousand doltars ($1,000) per day (whichever is less} may be applied if
records of documents are not provided within the specified time. The PHstrict shalt deem such refusal a
material breach of contract, in which case the District may tenminate the confract and/or stop the work
until compliance is met. In addition, the confractor or subconfractors may be debaed from
participating in future District comfracts for a pefiod of six months to five years, and may lose
certification:

The subcontractor’s progress payment report aaust be submitted with each progress payment in order
for the progress payment fo be processed. Also, prime comtraciors and/or prime consultanis will
provide the District with executed copies of ifs subcontractor/sub consiiltant agreements to verify
dollar amounts stated for all 1/ SI/SLRBFs. Contractors nmst alse provide information with each
progress payment indicating payments made to I/SL/SLRBEs in order to receive subseguent progress
payments.

Prevailing Wages

State prevailing wage rates apply fo alt public works comfracts as set forth in Labor Code Sections
1720, 17202, 17203, 17204, and 1771, Workers employed on constroction, alteration or demolition
projects in California that use public funds are paid the prevailing wage, which is the basic hourly rate
the majority of workers in a particular crafi or classification eam The prevailing wage also Is based on
the locality and nearest labor market. The Califormiz Depariment of Industrial Relations, {Divisions of
Labor Staftistics and Research) anmually determines prevailing wages and may be reached at
www._dir ca_gow/DLSR/PWD).

The Prime confractor shall include in its contracts with its sub contracters, requirements that its sub
confracters’ employees and their subcontraciors’ employees shall be compensated in an amount no less
than the general prevailing wage rate of per diem wages pursuant to the Cafifornta Labor Code
Sections 1770, et seq.

The prevailing wage requirentent will be monitored and enforced by the District in accordance with
state law. In addition to any other rights provided by California law to recover compensation, a worker
that has been paid less than the prevailing wage rates shalt have a fight fo commence an action of
proceeding agatnst the employer of the worker for the difference between the prevailing wage rates and
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the amount paid fo such worker for each caleadar day or portion thereof for which the worker was paid
iess than the compensation required to be paid under the provisions of this agreement.

Local Subcontracting Oufreach

To ensure foll disclosure of contracting and subconfracting opportunities available through the
Oakiand Unified School District, each of the District’s awarding departments nist post contracting
opportunities on the District’s website, www.ousd.oeg

The District is in collaboration with the City of Oakland, Office of Contract Compliauce &
Employment Services, which maintains a list of certified for profit and not-for profit businesses and
organizations. The list is divided by trade or profession and includes contact information as and if the
certification type is either Local Business Enterprise (LBE) or a Small Local Busmess Enterprise
(SLBE). In addition, the District, through its Local Compliance Officer, maintains a list of Small
Local Business Enterprises (SLBE's) which are also owned by residents of City of Oakland (SLRBE).
Fach agency conducting a construction telated solicitation is required to obfain responses from
certified firms appropriate to the nature and scope of the particular solicitation. Upon request, mailing
lists of cerfified finns.

Joint Venture Agreements

A business that is bidding or competing for District construction related contracis may associate with a
certified Small Local or Small Local Resident business to compete for contracts as a joint venture, and
thereby meet the mandatory participation requirements of the L/SL/SIRBE policy. (The association of
a Local Business Enterprise with a non-local business will not qualify as a joint venture under this
Program, however, an LBE that associates with 2 SLBE or SLRBE will receive an additional 2% - 2
point preference over a non-tocal / SLBE/SLRBE joint venture association) A joint venture should be
between two entities with the same discipline or lcepsing  as reguired by the awarding departmeat.
Approved Joint ventures will receive up to the maximum bid discount credit on consfruction aad
professional services contracts, as detailed in the Program Incentives Section of this Policy, above.

The parties st agree to enter into the relationship for at least the life of the project.

Basic Elements of the Joint Venture Agreement.

A Toint Venture must submif 2 Joint Venture Apreement two weeks prior to the bid due date.
Each agreement must include, but not limited to the following:

.. Detailed explanation of the fimancial contritntion of each partner;

List of the personnel and equipment used by each partner;

Detailed breakdown of the responsibilities of each pariner;

Explanstion of how the profits and losses will be distributed;

Description of the bonding capacity of each partner; and

Management or incentive fees available for any one of the pariners (if any).

D s

Commercially Usefill Functions Performed by Joint Veniure Parmers.

Each TV partner must perform a “commercially use fonction” as that term is defined berein. A
SELBE/SLEBE that relies on the resources and personnel of & non-SLBE/SLRBL firm will
not¢ be deemed to perform a ""commercially useful functien”.
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Joint Venture License Requirements: Fach joint ventwre partner mmst possess licenses
appropnate for the discipline for which a proposal is being submitted. If a joint venture is
bidding on a single trade project, at the time of bid submittal, each of the joint venture partners
nwist hold a Joint Venture License (or demonstrate that a Jomt Venture Licenise application is
pending with the Contractors State License Board) and possess the requisite speaalt} license
for that trade bid.

Dalineation of Joint Venture Work:
The SLBE/SLRBE partner must clearly define the portion of the work it will perform during
the project. This work must be of the similar type of work the SI/SLRBE partner performs in
the nommal course of its own business. The Joint Venture Agreement must specify the project
bid items to be performed by each individuat }omt venture partner Lunip sumn jomi venture
participation is not acceptable. - -

Responsibilities of tha SLBE/SLRBE Joint Veniure Parinars:

1. The SLBE/SLRBE partner must share in the ownershxp, control, management
responsibilities, risks, and profits of the joint venture in proportion with level of
participation in the project;

The SLBE/SLREE partner must perform work that is commensurate with its experience.
The SLBE/SLRBE pariner nmst use ifs own employess and equipment to perform its
portion of the project.

W b

Application of Bid Discounts for Joint Venture Agreements

To be eligible for a bid discount, at the time of bid submittal, each joint venturc partner paust
hold a Joint Venture License (in the case of comstruction contracts only, successfully
demonstrate that a Joint Venture License a.pphcatmn is pmdm,, with the Contractors State
License Board) and each nmst have the license that is appropriate for the project as required in
the contract document of the contract award authority.

Other Joint Venfipe Conditions

The District’s Facilities Direcior or designee must first approve the SIBE/SIRBE Jeint
Venfure Agreement before the joint venture is eligible for bid discounts. Any changes must
also receive the prior approval of the District’s Facilities Director or designee. In addition to
any other information required by conditions specified herein, each SLBE/SLRBE joint venture
must provide tpon request, canceled checks and any other financial records to the District.

Additional Considerations

Prime contractors shall not impose any unreasonable additional criteria on subcontractors that are not
required by the District.  Any demand on an I/SL/SLRBE subcontractor that would change the way
the subcontractor does business will be deemed unreasomable. The prime contracfor shall not
selectively impose eniteria upon local certified businesses that are not applied to other business in
stmilar contractual relationships with the prinie.

All bids submitted shall be made available to the public upon bid opening as required by the Public
Contract Code.
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END Part 1

Part H.
Certification

The following is the certification process utilized by the City of Oakland. It is printed in ifs enfirety,
adopted without modification and incorporated by reference into the Oakland Unified School District’s
Local Business Policy. The Board of Education reserves the right, as deemed appropriate, to develop
the District’s owrn, independent cerfification process, which shall supersede the City of Oakland’s
critenia. In addition, the Disirict shall adopt a proof of residency process (similar to that wsed for
enrolling students in Oakland Unified Schoof District schools) fo venfy that the cnteria for Small
Local Resident Business Foterprise certifications are met. (A list of documents that will be requred
by the District as proof of residency can be found at the end of this Part )

City of Oakland Certification Criteria
The City of Oakland now certifies bath for-profit and not-for-profits operations. Certification criteria
apply to both for profit and not-for-profit organizations.

1. An established operation located and doing business or operating within the geographical

boundaries of the City of Qakland.
2. Fully operational for at least twelve (12} consecutive monthis prior to applying for
certification.
Page 11 of 17
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3. A valid Cify of Qakland Business Tax certificate issved 10 less than fwelve (12) months
prior 10 applying for certification  All payments nmst be cumrent and the certificate must
reflect the address of the local business.

4. A fixed office that reflects a substantial presence in the gepgraphical boundaries of the City
of Oakland Post Office boxes, temporary locations, and movesble work sites will not
establish status as a local business. In the case of trucking firms, the truck inventory must
be located within the city limits. A fixed office is a dedicafed office space, owned or leased

. by the local business, in an established, non-portable building where regular work perfinent
to the contract is conducted. For SLBE certification, the fixed office shall be the primary
businiess location of the business. A residence may qualify as a fixed office provided the
following conditions are met: {a) the business conducted in the residence complies with
Oakland Zoning Regulations relating to Home Occupations; and (b) the residence is the
primary business location of the business and coniributes not less than 51% of the gross
receipts of business. A fixed distribution point is a non-portable warehouse or an outside
shippmg yard owned or leased by the local business, whese shipping. receiving and the
owner and employees regularly and exclusively conduct distribution of goods and
commodities on behalf of the business.

L

The owner or employees (petsos
work solely on behalf of the busmess at 1!5 ﬁXﬁd oﬁice or dxsmbution 'eomt) shall be
available during normal operating howss.

6. A LBE/SLBE must comply with all applicable Federal, State and local regulations,
including, but not limifed fo the City of Oakland Zoning Regulations.

7. All taxes, fees, permit fees, and fines shall be current.

8 Upon request by the City's certifying officer, a LBE/SIBE must possess and mike
avaitable for inspection the following decumentation citing the Qakland business street
address:

a2 Executed (i.e signed by all parties) copies of past/current coatracts;

b. Ozkland Business Tax Certificate and federal tax identification number;

¢ Executed lease or other written agreement for occupancy of the Oakland office;

d Business cards and Utility bills (inchiding but not limited {o telephone, gas, electric,
or water bills}

O A business requesting certificaion shall supply the City with all such additional
mformation, as the City may deem refevant to miake a determination on its eligibility for
certification. The City may wish to review additional documents that may include, but may
not be limited to:

Conmmercial advertising
Qn-site signage
Lettethead
Previous Lease Agreements
- Marketing-materials— e

e o

h.)
Hz
i
=3
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f.  Listing in the telephone book.

10. Small local businesses must present or make available copies of federal tax returns showing
gross revenues for the three most recent fiscal years in order for the Cify fo defermine
compliance with established business size standards.

Certification Fligibility Standards

Ownership and Control for Small Local Business Enterprise,

The following standards shall be used by the City fo defermine if a firm is owned and cantrolied by
one or more owners of businesses and eligible for certificaiion as a Small Locat Business Enterprise:

1. An eligible small focal business shafl be an independent business. The ownership and
control of the SIBE shall be reat, substantial and contirming and shall go beyond the pro
forma ownership of the fimu as reflected in ifs ownership documents. The small local
business owner shall enjoy the customary incidents of ownership and shall share in the risks
and profits copmmensurate with their owmership inferests, as demonstrated by an
examination of the substance rather than form of arrangements. Recognition of the
business as z separate entity for tax, corporate or local status purposes is not necessarily
sufficient for recognition as an SLBE In defermining whether a potential SLBE is an
independent business, the City shall consider all relevant factors, mchiding the date the
business started, the adequacy of its resonrees for the work of the contract, and the degree
to which financial, equipment leasing and other relationships with non local firms.

to

The owner(s) of the small local business must also possess the power to direct or cause the
direction of the management and policies of the firm Also, the owner shall make the day-
to-day, as well as major decisions on matters of management, policy and operations. The
firm shall not be subject to any fonnal or informal restrictions, which lmit the costomary
discretion of the owners. There shall be no restrictions that would prevent the local
business owners, without the cooperation or vote of any non-local ovwmers, from makmg a
business decision of the firm {ie. bylaws provisions, parinership agreemenfs or charter
reqquirements for comuliative voting rights)

¢ Where the actus] management of the firm is contracted out fo individuals other than the owners,
those persons who have the ultimate power to hire and fire the managers are, for the purposes of
this part, considered centrolling the business.

s The contribution of capital or expertise by the local owner{s) to acquire their interests in the firm
shall be real and substantial

e Newly formed firms and finms whose ownership and/or control have changed since the date of the
advertisement of the contract are closely scrutinized fo determine the reasons for the timing of the
formation of or change in the firm.

+ A previous and/or continning employer-employee relationship between or among present owners

are carefully reviewed to ensure that the employee-owner has management responsibilities and
capabilities.
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e Any relationship between a SLBE and non- SLBE, which has an interest in the SLBE, is carefully
reviewed to determine if the interest of the non-SLBE conflicts with the ownership and control
requirements.

¢ SLBEs will be considersd bona fide if the ownership interests are real and continning, and not
created solely to meet the City goals for SLBEs parficipation. The SLBEs inctuded in the confract
must perform commercially useful services and/or supplies and not merely act as a passive condumt.
In the event the City has reason fo question the ownership of SLBESs, the burden of proof is on the
claimant and/or contractor to provide docoumentation to substanfiate the SLBE business enterprise
status.

Size Standards for Small Businesses - - - - e

The City has established a size limit in order to set forth caiteria and define small local businesses. In
mzking “the determination relative to size, the City will use thirty percent (30%) of the United States
Small Business Adunnistration’s Small Business Size standawds. Size is based on gross revenues
realized by the firm for the three most recent fiscal years fliat the firm is doing business.

LBE/SLBE Certification Process

Step 1 — The Application: Down foad Applicafions from the web site maintained by Comtract
Compliance & Empioymem Services (CC & ES). From Oaklandnet.com, select Contract Compliance
on the “go to” link. Requests for ceriiffcation applications can be made by phone, facsimile
electrenic rmail, in writing or in person. When submitting the application, remember to attach a copy
of the most recent Business Fax Certificate and have the application notarized. If you are applylng as
2 small business, attach the last three most recent business tax retums.

Step 2 — The Review Process: The ity of Oakland employs a theee-tier certification process as
standard operating procedure. This process is used {o deternune the degree of diffteulty and fime
necessary to complete the review.

¥ Tier I — The application, upon review by staff, is complete and accurate, and requires na forther
action. Analysis, recommendation and notification as fo the status of the applicafion to cestify or
deny certification will be conducted within 10 working days. Tier I applications are typically LBE
re-certifications.

¥ Tier H — The application, upon review by staff, requires additional information (e.g. application
mformation is incomplete of requires clanfication, supporting documents missing, efc} I the
application 1s incomplefe, additionat documentation will be requested and must be submiited
within 10 working days. Analysis, recommiendation and nofification as to the status of the
application to certify or deny certification will be conducted within 10 working days.

¥ Tier TH - The application, upon review by staff, necessitates a desk aodit and site visit. The desk
audit and site visit will be conducted within 15 working days. All parties are asked to cooperate
fully with the mvestigation. Failure or sefusal to furnish requesied information or failure to
cooperate voids the application. If the audit and review restlis in a satisfactory determination,
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analysis, recommendation and notification as to the sfatus of the application fo cerfify or deny
cerfification will be conducted within 10 working days after the site visit.

During the process of certification, the Cify may review any documentation or information it deems
necessary {o determine whether the applicant meeis the definition of a Iocal business set forth in the
section 2.01 of this document.

To ensure complete and accurate deternination in & Himely fashion, it is requested that all potential
LBE/SEBE participants submit an application for cerfification 2 mininmim of three (3) weeks priof fo a
bid opening or submittal of a proposal. In order to receive LBE or SLBE credit for listed
subcontractors and suppliers certifications must be complete and existing at the date and time of bid
opening or subnuttat due dates.

Certification with another agency does not constitute certification with the City of Oakland. The City
reserves the right to approve LBE/SLBE status from other goverpment or City agencies. Firms or
indsviduals who kmowmgly submit false information concerning their LBE/SLBE business status are
subject to action of achons for frand under the State and Federal False Claiws Act and will be debarred
from bidding on future City work for a peried of three (3) years.

Other Considerations
In addition fo the above the City shall give special consideration to the following circumstances in
determinming eligibility:

s Newly formed firms and firms whose ownership and/or controf have changed since the date of the
adveriisement of the contract are closely scrutinized {o determine the reasons for the timing of the
formation of of change in the finm.

» Previous and/or contiming employer-employee relationships befween or among present owaets are
carefully reviewed to ensure that the employee-owner has mmnagement responsibilittes and
capabilities.

* Any reiationship between an LBE/SLBE and a business that is not an LBE/SLBE, which has an
tnterest in the LBE, is carefully reviewed to determine if the interest of the non-LBE conflicts with
the ownership and corfrol requirements.

s A joint venture is eligible {or cerfification if the LBE/SIBE partner of the joint venture meets the
standards for an eligible’ LBE. Fhe IBE pariner is responsible for a clearly defined portion: of the
work te be performed and shares in the ownership, control, management responsibilifies, risks and
profits of the jomt venture. The City Attorney’s office nust approve joint venture agreements.

¢ The mentor and protégé must be ceritfied prior fo the submitial of a mentor-protégé agreement for
approval.

Re-Certification

A City of Qakland certification is valid for a period of two years, unless otherwise specified. At the
end of the certification period (October and April) the business may apply for re-certification.
Notwithstanding the above, the City may require re-submiftal of curreat doctmuentation and
infermation io the event a LBE/SLBE certification is challenged.
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Appeal
Any firm that believes that it has been wrongfilly denied certification as an ILBE/SIBE or joint
venture niay file an appeal o writing The written appeal nist be signed and dated.

The appeal shall be filed no later than 30 days after the date of denial. The City may extend the time
for filing, or waive the fume limit in the interest of justice. The City may specify in writing the reason
for so doing.

Third parties, who have reason to believe that another firy has been wrongfully denied or granted
certification as an LBE/SLBE or joint venture, may advise the City in writing This informatios: is not
considered an appeai.

‘The City ensures a prompt investigation.-and may at its discrefien; decertify the LBE/SLBE or joint
venture pending the outcome of the investigation.

END Pare I

CAKTAND UNIFIED SCHOOL DISTRICT
Snmll Focal Resident Business Enterprise
(‘SLRBE™)

Supplemental Certification Documentation

The following will be required to qualify as a SLRBE uader OUSDY’s Local Business Programy®

Any three (3) of the following dated within 90 days. Must reflect the business owners”
CURRENT residential address:

Pape 16 of 17
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a.) One to three uftility: bills from differenr agencies,

i.e, PG&E, home telephone, water, garbage or cable; andfor

b.) Both antomobile registration and awiomobile insurance; and/or

¢.) Homeowner’sirenter’s insurance policy; andior

4.} Property tax siatement; anddor

&) Official letter from a social service/governinent agencey; and/or

[.) Rental/Lease Agreement or Grant Deed or Title (minimum one (I year lease regutired)

END Part HI

1/29/14
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EXHIBIT Jj

DISABLED VETERAN BUSINESS ENTERPRISE PARTICIPATION POLICY

Attdched is the District’s Disabled Veteran Business Enterprise Participation Policy
applicable to this Project, to which Developer agrees to be bound.

[See Next Page]
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T K BUS :
PARTICIPATION POLICY

DAKLAND UNIFIED SCHOOL DISTRICT
DISABLED VETERAN'S BUSINESS ENTERPRISE REGULATIONS AND LOCAL HIRING REQUIREMENTS

For Constnuction Contracts

PART ). GENERAL
1.61 PURPQSE

A. To be ellgible for an award of a constriction contract, each bidder must agree to comply with the following
Local Hirlng and Disabled Veterans Business Enterptise (DVBE) requirements authorized by the Gakland
UnkHiad School District ("District™). The folfowing lnformation s only a summary of the requirements and the
Prime Contractor Is responsible far and must camply with afl the detalk containad in the District Policy.

B. The District Poloy is incerporated by reference as thaugh fulfy set forth herein and provides that the failure of
any bidder or contractor to comply with these requirements shall be deemed a material breach of contract.

Copies of the District’s Lacal Hiring and DVBE Policy are available upon request at the Oakiand Unified Schoal
District, Facliitles Planning and Canstruction, 955 High Street, Dakland, CA, 94601,

The goals are 35 follows:

Disabled Veteran, 3%; Local Hiring, 30% of hours worked of a craft by craft basls; 100% of the
apprenticeship hours, as sat forth In Article XVl and XIV.IV.I of the Project Labor Agreement ["RLA”)
adopted by the District. The Prime Contractor's compllance with the Local Hiring and PLA Workforce
Development fund requirements shall be monitored by the PFLA administrator, and cempliance with the
District’s DVBE raquirements shall be monitored by the District’s Labor Compliance consuitant or officer.

¢. Questions regarding these Rules and Regulations and the accompanylng forms for Constiuction Contracts
should be directed to: OAKLAND UNIFIED SCHOOL DISTRICT ¢fo Juanita Hunter at 510-535-7044. Written
responses should be addressed to: 955 High Street, Oakland, CA 94601,

D, laformation from the CA Department of General Services ar Disabled Veteras Businass Enterprises can be
found online at: http:/fwww.pd.dgs.ca.gov/smbus

1.02 SUBMISSION OF FORMS

The following forms must be submitted with bids for projects of more than $15,000. These forms must be
submitted by all Prime Conlractors as specified In the invitation for 8ld. The invitation for Bid wiil specify the DVBE
and [ocal hitlng goals for each bid. Bids will not be opened untfl the submittal deadline of the DYBE forms. The
District reservas the right to request information regarding the raclab and ethnic composition of a conteactor's
work force for information and record keeping purposes anky.

A OUSD Farm 1: Primsa Contractos Method of Caompllance

This form must be completed by the Prime Contractor detailing how he/fshe will comply with the District’s
DVBE requirement called for in the Invitation for Bid; otherwise his/her bid will be deemed non-
responsive. The final detarmination of compliance will be based on the centract amount taking Into
account the District's acceptance or rejection of any alternates)

OAKLAND UNIFIED SCHOOL DISTRICT DVEE ROLICY
Pexed of?
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6. OUSD Form 2: Certification

This form is to be completed by subcontractors and submitted to the frime Contractor and used as
backup to the Prime Contractors Method of Compllance form,

1.03 SUBSTITUTION, REMOVAL, OR CONTRACT MODIFICATION OF DYBE

Mo DVBE subrcontractor, supplier, trucker, or other business listed on the Districk Form 2 {BVBE Subconkractor
Participation) is to be substituted, removed from the contract, or have ks coptracl mod¥led in gy veay without
price District approval per Public Contract Code sections 4107 and 4110,

1.0 PRIME CONTRACTOR CONTRACT REQUIREMENTS

Wheanever contract supplements, amendments, or change ordars which require District appraval are necessary,
the contractor shall bé required to comply with those partictpation goats which applisd to the original contract
with respect to the supplement, amendment, or change erder.

Prime Contractors shall include in any subcontract with 3 DVBE a provision which provides that DVBE
Subcontractar 2 remedy for the Pdme Contractars non-compliance with his or her commitment ta wtilize OVBE
Subrcontractars. This cantractual provisien shall Include an agreement by the Prime Contractor to compensate any
DVBE Subcontractor if the Prime Contractor doas not fulflil its commitment to utilize the DVEE Subcontractor, This
contractaal Provision shall ase state that it & endercesble in a court of competant jurisdiction.

Suggested idnguage for the agreement between the Prime Contractor and the Subcontracior is as Tollows:

“Prime Cantractor shait fulfill Its commitment o utilize and campensate DVBE Subcontracter to the full
extant agreed to by Prime Contractor. In the event DVBE Subcontractor is. not so utillzed, Prime
Contractor shall nonetheless compensate the Subcontractor i the Prime Contractar does nat fuifill its
commitment to utilize the DVBE Subcontractor. This provision shall be enforceable in court of
competent jurisdiation.”

1.05 D¥WBE QUALIFICATION REQUIREMENTS

Unless otharwise determined, only DVBEs centified with the City of Oakland, the Port of Qakland, CalTrans, or the
Reglonal Transit Agercy are eligibte for participation in Cakland Unified School Districk ODVBE affirmative actlon:
reguirements as follows:

A.  Ifthe selectedf bidder and/for subcontractors are already listed it the above stated sgencles’ DVBE dlrectorles
of certifled firms, the District’s Contract Compliance Consultant whl proceed with its evaluatlan of the bid or
proposal for award of contract,

B. If the selected bidder and/or subcentractors have submitted application for certification with thelr bid or
proposal, the District’s Contract Compliance Consuftant will review the Appllcation for certification review,
The Contract Compliance Consultaat will conduct a DVBE certification review of the non-certifled bldders and
subcontractors and wlll tnform the District of which bldders or subcontractors ara eligible, If time for the
work is of the essence and approvai is delayed for an unreascrable amount of time due to foems not being
camplete or delays by the District’s Contract Compliance Consuktant, the selected bid for the spocifle projact
may be rendered non-responsive and awarded to another bidder.

1.06 NON COMPLIAMCE AND SANCTIONS

A Moncompllance with Distrigt Palicy
OAKLAND LHIFIED SCHOOL DISTRICT DVBE POLICY
Page2of @
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A comglaint of discriminatian or noncompliance concerning OVBE participation initiated by any party after
contract award will be processed in accordance with District Policy.

1. {f the District Contract Compllance Cansultant determines that there is cause to belleve that
2 coftractor has fajled to comply with any of these requirements, the District’s Contract
Compllance Consultant shall attempt to resolve te nancompliance through conciliation.

2. #f the noncompliiance cannat be resolved, the District’s Contract Compliance Cansultant shall
submit to the contractor and the District Board of Education a written Finding of Non-
compliance. The contractor shall be given ten (10§ <alendar days 10 appeal the Finding to the
Board of Education ctherwisa the Finding s final.

B. A Eke ] o ajth dla tianre

1, If the District’s Contract Campliance Consultant determines that there & cause to believe that
any consteuction-related professional service provider, contractor, i subcontractor fias failed to
comply In good faith with any of these requirements of District Policy, ar contract provisions
pertaining 1o DVBE utllization, the District’s Contract Compllance Consultant is empowered to
conduct an investigation. After affording the contractor natice and an apportunity to be heard,
the District™s Contract Compliance Consultant may impose sanctions for each violation. These
sanctions shall include but ara not limited to: :

a, If the contractor Is 3 DVRE, deletlon from GUSEO’s Hst of DYBE certifled entities and advise
identified agencias of the District’s actions.

b. Declarethe contractor non-responsive and Ineligible to receive the award.

¢. Declare the contractor an rresponsible bidder and disqualify the contractor from eligibility
for providing geods or sarvices ta the District for a petiod of flve (5} years, with & right to
review and reconsideration by the District after two (2 years upon showing of corrective
action Indlcating violatlons are not likely to recur.

d. Determine that the contractor has willfully Falled to comply with the provisions of Dlstrict
Policy and imposae as liquidated damages whichaver is the greatest of:

1)  An amount squal to the contractar's net profit on the contract.
2) Ten parcent (103} te the total amount of the contract,
3) Onethousand doflars {$1,000.00).

2. The contractar or subcnntractor may within ten (10} calendar days appeal the District’s Contract
Compliance Consultant’s decislon te the District Board of Education which may sustaln, reverse
or modify the Cantract Compliance Consultant’s findings and sanctions !mposed, or take such
other action a5 will effectuate the purpase of this program.

An appeal by an aggdeved business under this subsection shall not stay the Coentract
Adminlstrator’s findings.

3. The District’s Contract Compllance Consultant may require such reports, information, and
documentation from contractors as are reasonably necessary to determine compllance with the
equirements of Dlstrict Policy.

4, The District's Cantract Compliance Consultant shall send a2 writken notice to the Facllities
planning and Management Office to advise the District’s Cantroller that a determtination of bad
faith non-compliance has been made and that all payments due the cantractor shall be withheld

OAKLAND UNFFIED SCHOOL DISTRICT DVBE POLICY
Pizel of§
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in the amount of the penalty assessed, as agreed to by the contractor or subcontractor and the
pistrict,

1.07 COMPLAINT PROCEDURES

Any contractor or subcontractos, who has submitted a bid for a particular project and has knowledge of ar
suspects a violation of District DVBE policy by another contractor ar subcontractoc warranting that contractor or
subcontractor's bid be randered non-responsive because of the violations, may fite 2 Formal Bid Protest by
identifying In writing the violation, particular project and date of bid opening within Flve (S} calendar days of
opening. A written protest shouid be adidressed as follows:

Facillties Planning & Managoment
Attention; Deputy Chief
Girector of Facilities

955 High Streat

CQakiang, Californla 43601

With a copy to:

Davilfler-Sloan, Inc, Jake Sloan, Contract Compllance Consultant
1630 12™ Street
Oakland, California 24607

Office of the State Administrator
Sacretary to the Board of Education
1050 2% Avenua, Workspace §-237
Qakland, California 64606

OAKLAND UNIFIED SCHOOL DISTRIET [ovsE poLicY
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QUSD FORM 1: METHOD GF COMPUARNCE
DVBE SUBCONTRACTOR/SUPPLIER CONSTRUCTION CONTRACTS.
Note: DYBE information is being collected for record keeping and informatienal purposes only and wifl at be considered ir: the aword af conteact,

DVBE DOLLAN PARTICIPATION Of BIO/PRGPOSAL. This section s to ba cempleted for all Prime Contractor's bid aver $15,000.00 and (or all modificatians to that contract
Disabte¢ Vetecan Contractors claiming preference and all athes Pelme Contractors mwust complete the following and comply with the reguired percentage of DVBE
subcontractors or meet the good effort for bids over $75,000.

PRISE BIDDER: CANTALT PERSON;
ADDRESS:
PHONE NUMBESR: . FAXNUMBER: TOYAL 8102
PROJECT NAME OR DESCRIPTION:

A, List your DVBE subcontraciors/suppliers, If the sabcontractor has a subordinate subcontractor, list the subordinate on the line Following the subcontractor In brackets, .g.
{ABC Painting) and comptete the Informatian fac botb. fa the approptiate OVBE column, enter the doflar sreount and filf b the Ethalchty Code and Gender Code. If the
subcontractor or supplier is 3 woman and Rot an sthnic minority, please add a separate page stating this facLy

Enter the total in Line B for each column,

Eater the dollar amount of the bid to be performed by non-DVBE flrrma.

Enter the dallar amount of the bid to be performed by the Prime Contractor.

E. Enter the sum of the cafumn totak in Line 8, €, and .

o

NOTE: Please be awara that the flnal determination of OVBE ompBonce fs made bised on the contract amaunt resulting Trom the District's acceptance or rejection of

alternates,
BASE BIO/PROPOSAL ALTERNATE 41 ALITERNATE 82
OVaE DVBE DVBE
LIST DVBE subs/suppllers AA H A NA Al H A MA Al A H NA
- w w w W W W w W W W w w
A. Subcontcactor or Suppfler, Location 3 $ $ $ $ $ S $ s 3 $ $ $ $ $
1.
2,
3.
4,
S.
6.
7.
3.
3.
QAKLANG UNIFIED SCHQOL DISTAXT oveE polficy
Pages ofy
Exhibit J to Facilities Lease Page J 6

Marcus Foster Education Leadership Complex



10.

11,

12

13.

14.

15,

18.

17.

18.

19,

20.

B, Subtotal

&. Other Subcontrsctor/Supplier

D. Prime Contrackor

E. Total Bid

ALTERNATE ¥3 ALTERMATE #4

ALTERNATE 45

DVBE OVBE

ovet

H NA AA H NA

H

NA

A. Subcontractor or Supplier ] 5

A
3 $ H s $ $ $

ad

5

$ s

1.

2.
3.
4.
S.
i
7.

8

9.

10.

8. Subtotal

£. (Hher Subcontractar/Suapler

D. Prime Cantractor

E. Total Bid

ETHNICITY COOES: AA= AFRICAN AMERICAN
A= ASIAN

= HISPANIC W= WOMAN
NA = NATIVE AMERICAN

TAKLAND GNIFIED SCHOQL DISTRICT

DYBE POLICY
Peged &£ 9
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3 declare, under penalty of perjury under the laws of the State of California, that | am utllizing the above DVBE subcontractors and subcantractor's amoeunts as refiected in the
bid documents for this project.

/
Oswner/Authorized Representative (Signature/ Print] Title Date
DAKLAND UNIFIED SCHOO DISTRICT OVBE POLICY
Page 7ol 9
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OUSD FORM 2

SUBCONTRACTOR CERTIFICATION DF DISABLED VETERAM BUSINESS ENTERPRISE PARTICIPATION
Fo be completed by DVBE Subcontrocter/Supplier or Subordinate Subcontroctor/Suppliers.

Note: DVBE information is collected for record keeping and informatianal purpases coly,

PART | - IBENTIFICATION INFORMATION (check one)

Subcontractos/Supplier: . Subordipate Subcontractor/Supplier:
& firm directly employed A fiem employed by subcontractor/suppller
by @ prime contractor.

PRIME SUBCONTFRACTOR NAME:

MAME OF FIRM: BUSINESS ADDRESS:
CITY, STATE, Zip: [TELEPHONE NUMBER:
DISTRICT PROJECT NAME:

PART Il — DVBE PARTICIPATION

Subcontractors/Suppliers employed by architectural, enghneering, enviconmental, tand surveying oc construction
manogement firms complete this part after your employer Is selected by the Schoo! District.

A. After reading the Definitions of the reverse sida, check the appropriate Business Enterprise designation of or
your firm. Enter the dofiar amaunt of the bid/praposal in the applicable Rase Bid/Proposal and/or Alternate
columa(s}.

B. List your DVBE subordinate subcontractor/suppliers: if you need additlonal space, use a separate page. Check
thelr appropriate Business Enterprise designation. Enter the dallar amount of their bid/proposal in the
applicable Base Bid{Propasal and/or Afternate columnis). All those listed must also compiete on of these

forms.

C. Entaer the non-DVBE dollar amount included in your bid/proposal undar the applicable Base Bid/Proposal
andfor Alternate column(s).

b. Enter the Total of the Base Bid/Proposal and each Alternate column(s).

Business DVBE Base Afternate Alternate Alternate Alternate Alternaie

Enterprise Bid/ ¥ L ¥l #3 B4 #5
SPropos | & S 5 4 3
al

AA A | H| NA

A. Your Firm

8.

Subcuntractor of

Supplier

C. Non DVBE Participation

OAKLAND UNIFIED SCROOL DISTRICT DVBE POLICY
: R —— - Page 8 of 9
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D. Totelof Each Column | | I [ |

PART )i - SUBCONTRACTOR/SUPPLIER AND SUBORDINATE SUBCONTRACTOR/SUPPLIER CHECK LIST

Your bid/prapesal should contaln the following: Copy of your and your subordinate subcanteactor’s certification of
DVBE status.

CERTIFICATION

1, _certify that + am this firn's Chief Executive Officer. | am aware of
Section 12550 et seq. of the Government Code providing for the irmposition of treble damages for making false
claims against the State and Sectlen 10115.10 of the Public Contract Cade making f& a crime for Intentionally
making an untrue statement in this certification.

Signature of Chief Executive Officer Date
CAKLAND UNIFIEQ SCHOOL DISTRICT |DVBE POLICY
Paye 9 4£9
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Department of Facilities Planning and Management
/ DAKLAND UNIFIED
k& SCHOGL DISTRICT
ROUTING FORM

Project Information

Project Name Foster Educational Leadership Complex Site 310

Basic Directions

Services cannot be provided until the contract is fully approved and a Purchase Order has been issued.

Attachment | [ "] Proof of general liability insurance, including certificates and endorsements, if contract is over $15,000
Checklist | [ ] Workers compensation insurance certification, unless vendor is a scle provider

Contractor Information

Contractor Name (Cahill/Focon Joint Venture ~ Agency's Contact E_Blaire Allison Dballison@cahill-sf.com
OUSD Vendor ID # ‘Vendor Title: |
Address 1111 Broadway, Suite 1340 Telephone 15102508500

{Oakland, CA 94607 .P{}.li_éy Expires: [ -

[ Yes Worked as an OUSD employee?— [ Yes -

Contractor History ;Prev_iou_sly been an OUSD contractor?
OUSD Project # 15124

Term

Date Work Will Begin 3/1/2018 \Date Work Will End By [1/31/2020

Compensation

Total Contract Amount 'Total Contract Not To Exceed $180,500.00
'Pay Rate Per Hour (if Hourly) If Amendment, Changed Amount
Other Expenses Requisition Number

Budget Information

11"y ou are planning to muhi-fund a contract using LEP funds. please contact the State and Federal Oflice before completing requisition.

| = Ol S W e ST |
| P M !
: et e el 2

T 6271 | $180,500.00

9450 [Fund 21, Measure J

13109905890

Approval and Routing (in order of approval steps)

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms

that to your knowledge services were not provided before a PO was issued.
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