


The facilities charge in the Facilities Use Agreement is established at $2.95 per square foot, per
year, based on an analysis by Facilities Counsel and the Chief Financial Officer as to the
applicable costs associated with the statute.

The attached agreement and its exhibits outline the total square footage and teaching stations to
be provided under Proposition 39. It also identifies the specific space to be used by the charter
school for the period required by statute.

BAC . « JND:

Under the California Education Code Section 47614, “Euch school district shall make available,
to each charter school operating in the school district, facilities sufficient for the charter school
to accommodate all of the charter school’s in-district students in conditions reasonably
equivalent to those in which the students would have been accommodated if they were attending
other public schools of the district.”

Under this statute, the District is obligated to provide facilities to requesting charter schools
operating within Oakland Unified attendance boundaries. The period for which these facilities
will be provided for use by the requesting charter school is one academic school year only: 2012-
2013. The requesting charter school may submit a subsequent Prop. 39 facilities request for the
ensuing school years, pursuant to the requirements of the statute and applicable legislation,
which will then be evaluated within the context of the District’s continued capacity to provide
such facilities.

F COI ‘AT IN:
It is the recommendation of staff to approve the proposed Facilities Use Agreement between the

Oakland Unified School District and Bay Area Technology School under Proposition 39 as
outlined in the attached agreement.

Facilities Use Agreement 2012-2013: Bay Tech
GAG June 13, 2012



PROPOSITION 39 CHARTER FACILIT AGREEMENT
f AND BETWEEN OAKLAND L FIED Il STRICT AND
fAl A" HNOLOG' )L

THIS AGREEMENT (“Agreement”) is made this 13th day of June, 2012, by and between the
Oakland Unified School District, a pul cschool district organized and existing under the laws of the
State of California (“District”) and Bay Area Technology School, a California public charter school
(“Charter School”). The District and the Charter School are collectively referred to as “the parties.”

RECITALS

W IREAS, the Charter School is a non-profit public benefit corporation that is operating a
charter authorized by the District;

WHEREAS, pursuant to the requirements of California Education Code section 47614 and its
implementing regulations (aiso known as “Proposition 39”), the Charter School has made a written
request for facilities for the 2012-2013 school year, a true and correct copy of which is attached as
Exhibit A and hereby incorporated by reference; and

WHEREAS, pursuant to the requirements of Proposition 39 and its implementing regulations
the District Board of Education has made a written offer to provide the Charter School with facilities for
its in-district students, a true and correct copy of which is attached as Exhibit B and hereby
incorporated by reference, and the Charter School has accepted the terms of that offer; and

WHEREAS, the parties desire to set forth the terms and conditions pursuant to which the
Charter School will occupy classrooms and use facilities {the “Dedicated Space”) at the District’s King
Estates Campus (the “Site”), located at 8251 Fontaine Street, sharing the Site with the District’s
Rudsdale, Sojourner Truth Independent Study, and Advance Path programs (the “District School”),
commencing with the 2012-2013 school year. See facilities offer, Exhibit B, for a detailed description of
the Dedicated Space.

P THEREFORE, in consideration of the covenants and agreements hereinafter set forth, the
parties agree as follows:

Section 1. Use« -edicated Space.

The District agrees to allow the Charter School exclusive use of the Dedicated Space (see Exhibit
B), for the sole purpose of operating the Charter Schoo! educational program in accordance with the
Charter School’s charter. The Charter School’s right to exclusive use of the Dedicated Space shall
commence on July 1, 2012 and shall expire on June 30, 2013. Upon the termination of this Agreement,
the right to exclusive use and occupation of the Dedicated Space and the facilities and equipment
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thereon shall revert to the District, subject to the parties’ negotiation of a successor Agreement, if
necessary, containing the terms of the District’s provision of facilities to the Charter School in
accordance with the provisions of Proposition 39. As titleholder to the Dedicated Space and the
facilities and equipment located thereon, the District reserves the right at the termination of this
Agreement to recoup the full rights and benefits of such ownership, including, but not limited to, use
of such Dedicated Space, facilities and equipment for District services.

The Charter School shall otherwise have full and exclusive use of the Dedicated Space. The
Charter School shall comply with District policies regarding the operations and maintenance of the
facilities, furnishings, and equipment.

Although the Charter School shall have the exclusive use of the Dedicated Space, District with
the prior consent of Charter School, may agree to make the Dedicated Space available to members of
the community in accordance with the provisions of the Civic Center Act (Education Code section
38131et seq.) If Charter School authorizes access to the Dedicated Space pursuant to the Civic Center
Act, Charter School assumes the risk of loss or damage to property as a result of that access.

For purposes of compliance with the Civil Center Act with respect to the Dedicated Space only,
the governing body of Charter School shall hold the same powers and obligations applicable to School
District Boards of Trustees under Education Code sections 38130-38139 and shall also follow District
Board Policy and Administrative Regulations in making use of the facilities accessible to members of
the community.

Pursuant to the requirements of Proposition 39, the allocation of space as set forth in this
Section is based upon an assumption of 249 in-district classroom ADA for the 2012-2013 school year.
Future requests for additional facilities based on enroliment increases may be made in the manner
specified in Section 11969.9 of the Proposition 39 regulations (Cal. Code Regs., Tit. 5, § 11969.9.)

The parties agree that the provision of facilities pursuant to this Agreement constitutes full and
complete satisfaction of the District’s obligation to provide facilities to Charter School under
Proposition 39 for the 2012-2013 school year.

Section 2. Shared Space.
The District hereby grants to the Charter School the right to joint use of the following “Shared
Space” solely for the purposes set forth in the Charter School’s charter and on the terms and

conditions set forth herein:

BATHROOMS: The Charter School students and staff shall have equal access to bathrooms in
the shared space.
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COMMON HALLWAYS: The District shall allow the Charter School students to use common
hallways, to the extent necessary, for ingress and egress to the Charter School Dedicated Space
described herein and to other shared spaces. Said use of common hallways by the Charter School
students shall be pursuant to a set schedule and under the supervision of a Charter School employee.

PARKING: The District shall allow Charter School staff and faculty to access the employee
parking at the Site on the same basis as that permitted to District employees. The District shall make
parking available for Charter School staff and visitors on the same basis as that permitted to other
schools on the Site. The District shall distribute the number of parking spaces equitably between the
Charter School and the District School.

ATHLETIC FACILITIES: The District shall allow the Charter School to schedule supervised student
use of the Site’s gymnasium, locker rooms, and basketball/blacktop area so that the Charter School will
provide its own Physical Education programs within the school day using these shared spaces. The
Charter School shall coordinate with the Shared Site Committee to schedule its use of said athletic
facilities for Physical Education. The athletic fields will be made available for use consistent with
existing and future revised site-sharing agreements with the District School located on the site. Use of
said fields will be in a manner defined by and distributed equally within the agreement.

DINING AREA/CAFETERIA/AUDITORIUM: The District shall allow the Charter School to schedule
supervised student use of the Site’s dining area and auditorium as outlined below.

COORDINATING SHARED USE: Charter School use of the parking area, shared bathrooms,
athletic facilities, dining area/cafeteria, and such other common areas as may be located on the Site
shall be coordinated through the Shared Site Committee. A clear and reasonable process shall be
developed and adopted prior to the start of school in August 2012. The principal of the District School
at the Site and principal of the Charter School may also, at their discretion, jointly refer other matters
of shared site operations of the schools to the Shared Site Committee. The District shall provide the
Charter School with appropriate keys to access shared space no fewer than ten (10) days prior to the
start of school in August 2012, or seven (7) days prior if the District has good cause for delay. The
Charter School will notify the Office « Charter Schools in writing by August 15, 2012 of any concerns
regarding either access to keys or coordination of use for the shared space.

STUDENT DISCIPLINE: The principal of the District School at the Site and principal of the Charter
School will collaborate to resolve any student disciplinary issues that involve students and/or property
of both the Charter School and other District programs. The District shall otherwise have no
responsibility as it relates to student discipline of Charter Schoo! students.

BELL SC DULE/ALARMS/ANNOUNCEMENTS: It is recognized that the Charter School may have
a separate bell schedule from the District’s programs. If deemed feasible, the dedicated space will
have a separate intercom and bell system. If not feasible, the principal of the Charter School and the
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principal of the District School shali collaborate in the development of a plan for modification of the
intercom and bell system.

Section 3. Emergency Procedures for Shared Sites.

The principal of the Charter School and the principal of the District School shall immediately
inform one another or their designees of any health and/or safety emergency as they relate to the
safety of the schools on Site. This includes reports of any serious incident that takes place on the Site
where the police, fire department, or paramedics are involved, including, but not limited to, incidents
of physical or sexual abuse, bomb threats, weapons on the school Site, and the sale of narcotics on the
school Site. Charter School staff, faculty, and students shall cooperate with, and participate in, any
lockdowns or exigent security procedures required by the District at the Site.

The Charter School will be notified two operating days in advance of scheduled fire drills and
emergency drills on the Site which may disrupt the Charter School and its operations. The Charter
School will provide notification two operating days in advance to the District School of scheduled fire
drills and emergency drills on the Site which may disrupt the District School and its operations.

Fire and other security and emergency alarm testing will be limited to after-school hours or
non-teaching/training days. The principal of the Charter School and the principal of the District School
shall meet in September to identify appropriate dates and times through the year for these tests.

Section 4. Facility & Amenities — Occupancy & Use.

FURNISHINGS AND EQUIPMENT: The District shall provide, in accordance with the Proposition
39 regulations, furnishings, and equipment at the Site. These furnishings and equipment shall remain
the property of the District. The furnishings and equipment provided shail be equivalent to those
furnishings and equipment provided in the comparison group of schools in accordance with 5 C.C.R.
Section 11969.2. The District and the Charter School shall develop a mutually agreeable inventory of
the furnishings and equipment that will be located at the Site.

SECURITY: The Dedicated Space shall be wired to the Site’s alarm system. The Charter School
shall be responsible for costs incurred due to false alarms and security breaches that are related to the
Dedicated Space. The Charter School shall operate a closed campus and cooperate with the District on
security issues. The Charter School may have a unigue security code. If there is a fire at the property,
the Charter School shall immediately notify the District but no later than within one business day.

SCHOOL SAFETY OFFICER: If School Safety Officer services are to be provided to the Charter
School for the Dedicated Space, the District will be given the first opportunity to provide service. If the
District deems it is unable to provide service, the Charter School may retain services from an external
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provider. The Charter School will be responsible for costs of on-site security staff, whether provided by
the District or an external provider.

EMERGENCY: In an emergency, including if the Space is destroyed or damaged in any material
way, the District reserves the right to temporarily interrupt the Charter School’s use of the Space, or
any Site facilities or systems.

Section Maintenance and ( rations.

MAINTENANCE AND OPERATION DEFINED. Maintenance and Operations {(“M&Q0"”) are broadly
and generally defined as maintaining, repairing, and operating buildings {including the classrooms
therein) and grounds efficiently on a regular basis, in a manner that promotes learning in a safe, clean,
and healthy environment.

DISTRICT AND CHARTER SCHOOL RESPONSIBLITIES. The District and Charter School shall be
responsible for performing M&O on the Site, including the Dedicated Space, to maintain a good, safe
and sanitary condition, as described in the Charter School Facilities Guide attached hereto as Exhibit C.
The District and the Charter School shall provide M&O services to the Site consistent with the District’s
M&O standards and policies and shall provide these services at a service level similar to that provided
to the District public schools. Costs of M&O services provided by the District are included in the Pro
Rata share which are paid by the Charter School and determined by calculating the actual square
footage of the Dedicated Space and the percentage of Charter school’s usage of the Shared Space, if
applicable. If the Charter School requests any additional facilities-related services that are above and
beyond the service level provided by the District public schools and which are not included in the M&O
Pro-Rata Share but have been agreed to be provided by the District, costs of said services will be
charged to the Charter School on a fee-for-service basis.

DEFERRED MAINTENANCE PLAN AND SERVICES. “Deferred Maintenance” shall mean facilities
repair or replacement projects as described in Education Code section 17582(a) or additionally
approved by the State Allocation Board; and further detailed by Office of Public School Construction
Deferred Maintenance Program Handbook, as updated from time to time. Those projects include, but
are not limited to, work necessary to restore or replace deteriorated or damaged building systems such
as plumbing, heating, air conditioning, electrical, roofing, flooring, and wali systems. The exterior and
interior painting of school buildings, asphalt paving, the inspection, sampling and analysis of building
materials to determine the presence of asbestos-containing materials, the encapsulation or removal of
asbestos-containing materials, the inspection, identification, sampling, and analysis of building
materials to determine the presence of lead-containing materials, the control, management, and
removal of lead-containing materials, or such other items as may be approved by the Board, to such
condition that the school buildings may be effectively utilized for their designated purposes. The
Parties acknowledge and agree that the District has certain obligations to deliver Deferred
Maintenance to the Site in exchange for Charter School’s Pro Rata Share Charge payments. The
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District acknowledges and agrees that it will carry out its responsibilities in a good and workmanlike
manner by properly qualified and licensed personnel and in accordance with all applicable laws and
District policies. The District further acknowledges and agrees that all work it is obligated will be timely
commenced and diligently prosecuted through completion.

Section 6. ‘imbursement.

In the event that the space allocated to the Charter School is considered “over allocated” in
accordance with 5 C.C.R. Section 11969.8, the Charter School shall follow the notification and
reimbursement procedures outlined in 5 C.C.R. Section 11969.8.

Section 7. Modernization.

In the event that the District designates matching facilities funds for the facility and begins
modernizing the facility, the District and the Charter School will meet to discuss the issue of
modernization for the Site and impact on the Charter School’s occupancy.

Section 8. Fees and Payment.

"TEINITION OF ™ ~*TA SHARE CHARGE. The Parties acknowledge and agree that the District
may not, pursuant to Calitornia law, charge Charter School rent in exchange for its use of the Dedicated
Space; provided, however, that the District shall have the right to charge the Charter School an annual
fee for use of the Dedicated Space consistent with Education Code section 47614(b) (the “Pro Rata
Share Charge”). In exchange for payment of the Pro Rata Share Charge by Charter School, the District
shall perform Deferred Maintenance upon the Dedicated Space for the benefit of Charter School. In
charging the Pro Rata Share Charge the District shall not charge the higher oversight fee under
Education Code section 47613.

CALCULATION OF PRO RATA SHARE CHARGE. The Pro Rata Share Charge shall be calculated in
accordance with Title 5 CCR section 11969.7. When determining Charter School’s facilities costs,
Charter School shall only be responsible for facilities payments for those types of facilities spaces used
in the District’s calculation of the Pro Rata Share Charge. If the Charter School shares the Site, the
Charter School shall only be charged the Pro Rata Share Charge on the Charter School Shared Space on
a percentage of its usage of the shared premises. The Pro Rata Share Charge shall be determined by
calculating the actual square footage of the Dedicated Space and the percentage of its usage of the
Shared Space. Calculation of square footage and percentage of Shared Space is provided in Exhibit D
hereto. The Charter School will not be charged a Pro Rata Share Charge for the Site that it does not
use, but may be charged a proportional Pro Rata Share Charge for shared space needed for the overall
operation of the campus as set forth in Title 5 CCR section 11969.7(c).

-
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PAYMENT OF PRO RATA SHARE CHARGE. The District will invoice the Charter School and the
Charter School will make installment payments on this invoiced amount payable to “Oakland Unified
School District” and delivered to the District’s Office of Charter Schools according to the following
schedule:

25% by October 1;
25% by December 1;
25% by April 1;

25% by July 1.

The Charter School may choose to prepay any of the instaliment payments without incurring a
prepayment penalty from the District. Charter School payments of undisputed amounts that are more
than 30 calendar days late arriving at the District will incur a one (1%) percent per month interest
charge on the balance. The District will deduct from subsequent transfer payments payable to the
Charter School any undisputed scheduled payment amount due from this Agreement, plus interest
charges, that is more than 60 calendar days past due.

The Fee does not include Site-specific costs which the school must include in its own budget.
The Fee does not include, among other items, the cost of computers, computer lab, laptop carts, server
equipment, internet service, phone service, audio-visual equipment, utilities, custodial, or campus
security.

Either the Charter School or the District may call, at any time, for a meeting to discuss
adjustments or reconciliation of these figures whenever there is reason to believe that these estimates
do not reflect actual amounts owing.

If the Charter School disputes any fee or charge, it shall send written notification to the District.
The Charter School has the right to submit the issue for resolution in accordance with the dispute
resolution procedures outlined herein. Pending resolution of any dispute resolution procedures
relating to the fee or charge, the Charter School shall only be required to continue paying any
undisputed amount. Upon resolution of the dispute relating to the fee or charge, and based upon the
ultimate resolution thereof, the Parties shall reconcile the amounts owed. The Charter School
withholding disputed funds in not grounds for revocation.

FALSE FIRE AND INTRUSION ALARM RESPONSE ASSESSMENTS. The Charter School shall be
solely responsible for the cost of all assessments, fines or penalties (“Assessments”) imposed by the
City of Oakland or its third party collection service for responding to false fire and intrusion alarms that
are attributable to and /or located on the Dedicated Space. These false alarm response Assessments
shall be presented to the Charter School upon receipt by the District of same from the City and shall be
due and payable within thirty (30) calendar days from receipt.
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Section 9. Utilities and Cu » al Services.

The Charter School shall be solely responsible for the cost of all utilities used or consumed by
the Charter School on the Site, including charges for electricity, natural gas, water, sewer, waste
disposal, telephone and internet connectivity. With respect to internet connectivity, if feasible, the
Charter School may assume use of the pre-existing T-1 line and transfer billing for the use of such line
over to the Charter School. The Charter School shall obtain its own internet service and telephone
provider and shall assume sole responsibility for upkeep and maintenance of all telephone systems,
data lines, and related equipment, software and hardware. For costs of electricity, natural gas, water,
sewer and waste disposal for the current year, the Charter School will be charged a fee equal to its
percentage of the Site use times the total Site utilities costs billed to the District. The percentage of
the Site use shall be calculated based on the square footage of the Designated Space plus the Charter
School’s proportional use of Shared Space, if applicable, as shown in Exhibit D. Such charges are to be
paid according to the same billing cycle as for the pro rata fee.

Custodial service for the Site shall be provided by the District, unless otherwise agreed by the
Parties. For the costs of custodial service, the Charter School will be charged a fee equai to its
percentage of its Site use times the total charge for custodial services made to the Site through the
District’s budget system. The percentage of the Site use shall be calculated based on the proportion of
classroom spaces dedicated to the Charter School’s use, as shown in Exhibit D. Such charges are to be
paid according to the same billing cycle as for the pro rata fee.

Section 10. Inst: ation of I rovements.

IMPROVEMENTS: During the Term of this Agreement, the Charter School has no right to make
alterations, additions, or improvements to the Site, which shall include modular classrooms,
(“Improvements”) ,without the prior written consent of the District, and if required, the Division of the
State Architect. The Charter School may submit a request to make Improvements to the Site and the
District agrees to act upon a timely and complete request by the Charter School within thirty (30) days.
If the District fails to provide a response to the Charter School within thirty (30) days regarding any
such timely and complete request, the request shall be deemed approved. The District’s approval of
any Improvements, including the construction schedule, work hours, and modifications, shall be at
District’s sole and absolute discretion, and District may disapprove of such improvements without
reason. Contractors retained by the Charter School with respect to the construction or installation of
Improvements shall be fully licensed and bonded as required by faw and must maintain levels of
casualty, liability and workers’ compensation insurance and performance and payment bonds
consistent with District construction requirements. The construction or installation of Improvements
shall be performed in a sound and workmanlike manner, in compliance with all laws applicable to
charter schools. The District or the District’s agent shall have a continuing right at all times during the
period that Improvements are being constructed or installed to enter the premises and to inspect the
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work, provided that such entries and inspections do not unreasonably interfere with the progress of
the construction or interrupt instruction to students.

SIGNAGE: The Charter School may install signage at the Site including one sign at the Charter
School’s main entrance stating the charter school name and other pertinent information, a sign
indicating the main office of the Charter School, and other directional signs as appropriate. The signage
shall not require any Improvement to the Site in order to erect such signage. Such signage shall be in
compliance with any District standards previously made available to Charter Schoal and Charter
School’s receipt of any applicable permits and approvals required under any municipal or other
governmental laws, ordinances, rules or regulations; provided, that in the event of any conflict
between the District’s standards and any applicable municipal or governmental permit and/or
approval, the terms and conditions of the municipal or governmental permit and/or approval shall
prevail. The Charter School may place additional signs on the property with prior District approval.

Section 11. Cor tionof| )

The Charter School, at its expense, shall comply with all applicable laws, regulations, rules and
orders with respect to its use and occupancy of the Dedicated Space, including, without limitation,
those relating to health, safety, noise, environmental protection, waste disposal, and water and air
guality. The Charter School shall not be responsible for any and all environmental conditions that
existed prior to the Charter School's occupancy of the Dedicated Space. The District shall remain
responsible for compliance with the ADA, FEHA, and other applicable building code standards
regarding access for any existing compliance issue prior to the date of execution of this Agreement.
The Charter School shall only assume responsibility for compliance with ADA and FEHA access rights to
the extent of any modifications or improvement made by the Charter School.

Should any discharge, leakage, spillage, emission, or pollution of any type occur upon or from
the Dedicated Space due to the Charter School’s use and occupancy thereof, the Charter School, at its
expense, shall be obligated to clean all the property affected, to the satisfaction of the District and any
governmental agencies having jurisdiction over the Dedicated Space.

Section 12. Title to Proper
The parties acknowledge that title to the Dedicated Space is held by the District and shall
remain in the District at all times.

:tion 13. Fingerprintil

The Charter School shall be responsible for ensuring compliance with all applicable
fingerprinting and criminal background investigation requirements described in Education Code section
45125.1. Verification of compliance with the aforementioned fingerprinting and criminal background
investigation requirements shall be provided in writing to the District prior to each individual’s
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commencement of employment or participation in any activity of the Charter School on the Dedicated
Space and prior to permitting contact with District pupils.

Section ! Insurance.

CHARTER SCHOOL INSURANCE. Charter School, at Charter School’s sole cost and expense, shall
both obtain and keep in full force and effect, beginning on the commencement date and continuing
until this Agreement terminates, the following insurance policies for the Site, or, in lieu of maintaining
coverage through an insurance company, use a self-insurance mechanism that meets the following
criteria:

(1) Liability Insurance. Commercial general liability insurance with respect to the Site
and Dedicated Space, if any, and the operations of or on behalf of the Charter School in, on or about
the Site, including but not limited to: bodily injury, product liability (if applicable), blanket contractual,
broad form property damage liability coverage and host liquor liability in an amount not less than One
Million Dollars ($1,000,000) in the aggregate, and excess liability coverage on a basis consistent with
coverage for schools of a type similar to the Charter School. The policy shall be endorsed to name the
Oakland Unified School District and the Board of Education of the City of Oakland as named additional
insured and shall provide specifically that any insurance carried by the District which may be applicable
to any claims or loss shall be deemed excess and the Charter School’s insurance primary, provided
however, that District’s insurance shall be primary for claims caused by the actions of third parties,
except to the extent that the third party’s actions arose as a result of the negligence, intentional
disregard or malfeasance of the Charter School.

{2) Property Insurance. Property insurance against fire, vandalism, malicious mischief
and such other additional perils as now are or hereafter may be included in a standard “All Risks”
coverage, including sprinkler leakage, insuring all of the Charter School’s trade fixtures, furnishings,
equipment, stock, loss of income or extra expense, and other items of personal property (“Charter’s
Property”) in an amount not less than eighty hundred percent (80%) of fair market value.

(3) Workers’ Compensation, Employer Liability. Workers’ compensation insurance in
accordance with provisions of the California Labor Code adequate to protect the charter school from
claims that may arise from its operations pursuant to the Workers’ Compensation Act.

(4) Fidelity Bond. Fidelity bond coverage for all of Charter School’s employees and who
handle, process, or otherwise have responsibility for Charter School’s funds, supplies, equipment or
other assets. Minimum amount of coverage shall be $50,000 per occurrence, with no self-insurance
retention.

INSURANCE POLICY CRITERIA. All policies of insurance required to be carried by Charter School
shall be written by responsible insurance companies authorized to do business in the State of
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California. Any such insurance required of the Charter School hereunder may be furnished by the
Charter School under any blanket policy carried by it or under a separate policy therefor. A true and
exact copy of each paid-up policy evidencing such insurance or a certificate of the insurer, certifying
that such policy has been issued, providing the coverage required and containing the provisions
specified herein, shall be delivered to the District prior to the date the Charter School is given the right
to possession of the Site. In addition, the District and the Board of Education of the City of Oakland
shall be named as an ac tional insured on the liability policies and a loss payee on the property
coverages for the Site. The District may, at any time and from time to time, upon reasonable notice to
the Charter School and at no cost to the Charter School, inspect and/or copy any and all insurance
policies required hereunder, and in no event shall the then-limits of any policy be considered as
limiting the liability of the Charter School under this Agreement.

FAILURE TO OBTAIN INSURANCE. If the Charter School fails to procure, maintain and/or pay for
at the times and for the durations specified in this Agreement, the insurance required hereunder, or
fails to carry insurance required by any applicable law, the District may (but without obligation to do
so), and with concurrent notice to the Charter School, perform such obligations on behalf of the
Charter School, and the cost thereof, together with interest thereon at the Interest Rate from the date
of demand until paid, shall become due and payable as additional payment by Charter School to the
District. Charter School shall reimburse the District for cost of the premiums paid by the District for the
insurance carried by the District pursuant to the terms above.

DISTRICT INSURANCE. During the Term of this Agreement, the District shall maintain insurance
or shall self-insure against claims for injuries to persons or damages to property (real and personal,
including the structures on the Site and any District-owned personal property) in amounts equal to that
which would be in place if the Site were occupied by another school of the District. For services
provided by the District to the Charter School, the District shall maintain responsibility for these
services and such services shall be covered by the District’s self-insurance or any insurance that the
District may maintain.

Section 15. Indemnification.

The Charter School shall indemnify, hold harmless, and defend the District, its trustees, officers,
employees and agents against and from any and all claims, demands, actions, suits, losses, liability,
expenses and costs for any injury, death or damage to any person or property occurring in, on or about
the Site after District delivers possession of the Dedicated Space to the Charter School, arising from the
Charter School’s use of the Dedicated Space or from the conduct of its business or from any activity,
work, or other things done, permitted or suffered by the Charter School in or about the Dedicated
Space; provided, however, that the Charter School shall not have any obligation to indemnify, hold
harmless or defend the District, its trustees, officers, employees and agents against and from any and
all claims, demands, actions, suits, losses, liability, expenses and costs for any injury, death or damage
to any person or property occurring in, on or about the Site after the District delivers possession of the

——
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Dedicated Space to the Charter School, resulting from or arising out of the sole negligence or willful
malfeasance of the District, its trustees, officers, employees and agents or any person or entity not
subject to the Charter School’s control and supervision.

The District shall indemnify, hold harmless, and defend the Charter School, its trustees, officers,
employees and agents against and from any and all claims, demands, actions, suits, losses, liability,
expenses and costs for any injury, death or damage to any person or property occurring in, on or about
the Site after District delivers possession of the Dedicated Space to the Charter School, arising from the
District’s use of the Dedicated Space or from the conduct of its business or from any activity, work, or
other things done, permitted or suffered by the District in or about the Dedicated Space; provided,
however, that the District shall not have any obligation to indemnify, hold harmless or defend the
Charter School, its trustees, officers, employees and agents against and from any and all claims,
demands, actions, suits, losses, liability, expenses and costs for any injury, death or damage to any
person or property occurring in, on or about the Site after the District delivers possession of the
Dedicated Space to the Charter School, resulting from or arising out of the sole negligence or willful
malfeasance of the Charter School, its trustees, officers, employees and agents or any person or entity
not subject to the District’s control and supervision.

Section 16. Access.

The District and its authorized representatives shall have the right, after forty-eight (48) hours
prior written notice to the Charter School, to enter the Site during normal business hours for the
purpose of inspection and audit (“Inspection”); or to perform Deferred Maintenance in or on the Site.
Nothing in this section shall prevent the District from entering the Site to address an emergency upon
the Site nor shall this provision restrict the District’s authority to enter the Site without advanced
notice to perform its general oversight responsibilities under the terms of Charter School’s charter and
applicable law. An “emergency” shall be defined to include circumstances that risk the health and
safety of students, personnel or other persons on the Site, or circumstances that risk further imminent
damage or destruction to the Site, or otherwise jeopardizes the operation of the Site including, but not
limited to, the safety and sanitary condition of the Site.

Section 17. Surrender ol edicated Space.

Upon the termination date or other termination of occupancy pursuant to this Agreement, the
Charter School shall peaceably quit and surrender to the District the Dedicated Space together with
any furniture and equipment owned by the District, and Charter School improvements and all
alterations approved by the District, in good order and condition, except for normal wear and tear
after the Charter School’s having made the last necessary repair required on its part under this
Agreement, and further except for any portion of the Dedicated Space condemned and any damage
and destruction for which the Charter School is not responsible hereunder.
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Section 18. Holding C r.

Charter School shall surrender possession of the Site immediately upon the expiration of the
term or earlier termination of this Agreement. Charter School will not be permitted to hold over
possession of the Site after such expiration or earlier termination of the Term without the express
written consent of the District, which consent the District may withhold in its sole and absolute
discretion. Any ldover by Charter School shall constitute a breach of this Agreement by Charter
School entitling the District to pursue any and all remedies available at law and in equity, including
without limitation consequential damages resulting therefrom. During any hold over period, Charter
School shall: {i) not occupy and use the premises during the hold over period except to remove its
personal property and Alterations as it has coordinated with District; and (ii) authorize District to
charge the Charter School $100 per day (or any portion thereof) on the sixth day of the hold over and
said per day rate shall increase by 100% for each 15 day period thereafter; provided, however, that
these hold over provisions shall not apply to those situations where Charter School previously made a
timely and legally sufficient request under Prop. 39 for the school year to commence after the last day
of the term of this Agreement, the District made a facilities offer and Charter School accepted, and
there is a delay in the delivery of the facilities.

Section 19. Liens.

Charter School shall not suffer or permit any liens to stand against the Site, or any part thereof,
by reason of any work, labor, services or materials done, supplied, or claimed to have been done or
supplied. If as a result of work performed by or under the direction of the Charter School any such lien
shall at any time be filed against the Site, the Charter School shall provide written notice thereof to the
District as soon as notice of such lien or action comes to the knowledge of the Charter School. The
Charter School shall cause the lien or action to be discharged of record within thirty (30) days after the
date of the filing of same, either by payment, deposit or bond, unless a bond therefore is already in
effect. Nothing in this Agreement shall be construed as consent or agreement by the District to subject
its estate in the Site or any estate that may be construed in favor charter school under this agreement
to liability under any mechanics’ lien law or to any contractor or laborer for work performed.

If any such liens are not so discharged within thirty (30) days after the date of the filing of the
same, the District, without waiving its rights and remedies based on such breach by the Charter School
whose dealings gave rise to the lien and without releasing the Charter School from any of its
obligations, cause such liens to be released by any reasonable means, including payment in satisfaction
of the claim giving rise to such lien.
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Sect 120, ageal Destru on.

NOTICE TO THE DISTRICT. Charter School shall provide written notice to the District
immediately of any casualty that wholly or partially damages or destroys the Charter School Dedicated
Space.

(1) If Charter School and the District determine that all or substantially all of the Charter
School Dedicated Space are inaccessible or unusable by Charter School in a safe manner, then the
parties may mutually agree to terminate this Use Agreement.

(2) If Charter School and the District determine that Charter School can safely continue
its educational program from the Charter School Dedicated Space, Charter School may elect to
continue the Use Agreement in effect; provided, that Charter School’s Pro Rata Share Charge shall be
adjusted proportionately for that portion of the Charter School Dedicated Space that Charter School
cannot and relinquishes use of.

(3) Upon mutual agreement between the parties, Charter School may elect to pay the
District for the full estimated cost and expense to repair such damage or destruction, or pay in
accordance with a structured payment schedule agreed to by the District. If Charter School exercises
such option, this Use Agreement shall continue in full force and effect but the Pro Rata Share Charge
and all other charges, expenses and fees shall be proportionately reduced as provided above.

(4) If this Use Agreement is terminated as provided above, the District shall house
Charter School’s entire program that was conducted at the Charter Schoo! Premises in a single facility
for the remainder of the Charter School’s planned school year. If the District cannot provide Charter
School with a single facility, the District shall provide Charter School with classrooms sufficient to
house the Charter School’s entire program that was conducted at the Charter School Premises across
multiple facilities or by temporary use of DSA compliant modular classrooms, as permitted by law,
either on the Site or at other District real property that the District deems appropriate; provided, that
pursuant to Section 47614(b)(1) of the Education Code nothing herein shall obligate the District to
expend unrestricted general fund revenues.

Section 21. EI NENT D¢

TERMINATION OF USE AGREEMENT. This Use Agreement shall terminate if all of the Charter
School Dedicated Space is permanently taken under the power of eminent domain. [f only a part of
the Charter School Dedicated Space is permanently taken under the power of eminent domain, the
District or Charter School may elect to terminate this Use Agreement by providing sixty (60) days’
written notice to the other party. In the event of a permanent partial taking which does not result in
termination of this Use Agreement, the Pro Rata Share Charge shall be proportionately reduced based
on the portion of the Charter School Dedicated Space rendered unusable, and the District shall restore
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the Charter School Dedicated Space by constructing a demising wall deemed necessary by the District
to separate the Charter School Dedicated Space from the portion permanently taken. In the event the
District terminates this Use Agreement pursuant to this Section, the District shall make best efforts to
house Charter School’s entire program in a contiguous facility for the remained of the Charter School’s
planned school year. If the District cannot house the Charter School’s entire program in a single
contiguous facility, the District shall make best efforts to provide Charter School with classrooms
sufficient to house the Charter School’s entire program across multiple facilities or by use of temporary
modular classrooms.

ALLOCATION OF CONDEMNATION AWARD. In the event of a permanent condemnation or
taking of all or part of the Site, the District shall be entitled to any and all awards which may be made
in such taking or condemnation relating to all interests, including the fee title, to the Site. Nothing
contained in this Article 15 shall be deemed to give the District any interest in or to require Charter
School to assign to the District any separate award as designated by the condemning authority made to
Charter School for (i) the taking of Charter School’s personal property, (ii) interruption of or damage to
Charter School’s business, or (iii) amounts attributable to Charter School’s relocation expenses.

TEMPORARY TAKING. No temporary taking of the Charter School Dedicated Space or any part
of the Charter School Dedicated Space and/or of Charter School’s rights to the Charter School
Dedicated Space under this Use Agreement shall terminate this Use Agreement or give Charter School
any right to any abatement of any payments owed to the District pursuant to this Use Agreement,
provided that such temporary taking does not continue for more than five {5) consecutive days or a
total of five (5) non-consecutive days in any thirty (30) day period. Any award made by reason of such
temporary taking shall belong entirely to the District, except as to compensation for (i) the temporary
taking of Charter School’s personal property, (ii) interruption of or damage to Charter School’s
business, or (iii) amounts attributable to Charter School’s temporary relocation expenses.

Section 22. Charter Schc s al ., strict’'s Remedies.

CHARTER SCHOOL’S DEFAULT. The occurrence of any one of the following events shall be
considered a default of this Agreement by Charter School:

(1) The failure of Charter School to pay any charges or fees due and payable hereunder;
provided, however, that any such notice shall be in lieu of, and not in addition to, any notice required
under Code of Civil Procedure section 1161, and such ten (10) day cure period shall run concurrently
with any cure period required under California law, including Code of Civil Procedure section 1161;

(2) The failure of Charter School to observe or perform any of its covenants or
obligations hereunder, which failure continues past the notice and cure period provided herein. The
District shall provide Charter School with written notice of default and Charter School shall have ten
(10) business days to provide a response to the District either evidencing compliance with the terms of
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this Agreement or a plan to cure the default and a reasonable timeline acceptable by the District within
which Charter School will diligently prosecute the same to completion. In no event shall such default
continue for more than ninety (90) days after written notice thereof by the District to Charter School
without prior written agreement by the District. Any such notice shall be in lieu of, and not in addition
to, any notice required under Code of Civil Procedure section 1161; and such cure period shall run
concurrently with any cure period required under California law, including Code of Civil Procedure
section 1161;

(3) Charter School’s abandonment of the Charter Schools Dedicated Space for a period
of thirty (30) consecutive days, it being agreed that the fact that any of Charter School’s property
remains in the Charter Schools Dedicated Space shall not be evidence that Charter School has not
vacated or abandoned the Charter Schools Dedicated Space; provided, however, any normal school
holidays including summer and inter-term breaks shall not constitute abandonment of the Charter
Schools Dedicated Space;

{(4) The making by Charter School of any general assignment or general arrangement for
the benefit of creditors; the filing by or against Charter School of a petition to have Charter School
adjudged bankrupt or a petition for reorganization or arrangement under any law relation to
bankruptcy (unless the same is dismissed within sixty (60) days); the appointment of a trustee or
received to take possession of substantially all of the Charter School’s assets located at the Charter
Schools Dedicated Space, or of Charter School’s interest in this Agreement, where possession is not
restored to Charter School within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of Charter School’s assets located at the Charter Schools Dedicated Space or
of Charter School’s interest in this Agreement, where such seizure is not discharged within thirty (30)
days.

(5) The cessation of the Charter School’s program after a revocation, nonrenewal or
surrender of the charter to the granting agency. However, the Charter School shall not be in default of
this Use Agreement until after the Charter School has exhausted all appeals subsequent to the
revocation or nonrenewal of its charter.

DISTRICT’S REMEDIES. (1) In the event of any default by Charter School and if Charter School
fails to cure such default within the time period specified in this Agreement after receipt of written
notice from the District of such default, the District shall have the right, in addition to all other rights
available to the District under this Agreement or now or later permitted by law or equity, to terminate
this Agreement by providing Charter School with a ninety (90) day prior written notice of termination.
Upon termination, the District may recover any damages proximately caused by Charter School’s
failure to perform under this Agreement, or which are likely in the ordinary course of business to be
incurred, including any amount expended or to be expended by the District in an effort to mitigate
damages, as well as any other damages which the District is entitled to recover under any statute now
or later in effect.
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{2) In accordance with Civil Code section 1951.4 {or any successor statute), Charter
School acknowledges that in the event Charter School has breached this Agreement and abandoned
the Site, this Agreement shall continue in effect for so long as the District does not terminate Charter
School’s right to possession, and the District may enforce all its rights and remedies under this
Agreement, including the right to recover the Pro Rata Share Charge as it becomes due under this
Agreement and the reasonable costs incurred to preserve the property. Acts of maintenance or
preservation of the Charter School Dedicated Space or the appointment of a receiver upon initiative of
the District to protect the District’s interest under this Agreement shall not constitute a termination of
Charter School’s right to possession. In addition to its other rights under this Agreement, the District
has the remedy described in Civil Code section 1951.4.

{3) In the event of any default by Charter School and if Charter School fails to cure such
default within a the time period specified in this Agreement after receipt of written notice from the
District of such default, the District shall also have the right, with or without terminating this
Agreement, to enter the Charter School Premises or Charter School Shared Premises and remove all
persons and personal property from the Site, such property being removed and stored in a public
warehouse or elsewhere at Charter School’s sole cost and expense. No removal by the District of any
persons or property in the Site shall constitute an election to terminate this Agreement. Such an
election to terminate may only be made by THE District in writing, or decreed by a court of competent
jurisdiction. The District’s right of entry shall include the right to remodel the Charter School Premises
or Charter School Shared Premises and re-let the Charter School Premises or Charter School Shared
Premises. Any payments made by Charter School or third party to whom the facilities are re-let shall
be credited to the amounts owed by Charter School under this Agreement. No entry by the District
shall prevent the District from later terminating this Agreement by written notice.

{4) If Charter School fails to perform any covenant or condition to be performed by
Charter School within a the time period specified in this Agreement after Charter School received
written notice of such failure from the District, the District may perform such covenant or condition at
its option, after notice to Charter School. In the event of an Emergency, the District has the right to
perform such activity to mitigate the impact of the Emergency. All reasonable costs incurred by the
District in so performing shall be reimbursed to the District by Charter School in accordance with
section 5.2 hereof. Any performance by the District of Charter School’s obligations shall not waive or
cure such default. All out-of-pocket, reasonable costs and expenses actually incurred by the District in
collecting payments due, or enforcing the obligations of Charter School under this Use Agreement shall
be paid by Charter School to the District.

(5) The rights and remedies of the District set forth herein are not exclusive, and the
District may exercise any other right or remedy now or later available to it under this Agreement, at
law or in equity.

4551 Steele Street « Qakland, CA 94419 %10.336.7500
www.ousd.k3Z ca.us



OAKLAND UNIFIED
SCHOOL DISTRICT

OFFICE OF CHARTER SCHOOLS

Section 23. The District’s Def: t; Charter School’s Remedies.

DISTRICT’S DEFAULT. The District shall be considered in default of this Agreement for failure by
the District to observe or perform any of its covenants or obligations hereunder which continue
beyond the notice and cure period provided herein (except in the event of an emergency, in which
case the District shall perform its obligations immediately). Charter School shall provide the District
with written notice of default and the District shall have ten (10) business days to provide a response
to Charter School either evidencing compliance with the terms of this Agreement or a plan to cure the
default and a reasonable timeline acceptable to Charter School within which the District will diligently
prosecute the same to completion. In no event shall such default continue for more than ninety (90)
days after written notice thereof by Charter School without prior written agreement by Charter School.

CHARTER SCHOOL'S REMEDIES. If the District fails to perform any covenant or condition to be
performed by the District within the time period specified above, after the District received written
notice of such failure from Charter School, Charter School shall have the right to withhold payment as
its remedy for the District non-performance. In the event of an Emergency, Charter School has the
right to perform such activity to mitigate the impact of the Emergency. All out-of-pocket, reasonable
costs and expenses actually incurred by Charter School as a result of the District’s failure to perform
under this Use Agreement, in collecting payments due, or enforcing the obligations the District under
this Use Agreement shall be paid by the District to Charter School within thirty (30) days of written
demand therefor, or applied as a credit against the Pro Rate Charge.

The rights and remedies of Charter School set forth herein are not exclusive, and Charter School
may exercise any other right or remedy now or later available to it under this Agreement, at law or in
equity.

Section 24. Capacity to Sign.

All parties represent and warrant that they possess all necessary capacity and authority to sign
and enter into this Agreement. Each individual signing this Agreement for a party which is a public
agency, a corporation, a partnership, a limited liability company, or other legal entity, or signing under
a power of attorney or as a trustee, guardian, conservator, or in any other legal capacity, represents
and warrants that he or she has the necessary capacity and authority to act for, sign, and bind the
respective entity or principal on whose behalf he or she is signing.

Section 25. Notice.

Any notice required or permitted to be given under this Agreement shall be deemed to have
been given, served and received if given in writing and personally delivered or either deposited in the
United States mail, registered or certified mail, postage prepaid, return receipt required, or sent by
overnight delivery service or facsimile transmission, addressed as follows:

4551 Steele Street « Qakland, CA 945419 510.336.7500
wvew.ousd. k12 caus



OAKLAND UNIFIED
SCHOOL DISTRICT

OFFICE OF CHARTER SCHOOLS

If to the District: Office of Charter Schools
Tilden School, Room 11
4551 Steele Street
Oakland, CA 94619
Attn: Coordinator

If to the School: Bay Area Technology School
8251 Fontaine Street
Oakland, CA 94605
Attn: School Director

Any notice personally given or sent by facsimile transmission shall be effective upon receipt.
Any notice sent by overnight delivery service shall be effective the business day next following delivery
thereof to the overnight delivery service. Any notice given by mail shall be effective three (3) days
after deposit in the United States mail.

Section 26. Dispute R~~~'--**~n,

Notwithstanding anything in this Agreement to the contrary, disputes between Charter School
and the District regarding this Agreement, including, the alleged violation, misinterpretation, or
misapplication of this Agreement, Proposition 39, or State Regulations shall be resolved using the
dispute resalution process identified below.

The party initiating the dispute resolution process shail prepare and send to the other party a
notice of dispute that shall include the following information: (1) the name, addresses and phone
numbers of designated representatives of the party (the designated representatives must be an
employees(s) of Charter School or the District); (2) a statement of the facts of the dispute, including
information regarding the parties attempts to resolve the dispute; (3) the specific sections of the
Agreement that are in dispute; and (4) the specific resolution sought by the party. Within ten (10)
business days from receipt of the notice of dispute the representatives from Charter School shall meet
with representatives from the District in an informal setting to try to resolve the dispute.

If the informal meeting fails to resolve the dispute the party initiating the dispute resolution
process shall notify the other party (the responding party) in writing that it intends to proceed to
mediation of the dispute and shall request the State Mediation and Conciliation Service to appoint a
mediator within ten (10) business days to assist the parties in resolving the dispute (if the State
Mediation and Conciliation Service (“SMCS”) is unable or refuses to provide a mediator the parties
shall mutually agree upon a mediator with fifteen (15) days from notice that SMCS will be unable to
provide a mediator). The initiating party shall request appointment of a mediator who is available to
meet as soon as possible but not later than 30 calendar days after receipt of the request for

4551 Steele Streer « Qakland, CA 94619 510.336.7500
www.ousd.kiZ.ca.us



OFFICE OF CHARTER SCHOOLS

appointment. The party initiating the dispute shall forward a copy of the notice of the dispute to the
appointed mediator. The responding party shall file a written response with the mediator and serve a
copy on the initiating party within seven business days of the first scheduled mediation. The mediation
procedure shall be entirely informal in nature; however, copies of exhibits upon which either party
bases its case shall be shared with the other party in advance of the mediation. The relevant facts
should be elicited in a narrative fashion to the extent possible, rather than through examination and
cross examination of witnesses. The rules of evidence will not apply and no record of the proceedings
will be made. If an agreement is reached, the agreement shall be reduced to writing and shall be
signed by the District and Charter School.

Either party may seek equitable or injunctive relief prior to the mediation to preserve the status
guo or prevent irreparable injury pending the completion of that process. Except for such an action to
obtain equitable relief, neither party may commence a civil action with respect to the matters
submitted to mediation until after the completion of the initial mediation session, or 45 calendar days
after the date of filing the written request for mediation, whichever occurs first. Mediation may
continue after the commencement of a civil action, if the parties so desire.

ction 27. Subcontract d s 1ment.

Neither party shall assign its rights, duties or privileges under this Agreement, nor shall a party
attempt to confer any of its rights, duties or privileges under this Agreement (including that of
sublease) on any third party, without the written consent of the other party.

Section 28. Independent Status.

This Agreement is by and between two independent entities and is not intended to and shall
not be construed to create the relationship of agent, servant, employee, partnership, joint venture, or
association.

Section ! Entire Agreement of Parties.

This Agreement constitutes the entire agreement between the parties and supersedes all prior
discussions, negotiations and agreements, whether oral or written. This Agreement may be amended
or modified only by a written instrument executed by the parties.

Section 30. California L

This Agreement shall be governed by and the rights, duties and obligations of the parties shall
be determined and enforced in accordance with the laws of the State of California. The parties further
agree that any action or proceeding brought to enforce the terms and conditions of this Agreement
shall be maintained in Alameda County, California.
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Section 31. Attorneys' Fees.

If either party files any action or brings any proceedings against the other arising out of this
Agreement, the prevailing party shall be entitled to recover, in addition to its costs of suit and
damages, reasonable attorneys' fees to be fixed by the court. The "prevailing party"” shall be the party
who is entitled to recover its costs of suit, whether or not suit proceeds to final judgment. No sum for
attorneys' fees shall be counted in calculating the amount of a judgment for purposes of determining
whether a party is entitled to its costs or attorneys' fees.

Section 32. Waiver.

The waiver by any party of any breach of any term, covenant, or condition herein contained
shall not be deemed to be a waiver of such term, covenant, condition, or any subsequent breach of the
same or any other term, covenant, or condition herein contained.

Section 33. Successors and Assigns.

This Agreement shall be binding upon and inure to the benefit of the parties hereto and their
respective heirs, legal representatives, successors, and assigns.

Section 34. Maodifications.

Modifications of this Agreement may be made by mutual written agreement at any time and
must express intent to modify this Agreement. Any modification of this agreement must be in writing
and executed by duly authorized representatives of both parties.

Section 35. F---~""3 Ire.

Whenever either party hereto shall be required by the terms of this Agreement or by law to
perform any contract, act, work, construction, labor or services, or to perform and comply with any
laws, rules, orders, ordinances, regulations or zoning regulations, said party shall not be deemed to be
in default herein and the other party shall not enforce or exercise any of its rights under this
Agreement, if and so long as nonperformance or default herein shall be directly caused by strikes, non-
availability of materials, war or national defense preemptions or civil disobedience, governmental
restrictions, alien invasion, or other similar causes beyond the reasonable control of the non-
performing party.

Section 36. Counterparts.
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This Agreement and all amendments and supplements to it may be executed in counterparts,
and all counterparts together shall be construed as one document.

Section 37. Captions.

The captions contained in this Agreement are for convenience only and shall not in any way
affect the meaning or interpretation hereof nor serve as evidence of the interpretation hereof, or of
the intention of the parties hereto.

Section 38. Construction.

Nothing in this Agreement shall affect the number of positions held by or reduce the amount of
work performed by District employees covered by a collective bargaining agreement with the District.

Section 39. Sever. ility.

Should any provision of this Agreement be determined to be invalid, illegal or unenforceable in
any respect, such provision shall be severed and the remaining provisions shall continue as valid, legal
and enforceable.

Section 40. Incorporation ¢ icitals and Exhibits.

The Recitals and each exhibit attached hereto are incorporated herein by reference.

I S WHI  :OF, the parties hereto have executed this Agreement on the date first
above written.

OAKLAND | IFIED SCHOOL DISTRICT
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Legislative File
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By
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FR Superintendent
linator, Office of Charter Schools

SUBJECT: Prop. 39 Final Facility Offer 2012-2013 School Year

ACTION REQU D:

Approve the proposed Final Facilities Offer to be made by the District to Bay Area Technology School
under the Proposition 39 Statute, wherein charter schools are granted the right to request facilities
allocations from the school district in which they reside commensurate with the in-district ADA of the
charter school enroliment.

SUMMARY:

Following a period of preliminary facility offer considerations, as required under state statute, staff
recommends the approval of the Final Facilities Offer under Proposition 39, as outlined in the attached
resolution, with the specific facility space allocations included in the attached Final Facilities Offer Letter.

Each Proposition 39 application submitted pursuant to statute requirements was evaluated to determine
the specific facilities needs under which the District is obligated o meet. To the extent possibie, OUSD
has attempted to match charter school facility requests with space available based on the compatibility of
the following features:

The quantity of classroom space requested and the excess classroom space available.
The grades served by each program when programs are co-located.

The school program and the site.

The location requested and the location available.

Following a review of current projected use of District facilities for the academic school year 2012-2013,
staff identified the facilities indicated in the attached resolution as the most appropriate and compliant
facilities to commit as a Final Facilities Offer pursuant to the school's Proposition 39 facilities request.
Statute requires that requesting charter schools receive Final Facility Use Offers by April 2, 2012 (April 1
being a Sunday) and in turn must respond ta that offer no later than May 1, 2012. In this case, the District
and the charter school have mutually agreed to an extension of the final offer deadline to April 25, 2012,
with a response due no later than May 25, 2012. A declined offer finalizes the Proposition 39 Facilities
Request process. Should a Final Facilities Qffer be accepted, it will be contingent on the terms of the
facility use agreement, as well as the expectations established for the equitable sharing of facilities,
where applicable, between the school site administrators.

Finai Proposition 39 Facilities Offer: Bay Area Technology School April 25, 2012



The facility use rate under which the Final Facilities Offer will be made is established at a rate to be $2.95
per square foot, per year, based on an analysis by Facilities Counsel and the CFO as to the applicable
costs associated with statute.

The calculation of square footage allocation to be offered is based on a division of the total facility square
footage by a divisor equal to the percentage of total classrooms within the facility being allocated to the
charter school. The calcuiation of teaching stations {classrooms) to be offered to the requesting charter
school applies the statutory language where-in the determination must be made using "comparison
schools" comprised of the "school district-operated schools with similar grade levels that serve students
living in the high school attendance area ... in which the largest number of students of the charfer school
reside. "

The attached resolution outlines the total square footage and teaching stations to be included in the Final
Facilities Offer under Proposition 39. The attached Fina! Facilities Letter includes specific space identified
for consideration by each requesting school within the statutory timeframe.

BACKGROUND:

Under the California Education Code Section 47614; "Each school district shall make available, to each
charter school operating in the school district, facilities sufficient for the charter school to accommodate all
of the charter school's in-district students in conditions reasonably equivalent to those in which the
students would have been accommodated if they were attending other public schools of the district.”

Under this statute, the District is obligated to provide facilities to requesting charter schools operating
within Oakland Unified attendance boundaries. These facilities offers, if accepted, will be followed by the
establishment of a Facility Use Agreement which will define the scope of the facility use terms. The period
under which these facilities will be offered by use of the requesting charter school is for one academic
school year only: 2012-2013. The requesting charter school may submit a subsequent Prop. 39 facilities
request for the ensuing school years, pursuant to the requirements of the statute and applicable
legisfation, which will then be evaluated within the context of the District's continued capacity to provide
such facilities.

RECOMMENDATION:

It is the recommendation of staff to approve the proposed Final Facilities Offer to Bay Area Technology
School under Proposition 39 as outlined in attached resolution.
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101l racm-ty Use Rate plEuam -
10 this offer: $83.662.00

BEITFU [t RESOLVED that any such offer accepted not later than May 25. 2012 by Charter
School shall be formalized by a mutually approved Facility Use Agreement between the District and the
Charter School.

I hereby certify that the foregoing is a full. true. and correct copy of a Resolution passed at a Regularly
Scheduled Meeting of the Superintendent and/or Board of Education of the Oakland Unified School
District on April 25, 2012.

Passed by the following vote:

AYLS: David Kakishiba. Gary Yee. Christopher Dobbins. Noel Gallo.
Vice President Jumoke Hinton Hodge and President Jody london

NOES: Alice Spearman
ABSTAINED: None
ABSENT: None

I hereby certify that the foregoing is a full. true and comect copy of a Resolution adopted at a Regular
Meeting of the Governing Board of the Oakland Unified School District held April 25, 2012,

oz

Edgar Rakestraw. Jr.
Secretary. Board of Education

File ID Number:
Introduction Dz
Enactment Nun
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April 25, 2012

Hayri Hatipoglu l-Cemfled Mail & Fax 1
Bay Area Technology School —_—
4521 Webster Street

Oakland, CA 94609

RE: Proposition 39 Final Facility Offer
King Estates — 8251 Fontaine Street

Dear Hayri Hatipoglu:

On November 7, 2000, California voters passed Proposition 39. A portion of this initiative amended
Education Code section 47614 to mandate that school districts make excess facility space available to in-
district charter school students, if certain conditions are met, in a manner that is fair to al! public school
students. The California Department of Education has also promulgated implementing regulations, most
of which took effect on August 29, 2002.

To the extent possible, Oakland Unified School District has attempted to match charter school facility
requests with space available based on the compatibility of the following features:

e The guantity of classroom space requested and the excess classroom space available,

e The grades served by each program when programs are co-located.

e The school program and the site.

e The location requested and the location available.

On February 1, 2012, the District provided your charter school a Proposition 39 preliminary facility offer
to occupy space for one year only at Santa Fe Elementary School, as required by the California Code of
Regulations, Title 5. Education, Division 1. California Department of Education, Chapter 11. Special
Programs, Subchapter 19, Charter Schools, Article 3. Facilities for Charter Schools, Section 11969.9 (5
CCR s 11969.9 Cal. Admin. Code Tit. 5, s 11969.9).

This letter constitutes a Final Offer of facility space as required by the California Code of Regulations,
Title 5. Education, Division 1. California Department of Education, Chapter 11. Special Programs,
Subchapter 19, Charter Schools, Article 3. Facilities for Charter Schools, Section 11969.9 {5 CCR
§11969.9).

Response to Charter School Concerns or Counter-Proposal
As described in 5 CCR §11969.9(g), the charter school responded in writing to the District’s preliminary

facilities proposal. The District’s response to the charter school’s concerns and/or counter proposals is
attached.
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2C 2-201 opositic al Fac ¢ Offer

o Exclusive use of 12 classrooms at King Estates, 8251 Fontaine Street {(including specialized
science, computer and music rooms)

« Exclusive use of 2 non-teaching space within King Estates, 8251 Fontaine Street

« Shared use of cafeteria, gym, gym work-out rooms, yard and fields.

This offer is based on an in-district classroom ADA assumption of 249 students in 6-12 at Bay Area
Technology School.

The District and the charter school shall negotiate a Facilities Use Agreement regarding use of and
payment for the space. The agreement shall contain: for shared space, the arrangements for sharing;
specific location(s) of the space; all conditions pertaining to the space; the pro rata share amount; and
the payment schedule. {A draft of a Facilities Use Agreement including these terms was provided with
the preliminary offer.}

The space allocated by the school district will be furnished with desks and chairs, equipped with dry
erase boards, and available for occupancy by the charter school ten days prior to the charter school’s
first day of instruction in 2012-2013 (may be reduced to seven days, for good cause).

The charter school must report actual ADA to the school district every time that the charter school
reports ADA for apportionment purposes. The reports must include in-district and total ADA and in-
district and total classroom ADA. The charter school must maintain records documenting the data
contained in the reports. These records shall be available on request by the school district.

The charter school and the District may negotiate separate agreements and/or reimbursement
arrangements for specific services not considered part of facilities costs as defined in Section 11969.7.

Such services may include, but are not limited to, the use of additional space and operations,
maintenance, and security services.

ANNUAL PRO RATA SHARE & PAY SCHEDULE

All charter schools that choose to accept the Proposition 39 offer to occupy District facilities will be
charged a facilities use rate that represents the charter school’s pro rata share of general fund
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expenditures for the last fiscal year for costs for building and grounds deferred maintenance, as allowed
by statute and regulations.

The charter school’s annual rate includes the charter school’s contribution for use of classrooms and
administration space, shared access to special classrooms and non-classroom space. There may be
additional pro rata charges for required services to the entire facility, such as custodial services, sewer
charges, and gas, water and electricity. These terms and rates will be part of the final Facilities Use
Agreement.

The charter school will be charged, at the actual cost, for any extra or extended services provided by
QUSD to the charter school. The charter school will be responsible for acquiring its own basic and long
distance telephone service and Internet connectivity. The charter school will not be part of Oakland
Unified School District’s e-mail network or its ‘879-xxxx’ telephone system. This access will be
separately acquired by the charter school after consulting with OUSD facility staff regarding its
installation at the site.

The pro rata share amount that the charter school will pay for this space will be $83,662.00.

The payment schedule for the pro rata share amount, which takes into account the timing of revenues
from the state and from local property taxes, is as follows:

¢ 25% by October 1;

e 25% by December 1;
« 25%by April 1; and
e 25% by July 1.

RESPONSE

The charter school must notify the school district in writing whether or not it intends to occupy the
offered space. This notification must occur no later than 5:00 p.m., Friday, May 25, 2012 or within 30
days after District notification, whichever is later. The charter school's notification can be withdrawn or
modified before this deadline as the District and charter school negotiate terms of the Facilities Use
Agreement. After the deadline, if the charter school has notified the District that it intends to occupy the
offered space, the charter school is committed to paying the pro rata share amount as identified. If the
charter school does not notify the District by this deadline that it intends to occupy the offered space,
then the space shali remain available for school district programs and the charter school shall not be
entitled to use facilities of the school district in 2012-2013.

Respond to this final facility offer by fax, mail, or personal delivery, to be received by 5:00 p.m., Friday,
May 25, 2012 at the following address:

Qakland Unified School District
Office of Charter Schools
Attention: Gail Greely

Homm mmrrny: FAX: TRAsn
Tilden School 510-482-6774 Gail.Greely@ousd.k12.ca.us
4551 Steele Street, Rm. 11
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Oakland, CA 94619

Please do not contact the princ il  rently. iting at the offered campus. Contact the Office of
Charter Schools to schedule a meeting to discuss any terms and conditions that would apply to the
specific District site offered. These specific terms and conditions will be included in the Facilities Use
Agreement. If you would like to schedule another viewing the site or if you have any questions, please
contact me at (510) 336-7571 or at Gail.Greely@ousd.k12.ca.us.

Sincerely,

Gail Ann Greely
Office of Charter Schools, Coordinator

Cc: Jacqueline Minor, OUSD General Counsel
Cate Boskoff, OUSD Facilities Counsel
Dr. Anthony Smith, Superintendent
Timothy White, Assistant Superintendent, Facilities, Planning & Management
Tadashi Nakadegawa, Director of Facilities Management
David Montes, Director of Quality Community Schools Development Group
Alison McDonald, Network Executive Officer

Enclosure: Plan of King Estates
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Proposition 39 Final Offer of Facilities
Response to Charter School Concerns and/or Counter Proposal/s
Bay Area Technology School

Concern: Bay Tech would like to continue with the district lunch program, similar to the arrangement at
its current location.
® At this time, there is no apparent obstacle to Bay Tech continuing its current agreement with

OUSD’s Nutritional Services. Bay Tech can contact Jennifer LeBarre, Director of Nutrition

Services for more information.

Concern: Bay Tech asks how it will be provided with suitable furniture and equipment for its middle and
high school students if located at an elementary school site.
e QUSD will meet its obligations under Proposition 39 to provide furniture and equipment

comparable to that provided to district schools, using a variety of measures that could include
designating furniture currently at the final offer site, moving furniture and equipment focated at
the current Bay Tech site, and/or selecting furniture and equipment from District surplus.

Concern: Bay Tech requests the option to provide its own custodial services.
e Because the final offer site will be shared with another District school, use of District custodial

services is generaily required. Specific arrangements or exceptions for custodial service for Bay
Tech at the King Estates site can be addressed in the Facilities Use Agreement.

Concern: Bay Tech requests clarification of the calculation of the square footage upon which the pro
rata charge facilities fee is based, particularly with respect to shared space.

e For the final offer, the square footage is the total of the square footage shown on the site plans
(included with the offer) for each of the buildings offered to Bay Tech exclusively, plus a portion
of the square footage of shared building space. The spaces offered to Bay Tech exclusively are
(as designated on the attached site plans) Unit C, all portable classrooms (7) behind Unit C, plus
rooms designated as 1, 2, 3, and 4 in Unit D. The shared space is calculated as 32% of the square
footage of Units E (cafeteria/multi-purpose room) and F (gymnasium). The share was
determined to be 32% based on the proportion of classrooms offered to Bay Tech (12
classrooms of 37 total on campus).
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Exhibit C: Guide for Charter Schools in
Oakland Unified School District Facilities
2012-2013















- Requests of a general nature that do not pose an immediate threat to the safety of the facility or its
occupants. Requests to be completed within 10-30 business days.

e Light bulbs (5 or less)

o  Missing tiles (ceiling/floor)
e Signage

e Broken windows (2" floor)
e Furniture/fixture repair

e Security lights (3 or more)

Deferred Maintenance/Improvement Services. Improvement requests take precedence over existing Facility
small projects, additions, modifications and all work requests not associated with a repair of the facility. All work requests
assigned a Level 4 Priority will be reviewed on a case-by-case basis and discussed with the appropriate parties for items such
as funding, feasibility and timeline for completion.

e Chalkboards

e Pin boards

e Partition walls

e Cabinetry

e Landscaping

e Enhancement painting

e Fencing additions

e Electrical additions (i.e. computer lab)

4551 Steele Street  Oakland, CA 94619 51U.330./50U
www.ousd.k12.ca.us






