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Amendment No. 1, Engineering Services Agreement - KW Engineering, lnc. - Claremont 
Middle School MPR & Kitchen Project - Division of Facilities Planning and Management 

Approval by the Board of Education of Amendment No. I, Engineering Services 
Agreement by and between the District and KW Engineering, Inc., Oakland, CA, for the 
latter to provide building envelope and enclosure commissioning services by providing 
advice on building envelope and enclosure issues during design & construction for the 
Claremont Middle School MPR & Kitchen Project, in an additional amount of 
$30,008.00, which includes a contingency of $2,728.00 for additional services, increasing 
Agreement not-to-exceed amount from $48,180.00 to $78,188.00, and extending the term 
of the Agreement from December 31, 2022 to October 31, 2023, (an additional 304 
calendar days), and authorizing the President and Secretary of the Board to sign the 
Amendment for same with said Consultant, pursuant to the Amendment. 

This Amendment is for building envelope and enclosure commissioning services for 
building envelope and enclosure issues during design & construction of the site and three 
hundred four (304) calendar days' extension to the term date. 

100.00% 

Approval by the Board of Education of Amendment No. I, Engineering Services 
Agreement by and between the District and KW Engineering, Inc., Oakland, CA, for the 
latter to provide building envelope and enclosure commissioning services by providing 
advice on building envelope and enclosure issues during design & construction for the 
Claremont Middle School MPR & Kitchen Project, in an additional amount of 
$30,008.00, which includes a contingency of $2,728.00 for additional services, increasing 
Agreement not-to-exceed amount from $48,180.00 to $78,188.00, and extending the term 
of the Agreement from December 31, 2022 to October 31, 2023, (an additional 304 
calendar days), and authorizing the President and Secretary of the Board to sign the 
Amendment for same with said Consultant, pursuant to the Amendment. 
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 Contract No.   P.O. No.     

AMENDMENT NO. 1 

ENGINEERING SERVICES AGREEMENT 

This Amendment is entered into between the Oakland Unified School District (OUSD) and KW Engineering, Inc. OUSD entered into 

an agreement with CONTRACTOR for services on July 1, 2021 (“Agreement”), and the parties agree to amend the Agreement for 

the Services with Claremont Middle School MPR & Kitchen Project as follows and in the attached Exhibit A:  

1. Services:   The scope of work is unchanged.   X   The scope of work has changed.   
If scope of work changed:  Provide brief description of revised scope of work including description of expected final results, 
such as services, materials, products, and/or reports; attach additional pages as necessary.   

The CONTRACTOR agrees to provide the following amended services:   This amendment covers Building Envelope and Enclosure 
Commissioning Services by providing advice on building envelope and enclosure issues during design & construction, as described in 
the Proposal dated January 11, 2022, attached to this Amendment as part of Exhibit A. 

2. Terms (duration):  The term of the contract is unchanged. X   The term of the contract has changed. 
If term is changed:  The contract term is extended by an additional Three Hundred Four days (304), and the 
amended expiration date is October 31, 2023.  The current end date is December 31, 2022.   

3. Compensation:  The contract price is unchanged. X   The contract price has changed. 

If the compensation is changed:  The not to exceed contract price is  

X    Increased by: Thirty thousand Eight dollars No/100 ($30,008.00), which includes a not-to-exceed 
contingency of $2,728.00 for Additional Services. 

  Decreased by _______________ dollars and no/100 ($______________). 

Prior to this amendment, the not-to-exceed contract price was Forty-Eight Thousand One Hundred Eighty dollars 
and No/100($48,180.00)_and after this amendment, the not-to-exceed contract price will be: Seventy-Eight 
Thousand One Hundred Eighty-Eight dollars and No/100 ($78,188.00) 

4. Remaining Provisions:  All other provisions of the Agreement, and prior Amendment(s) if any, shall remain unchanged
and in full force and effect as originally stated.

5. Amendment History:
X    There are no previous amendments to this Agreement.   This contract has previously been amended as follows:  

No. Date General Description of Reason for Amendment Amount of 
Increase (Decrease) 

6. Approval:  This Amendment is not effective, and no payment shall be made to Contractor based on this Amendment, until it is signed
by Contractor and approved by the Board of Education.
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Amendment No. 1 – KW Engineering, Inc. – Claremont Middle School MPR & Kitchen Project - $30,008.00 

{SR357123) Rev. 7/2/03 

EXHIBIT “A” 
Scope of Work for Amendment 

Contractor Name:  KW Engineering, Inc. 

1. Detailed Description of Services to be provided:  This amendment covers Building Envelope and
Enclosure Commissioning services by providing advice on building envelope and enclosure issues during
design & construction, as described in the Proposal dated January 11, 2022, attached to this Amendment as
part of Exhibit A.

2. Specific Outcomes:

3. Alignment with District Strategic Plan:  Indicate the goals and visions supported by the services of this
contract:

0 Ensure a high quality instructional core 0 Prepare students for success in college and careers 
0 Develop social, emotional and physical health X Safe, healthy and supportive schools 
X Create equitable opportunities for learning x Accountable for quality 
0 High quality and effective instruction 0 Full service community district 



 EXHIBIT A

OUSD Claremont Middle School Multi-purpose Building 

Addendum #1 - Add Building Envelope Commissioning 

kW Engineering, Inc. proposes to contract with sub-consultant, Morrison Hershfield {MH), to provide Building Envelope 

Commissioning services at the Claremont Middle School Multi-purpose Building and Kitchen. This is a proposed Addendum to kW 

Engineering's existing contract for MEP commissioning of the OUSD Claremont Middle School project. 
1. PROJECT DESCRIPTION

This proposal is based on the documents listed below as provided to us via email by Deshonne Hall on December 15, 2021. 

• Constructability Review Backcheck (75%DD) Drawing Set

• Constructability Review Backcheck (75%DD) Specification Set

The new Multi-Purpose Building and Kitchen is a single level building totaling approximately 9,544 square feet and consists of 

a cafeteria, kitchen, stage platform, and associated support storage rooms. The building is a steel framed structure with a 

combination glue-laminated and steel framed roof structure with a standing seam metal roofing as well as cement plaster 

and fiber board panel walls with batt insulation in the steel stud cavity and continuous insulation as well as aluminum framed 

storefronts, windows, and doors. 

We understand that the project is California High Performance School {CHPS) designed. We understand this project has nearly 

completed the design development phase and will be entering the construction document phase. 

kVV Engineering, Inc 
Project Name: Claremont Middle School Multi-Purpose Building 
Date: January 11, 2022 



OUSD Claremont Middle School Multi-purpose Building 

Addendum #1 - Add Building Envelope Commissioning 

2. SCOPE OF SERVICES

We have developed the following scope of work after reviewing the Constructability Review Backcheck Drawing and 

Specification documents. The quantities and fees for each of these services are itemized in the fee breakdown table shown 

in Compensation, Section 8. 

MH's role in the project will be to perform Building Enclosure Commissioning Services by providing advice on building 

envelope issues during design and construction. The Architect's design team will prepare all construction drawings and 

specifications. We will provide review of the Architect's documents as outlined in our scope of work and provide our 

recommendations with respect to appropriate assemblies for the proposed use and exposure of the building. This proposal 

does not include preparation of standalone construction documents. 

Construction Documents 

a. Owner's Project Requirements

i. MH will meet with the Owner and Architect to review and provide input to the Owner's Project

Requirements (OPR) document for relevant information pertaining to Building Envelope Components.

b. Drawing Reviews:

i. Review architectural drawings of the building envelope systems provided to us with regards to the

design of roofing, waterproofing, cladding, and glazing assemblies interface details. These will take

the form of markups.

c. Specification Reviews:

i. Review specifications, CSI Divisions 7 (thermal/ waterproofing), 8 (doors and windows) relative to the

Enclosures, and 9 (finishes) relative to the Enclosures. These will take the form of markups.

d. Design Meetings:

i. Attend one (1) meeting via teleconference to discuss drawing review.

e. Ongoing Consultation:

i. Provide ongoing consultation to review specific details, email correspondence or telephone calls,

attend additional meetings, or other services outside the defined deliverables.

Construction Administration 

a. Attend the pre-construction conference:

i. Attend one (1) pre-construction conference to review Enclosure expected performance, contractor
sequencing, and collaboratively kickoff the project.

b. Review of Enclosure Material Submittals:

i. We will assist the architect in reviewing submittals for conformance to the Contract Documents. We
have assumed four (4) submittals for all roofing and enclosure components. We assume review
consists of initial submittal.

c. Review of Glazing Shop Drawing Submlttals:

i. We will assist the architect in reviewing glazing submittal for conformance to the Contract Documents.
We assume review consists of one (1) initial submittal and one (1) re-submittal.

kW Engineering, Inc 
Project Name: Claremont Middle School Multi-Purpose Building 
Date: January 11, 2022 



OUSD Claremont Middle School Multi-purpose Building 

Addendum #1 - Add Building Envelope Commissioning 

d. Attend Site Mock-up

i. Morrison Hershfield will perform limited site observations of selected initial building envelope
assemblies/mock-ups.

ii. This will be used to confirm that the construction of the building envelope components is in general
conformance with the contract documents and the assemblies/mock-ups will serve to define the
acceptable standard for the project.

iii. Design issues identified through this observation process will be referred to the Architect's design team
for resolution.

e. Construction Site Visits

i. One of the site visits will be used to attend a field performance (water) test for the glazing system.

ii. Provide periodic field observations of the installations and finish to help confirm that the construction of
the building envelope components is in general conformance with the standards established through
the initial site observations and the contract documents.

iii. We will provide written reports to the architect with itemized documentation of any observed deficiencies
with support photographs.

iv. We have indicated the number of site visits budgeted in our enclosed fee table. If additional trips are

requested/required, we have provided optional additional service fees in our enclosed fee table and will

provide an additional service request for review and approval.

f. Ongoing Consulting:

i. Provide assistance with RFls, ASI and directives related to the fac;ade and waterproofing systems.

Optional Additional Services 

a. Additional Construction Site Visits

i. We will make additional site visits, as requested, consistent with terms of the Contingency Phase and
kW standard rates, as shown in the 2022 Billing Rates table in the Compensation section.

3. ASSUMPTIONS AND LIMITATIONS

1. All in-person meetings are assumed to occur in the San Francisco Bay Area.

2. Final approval over building envelope details and coordination of envelope issues with all other code

requirements, such as fireproofing, remains with the Architect as Designer of Record.

3. Drawings and Specifications will be reviewed for water penetration, vapor diffusion, air leakage, thermal

performance, and differential movement, with emphasis on water tightness.

4. Review of the enclosure for thermal performance is limited to the potential thermal bridging and condensation

issues.

5. Assistance with respect to the structural aspects shall be considered additional consultation of the proposed

building envelope systems (i.e. feasible spans, typical attachment methods, lateral displacement requirements,

etc.).

6. Site visits, field observations and testing are based on a sampling of completed work, and work in progress at

the time of each visit.

7. Field observations are performed as part of quality assurance and are not intended to be exhaustive and do

not relieve the Contractor or trades of their responsibilities for quality control, conformance with project

construction documents, and applicable codes.

kW Engineering, Inc. 
Project Name: Claremont Middle School Multi-Purpose Building 

Date: January 11, 2022 



OUSD Claremont Middle School Multi-purpose Building 

Addendum #1 - Add Building Envelope Commissioning 

8. MH and kW Engineering may provide recommendations but are not responsible for the means and

methods of construction or supervision of the installation by the Contractor. As such, MH and/or kW

Engineering are not responsible for the outcome of the testing. The client understands that our

completion of the above scope of work cannot guarantee a passing test result.

9. All submittals and drawings for review will be available in PDF format. All comments related to

reviews will be provided electronically in PDF format.

5. EXCLUSIONS

1. Vertical access to test locations or areas requiring reviews by MH field personnel.

2. Lab testing or factory visits.

3. Tasks related to the Bid Negotiation Phase.

4. Energy Modeling.

5. Hygrothermal Analysis (WUFI).

6. LEED Consulting Services

7. Site specific safety training in excess of standard training maintained by MH Building Science
personnel.

6. SCHEDULE

Based on the schedule we were provided we understand the project schedule as follows: 

• The Project is currently at the 90% design milestone
• Assumed duration of envelope construction: 4 months

The following are the typical turn-around times for these deliverables. If an accelerated schedule is required, kW 

Engineering and Morrison Hershfield would be pleased to discuss alternative arrangements. 

1. Attendance at in-person meetings: within five business days of receiving notice.

2. Attendance at web/conference call meetings: within two business days of receiving notice.

3. Architectural drawing review: within ten business days of receipt of drawings.

4. Specification review: within ten business days of receipt of specifications.

5. Shop drawing review: within ten business days of receipt of shop drawings.

6. Trade submittal review: within five business days of receipt of submittals.

7. Attendance at site visits: within two business days of receiving notice.

8. Site visit report: within four business days of site visit.

9. Action Item Lists: as appropriate.

kW Engineering, Inc 
Project Name: Claremont Middle School Multi-Purpose Building 
Date: January 11, 2022 



OUSD Claremont Middle School Multi-purpose Building 

Addendum #1 - Add Building Envelope Commissioning 

8. COMPENSATION

We have provided a not-to-exceed fee, including expenses, for the services outlined in the above scope of work, as listed in the 

detailed Table of Fees below. The fee table outlines our fee schedule for each phase of Building Envelope Cx consulting services. 

The table defines the allowance for quantities for fixed deliverables (meetings, document reviews, site visits, etc.) and the 

number of staff hours associated with the ongoing consultation allowance or other services. Our complete proposal is formed 

by the written description of services, table of fees, and our standard terms and conditions. 

This proposal is valid for 30 days. 

OUSD- Claremont MPR + Kitchen - Building Envelope 

Table of Fees 

Quantity 

1.Construction Document Phase 
Review Owners Project Requirement (QPR)+ meeting 1 

Drawing Reviews 1 

Specification Review 1 

Design Meeting - Web Meeting 1 

On-going Consultation 5 

Phase Total 
2. Construction Phase (assumed 4 months construction for envelope) 

Pre-construction meeting 

Roofing + Enclosure Material Submittal Review(s) 

Glazing Shop Drawing Review(s) 

Glazing Shop Drawings Review (re-submittal) 

Initial Assemblies/ Mock-up Reviews 

Site Visits 

- 1 Observe Glazing Field Performance WaterTesl 

- 4 Periodic Construction Observations 

On-going Consultation 
Phase Total 

TOTAL FEES 
110% CONTINGENCY 

I Total Fee - Building Envelope Cx 

OPTIONAL ADDITIONAL SERVICES 

I 
Construction Phase 

Additional Site Visits 

Note 

kW Engineering, Inc 
Project Name: Claremont Middle School Multi-Purpose Building 
Date: January 11, 2022 

I 

4 

1 

I 

1 

5 

10 

Quantity 

each 

Units 

Meeting 

Review 

Review 

Meeting 

hours 

Meeting 

Submittals 

Submittals 

Submittals 

Visit(s) 

Visits 

Hours 

Units 

Visit 

Reimb. Phase Fee 
Phase Fee Expenses 

(w expenses 
included) 

$7,690 $0 $7,690 

$19,590 $0 $19,590 
$27,280 $27,280 

$ 2,728 
$30,008 

Reimb. 
Phase Fee 

Phase Fee 
Expenses 

(wexpenses 

included) 

$1,650 $0 $1,650 
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510-465-3090 510-452-2193

dchambers@dealeyrenton.com

Sentinel Insurance Company 11000
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HARTFORD INSURANCE COMPANY 38288
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30 Days Notice of Cancellation.

Oakland Unified School District
Attn: Tadashi Nakadegawa
Director of Facilities
955 High Street
Oakland CA 94601
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DIVISION OF FACILITIES PLANNING & MANAGEMENT ROUTING FORM 

Services cannot be provided until the contract is awarded by the Board Q! is entered by the Superintendent pursuant to 
authority delegated by the Board. 

Attachment 
Checklist 

x Proof of general liability insurance, including certificates and endorsements, if contract is over $15,000 
x Workers com ensation insurance certification, unless vendor is a sole rovider 

Contractor Information 

Contractor Name KW Engineering, Inc. Agency's 
Sean Harleman 

Contact 
OUSD Vendor ID# 002451 Title Principal 
Street Address 287 17th Stret, Suite 300 City I Oakland I State I CA I Zip
Telephone 510-834-6420 Policy Expires I 

I 94612

Contractor History Previously been an OUSD contractor? X Yes D No I Worked as an OUSD employee? D Yes X No 

OUSD Project# 15127 

Term of Original/ Amended Contract 

Date Work Will Begin (I.e., 
7-1-2021

Date Work Will End By (not more than 5 years from start 
effective date of contract) date; for construction contracts, enter planned completion date) 

New Date of Contract End (If Anv) 10-31-2023

Compensation/Revised Compensation 

If New Contract, Total If New Contract, Total Contract 
Contract Price (Lump Sum) Price (Not To Exceed) $ 

Pay Rate Per Hour (If Hourly) $ If Amendment, Change in Price $30,008.00 

Other Expenses Requisition Number 

Budget Information 

If you are planmng to multi-fund a cont,act usmg LEP funds. please contact the State ancl Federal Office before completing reqws1t1on 

Resource# Funding Source Org Key Object Amount 
Code 

9655 9670 Fund 21, Measure Y 210-9655-0-9670-8500-6215-201-9180-9905-9906-9999-15127 6215 $30,008.00 

Approval and Routing (in order of approval steps) 

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your 
knowledge services were not provided before a PO was issued. 

Division Head Phone 510-535-7038 Fax 510-535-7082

1. Executive Dire 

2. 

Signature 

General Cou 

Signature 

•laa..-r.=v..
/ l.ozano Smith, as to form only 

Deputy Ci,lef, 

3. Signature 

Chief Financial Officer 

4. Signature 

President, Board of Education 

5. Signature 

Date Approved 

Date Approved 

Date Approved 

Date Approved 

Date Approved 

{SR359921 }A999069.P001 Rev. 1/2012022 THIS FORM IS NOT A CONTRACT 

1/27/22 

2-24-2022Gary Yee

COREY.HOLLIS
Gary Yee
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CONTRACT JUSTIFICATION FORM 
, OAt:t.:'�h� Ut41FIEO 
; .. 'iCttCJCll CtUfc<T This Form Shall Be Submitted to the Board Office With Every 

Agenda Contract. 

Legislative File ID No. 21-1510 

Department: Facilities Planning and Management 

Vendor Name: KW Engineering 

Project Name: Claremont MS New Multi-Purpose Building 

Contract Term: Intended Start: July 1, 2021 

Total Cost Over Contract Term: $48,180.00 

Approved by: Tadashi Nakadegawa 

Is Vendor a local Oakland Business or has it met the requirements of the 

Local Business Policy? 181 Yes (No if Unchecked) 

How was this contractor or vendor selected? 

Project No.: 15127 

Intended End: 12-13-2022 

This Consultant was chosen through a fair and competitive RFP process based on demonstrated competence, professional 
qualifications, expertise, and experience with similar projects they completed in the past for the District. The District issued an RFQP 
on February I 0, 2021, and selected this consultant based on its response. 

Summarize the services or.supplies this contractor or vendor will be providing. 

Consultant will provide review and deployment of design documents for commissioning work that ensures all systems and controls 
o erate and communicate ro erl to save o erational costs.

Was this contract competitively bid? □ Check box for "Yes" (If "No," leave box unchecked)

If"No," please answer the following questions: 

I) How did you determine the price is competitive?

Consultant has done and is currently working for the District. Based on their experience of expertise with this particular type of work, the 
District found that the Consultant performed work quickly, accurately, and efficiently, and at a reasonable cost to the District. 

Revised 06/17/20 I 9 
{SR540259} 

-1-



2) Please check the competitive bidding exception relied upon:

Construction Contract: 

□ Price is at or under UPCCAA threshold of$60,000 (as of 1/1/19)

□ CMAS contract [may only include "incidental work or service"] (Public Contract Code §§ l0IOl(a) and

10298(a)) contact legal counsel to discuss if applicable

Emergency contract (Public Contract Code §§22035 and 22050) contact legal counsel to discuss if

applicable

D No advantage to bidding - contact legal counsel to discuss if applicable 

Sole source contractor - contact legal counsel to discuss if applicable 

D Completion contract - contact legal counsel to discuss if applicable 

D Lease-leaseback contract RFP process contact legal counsel to discuss if applicable 

Design-build contract RFP process contact legal counsel to discuss if applicable 

D Energy service contract contact legal counsel to discuss if applicable 

D Other: __________ - contact legal counsel to discuss if applicable 

Consultant Contract: 

D Construction project manager, land surveyor, or environmental services selected based on demonstrated 

competence and professional qualifications (Government Code §4526) 

Architect or engineer- use of a fair, competitive RFP selection process (Government Code §§4529.10 et 

seq.) 

□ Architect or engineer when state funds being used - use of competitive process consistent with

Government Code §§4526-4528 (Education Code § 17070.50)

D Other professional or specially trained services or advice no bidding or RFP required (Public Contract 

Code §20111 ( d) and Government Code §53060) - contact legal counsel to discuss if applicable 

D For services other than above, the cost of services is $96,700 or less (as of 1/1/21) 

D No advantage to bidding (including sole source) contact legal counsel to discuss if applicable 

Purchasing Contract: 

{SR540259} 

D Price is at or under bid threshold of$96,700 (as of 1/1/21) 

Certain instructional materials (Public Contract Code §20118.3) 

□ Data processing systems and supporting software - choose one of three lowest bidders (Public Contract
Code §20118.1)
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Electronic equipment competitive negotiation (Public Contract Code §20118.2) contact legal counsel 

to discuss if applicable 

CMAS contract [may only include "incidental work or service"] (Public Contract Code §§1010l (a) and 

10298(a)) - contact legal counsel to discuss if applicable 

D Piggyback contract for purchase of personal property (Public Contract Code §20118) - contact legal 

counsel to discuss if applicable 

Supplies for emergency construction contract (Public Contract Code §§22035 and 22050) contact legal 

counsel to discuss if applicable 

D No advantage to bidding (including sole source) contact legal counsel to discuss if applicable 

D Other: 
-----------

Maintenance Contract: 

D Price is at or under bid threshold of $96,700 (as of 1/1/21) 

D No advantage to bidding (including sole source) - contact legal counsel to discuss 

Other: __________ _ 

3) Explain in detail the facts that support the applicability of the exception marked above:

Consultant is providing commissioning services associated with the New Multi-Purpose Building, for the District 
through the scope of their engineering services. 

-3-
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AGREEMENT 

FOR 

ENGINEERING SERVICES 

This agreement for engineering services ("Agreement") is between the Oakland Unified School 
District, a California public school district (the "District"), and KW Engineering (the "Engi

neer"), with respect to the following recitals: 

A. District proposes to undertake a project which requires the services of a duly qualified and
licensed engineer.

B. Engineer represents that Engineer is licensed to provide engineering services in the State of
California and is specially qualified to provide the services required by the District.

C. The Parties have negotiated the terms under which Engineer will provide such services and
reduce such terms to writing by this Agreement.

The Parties therefore agree as follows: 

ARTICLE 1 

DEFINITIONS 

1.1 Additional Services. "Additional Services" shall mean those services in addition to the 
Basic Services that are provided by Engineer and authorized in writing by the District, and as 
further defined in Article 6 below. 

1.2 Agreement. "Agreement" shall mean this Agreement for Engineering Services. In the event 
of a conflict between the body of the Agreement and Exhibit C, the body of the Agreement shall 

control. 

1.3 Basic Services. Engineer's Basic Services consist of the services as defined in Article 5 and 
Exhibit C. 

1.4 Contract Documents. "Contract Documents" shall mean those documents which are re
quired for the actual construction of the Project, including but not limited to the Agreement be
tween District and Contractor, complete working drawings and specifications setting forth in detail 

sufficient for construction the work to be done and the materials, workmanship, finishes and equip
ment required for the architectural, structural, mechanical, electrical system and utility-service
connected equipment and site work. 

1.5 Contractor. "Contractor" shall mean one or more contractors ultimately selected to perform 
work on the Project or any replacement. 

1.6 District. "District" shall mean Oakland Unified School District, and its governing board 
members, employees, agents and authorized representatives. 
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1.7 Engineer. "Engineer" shall mean KW Engineering, and its officers, shareholders, owners, 

partners, employees, agents and authorized representatives. 

1.8 Project. "Project" shall mean the work of improvement described in Article 3 and the con
struction thereof, including the Engineer's services thereon, as described in this Agreement. 

1.9 [Not Used.] 

1.10 Wrongful Acts or Omissions. "Wrongful Acts or Omissions" shall mean Engineer's acts or 
omissions in breach of this Agreement, the applicable standard of care, or law. 

ARTICLE2 

RETENTION OF ENGINEER; STANDARD OF CARE 

2.1 District retains Engineer to perform, and Engineer agrees to provide to District, for the con
sideration and upon the terms and conditions set forth below, the engineering services specified in 

this Agreement and related incidental services. The Engineer agrees to perform such services as 
expeditiously as is consistent with professional skill and care and the orderly progress of the Pro
ject. All services performed by the Engineer under and required by this Agreement shall be per
formed (a) in compliance with this Agreement, and (b) in a manner consistent with the level of 
care and skill ordinarily exercised by engineers in the same discipline, on similar projects in Cali
fornia with similar complexity and with similar agreements, who are specially qualified to provide 
the services required by the District; and all such services shall be conducted in conformance to, 

and compliance with, all applicable Federal, State and local laws, including but not limited to 
statutes, decisions, regulations, building or other codes, ordinances, charters, and the Americans 
with Disabilities Act ("ADA"). Engineer shall be responsible for the completeness and accuracy 
of its plans and specifications. 

ARTICLE3 

DESCRIPTION OF PROJECT 

3.1 The Project concerning which such engineering services shall be provided is described as: 

KW Engineering, Inc. to provide review and deployment of design documents for commission

ing work that ensures all systems and controls operate and communicate properly to save opera

tional costs. 
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ARTICLE4 

COMPENSATION 

4.1 Basic Services. For the Basic Services satisfactorily performed under this Agreement, Engi
neer shall be compensated according to its hourly rate schedule (Section 4.8, below). Engineer's 
total compensation for its Basic Services shall not exceed FORTY-THREE THOUSAND EIGHT 
HUNDRED DOLLARS AND NOil 00 ($43,800.00), which is Engineer's estimate of the maxi
mum total cost of its Basic Services on the Project, based on its March 10, 2021, fee estimate. 
However, Engineer will not be compensated for any Basic Services required as a result of Wrong
ful Acts or Omissions. Engineer acknowledges that the not-to-exceed amount for Basic Services, 
above, includes contingency compensation in the event that more time and costs than originally 
anticipated may be necessary to complete the Basic Services. 

4.2 Additional Services. Engineer may invoice separately for Additional Services if provided 
by Engineer under Article 6, and the total compensation for Additional Services shall not exceed 
FOUR THOUSAND THREE HUNDRED EIGHTY DOLLARS AND NO/100 ($4,380.00). How
ever, Engineer will not be compensated for any Additional Services required as a result of Wrong
ful Acts or Omissions. 

4.3 Reimbursable Expenses 

4.3.1 Reimbursable Expenses are those actual out-of-pocket expenses directly incurred as 
a result of Engineer's performance of Basic or Additional Services under this Agreement. Engi

neer may not charge a mark-up on Reimbursable Expenses. Reimbursable Expenses are limited 
to these expenses related to the Project: Fax, reproduction expense (excluding such expense for 
reproductions for office use by Engineer and its consultants), postage, messenger, transportation, 
living expenses in connection with out-of-town travel, long distance communications, expense of 
renderings, models and mock-ups requested by District, expense of publishing under Section 5.6.5, 
expense of data processing and photographic production techniques when used in connection with 
Additional Services, and, if authorized in advance by the District, expense of overtime work re
quiring higher than regular rates. Reimbursable Expenses do not include indirect costs, such as 
general overhead (for example, home office overhead [including technology hardware and soft
ware] or insurance premiums), for which Engineer must pay out of its compensation for services 
under Section 4.1, above; nor do they include expenses incurred in connection with Basic or Ad
ditional Services that result from Wrongful Acts or Omissions. 

4.3.2 Engineer shall be reimbursed by District for its Reimbursable Expenses on the Pro
ject. Engineer's total reimbursement for Reimbursable Expenses shall not exceed $0, which is 
Engineer's estimate of the maximum total cost of Reimbursable Expenses on the Project. 

4.4 The total not-to-exceed price under this Agreement based on Sections 4.1, 4.2, and 4.3 above 
is FORTY-EIGHT THOUSAND ONE HUNDRED EIGHTY DOLLARS AND NO/100 
($48,180.00). For services satisfactorily performed, payment for Basic Services, Additional Ser

vices, and Reimbursable Expenses shall be made on a monthly basis after receipt and approval by 
the District of the Engineer's properly documented and submitted invoices. To be "properly doc-
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umented and submitted," an invoice shall be timely, be accompanied by all necessary documenta

tion, list all activities performed, and for each activity performed list the person performing it and 
the person's rate of compensation. Engineer's invoice shall be submitted within ten (10) days of 
the end of the monthly billing period. Invoices, receipts and other documentation to establish the 

validity of all Reimbursable Expenses shall be a prerequisite to District payment of such expenses. 

If District disputes a portion of a properly submitted invoice, it shall notify Engineer of the dispute 
and, upon Engineer's request, arrange for a meeting to confer about, and potentially resolve, the 

dispute. Prior to this meeting, Engineer shall provide all documentation requested to support dis
puted portions of a properly submitted invoice. Regardless of any such dispute about an invoice 

or payment, Engineer shall continue to provide all services required by this Agreement and law 

until the end of the Project, even if District and Engineer cannot resolve all such disputes. Pay

ments of undisputed portions of a properly submitted invoice shall be made within 60 days of 
receipt of the invoice; Engineer otherwise waives all rights and remedies under law related to 

receipt of payment of undisputed amounts. 

4.5 The Engineer's compensation shall be paid notwithstanding a Contractor-caused delay in 

completion of the project or reduction of final construction cost by reason of penalties, liquidated 
damages, or other amounts withheld from the Contractor. However, District may withhold from 

payments to Engineer to the extent that (i) Basic and Additional Services remain to be performed, 

including but not limited to those required for project closeout and payments to Contractor, and 
(ii) Wrongful Acts or Omissions caused District to incur damages, losses, liabilities or costs, in

cluding but not limited to withholding any amounts for which Engineer is responsible under Sec

tion 5.7.20. If the total amount invoiced by Engineer reaches the not-to-exceed Basic Services

amount before Engineer's Basic Services under this Agreement are complete, Engineer must com

plete the Basic Services without submitting additional invoices, or receiving additional payment,
for Basic Services.

4.6 Should District cancel the Project under section 12.1 of this Agreement at any time during 

the performance of this Agreement, Engineer shall, upon notice of such cancellation, immediately 

cease all work under this Agreement. In such event, Engineer's total fee for all services performed 

shall be computed as set forth in Section 12.1. 

4.7 District has the right to audit Engineer's records and files regarding, or relating to, any of the 
work performed by Engineer for District on this Project during or after the Project. Engineer shall 
keep complete records showing all hours worked and all costs and charges applicable to its work 

under this Agreement. Engineer will be responsible for Engineer's consultants keeping similar 

records. District shall be given reasonable access to Engineer's Project related records and files 
for audit purposes within ten (10) days of receipt of District's request. Engineer shall keep and 

maintain those records and files for ten (10) years. 

4.8 Engineer's hourly rate schedule for its services is attached as Exhibit A.

4.9 Engineer shall not accept compensation or other benefits from other persons related to the 

Project, including payments from manufacturers of construction materials that are specified in the 
design. 
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ARTICLES 

BASIC SERVICES TO BE RENDERED BY ENGINEER 

5.1 General

5. I. I Engineer's Basic Services consist of the services normally required to perform the

tasks, work, and services described in Exhibit C. The District shall have the right to add or delete 

from the Engineer's scope of services as it may determine is necessary for the best interests of the 
Project and/or the District. Engineer shall expeditiously and diligently perform all of its work and 
obligations under this Agreement. Engineer may not cease, delay or reduce, or threaten to cease, 
delay or reduce, its performance based on a payment dispute with District under Section 4.4, above. 
The Engineer acknowledges that its priority is to complete the Project and the Engineer's services, 

and that any payment disputes with the District under Section 4.4, if not resolved during the Pro
ject, must wait for resolution after the Project. 

5.1.2 Engineer is an agent of District and shall reasonably represent the District at all times 

in relation to the Project. 

5.1.3 Engineer shall be fully licensed as required by law at all times when providing ser

vices under this Agreement. 

5.2 Consultants

5.2.1 Engineer's Consultants. The Engineer shall employ or retain at Engineer's own ex

pense, engineers and other consultants necessary to Engineer's performance of this Agreement and 

licensed to practice in their respective professions in the State of California. Engineers and con

sultants retained or employed by Engineer for this Project shall be approved by District prior to 
their commencement of work. The Engineer's consultants shall be employed or retained to provide 
assistance during all aspects of the Project and will include, in addition to design services: review 
of schedules, shop drawings, samples, submittals, and requests for information. The Engineer's 
Consultants shall also conduct periodic inspections of the site to determine conformance with the 

Project design and specifications and shall participate in the final inspections and development of 

any "punch list" items. Engineer must disclose to District all such consultants employed or re
tained, and the compensation paid to those retained. 

5.2.2 District's Consultants. Engineer shall confer and cooperate with consultants retained 
by District as may be requested by District or as reasonably necessary. District may retain a con

struction manager to assist District in performance of District's duties for the Project. 

5 .2.3 The Engineer shall procure a certified survey of the site if required for the Basic 

Services, including grades and lines of streets, alleys, pavements, adjoining properties and struc
tures; adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed re

strictions, boundaries and contours of the building site, locations, dimensions and floor elevations 

of existing buildings, other improvements and trees; and full information as to available utility 

services and lines, both public and private above and below grade, including inverts and depths. 
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All the information on the survey customarily referenced to a project benchmark shall be refer
enced to a Project benchmark. The cost of any such survey shall be borne by the District, and the 

District shall own and, upon termination of this Agreement or completion of the Project, shall have 
returned to it by Engineer any designs, plans, specifications, studies, drawings, estimates or other 

documents prepared as part of the survey. 

5 .2.4 Engineer shall procure chemical, mechanical or other tests required for proper design, 
tests for hazardous materials and borings or test pits necessary for determining subsoil conditions, 

if required for the Basic Services. The cost of any such tests shall be borne by the District, and the 
District shall own and, upon termination of this Agreement or completion of the Project, shall have 
returned to it by Engineer any designs, plans, specifications, studies, drawings, estimates or other 

documents prepared as part of the testing. 

5.3 Performance of Services. 

5.3.1 The Engineer shall, at all times, have access to the Project wherever it is in prepara
tion and progress. To the extent reasonably possible given Contractor's work in progress, the 

District shall provide such access so that the Engineer may perform its functions under the Agree
ment and Contract Documents. 

5.3.2 The Engineer must comply with any applicable requirements of the DSA Construc
tion Oversight Process. 

5.3.3 The Engineer shall not be responsible for construction means, methods, techniques, 
sequences or procedures, or for safety precautions or programs in connection with the work. The 
Engineer shall not be responsible for acts or omissions of the Contractor, subcontractors, or their 

agents or employees or of any other persons performing portions of the Project not employed or 
retained by Engineer, unless due to Wrongful Acts or Omissions. 

5.3.4 The Engineer shall make such regular reports as shall be required by agencies having 
jurisdiction over the Project. When construction is properly completed, Engineer shall provide 
such certification as to Hazardous Substances as may be required of engineers for such projects by 
the OPSC. 

5.3.5 Notwithstanding anything else in this Agreement, as a part of its Basic Services the 

Engineer shall assist the District in evaluating and responding to claims, disputes and other matters 
in question between the Contractor and the District, including but not limited to claims made 

against the District as a result of alleged or claimed Wrongful Acts or Omissions, and shall in all 

instances provide such truthful testimonial assistance as may be required by the District at no cost 
to the District. Engineer agrees to toll all statutory periods of limitations for District's claims, 

lawsuits or other proceedings against Engineer which arise out of, or are related to, any claims by 
Contractors against District until Contractors' claims are fully and finally resolved. This tolling 
period commences upon a Contractor's initial submission of a notice of claim, change order re

quest or claim. At any time, District may terminate the tolling period effective ten (10) days after 
written notice to Engineer, and after such termination, District may pursue claims, lawsuits or other 

proceedings against Engineer. 
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5.3.6 Notwithstanding any other provision of this Agreement, in the event a change order 

is caused by, or necessitated as a result of, Wrongful Acts or Omissions, or the District otherwise 
incurs costs or damages as a result of Wrongful Acts or Omissions, the Engineer shall be respon

sible for the following: 

5.3.6.1 In the event of such a change order, Engineer shall be responsible for the 
difference between (a) what the contractor would have added to its original bid or proposal for the 
Project if the Wrongful Act or Omission had not occurred (i.e., the "added value" portion of the 
change order), and (b) what the contractor charges the District in the change order. The amount of 
added value of any change order work shall be based on the circumstances of the Engineer's 

Wrongful Act or Omission and the change order work necessitated by the Wrongful Act or Omis
sion. It is the parties' intent that the District should pay no more than what the District would 

have paid if the Wrongful Act or Omission had not occurred. 

5.3.6.2 In addition, Engineer shall be responsible for any other costs or damages 
which the District incurs as a result of Wrongful Acts or Omissions, including but not limited to 

any delay damages the District pays to, or cannot collect from, Contractor or any third party. 

The District may backcharge, and withhold payment from, the Engineer for these costs and dam
ages, and may seek reimbursement for any amount which exceeds any retention of the contract 

amount at the time of collection. When District so backcharges and withholds, upon Engineer's 
request District and Engineer shall meet and confer in good faith in an effort to reach agreement 

on (a) whether a Wrongful Act or Omission occurred, (b) whether it caused the change order ex
pense, ( c) what damages have been incurred by District, and ( d) what portion of the damages are 
attributable to Engineer as described above. If District and Engineer do not reach agreement on 

all four of these items when meeting and conferring, then District and Engineer shall use mediation 
in good faith to resolve the dispute. If mediation fails, then either District or Engineer can initiate 

a court action to resolve the dispute. 

ARTICLE6 

ADDITIONAL SERVICES TO BE RENDERED BY ENGINEER 

6.1 "Additional Services" shall be provided by Engineer if authorized in writing by District. No 

additional compensation shall be paid to Engineer for performing these Additional Services unless 
the District and the Engineer agree in writing as to the amount of compensation for such services 

prior to such services being rendered. Such compensation shall be paid based on the hourly rates 

in Section 4.8 and as otherwise set forth in this Agreement. Any work performed by Engineer 
without written authorization OR without written agreement on compensation shall be presumed 

to be Basic Services. 

6.2 The following is a list of services that are not included in the Basic Services to be provided 

under this Agreement, and will be performed only in accordance with Article 6.1, above: 

6.2.1 providing financial feasibility or other special studies; 
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6.2.2 providing services relative to future facilities, systems and equipment which are not 

intended to be constructed during the Construction Phase; 

6.2.3 providing coordination of Project performed by separate contractors or by the Dis

trict's own forces; 

6.2.4 providing analyses of owning and operating costs, or detailed quantity surveys or 

inventories of material, equipment and labor; 

6.2.5 preparing to serve or serving as an expert witness in connection with any public hear

ing, arbitration proceeding or legal proceeding, other than when resulting from Engineer's or its 

consultants' alleged Wrongful Acts or Omissions; 

6.2.6 providing any other services not otherwise included in the Agreement and not cus

tomarily furnished in accordance with generally accepted engineering practice. 

ARTICLE7 

RESPONSIBILITIES OF DISTRICT 

It shall be the duty of District to: 

7 .1 pay all fees required by any reviewing or licensing agency; 

7 .2 designate a representative authorized to act as a liaison between the Engineer and the District 

in the administration of this Agreement and the Contract Documents; 

7 .3 review all documents submitted by the Engineer and advise the Engineer of decisions thereon 
within a reasonable time after submission; 

7.4 furnish existing soil investigation or geological hazard reports, which the District shall own 
and, upon termination of this Agreement or completion of the Project, shall have returned to it by 

Engineer; 

7 .5 furnish the services of consultants not routinely provided by the Engineer when such services 

are reasonably required by the scope of the Project and are requested by the Engineer; 

7.6 provide asbestos review and abatement, identifying materials which may qualify for same; 

7.7 furnish available as-built drawings for buildings and utilities systems related to the Project, 

which the District shall own and, upon termination of this Agreement or completion of the Project, 

shall have returned to it by the Engineer; and the District will also provide information regarding 

programmatic needs and specific equipment selection data; and 
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7 .8 furnish structural, mechanical, chemical and other laboratory tests, inspections and reports 
as required by law or the Contract Documents, which the District shall own and, upon termination 
of this Agreement or completion of the Project, shall have returned to it by the Engineer; and 

ARTICLES 

PUBLIC LIABILITY AND PROPERTY DAMAGE INSURANCE 

8.1 Prior to the commencement of services under this Agreement, the Engineer shall furnish to 
the District a certificate of insurance, Additional Insured Endorsement and Declarations Page for 
the period covered by this Agreement, for public liability and property damage with an insurance 
carrier satisfactory to the District, under forms satisfactory to the District, to protect the Engineer 
and District against loss from liability imposed for damages ( l )  on account of bodily or personal 
injuries, including death, disease and sickness, accidentally suffered or alleged to have been 

suffered by any person or persons that may be caused directly or indirectly by the performance of 
this Agreement, and (2) on account of injury to or destruction of property, including the resultant 
loss of use of the Project or other District facilities or equipment, resulting from acts of commission 
or omission by the Engineer, or otherwise resulting directly or indirectly from the Engineer's 
operations in the performance of this Agreement. The District shall be named as an additional 
insured on all such policies. 

8.2 The following insurance shall be maintained by the Engineer in full force and effect during 
the entire period of performance of this Agreement, including any extensions, and shall be written, 
to the extent reasonably available, on an "occurrence" basis: Commercial general liability 
insurance shall be in amounts not less than One Million Dollars ($1,000,000) general aggregate, 
Two Million Dollars ($2,000,000) personal and advertising injury aggregate, with a per occurrence 

limit of One Million Dollars ($1,000,000); Automobile liability insurance covering motor vehicles 
shall be in an amount not less than One Million Dollars ($1,000,000) combined single limit. If 
liability insurance is not reasonably available on an occurrence basis, Engineer shall provide 
liability insurance on a claims-made basis. 

8.3 Said insurance shall provide that the coverage afforded thereby shall be primary coverage 
(and non-contributory to any other existing valid and collectable insurance) to the full limit of 

liability stated in the Declarations Page and such insurance shall apply separately to each insured 
against whom claim is made or suit is brought, but the inclusion of more than one (1) insured shall 
not operate to increase the insurer's limits of liability. Said insurance shall also include a waiver 
of any subrogation rights as against the District. 

8.4 Should any of the required insurance be provided under a claims-made form, Engineer shall 
maintain such coverage continuously throughout the term of this Agreement, and without lapse, 

for a period of at least ten (10) years beyond the Agreement expiration or the filing of a Notice of 
Completion (whichever is later), to the effect that, should occurrences during the Agreement term 
give rise to claims made after expiration of the Agreement, such claims shall be covered by such 
claims-made policies. Nothing herein shall in any way limit or diminish Engineer's obligations to 

the District under any provision, including any duty to indemnify and defend the District. 

8.5 The Engineer's insurance policies shall contain a provision for thirty (30) days written notice 
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to the District of cancellation or reduction of coverage. The Engineer shall name, on any policy 
of insurance required, the District as an additional insured. The Additional Insured Endorsement 

included on all such insurance policies shall state that coverage is afforded the additional insured 
with respect to claims arising out of operations performed by or on behalf of the insured. If the 
additional insureds have other insurance which is applicable to the loss, such other insurance shall 
be on an excess or contingent basis. The amount of the insurer's liability shall not be reduced by 
the existence of such other insurance. Engineer shall not commence work under this Agreement 
until all required insurance certificates, declarations pages and additional insured endorsements 
have been obtained and delivered in duplicate to the District for approval subject to the following 
requirements. Thereafter Engineer shall produce a certified copy of any insurance policy required 
under this Article upon written request of the District. 

8.6 At the time of making application for any extension of time, Engineer shall submit evidence 
that all required insurance will be in effect during the requested additional period of time. 

8. 7 If the Engineer fails to maintain such insurance, the District may, but shall not be required
to, take out such insurance to cover any damages of the above-mentioned classes for which the
District might be held liable on account of the Engineer's failure to pay such damages, and deduct
and retain the amount of the premiums from any sums due the Engineer under this Agreement.

8.8 Nothing contained in this Agreement shall be construed as limiting, in any way, the extent to 
which the Engineer may be held responsible for the payment of damages resulting from the 
Engineer's operations. 

8.9 Each of Engineer's consultants shall comply with this Article, and Engineer shall include 
such provisions in its contracts with them. 

8.10 Insurance companies providing the above policies shall be legally authorized, licensed and 
admitted through the California Department of Insurance to engage in the business of furnishing 
insurance in the State of California. All such insurance companies shall have no lower than an 
"A-, VIII" in Best's Rating Guide and shall be satisfactory to the District. 

8.11 Any failure to maintain any item of the required insurance may, at District's sole option, be 
sufficient cause for termination of this Agreement. 

ARTICLE9 

WORKER'S COMPENSATION INSURANCE 

9 .1 Prior to the commencement of services under this Agreement, the Engineer shall furnish to 
the District satisfactory proof that the Engineer and all engineers, experts, consultants and 

subcontractors the Engineer intends to employ have taken out, for the period covered by this 
Agreement, workers' compensation insurance with an insurance carrier satisfactory to the District 
for all persons whom they may employ in carrying out the work contemplated under this 

Agreement in accordance with the Workers' Compensation Laws of the State of California. All 
such insurance shall include a waiver of any subrogation rights as against the District. If the 
Engineer employs any engineer, expert, consultant or subcontractor which it did not intend to 
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employ prior to commencement of services, it must furnish such proof of workers' compensation 
insurance to the District immediately upon employment. Such insurance shall be maintained in 
full force and effect during the period covered by this Agreement including any extensions of time. 
If the Engineer is self-insured, the Engineer shall furnish a Certificate of Permission to Self-Insure 

and a Certificate of Self-Insurance satisfactory to the District. 

9.2 Prior to the commencement of services under this Agreement, the Engineer shall furnish to 
the District satisfactory proof that the Engineer and all engineers, experts, consultants and 
subcontractors the Engineer intends to employ have taken out employer's liability insurance with 
an insurance carrier satisfactory to the District. During the course of Engineer's services, if 
Engineer ever intends to employ additional or different engineers, experts, consultants or 
subcontractors, before so employing them Engineer shall furnish such satisfactory proof of 
insurance to the District. Such insurance shall be maintained in full force and effect during the 
period covered by this Agreement including any extensions of time. If the Engineer is self-insured, 
the Engineer shall furnish a Certificate of Permission to Self-Insure and a Certificate of Self
Insurance satisfactory to the District. 

ARTICLE 10 

ERRORS AND OMISSIONS INSURANCE 

10.1 Prior to the commencement of services under this Agreement, the Engineer shall furnish to 
the District satisfactory proof that the Engineer has, for the period covered by this Agreement, 
errors and omissions insurance on an occurrence basis, with limits of at least Two Million Dollars 
($2,000,000) and with a deductible in an amount not to exceed the sum of Ten Thousand Dollars 
($10,000). If errors and omissions insurance is not reasonably available on an occurrence basis, 
Engineer shall provide errors and omissions insurance on a claims-made basis. 

10.2 Each of Engineer's professional sub-consultants (including consultants of Engineer's) shall 
comply with this Article 10, and Engineer shall include such provisions in its contracts with them. 

10.3 Said insurance shall provide that the coverage afforded thereby shall be primary coverage 
(and non-contributory to any other existing valid and collectable insurance) to the full limit of 
liability stated in the Declarations Page and such insurance shall apply separately to each insured 
against whom claim is made or suit is brought, but the inclusion of more than one (1) insured shall 
not operate to increase the insurer's limits of liability. 

10.4 Should any of the required insurance be provided under a claims-made form, Engineer shall 

maintain coverage continuously throughout the term of this Agreement, and without lapse, for a 
period of at least ten (10) years beyond the Agreement expiration or the filing of a Notice of 
Completion (whichever is later), to the effect that, should occurrences during the Agreement term 
give rise to claims made after expiration of the Agreement, such claims shall be covered by such 
claims-made policy. Nothing herein shall in any way limit or diminish Engineer's obligations to 
the District under any provision, including any duty to indemnify and defend the District. 

10.5 Engineer shall not commence work under this Agreement until all required insurance 
certificates, declarations pages and additional insured endorsements have been obtained and 
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delivered in duplicate to the District for approval. Thereafter Engineer shall produce a certified 
copy of any insurance policy required under this Article upon written request of the District. 

10.6 At the time of making application for any extension of time, Engineer shall submit evidence 
that all required insurance policies will be in effect during the requested additional period of time. 

10.7 If the Engineer fails to maintain such insurance, the District may, but shall not be required 
to, take out such insurance, and may deduct and retain the amount of the premiums from any sums 

due the Engineer under this Agreement. 

10.8 Nothing contained in this Agreement shall be construed as limiting, in any way, the extent to 
which the Engineer may be held responsible for the payment of damages resulting from the 
Engineer's operations. 

10.9 Each of Engineer's consultants shall comply with this Article, and Engineer shall include 
such provisions in its contracts with them. 

10.10 Insurance companies providing the above policies shall be legally authorized, licensed and 
admitted through the California Department of Insurance to engage in the business of furnishing 
insurance in the State of California. All such insurance companies shall have no lower than an 
"A-, VIII" in Best's Rating Guide and shall be satisfactory to the District. 

10.11 Any failure to maintain any item of the required insurance may, at District's sole option, 
be sufficient cause for termination of this Agreement. 

ARTICLE 11 

COMPLIANCE WITH LAWS 

11.1 Engineer shall be familiar with, and Engineer and Engineer's design shall comply with, all 
State and Federal laws and regulations applicable to the Project or lawfully imposed upon the 
Project by agencies having jurisdiction over the Project, including but not limited to statutes, de
cisions, regulations, building or other codes, ordinances, charters, prevailing wage law, and the 
Americans with Disabilities Act ("ADA"). 

ARTICLE 12 

TERMINATION OF AGREEMENT 

12.1 Termination by District - This Agreement may be terminated, or the Project may be can
celed, by the District for the District's convenience and without cause at any time immediately 
upon written notice to the Engineer. In such event, the Engineer shall be compensated for (a) all 
Basic or Additional Services completed, and Reimbursable Expenses incurred, under this Agree
ment through the date of termination, (b) such Basic or Additional Services performed, and Reim
bursable Expenses incurred, after termination which are authorized by the District in writing, and 
( c) any costs incurred by reason of such termination; but less any amounts the District is entitled
to withhold under law or this Agreement. Upon the District's written request and authorization,
Engineer shall perform any and all Basic and Additional Services necessary to complete the work
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in progress as of the date of termination. 

For any material breach of contract by the Engineer, the District may also terminate the Agreement 
for cause by delivering written Notice of Intent to Terminate to the Engineer. Such Notice shall 
include the following: (1) A description of such material breach, and (2) a date not less than four
teen days (14) after delivery of the notice by which the Engineer must cure such breach. In re
sponse to such Notice, if the Engineer fails to cure, and fails to reasonably commence to cure, the 
breach(es) by the deadline set by the Notice, then the District may terminate the Agreement 
through written notice delivered to the Engineer, which shall be effective upon such delivery. In 
such event, the Engineer shall be compensated for all services completed under this Agreement 
through the date of termination, together with compensation for such services performed after ter
mination which are authorized by the District in writing, but less any amounts the District is enti
tled to withhold under law or this Agreement. Upon the District's written request and authoriza
tion, Engineer shall perform any and all services necessary to complete the work in progress as of 
the date of the termination. 

12.2 Termination by Engineer For any material breach of contract by the District other than 
one related to a payment or invoice dispute as described in Section 4.4 of this Agreement, the 
Engineer may terminate the Agreement by delivering written Notice of Intent to Terminate to the 
District. Such Notice shall include the following: (l) A description of such material breach, (2) a 
date not less than fourteen (14) days after delivery of the notice by which the District must cure 
such breach or reasonably commence to cure such breach, (3) the status of work completed as of 

the date of the Notice oflntent to Terminate, and (4) a description and cost estimate of the effort 
necessary to complete the work in progress. In response to such Notice, if the District fails to cure, 
and fails to reasonably commence to cure, the breach by the deadline set by the Notice, then En
gineer may terminate the Agreement by written notice delivered to the District within ten (10) days 
of the cure deadline, which shall be effective upon such delivery. 

In the event of such termination by Engineer, Engineer shall be compensated for all Basic and 
Additional Services completed, and Reimbursable Expenses incurred, under this Agreement 

through the date of termination, together with compensation for such Basic and Additional Ser
vices performed, and Reimbursable Expenses incurred, after termination which are authorized by 

the District in writing. Upon the District's written request and authorization, Engineer shall per
form any and all Basic and Additional Services necessary to complete the work in progress as of 
the date of termination. 

12.3 Miscellaneous Termination Provisions 

12.3.1 Following the termination of this Agreement for any reason whatsoever, the District 
shall have the right to utilize any designs, plans, specifications, studies, drawings, estimates or 

other documents, or any other works of authorship fixed in any tangible medium of expression, 
including but not limited to physical drawings, data magnetically or otherwise recorded on com
puter disks, or other writings prepared or caused to be prepared under this Agreement by the En

gineer, not only as they relate or may relate to this Project (including but not limited to any repair, 
maintenance, renovation, modernization or other alterations or revisions to this Project) but as they 
relate or may relate to other projects, provided that any invalidity of such license in relation to such 
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other projects shall not affect the validity of such license in relation to this Project (including but 

not limited to any repair, maintenance, renovation, modernization or other alterations or revisions 

to this Project) under Education Code Section 17316. Engineer shall promptly make any such 
documents or materials available to the District upon request without additional compensation. 

12.3.2 In the event of the termination of this Agreement for any reason whatsoever, all de

signs, plans, specifications, studies, drawings, estimates or other documents, or any other works 

of authorship fixed in any tangible medium of expression, including but not limited to physical 
drawings, data magnetically or otherwise recorded on computer disks, or other writings prepared 
or caused to be prepared by the Engineer or any of its agents under this Agreement shall immedi

ately upon request by the District be delivered to the District. Engineer may not refuse to provide 

such writings or materials for any reason whatsoever, including but not limited to a possessory 

interest lien for any claim the Engineer may have against the District or a claim by the Engineer 
to an ownership interest in the intellectual property embodied in the documents or materials. 

ARTICLE 13 

ENGINEER AN INDEPENDENT CONTRACTOR 

13 .1 It is specifically agreed that in the making and performance of this Agreement, the Engineer 

is an independent contractor and is not and shall not be construed to be an officer or employee of 
the District. 

ARTICLE 14 

[Not Used] 

ARTICLE 15 

OWNERSHIP OF DOCUMENTS 

15.1 All designs, plans, specifications, studies, drawings, estimates and other documents or any 
other works of authorship fixed in any tangible medium of expression, including but not limited 

to physical drawings, data magnetically or otherwise recorded on computer disks, or other writings 

prepared or caused to be prepared by the Engineer under this Agreement shall be and shall remain 

the property of the District for all purposes, not only as they relate or may relate to this Project 

(including but not limited to any repair, maintenance, renovation, modernization or other altera

tions or revisions to this Project) but as they relate or may relate to any other project, provided that 

any invalidity of such ownership in relation to any other project shall not affect the validity of such 

ownership in relation to this Project (including but not limited to any repair, maintenance, renova

tion, modernization or other alterations or revisions to this Project) under Education Code Section 

17316. 

15.2 The Engineer will provide the District with a complete set of reproducible designs, plans, 

specifications, studies, drawings, estimates and other documents or any other works of authorship 

fixed in any tangible medium of expression, including but not limited to physical drawings, data 

magnetically or otherwise recorded on computer disks, or other writings prepared or caused to be 

prepared by the Engineer under this Agreement, and will retain, on the District's behalf, the original 
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documents or reproducible copies of all such original documents, however stored, in the Engineer's 

files for a period of no less than fifteen (15) years. Engineer shall promptly make available to 

District any original documents it has retained under this Agreement upon request by the District. 

ARTICLE 16 

LICENSING OF INTELLECTUAL PROPERTY 

16.1 This Agreement creates a non-exclusive and perpetual license for the District to copy, use, 
modify, reuse or sublicense any and all copyrights, designs and other intellectual property embod
ied in plans, specifications, studies, drawings, estimates and other documents, or any other works 
of authorship fixed in any tangible medium of expression, including but not limited to physical 
drawings, data magnetically or otherwise recorded on computer disks, or other writings prepared 

or caused to be prepared by the Engineer under this Agreement, not only as they relate or may 
relate to this Project (including but not limited to any repair, maintenance, renovation, moderniza
tion or other alterations or revisions to this Project) but as they relate or may relate to other projects, 

provided that any invalidity of such license in relation to such other projects shall not affect the 

validity of such license in relation to this Project (including but not limited to any repair, mainte
nance, renovation, modernization or other alterations or revisions to this Project) under Education 

Code Section 17316. The Engineer shall require any and all subcontractors and consultants to 
agree in writing that the District is granted a similar non-exclusive and perpetual license for the 
work of such subcontractors or consultants performed under this Agreement. 

16.2 The compensation for this Project includes compensation not only for any use in connection 
with this Project and use or re-use for repair, maintenance, renovation, modernization or other 

alterations or revisions to this Project, but also for any re-use by the District in relation to other 
projects. The only other term or condition of such re-use shall be that if the District reuses the 

plans prepared by the Engineer and retains a certified engineer for the preparation of those plans 
for the re-use, the District shall indemnify and hold harmless the Engineer and its consultants, 

agents, and employees from and against any claims, damages, losses, and expenses, including at
torney's fees, arising out of or resulting from, in whole or in part, the re-use to the extent required 
by Education Code section 17316, subdivision ( c ). 

16.3 Engineer represents and warrants that Engineer has the legal right to license any and all cop
yrights, designs and other intellectual property embodied in plans, specifications, studies, draw

ings, estimates or other documents that Engineer or its consultants prepares or causes to be pre

pared under this Agreement. Engineer shall indemnify, defend and hold the District harmless 

under Article 18.1 of this Agreement for any breach of Article 16 due to Engineer's negli

gence, recklessness or willful misconduct. The Engineer makes no such representation and war

ranty in regard to previously prepared designs, plans, specifications, studies, drawings, estimates 
or other documents, or any other works of authorship fixed in any tangible medium of expression, 

including but not limited to physical drawings, data magnetically or otherwise recorded on com
puter disks, or other writings, that were prepared by design professionals other than Engineer and 

provided to Engineer by the District. 
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17 .1 Engineer's records of accounts regarding the Project shall be kept in accordance with gener
ally accepted accounting principles and shall be available to the District or its authorized repre
sentative at mutually convenient times. 

ARTICLE 18 

INDEMNITY 

18.1 Engineer Indemnification. To the fullest extent permitted by law, including California 
Civil Code section 2782.8, the Engineer shall defend, indemnify, and hold harmless the Dis

trict, the governing Board of the District, each member of the Board, and their officers, 

agents and employees ("District Indemnitees") against claims arising out of, pertaining to, 

or relating to negligence, recklessness or willful misconduct of the Engineer, the Engineer's 

officers, employees, or consultants in performing or failing to perform any work, services, or 

functions provided for, referred to, or in any way connected with any work, services, or func

tions to be performed under this Agreement. 

The Engineer's defense obligation shall consist of payment of 50% of the attorneys' fees, 

experts' fees, and all other litigation costs incurred in the District's defense ("Defense 
Costs"), with such payment occurring within thirty (30) days of Engineer's receipt of each 

invoice for such Defense Costs. After conclusion of the action against the District Indem
nitees (including all appeals), the District shall reimburse the Engineer for any amount of 
Defense Costs paid by Engineer in excess of the proportional fault of the Engineer to the 
extent specified in a settlement agreement, arbitration award, or verdict; or Engineer shall 
reimburse the District for any amount of Defense Costs paid by District in excess of the pro
portional fault of the parties other than the Engineer to the extent specified in a settlement 
agreement, arbitration award, or verdict. 

For purposes of this Article 18.1 only, "claims" means all claims, demands, actions and suits 

brought by third parties against the District Indemnitees for any and all losses, liabilities, 

costs, expenses, damages and obligations. 

If one or more defendants is/are unable to pay its/their share of Defense Costs due to bank

ruptcy or dissolution of the business, the Engineer shall meet and confer with other parties 

regarding unpaid Defense Costs. 

This indemnification shall apply to all liability, as provided for above, regardless of whether 

any insurance policies are applicable, and insurance policy limits do not act as a limitation 

upon the amount of the indemnification to be provided by the Engineer. 

18.2 District Indemnification for Use of Third Party Materials. The District shall defend, indem
nify, and hold harmless the Engineer and its employees against any and all copyright infringement 
claims by any design professional formerly retained by the District arising out of Engineer's com

pletion, use or re-use of that former design professional's designs or contract documents in per
forming this Agreement. Engineer shall be entitled to such indemnification only if each of the 

following conditions are met: (a) Engineer actually re-draws or completes such other designs or 
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contract documents; (b) Engineer complies with the provisions of Article 5 .8 regarding use of ma
terials prepared by other design professionals; ( c) District has supplied Engineer with the previ

ously prepared documents or materials; and ( d) District expressly requests that the Engineer utilize 
the designs or contract documents in question. By providing this or any other indemnification in 

this Agreement, District does not waive any immunities. 

ARTICLE 19 

TIME SCHEDULE 

19 .1 Time for Completion. Time is of the essence of this Agreement. The Engineer shall timely 
complete its Basic and Additional Services as expeditiously as possible and according to the sched

ule attached as Exhibit B to this Agreement. 

19.2 Delays. The District recognizes that circumstances may occur beyond the control of either 

the District or the Engineer and extensions for such delays may be made to the schedule if approved 
by the District. Any time during which the Engineer is delayed in the Engineer's work by acts of 

District or its employees or those in a direct contractual relationship with District or by acts of 

nature or other occurrences which were not or could not have been reasonably foreseen and pro
vided for, and which are not due to any Wrongful Acts or Omissions, shall be added to the time for 

completion of any obligations of the Engineer. District shall not be liable for damages to the 
Engineer on account of any such delay. 

ARTICLE20 
MISCELLANEOUS PROVISIONS 

20. l This Agreement shall be governed by and construed in accordance with the laws of the State
of California excluding its choice of law rules. Any action or proceeding seeking any relief under
or with respect to this Agreement shall be brought solely in the Superior Court of the State of

California for the County in which the District maintains its district office, subject to transfer of

venue under applicable State law, provided that nothing in this Agreement shall constitute a waiver
of immunity to suit by the District.

20.2 The Engineer shall not assign or transfer any or all of its rights, burdens, duties or obligations 
under this Agreement without the prior written consent of the District. 

20.3 All notices, certificates, or other communications hereunder shall be deemed given when 
personally delivered or mailed by certified mail, postage prepaid, to the parties at the addresses set 

forth below: 

District: Oakland Unified School District 

955 High Street 
Oakland, California 94601 
Attention: Tadashi Nakadegawa, Deputy Chief 

Engineer: KW Engineering, Inc. 

287 17th Street, Ste. I 000 
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Oakland, CA 94612 

Attention: Sean Harleman, Principal 

20.4 This Agreement shall inure to the benefit of and shall be binding upon the Engineer and the 

District and their respective successors and assigns. 

20.5 If any provision of this Agreement shall be held invalid or unenforceable by a court of com

petent jurisdiction, such holding shall not invalidate or render unenforceable any other provision 

hereof. 

20.6 The terms of this Agreement shall not be waived, altered, modified, supplemented or 

amended in any manner whatsoever except by written agreement signed by the parties. 

20.7 Nothing contained in this Agreement shall create a contractual relationship with or cause of 

action in favor of a third party against either the District or the Engineer. 

20.8 This Agreement constitutes the entire agreement between the parties, and supersedes any 
prior agreement or understanding. There are no understandings, agreements, representations or 
warranties, expressed or implied, not specified in this Agreement. The Engineer, by the execution 

of this Agreement, acknowledges that the Engineer has read this Agreement, understands it, and 

agrees to be bound by its terms and conditions. 

20.9 The Engineer shall have the right to include representations of the design of the Project, 

including photographs of the exterior and interior, among the Engineer's professional materials. 

The Engineer's materials shall not include the District's confidential or proprietary information if 
the District has previously advised the Engineer in writing of the specific information considered 

by the District to be confidential or proprietary. 

20.10 Prior to executing this Agreement, the Engineer shall submit a certification if required by 

Public Contract Code section 3006(b) for roofing projects. 

20.11 If a party to this Agreement commences a legal action against the other party to enforce a 

provision of this Agreement or seek damages related to the services provided under this 
Agreement, the prevailing party in the legal action will be entitled to recover all of its litigation 

expense, costs and fees from the other party, including reasonable attorneys' and experts' fees. 

20.12 A party to this Agreement shall, as a condition precedent to initiating any litigation against 
the other party, demand mediation of any dispute (including a dispute related to indemnity by the 
Engineer for claims against the District by a contractor based on allegations of deficiencies in the 
Engineer's plans or specifications). The parties shall endeavor to include any third party claimant 
in the mediation. The parties shall select a mediator and schedule the mediation within thirty (30) 
days of the initial demand for mediation. If the parties cannot agree on a mediator, the mediator 
shall be appointed by JAMS. The parties to the mediation, including the parties to this Agreement, 
shall pay equal shares of the mediator's fees. Each party shall bear its own attorney's fees related 
to the mediation. 
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Exhibit A 

RATE SCHEDULE 
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RFQ/P for Commissioning Services at Claremont MS Statement of Qualifications and Proposal 

Hourly Rate Schedule 

Below is the fully-loaded hourly rate tab le for kW Engineering by staff title. 

kW Engineering 2021 Rate Table 

Principal 

Eng ineering Manager/ Data Scientist 

Se, Cl@msl!JltamW,IData Amal�sti} U 

Senior {Engineer/Consultant/Data Analyst} 
-��----�--·----

--.,,--,---,:-,----.,----.----� 
IP imeerr /; IDafa Ama'l¥st II 

Engineer/ Data Analyst 
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$205 
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Exhibit B 

PROJECT SCHEDULE 

Contract Term: Intended Start: July 1, 2021 

Intended End: December 31, 2022 
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Exhibit C 

SCOPE OF SERVICES 

The Scope of services for this Agreement shall be performed at the Claremont Middle School New 

Multi-Purpose Building Site. The Consultant will provide review and deployment of design doc

uments for commissioning work that ensures all systems and control operate and communicate 

properly to save operational costs. This work specifically includes review, comment & advise of 
design narratives, design & construction documents. Prepare commissioning specifications for 

bidding. Prepare commissioning plans. Conduct functional verification and acceptance testing of 

mechanical, plumbing, electrical and lighting systems. 
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DIVISION OF FACILITIES PLANNING & MANAGEMENT ROUTING FORM 

Services cannot be provided until the contract Is awarded by the Board or is entered by the Superintendent pursuant to 
authority delegated by the Board. 

Attachment 
Checklist 

x Proof of general liability insurance, including certificates and endorsements, if contract is over $15,000 
x Workers com ensation insurance certification, unless vendor is a sole rovider 

Contractor Information 

Contractor Name KW Engineering Agency's Sean Harleman 
Contact 

OUSD Vendor ID# 002451 Title Principal 
Street Address 287 17th Stret, Suite 300 City I Oakland I State I CA I Zip
Telephone 510-834-6420 Policy Expires I 

I 94612

Contractor History Previously been an OUSD contractor? X Yes D No I Worked as an OUSD employee? D Yes X No
OUSD Project# 15127 

Term of Original/ Amended Contract 

Date Work Will Begin (i.e., Date Work Will End By (not more than 5 years from start 
12-31-2022 effective date of contract) 7-1-2021 date; for construction contracts, enter olanned comoletion date) 

New Date of Contract End (If Anv) 

Compensation/Revised Compensation 

If New Contract, Total 
Contract Price (Lump Sum) 

If New Contract, Total Contract 
Price (Not To Exceed) $48,180.00 

Pay Rate Per Hour (If Hourly) $ If Amendment, Change in Price $ 

Other Expenses Requisition Number 

Budget Information 
If you are p!ann,ng to mult,-fund a conttac! using LEP funds please co11/act t/Je State anc/ Fee/eta/ Off,ce /;efore cump/e/llly reqws1t1on 

Resource# Funding Source Org Key 

9650 9670 Fund 21, Measure J 210-9650-0-9670-8500-6215-201-9180-9905-9905-9999-99999

Approval and Routing (in order of approval steps) 

Object 
Code 

6215 

Amount 

$48,180.00 

Services cannot be provided before the contract is fully approved and a Purchase Order is issued. Signing this document affirms that to your 
knowledge services were not provided before a PO was issued. 

Division Head Phone 510-535-7038 Fax 510-535-7082

1. Director, Facllltles Pl 

2. 

Signature 

General Cou 

Signature no Smith, as to f ly 

Deputy Chief 

3. Signature 

Chief Financial Officer 

4. Signature 

President, Board of Education 

5. Signature 

Date Approved 

Date Approved 

Date Approved 

Date Approved 

Date Approved 
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